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UMATS  LAW  EEPOKTS, 


APPELLATE  CIVIL. 


Before  Sir  Bobert  StuarU  Ki.,  Chief  Justice,  and  Mr,  Justice  Oldfield. 

BA8ANT  LAX  ahd  awot^br  (Plaiktipps)  v.  TAPESHRI  RAI  (Defendant)* 

RegistratiM-^Act  VIII.  of  1S71  {Registration  Act)y  sit.  17, 18. 

N  agreed  bj  an  iostrament  in  writing  called  a  sattah,^*  ia  consideration  of 
aloaa  of  Bs.  99-8-0,  that  B  should  hare  the  right  of  caltiyatlng  indigo  on 
certain  land  from  a  certain  date  for  a  certain  period;  that  if  she  failed  to  make 
OTer  to  him  aoj  portion  of  each  land,  or  interfered  with  his  cultivation  of  an j 
portion  of  it,  she  should  be  responsible  in  damages  for  the  loss  occasioned  to  ^  in 
letpect  of  such  defaolt  or  interference  at  the  rate  of  Rs.  40  per  bigha,  and  for 
the  repayment  of  such  loan;  *'  that,  if  she  failed  to  pay,  B  was  at  liberty  to  reco- 
Ter  from  her  person  and  property;  and  that,  until  the  conditions  of  the  agreement 
vere  fulfilled,  she  hypothecated  her  four-anna  share  in  mauza  B."  B  sued  A''  upon 
tke  "sattah"  to  recoTor  Rs.  1,059-6-0,  being  the  amount  of  such  loan  and  damages, 
by  the  salt  of  sach  fonr-anna  share,  such  suit  being  founded  on  a  breach  of  the 
agreement.  HM  per  Stuakt,  C.  J.,  that,  inasmuch  as  the  value  relating  to  the 
immoTeable  property  hypothecated  in  the  "sattah  **  was  simply  Rs.  99-8-0,  without 
any  stipulation  as  to  interest  or  any  other  payment  by  which  that  sum  might  be 
augmented,  the  damages  stipulated  for  depending  upon  a  contingency  which 
might  or  might  not  happen,  and  respecting  which  nothing  could  be  anticipated  at 
the  time  of  registratioo,  the  instrument  did  not,  under  Act  VIII.  of  1871,  s.  17, 
require  registration.   Varshan  Singh  y.  Hanwanta  (1)  observed  on. 

Per  Oldtield,  J. — ^That,  the  only  certain  sum  secured  by  the  sattah  being 
Rs.  99-8-0,  the  instrument  did  not  require  registration  under  that  Act,  but  it  could 
not  be  used  to  enforce  a  lien  to  any  cfreater  extent  than  Rs.  99-8-0  against  the 
property  in  suit. 

•  Second  Appeal,  No.  474  of  1879,  from  a  decree  of .  H.  D.  WiUock,  Esq.,  Judge 
of  AzamgArh,  dated  the  16th  January,  1879,  modifying  a  decree  of  Kai  Bhagwau 
Prasad,  Subordinate  Judge  of  Azamgarh,  dated  the  14tti  September,  1878, 

(1)  L  L.  R.,  1  All.,  274, 

1 


1880 
January  15. 
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1880  Xhe  plaintifis  in  this  suit  claimed  to  recover  from  the  defendants, 

Basant  LiL  Najib-un-nissa  Bibi  and  Muhammad  Ahia,  Ks.  1,059-6-0,  being 
V.  moneys  advanced  to  those  defendants,  and  damages,  in  virtue  of  an 
Rai.  instrument  executed  by  those  defendants  in  the  favor  of  the  plaint- 
iffs called  a  "«a<iaA."  The  plaintiffs  claimed  to  recover  such  moneys 
from  those  defendants  personally,  and  by  the  sale  of  a  four<anna  share 
in  a  village  called  Bhurra  Makbulpur,  belonging  to  those  defendants, 
which  was  alleged  to  be  hypothecated  in  the  ^^«a^/a A"  as  security 
for  the  payment  of  such  moneys.  The  plaintiffs  also  claimed  that 
oertain  alienations  by  sale  of  such  share  made  subsequently  to  the 
date  of  the  "saWaA,"  one  of  such  alienations  having  been  made  to  the 
defendant  Tapeshri  Rai,  might  be  cancelled."  The  terms  of  the 
MottoK*^  will  be  found  fully  stated  in  the  judgments  of  the  High 
Court.  The  defendant  Tapeshri  Rai  set  up  as  a  defence  to  the  suit, 
inter  alia^  that  the  "  sattaJC^  required  to  be  registered,  and  being  un- 
registered could  not  affect  the  four-anna  share  in  Bhurra  Makbulpur 
or  be  received  as  evidence  of  its  hypothecation  to  the  plaintifis.  The 
Court  of  first  instance  held  that  the  "  sattaK^  did  not  require  regis- 
tration ;  and  eventually  gave  the  plaintiffs  a  decree  for  the  sum 
claimed  against  Najib-un-nissa  Bibi  and  Muhammad  Ahia,  directing 
that  the  money  might  be  realized  by  the  sale  of  the  four-anna  share 
in  Bhurra  Makbulpur.  On  appeal  by  the  defendant  Tapeshri  Bai  the 
lower  appellate  Court  held  that  the  ^*  sattak*^  required  to  be  register- 
ed, ietnd  not  being  registered  could  not  affect  the  four-anna  share  or 
be  received  as  evidence  of  its  hypothecation  to  the  plaintiff,  and 
modified  the  decree  of  the  Court  of  first  instance,  in  so  far  as  it 
directed  the  sale  of  the  share.  The  plaintiffs  appealed  to  the  High 
Court 

Mr.  Spankie  (with  him  Babu  Oprohash  Chandar  Mukarji)^  for 
the  appellants,  contended  that  the  sattaK^  did  not  require  regis- 
tration, as  it  did  not  certainly  secure  Rs.  100.  He  referred  to 
Ahmad  Bakhsh  v,  Gohindi  (1) ;  Koran  Singh  v.  Ram  Lai  (2)  ; 
Rajpati  Singh  v.  Ram  Sukhi  Kuar  (3) ;  and  Darshan  Singh  v, 
Banwanta  (4). 

Mr.  Conlany  Munshi  Eanuman  Prasad^  and  Mir  Akhar  Husain, 
for  the  respondent. 

(1)  L  L.  R.,  2  All.,  216.      (3)  L  L.  R.,  2  AIL,  40. 

(2)  L  L.  R.,  2  AU.,  06.      14)  L  L.  R.,  1  AIL,  274. 
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The  following  judgments  were  delivered  by  the  Court:  ^880 
Stuart,  C.  J. — The  two  prinoipal  questions  raised  in  tbis  appeal   babaht  Lal. 

are  (i)  what  is  the  nature  of  the  instrument  on  which  the  plaintiflFs  tapeshm 

sue  to  recover  ?  and  (ii)  does  it  require  registration  in  order  to  be  Bai. 

received  in  evidence  and  enforced  against  the  property  mentioned 

io  it? 

The  instrument  is  as  follows:— I,  Najib-un-nissa  Bibi,  &c.,  do 
hereby  declare  that  I,  the  executant,  being  in  need  of  meeting  my 
own  necessity,  have,  on  a  promise  to  give  land  for  sowing 
indigo  in  1284  fasli,  borrowed  Rs.  99-8-0,  as  a  zar-i-peshgi 
advance,  from  Babu  Basant  Lai  and  Babu  Ganga  Prasad  Singh,, 
proprietors  of  the  godown  at  Bisauli  in  pargana  Nizamabad  :  that 
I  promise  and  write  that  I  shall  get  first  class  sugar-cane  and  barley 
producing  24  bighas  of  land  in  mauza  Bhurra  Makbulpur,  pargana 
Nizamabad,  as  selected  by  the  karindas  of  the  said  godown, 
measured  by  the  large  chain  consisting  of  three  Ilahi  yards,  i. 
20  biswas,  according  to  Mr.  Duncan's  pole  or  latlia  as  used  at  the 
said  godown,  at  the  end  of  the  month  of  Chait  1283  fasli :  that  the 
said  agents  of  the  godown  are  to  irrigate  the  land  mentioned 
above  from  pucka  and  kucha  wells,  canal,  lake,  and  ponds,  in 
any  way  they  think  proper,  and  raise  indigo :  that  they  are  to- 
layout  their  own  money  for  the  purpose  of  beating  up  the  indigo 
lea?es,  at  the  time  of  beating  up :  that  after  setting  off  the  rent  of 
the  said  land  at  Rs.  4  per  bigha  together  with  the  patwiri's  charges 
against  the  zar-i-peshgiy  both  principal  and  interest,  whatever  sur- 
plus will  be  found  due  to  me  I  shall  recover  from  the  proprietors^ 
of  the  said  godown  :  that  the  proprietors  of  the  said  godown  are  to 
relinquish  the  land  sown  with  indigo  at  the  end  of  Bhadon,  1284 
fasli,  after  cutting  the  iudigo  stumps:  that  we  shall  then  settle 
the  land  used  for  planting  indigo  with  any  tenant  we  like  :  that  if 
•^re  (Qod  forbid)  fail  to  give  the  whole  land,  or  interfere  with  the 
sowing  of  indigo  seed  or  irrigation  thereof,  or  should  any  one  else 
interfere  or  turn  up  the  indigo  (seed),  the  proprietors  of  the  go- 
down  shall  have  the  power  to  recover  damages  for  loss^.  according- 
to  the  practice  of  the  godown,  at  Rs.  40  per  bigha  (regarding  the 
deficiency  in  the  quantity  of  land  or  on  account  of  the  land  iui 
wspect  of  which  over  turning  or  ejection  may  take  place  or  inriga- 
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1880  tion  be  interrupted)  together  with  the  principal  zar-v-peshgi  amount, 
lABT  Lal   ^^^^  executant :  that  if  I  fail  to  pay,  the  proprietors  of  the 

V.        godown  are  at  liberty  to  recover  from  my  person  and  property  : 
Hai.     '  that  until  the  fulfilment  of  the  conditions  of  the  agreement  we 
hypothecate  our  four-anna  right  and  property  in  mauza  Bhurra 
Makbulpur,  agreeing  not  to  transfer  it  in  any  way,  and  that  should 
we  do  so,  it  would  be  void." 

I  am  clearly  of  opinion  that  this  instrument  is  not  a  mere  lease 
but  an  instrument  in  the  nature  of  a  usufructuary  mortgage.  For 
let  us  observe  its  terms.  On  the  recital  that  Najib-un-nissa  Bibi, 
the  party  making  it,  for  herself  and  her  minor  sons  and  daughters, 
was  "  in  need  of  meeting  my  own  necessity,"  it  stipulates  that  shie 
shall  receive  a  zar-i-peshgi  advance  of  Rs.  99-8-0  from  the  parties 
in  whose  favor  the  instrument  is  granted,  and  in  consideration  of 
that  advance  she  promises  to  lease  to  the  plaintiffs  24  bighas  of  land 
at  a  rent  of  Ea.  4  per  bigha  for  a  period  commencing  from  Ohait 
1283  to  Bhadon  1284  for  about  17  months),  the  land  to  be 
selected  by  the  defendant ;  and  it  goes  on  to  provide  that  the  pro- 
prietors of  the  godown  are  to  relinquish  the  land  sown  with  indigo 
crop  at  the  end  of  Bhadon  1284  fasJi,  after  cutting  the  indigo 
stumps,  that  we  shall  then  settle  the  land  used  for  planting  indigo 
with  any  tenant  we  like,"  and  that  should  she  fail  in  performance 
of  her  part  of  the  contract  she  should  pay  damages  at  the  rate  of 
Ks.  40  per  bigha  together  with  the  zar-i-peshgi  advance,  and  if  she 
should  fail  to  pay  these  damages  and  the  advance,  the  parties  with 
whom  she  contracts  should  be  at  liberty  to  recover  from  her  per- 
son and  property ;  and  it  then  expressly  provides  "  that  until  the 
fulfilment  of  the  conditions  of  the  agreement,  we  hypothecate  our 
four<anna  right  and  property  in  mauza  Bhnrra  Makbulpur,  agree- 
ing not  to  transfer  it  in  any  way,  and  that  should  we  do  so,  it  would 
be  void."  Such  an  instrument  is,  in  my  opinion,  essentially  a  usu- 
fructuary mortgage,  and  I  observe  that  Mr.  Macpherson  in  his  work 
on  the  Law  of  Mortgages  in  Bengal  and  the  North-Western  Pro- 
vinces, 5th  ed.  p.  8,  so  describes  it.  He  there  says :  "  Zar-i-peshgi 
leases,  or  leases  granted  on  a  sum  of  money  being  advanced,  are  oa 
the  same  footing  as  pure  usufructuary  mortgages,  and  are  dealt 
with  as  such ;"  and  in  support  of  this  opinion  he  refers  to  numoroos 
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authoritiee;  and  the  learned  author  adds:  "  bat  this  is  only  when  there  1880 

is  a  power  of  redemption  reserved  to  the  lessor  either  expressly  or  "I 

•    r  Ji  »>    T  .  ,  .  Basant  Lal 

impliedly.     In  the  present  case  we  have  not  only  an  express  o. 

kypothecation  and  for  a  distinct  term,  bat  the  power  to  redeem  is  ^^k""" 

clearly  implied,  not  only  from  that  term  itself,  but  frdm  the  proviso 

"that  the  proprietors  of  the  godown  are  to  relinquish  the  land 

together  with  indigo  crop  at  the  end  of  Bhadon  1284  fasli,  after 

cutting  the  indigo  stumps,  that  we  shall  then  settle  the  land  used 

for  planting  indigo  with  any  tenant  we  like." 

Being  then  an  instrument  of  this  nature  the  next  question  is, 
whether  it  requires  registration  in  order  to  be  put  in  force  against 
the  property  hypothecated  by  it?  I  am  clearly  of  opinion  that  it 
does  not  require  registration.  The  registration  law  to  be  consi- 
dered in  such  a  case  is  that  provided  by  Act  VIIL  of  187 J,  and  the 
document  in  the  present  case  clearly  falls  within  the  instruments 
mentioned  in  sub-section  1  of  s.  18  of  that  Act  as  an  instrument  of 
value  less  than  Rs.  100  in  respect  of  immoveable  property.  It  was 
suggested  at  the  hearing  that  the  question  of  the  registration 
of  such  an  instrument  as  this  came  within  the  principle  of  several 
rulings  of  this  Court  by  which  it  appears  to  have  been  held  that,  in  ' 
estimating  the  value  to  be  considered  in  such  cases,  the  interest 
agreed  to  be  paid  should  be  taken  into  account,  and  a  judgment  of 

my  own,  sitting  with  Turner,  J.,  was  referred  to  as  showing  this.  

Darshan  Singh  v.  Hanwanla  (1).     In  that  case  the  bond  which  was 
unregistered  was  for  a  sum  of  Rs.  99  together  with  interest  at  2 
per  cent,  per  mensem,  and  for  that  debt  the  defendants  hypothe- 
cated certain  property.    In  our  judgment,  which  was  delivered  by 
Turner,  J.,  and  concurred  in  by  me,  it  is  stated  that  the  bond 
''secured  the  repayment  of  Rs,  99  plus  Ks.  6  the  interest  for  three 
months.   This  was  the  least  sum  that  could  have  been  recovered 
under  the  instrument.    The  instrument  not  having  been  register- 
ed, we  cannot  act  upon  it."    I  have  again  looked  at  the  bond 
in  that  case,  and  1  observe  it  stipulates  for  the  repayment  of  the 
Bs.  99  with  interest  thereon  at  the  rate  of  two  per  cent ,  "  pay- 
ment to  be  made  in  Sambat  1928."    It  would  appear  to  have 
been  considered  by  us  that  this  absolutely  and  beyond  the  control 
(1)  L  L.  R.,  1  All,  27^ 
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1880  of  the  parties  postponed  payment  till  that  date^  and  if  so  undonbt- 
Basavt  LaT  amount  was  over  Rs.  100  and  the  bond  required  regis- 

V.         tration,  and  oar  judgment  does  not  fall  within  the  rulings  of 

jRj^i,  this  Court  to  which  I  have  referred.  It  may  possibly  be  that  we 
were  mistaken  in  reading  the  bond  as  we  did,  and  that  the  condition 
as  to  payment  in  Jaith,  Sambat  was  introdticed  merely  for 

the  convenience  of  the  lender  of  the  money  who  might  then  demand 
it,  but  possibly  there  was  nothing  to  prevent  the  borrower  paying 
up  the  Rs.  99,  if  he  had  the  money,  almost  immediately  or  very 
soon  after  the  execution  of  the  bond,  so  as  to  make  the  debt  loss 
than  Rs.  100,  and  that  would  have  been  the  true  value  for  the 
purposes  of  registration.  But  I  suppose  all  that  was  considered 
at  the  time  of  our  judgment,  and  that  we  were  well  advised  as  to 
the  facts  when  we  stated  that  Rs.  99  ptvs  Rs.  6  for  interest  "  was 
the  least  sum  that  could  have  been  recovered  under  the  instrument.'' 
But  if  it  were  otherwise  and  the  bond  simply  acknowledged  a  debt 
of  Rs.  99  which  could  have  been  repaid  with  interest,  no  matter 
how  soon,  then  I  am  inclined  to  think  our  judgment  was  wrong 
and  that  the  only  certain  criterbn  of  value  for  registration  is  the 
principal  sum.  In  the  present  case  our  attention  was  directed 
to  rulings  of  certain  of  the  other  High  Courts  laying  down  this 
principle,  and  particularly  one  by  the  High  Court  of  Bombay  (1), 
where  it  was  decided  that  for  the  purpose  of  registration  the  prin- 
cipal sum  alone  was  to  be  looked  at.  It  appears  unnecessary  to 
consider  such  conflicting  rulings  in  the  present  casOj  A^lthough  I 
may  remark  that  I  have  received  a  very  strong  impression  that  the 
Bombay  Court  are  right  and  our  course  of  decision  to  the  contrary 
has  been  mistaken,  and  so  soon  as  the  question  is  again  raised  here 
I  hope  it  may  be  referred  to  the  Full  Bench  for  serious  and  deli- 
berate consideration.  In  the  present  case,  however,  we  need  not 
occupy  ourselves  with  any  such  discussion,  as  the  value  relating  to 
the  immoveable  property  is  simply  Rs»  99-8-0  without  any  stipula- 
tion as  to  interest  or  any  other  payment  by  which  the  principal 
sum  may  be  augmented  'y  the  damages  stipulated  for  depending  on  a 
contingency  which  may  or  may  not  happen  and  respecting  which 
nothing  can  be  anticipated  at  the  time  of  registration.  The  decree 
of  the  lower  appellate  Court  must  therefore  be  modified  so  as  to 
(1)  Nanabiji  Lahshman  y.  Anani  Babaji,  L  L.  B.,  2. Bom.,  353. 


Digitized  by 


Google 


m.  in.]  ALLAHABAD  SERIES.  7 

allow  the  plaintiff  to  recover  the  Rs.  99-8-0  from  the  hypothecated  ^^^0 
property,  the  decree  of  the  lower  appellate  Court  in  other  respects  g^^^jj^  l^,. 
remaining  good. 


Oldfield,  J. — It  appears  that  Najib-un-nissa  Bibi  for  self 
and  as  guardian  of  her  minor  children  executed  a  deed  called  a 
«#a/toA,"  dated  15th  March,  1876,  in  favor  of  the  plaintiffs,  by 
which  she  covenanted  to  lease  to  them  certain  lands,  and  she  at  the 
same  time  hypothecated  to  them  by  the  said  ^^sattah^^  a  four-anna 
share  in  mauza  Bhurra  Makbulpur  for  the  repayment  of  a  sum  of 
Rs,  99-8-0,  advanced  to  her  as  a  loan,  and  for  damages  payable  by 
her  in  the  event  of  her  failure  to  fulfil  the  conditions  of  the 
contract.    A  5^  annas  share  including  the  hypothecated  four  annas 
share  was  subsequently  sold  by  one  of  the  sons  to  Tapeshri  Bai 
and  Mahesh  Rai  and  Ram  Lai,  the  two  latter  being  represented  in 
this  suit  by  Kunjan  Singh.    Tapeshri  Rai  bought  3^  annas  and 
obtained  a  mortgage  on  the  remaining  2  annas  share  and  the 
others  bought  a  2  annas  share.    The  plaintiffs  now  bring  this  suit 
against  the  vendors,  purchasers^  and   mortgagee,  to  recover 
Bs.  1,059-6-0  by  sale  of  the  hypothecated  four  annas  share,  the 
sum  they  claim  being  the  sum  they  advanced  and  the  damages 
to  which  the  vendors  became  liable  for  failure  to  fulfil  the  terms 
of  the  Boliahy  and  for  which  amount  the  share  was  hypothecated, 
and  they  base  their  claim  on  the  sattah.    The  plaintiffs  and 
executants  of  the  sattah  entered  into  a  compromise ;  Kunjan  Singh 
defendant-purchaser  confessed  judgment;  and  Tapeshri  Rai,  who 
it  will  be  seen  is  interested  in  the  whole  four  annas  share  hypo- 
thecated in  the  sattah^  as  out  of  5^  annas  which  belonged  to 
the  executants  he  purchased  3^  and  holds  a  mortgage  on  the 
renuining  2  annas,  disputed  the  claim  on  the  ground,  inter  alia^ 
that  the  claim  to  enforce  the  hypothecation  of  four  annas  under  the 
9aUai  necessarily  failed,  inasmuch  as  that  instrument  should  have 
been  registered,  as  it  created  a  lien  over  the  property  for  more 
than  Rs.  100,  and  being  unregistered  was  inadmissible  in  evidence. 
The  first  Court  decreed  the  claim,  exempting  two  of  the  children 
ef  Najib-un-nissa.    Tapeshri  Rai  appealed  to  the  Judge  and 
raised  the  same  objection  as  to  the  registration,  and  the  Judge 
kold  that  the  objection  was  valid,  and  he  set  aside  so  much  of  the 


V. 

Tapbsbbi 
Kai. 
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1880       decree  as  enforced  the  hypothecation  under  the  satiah  against  the 

ba8a«tl«.  property. 

Taprshri  The  plaintifffl  have  preferred  a  second  appeal  making  Tapeshri 
Bai  alone  respondent,  and  they  urge  that  the  instmment  does  not 
require  registration  as  it  does  not  create  any  interest  in  immoveable 
property  of  the  value  of  Rs.  100  and  upwards,  and  further  that  the 
Judge  could  not  modify  the  decree  in  respect  of  defendants  who 
did  not  appeal ;  and  there  is  an  objection  as  to  costs. 

Looking  at  the  instrument  in  question,  which  is  called  a 
^'sattdhy^  I  find  that  by  its  first  clauses  the  executant  declares  that 
she  has  taken  a  loan  of  Rs.  99-8-0  from  plaintiffs  on  the  promise 
that  she  shall  lease  the  land  for  farming  indigo  for  the  season  of 
1284  fasli,  and  she  covenants  to  have  measured,  and  to  put  plaint- 
iff's in  possession,  in  Chait  1283  fasli,  of  24  bighas  of  land  to  be 
selected  by  the  plaintiffs'  agent,  to  be  held  by  them  on  lease  from 
Chait  1283  to  Bhadon  1284  at  a  rent  of  Bs.  4  per  bigha,  and  it  is 
stipulated  she  shall  receive  the  surplus  rent  after  deducting  the 
amount  of  the  loan  with  interest. 

The  executant  binds  herself  to  pay  the  plaintiffs  damages  at*a 
certain  sum  per  bigha  for  loss  sustained  by  failure  on  her  part  to 
fulfil  the  oonditions  of  the  agreement,  and  she  hypothecates  a  four 
anna  share  in  mauza  Bhurra  Makbulpur  as  security  for  the  repay- 
ment of  the  sum  advanced  and  the  damages  she  may  become  liable 
for. 

I  am  unable  to  put  quite  the  same  construction  on'this  document 
that  the  Chief  Justice  does.  The  first  portion  of  the  instrument 
appears  to  me  to  be  a  simple  lease  or  agreement  to  lease  and  not  to 
be  a  zar-i-peshgV^  lease,  or  lease  granted  on  a  sum  of  money  being 
advanced  of  the  nature  of  a  usufructuary  mortgage.  It  is  tme 
that  such  leases  often  are  on  the  same  footing  as  pure  usufructuary 
mortgages,  but  it  will  be  seen  from  Macpherson  on  Mortgages^ 
5th  ed,  p.  9,  that  "  this  is  only  when  there  is  a  power  of  redemp- 
tion reserved  to  the  lessor  either  expressly  or  impliedly,  so  that  it 
distinctly  appears  that  the  parties  themselves  in  fact  intended  the 
transaction  to  be  one  in  the  nature  of  a  mortgage. 
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Ifiad  no  snoh  indication  here.    The  land  was  leased  for  a  fixed 


period  at  Uie  end  of  which  the  lease  terminated  :  provision  was  made    b,vsant  Lau 

for  the  recovery  of  the  whole  advance  out  of  the  rent  payable  to     _  ^• 

f  .  1  Tapbshhi 

h  lessor  by  the  lessee  and  the  land  was  in  no  way  mortgaged  »s  lui. 

secority  for  the  repayment  of  the  sam  advanced.    I  am  not  called 

OD,  looking  to  the  pleadings,  to  say  whether  this  instrument  should 

have  been  registered  as  a  lease. 

The  last  portion  of  the  instrument,  however,  undoubtedly  effects 
to  hypothecation  of  a  four  annas  share  of  the  mauza,  and  tho  only 
question  which  is  raised  in  this  appeal  for  our  decision  under  the 
Registration  Law  is  whether  this  portion  of  the  instrument  creates 
»  mortgage  to  the  value  of  Rs.  100  and  registration  was  in  conse- 
quence compulsory  under  s.  17  of  the  Act  of  1871.  I  think  not  r 
for  the  ouly  certain  sum  secured  by  the  hypothecation  is  Els.  99-8-0, 
and  the  instrument  cannot  be  held  in  the  terms  of  the  law  to  pur- 
port or  operate  to  create  any  right,  title,  or  interest  of  greater 
value  than  that  sum. 

Wie  particular  objection  taken  to  the  inadmissibility  of  the  ins- 
troment  iu  evidence  with  which  we  have  to  deal  fails,  and  so  far  the 
first  ground  of  appeal  is  valid,  but  the  in8trument  cannot  be  used 
to  enforce  a  lien  to  any  greater  extent  than  Lis.  99-8-0  against  the 
property  in  suit. 


Before  Mr.  Justice  Peareun  and  J/r.  Justice  Straight.  T880 

Juuii  1. 


KHATUN  BIBI  (Plaintiff)  v.  ABDULLAH  (Dej'KSdaiit).* 

^f^paland  Suretjf — Discharge  of  Surety  6//  varimtce  in  terms  of  Contract^  Act 
IX.  cf  IS72  (  toniraci  A'  l),  »•  133. 

A-iaWiya/  whereby  a  lessee  agrees,  without  the  consent  of  the  person  gnaran- 
***^'*gthe  payment  of  the  rent  agreed  to  be  paid  under  a  former  kahuUuat, 
tbM  he  will  pay  rent  a  higher  rate  than  that  agreed  to  be  paid  in  such  former 
*«Wi*(mii|ount«  to  a  rariance  of  the  term*  of  the  contract  of  guarantee 
^  diichirges  the  lessee's  surety  in  respect  of  arrears  of  rent  accruing  suhstquent 
'^•ochTariaDce. 


•  Appeal,  No.  1321  of  1S79.  froma  decree  of  Mwnlvi  M»hinnd  Bakhsh, 

<utiontl  SuK,rdinato  .Tndffp  of  (ihazipur.  dHt.«»d  the  8th  September.  1R71>.  rrvors- 
*^*<M)creeof  Munshi  Kulwaut  fraaad,  Muntif  of  Kasni,  dau-d  the  13th  May,  lS7i^. 
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1880  On  the  9th  March,  1872,  one  Abdul  Qayum,  to  whom  a  lease  of 

Ehatun  BiBi  ^^'^^^^"^  zemindari  estates  for  a  term  of  seven  and  a  half  years  had 
»         been  granted  by  the  proprietors  of  such  estates  in  consideration  of  an 
annual  payment  of  Rs.  390,  executed  a  kabnliyat  or  counterpart  of  the 
lease  in  favor  of  the  lessors.   In  this  instrument  he  covenanted,  inter 
aliaj  to  pay  the  lessors  Rs.  390  annually  in  four  equal  instalments. 
On  the  same  date,  that  is  to  say,  on  the  9th  March,  1><72,  one  Taf- 
azzul,  as  the  lessee's  surety,  executed  a  bond  in  favor  of  the  lessors 
in  which  he  hypothecated  his  two-anna  eight-pie  share  in  a  village 
called  Chahubandh  as  collateral  security  for  the  due  payment  of  the 
lessee's  rent.  On  the  29th  May,  1^^72,  without  the  consent  of  his  surety, 
the  lessee  gave  the  lessors  a  second  koibuliyat.    This  instrument,  after 
referring  to  the  execution  of  the  lease  and  the  kahuliyat  of  the  9th 
March,  1872,  declared  as  follows:    "  But  owing  to  the  absence  of 
the  collection-papers  relating  to  the  aforesaid  villages,  a  small 
amount  was  fixed  as  the  profits  of  the  lessors,  and  only  Rs.  390 
were  entered  in  the  kabnliyat  as  the  profits  of  the  lessors :  according 
to  the  tahsil  papers  of  the  above  villages,  however,  Rs.  460 
should  be  fixed  and  paid  as  the  profits  of  the  lessees  after  deduct- 
ing the  revenue,  the  village-expenses,  patwiris'  fees,  and  the  lessee'* 
collection-fees  :  of  this  amount  Rh.  S90  have  already  been  entered 
in  the  kahuliyat :  for  the  purpose  of  paying  the  balance  of  such  pro- 
fits, Bs.  60,  I  declare,  by  maintaining  all  the  conditions  of  the 
kahuliyat  referred  to,  and  hereby  agree,  that  the  Rs.  60  in  question 
shall  be  paid  in  four  instalments."    The  instrument  then  provided 
that  these  instalments  should  be  paid  together  with  the  four  instal- 
ments payable  under  the  kahuliyat  of  the  9th  March,  1 872.  On 
the  20th  December,  1874,  Tafazzul  executed  a  deed  of  sale  of  his 
two-anna  eight-pie  share  in  the  village  of  Chahubandh  in  favor 
of  his  wife  Khatan  Bibi,  the  plaintiff  in  the  present  suit,  in  eon- 
aideration  of  a  dower-debt.    On  the  14th  May,  1877,  the  lessors 
obtained  an  ea  parte  decree  against  the  lessee  and  his  surety  Taf- 
azzul for  arrears  of  rent  which  became  due  in  1873,  which  decree 
gave  the  lessors  a  lien  on  tbo  surety's  share  in  Chahubandh  for  its 
amount.    This  decree  was  subsequently  purchased  by  the  defendant 
in  the  present  suit,  Abdullah,  who  caused  Tafazzul's  two-anna  eight 
pie  share  in  the  village  of  Chahubandh  to  be  attached  and  pro- 
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claiiDdd  for  sale  in  tlie  execution  of  it.    Thereupon  the  present  suit  '880 
was  instituted  by  the  plaintiff,  Khatun  Bibi,  in  which  she  claimed  II  ~^ 
IB  virtue  of  ilie  deed  of  sale  dated  the  20fch  December,  1874,  and  her  »• 
possession  thereunder,  a  declaration  of  her  proprietary  right  to  the  ^^^^^^^^ 
poperty,  "  by  releasing  it  from  attachment  and  protecting  it  from 
auction-sale,"  and  the  cancellation  of  the  decree  dated  the  14th 
May,  1877.   The  contentions  of  the  parties  to  the  suit  gave  rise  to 
the  question  whether  or  not,  regard  being  had  to  s.  133  of  the 
Contract  Act  of  1872,  the  terms  of  the  contract  between  the  lessors 
and  the  lessee  contained  in  the  kahuliyat  of  the  9th  March,  1872, 
bad  been  varied  by  the  terms  of  the  subsequent  kabuliyat  of  the  29th 
May,  1872,  and  thereby  the  surety  was  discharged,  and  the  decree 
of  the  14th  May,  1877,  was  invalid  as  against  the  plaintiff,  who 
was  no  party  thereto.    Upon  this  question  the  Court  of  first  instance 
held  that  the  terms  of  the  contract  contained  in  the  first  kabuliyat  had 
been  varied  by  those  of  the  contract  contained  in  the  second  kabu-^ 
Uyaty  and  Tafazznl  was  thereby  discharged  from  his  suretyship, 
and  the  plaintiff,  being  no  party  to  the  suit  in  which  the  decree  of 
the  14th  May,  1877,  was  made,  was  not  affected  by  that  decree ; 
and  in  the  event  gave  the  plaintiff  a  decree.   On  appeal  by  the 
defendant  the  lower  appellate  Court  held  on  the  question  above- 
stated  that  Tafazznl  was  not  discharged  from  his  suretyship,  and 
the  plaintiff  was  bound  by  the  decree  made  against  him. 
The  plaintiff  appealed  to  the  High  Court. 

Ifunshi  Hanuman  Prasad  and  Babu  Lai  Chandy  for  the  ap- 
pellant. 

Vmdii  Bishambhar  Naih  and  Shah  Asad  Aiiy  for  the  respondent 

Toe  judgment  of  the  High  Court  (Pearson,  J.,  and  Straight, 
J.,)  was  delivered  by 

Straight,  J.— We  think  that  the  first  plea  in  appeal  should 
-preTail  and  that  the  judgment  of  the  first  Court  should  be  restored. 
The  kabuliyat  of  the  29th  May,  1872,  is  practically  an  addition  to 
that  of  the  9th  March,  and  under  it  the  amount  of  profits  to  be 
paid  by  the  lessee  ia  increased  by  Rs.  60  a  year.  It  might  well  be 
that  the  surety  would  be  willing  to  guarantee  payment  of  Rs.  390, 
but  unwilling  to  stand  security  for  a  larger  sum,  and  it  is  admitted 
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that  his  consent  was  neither  asked  nor  given  to  the  second  agree- 
ment. The  failure  of  the  lessee  to  pay  his  rent  was  subsequent  to 
the  29th  May,  and  his  defaults,  in  respect  of  which  the  suretyship 
was  enforced,  were  all  made  after  that  date.  S.  133  of  the  Contract 
Act  therefore  applies,  and  there  having  been  a  variance  in  the  terms 
of  the  contract  between  the  lessor  and  the  lessee  without  the 
surety's  consent,  he  was  discharged.  We  think  that  the  plaintiff 
appellant  is  not  debarred  from  taking  advantage  of  this  objection 
to  bring  a  suit  for  the  relief  she  now  seeks.  The  appeal  will 
therefore  be  decreed  with  costs. 

Appeal  allowed. 


1880  'Before  Mt.  Justice  ftarson  €tnd  Mr.  Juttiee  Oilfield. 

^*  AHMAD-UD-DIN  KHAN  (Plaintiff)  v.  MAJLIS  RAl  and  others 


(DKFtNDlNTS).* 

Attachment  of  Property— Debt ^  Vendor  and  Purchaser — Act  X.  of  1S7 7  {Civil 
Procedure  Code\  ##.  26G,  268. 

The  right  or  interest  which  the  vendor  of  immoveable  property  has  in  the 
purchase- money,  where  it  has  been  agreed  that  the  same  shall  be  paid  oa  the 
execution  of  the  conveyance,  is  not,  so  long  as  the  conveyance  has  not  been 
executed,  a  debt,  but  a  merely  possible  right  or  interest,  and  as  such,  under  &  269 
o£  Act  X.  of  1877,  is  not  liable  to  attachment  and  sale  in  the  execution  of  a  decree. 
The  person  who  purchases  such  a  right  or  interest  at  a  sale  io  the  execution  of  a 
decree  takes  nothing  by  his  purchase. 

Tubs  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Babu  Oprokash  Chandar  Mukarji^  for  the  appellant. 

Babus  Joyindro  Nath  Cliavdhri  end  Ratan  Chand,  for  the  res- 
pondents. 

The  following  judgment  was  delivered  by  the  Court : 

Oltifikld,  J.  (Pearson,  J.,  concurring).— The  facts  are 
these: — Defendants  claimed  certain  property  which  was  also  claimed 
by  one  Rahso,  and  had  been  sold  by  her  to  Umrao  Begam.  Defend- 
.ants  then  sold  one  half  of  their  interest  to  Aftab  Begam^  wife  of 
plaintiff,  and  she  joined  them  in  a  suit  against  Bahso  and  Umrao 
Begam  to  recover  the  property.    The  Court  of  first  instance  dis- 

*  First  Appeal,  No.  100  of  1879,  from  a  decree  of  MauWi  Sami.ul-Iah  Rtutt, 
Subordinate  Judge  of  Moradabad,  dated  the  26th  June,  1^9. 
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m'umd  the  claim,  bat  an  appeal  was  instituted  to  the  High  Court, 
and  while  it  was  pending  defendants  entered  into  an  agreement 
with  Aftab  Begam,  dated  the  26th  March,  1876,  by  which  they 
sold  to  her  their  remaining  interest  in  the  properties,  together  with 
any  costs  and  mesne  profits  they  might  become  entitled  to  under 
the  decree  they  might  obtain  in  the  High  Court,  and  a  plot  of  five 
yards  of  land;  and  agreed  to  execute  a  deed  of  sale  for  the  same 
on  the  passing  of  the  decree  of  the  High  Court  in  their  favour,  the 
consideration  being  Rs.  3,000,  of  which  Rs.  800  were  to  be  paid  at 
oBce  in  cash,  and  Rs.  2,200  at  the  time  of  execution  of  the  deed 
of  sale.   The  High  Couii  passed  a  decree  in  favour  of  Aftab  Begam 
and  defendants  on  the  16th  August,  1876,  and  possession  was 
^ven  on  the  property,  and  the  plaintiff  in  this  suit,  who  is  Aftab 
Begam's  husband  and  represents  her  now,  seeks  to  have  specific 
performance  of  the  sale-contract  dated  26th  March,  lb76  ;  also 
to  recover  money  paid  for  revenue  and  mesne  profits.  Plaintiff, 
however,  refnses  to  pay  the  balance  of  the  consideration-money, 
Rs.  2,'iOO,  to  defendants  on  the  ground  that  one  Ismail  Khan  (who 
is  bis  brother)  had  the  defendants'  interest  in  this  sum  attached 
and  sold  at  auction  in  execution  of  his  decree  against  the  defend- 
ants and  became  the  purchaser,  and  plaintiff  avers  he  has  had  to 
pay  the  money  to  Ismail  Khan. 

The  material  answer  on  the  part  of  defendants  is  (i)  that  the 
sale-contract  is  void  by  reason  of  undue  advantage  having  been 
taken  of  defendants'  necessities  ;  (ii)  that  Aftab  Begam  had  never 
fulfilled  her  part  by  payment  of  Rs.  800 ;  (iii)  that  the  plaintiff 
cannot  escape  from  the  obligation  to  pay  the  balance,  Rs.  2,^00, 
without  which  payment  he  is  not  entitled  to  the  relief  he  seeks  in 
ihe  sait,  and  that  the  proceedings  in  the  execution  of  the  decree 
and  sale  were  in  fraud  of  defendants ;  that  plaintifl  and  not 
Ismail  Khan  was  the  real  owner  of  the  decree,  and  the  real  pur- 
chaser, and  there  had  been  no  payment  of  Rs.  2,200  to  Ismail 
Khan ;  ^iv)  there  was  no  valid  right  for  the  sums  claimed.  The 
lower  Court  has  held  that  there  is  no  valid  ground  for  setting  aside 
the  sale-contract,  and  that  Aftab  Begam  did  pay  Rs.  800  under 
its  terms  ;  bat  the  Subordinate  Judge  has  gone  on  to  hold  that  plaint- 
iff cannot  succeed  in  this  suit  as  he  is  bound  to  pay  Rs.  2,200. 


1880 


AhM  AD-UD- 

Khan 

V. 

Majlis  Ral 
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1880  Ho  holds  that  the  sale  of  the  debt  or  claim  in  respect  of  this  sum 
in  execution  of  the  decree  was  illeo^al,  and  that,  as  a  matter  of  fact* 
Dm  Khan  plaintiff  never  paid  any  of  it  to  the  ostensible  purchaser  who  whb 
Majlis Rai.  brother;  and  he  dismissed  the  suit.  Plaintiff  has  appealed, 
and  defendants  have  filed  objections  in  regard  to  the  finding  as  to  the 
validity  of  the  sale-contract  and  payment  of  Rs.  800  and  costs. 
These  objections,  however,  are  not  entertainable  since  they  were 
filed  beyond  the  time  allowed  by  law.  There  is,  however,  no 
reason  to  doubt  the  correctness  of  the  finding  as  to  the  validity  of 
the  sale  and  payment  of  Rs.  800* 

The  appeal,  however,  cannot  in  my  opinion  succeed.  The  sale 
of  the  interest  in  the  sum  of  Rs.  2,200  was  illegal  and  cannot 
defeat  defendants'  right  to  receive  that  sum  as  a  consideration  for 
their  fulfilling  the  sale-contract  dated  26th  March,  1876.  An 
examination  of  the  execution-proceedings  shows  that  the  attach- 
ment and  sale  in  execution  of  Ismail  Khan's  decree  was  of  the  sain 
of  Rs.  2,200  as  a  debt  due  to  the  defendants,  the  judgment-debtors; 
and  under  s.  268  the  defendants  were  directed  not  to  recover  the 
sum  from  the  plaintiff*  until  the  further  order  of  the  Court,  and  the 
plaintiff  was  directed  to  deposit  the  sum  in  Court,  see  exhibits 
64 A,  36 A,  and  26.  Now  this  sum  at  the  time  of  attachment  and 
sale  was  not  a  debt  due  to  defendants  (judgment-debtors) ;  the 
obligation  on  the  part  of  plaintiff  to  pay  it  to  defendants  could 
only  arise  when  defendants  conveyed  the  property  to  him.  As  a 
purchaser  of  a  debt  due  to  the  judgment-debtor,  Ismail  Khan  took 
nothing  by  his  purchase.  But  if  it  be  held  that  what  was  intended 
to  be  attached  and  sold  was  the  future  interest  in  the  sum  of 
Rs,  2,200  which  the  judgment-debtors  might  eventually  obtain 
(and  for  my  part  I  cannot  consider  that  such  was  the  intention), 
then  I  hold  that  such  an  interest  was  not  liable  to  attachment  and 
sale  under  s.  266,  Civil  Procedure  Code,  since  the  interest  was 
merely  a  possible  right  or  interest, — a  claim  which  defendants 
(the  judgment-debtors)  might  possibly  obtain  against  plaintiff,  if 
the  latter  succeeded  in  establishing  a  sale-contract  which  the  judg- 
ment-debtors repudiated,  and  when  the  judgment-debtors  conveyed 
the  property  to  plaintiff  under  the  sale.  At  the  time  of  sale  the 
sum  represented  iio  existing  debt  or  any  interest  in  which  ilit 
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judgment-debtors  admitted  themselves  to  be  beneficially  interested,        '^^o  . 

or  to  have  a  right  of  disposal  over.    It  is  obvious  that,  if  a  sale  of  "T 

8uch  a  possible  right  or  interest  were  to  be  allowed,  a  judgment-  Khan 

debtor  woald  be  seriously  affected,  for  an  interest  would  be  sold    Majlw  Rai. 

whiehat  the  time  is  speculative,  and  which  would  fetch  little  or 

nothing,  but  which  might  at  a  future  day  become  valuable  to  the 

jodgment- debtor.    This  is  what  happened  in  this  case,  the  interest 

in  Ra.  2,200  having  been  sold  for  Bs.  160. 

I  must  also  add  that  the  circumstances  connected  with  the 
execution-proceedings  are  not  free  from  suspfcion  of  unfair  dealing 
towards  defendants  in  putting  up  to  sale  an  unsaleable  interest, 
considering  all  the  facts  and  the  relationship  between  plaintiff  and 
hraail  Khan,  the  auction-purchaser  ;  and  I  am  not  satisfied  that 
plaintiff  has  paid  the  sum  of  Rs.  2,200  to  Ismail  Khan  or  that  there 
was  any  intention  that  it  should  be  paid.  The  evidence  is  not  satis- 
factory on  the  point  of  payment,  as  the  Subordinate  Judge  observes, 
and  it  is  unlikely  that  plaintiff  would  pay  away  the  money  to  any 
one  until  he  had  succeeded  in  getting  the  property  conveyed  to 
him ;  for,  until  then,  there  was  no  obligation  on  him  to  pay  it. 
Moreover,  ho  had  been  called  on  by  the  Court  that  ordered  the 
attachment  and  sale  to  deposit  the  sum  in  court,  but  ho  does  not 
appear  to  have  done  so,  and  had  the  proceedings  at  the  sale  boon 
b(md  fiie^  it  would  have  been  expected  that,  instead  of  paying  the 
money  to  Ismail  Khan  as  he  alleges,  he  would  have  complied  with 
the  order,  and  have  deposited  the  money  under  protest,  asking 
that  its  payment  to  Ismail  Khan  should  await  the  completion  of 
the  sale-contract  in  his  favour,  until  when  it  could  not  be  demanded 
from  him.    I  would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Be/ore  Mr,  Justice  Pearson  and  Mr.  Justice  Straight.  ISSO 

JAHAM  DAS  ANi>  ANOTHER  (DEFENDAifTs)  V.  BENI  PRASAD  (Plaintiff)  •  ^^'h  ^' 

Saleineitcution  of  decree-^  Pre-emption^  A  at  X.  of  1877  {Civil  Vroctaure  Code),  s.  810. 

The  provlsiona  of  8.  310  of  Act  X.  of  1877  are  not  apjilicable  ia  a  case  where 
the  property  sold  is  not  a  share  of  undivided  immoveable  property,  but  the  rights 
Md  interegts  of  a  mortga^^e  in  snch  a  share. 

*  ^ecwDU  Appeal,  No.  331  of  1880,  from  a  decree  of  H.  A. Harrison,  Kaq.,  Judge 
J|^*».pnr, dated  the  12th  January,  1880,  afflrmiiig  a  decree  of  Maulvi  Mnham- 
■MWiiih-ui-i^  Khan,  iJubordinate  Judge  of  Mirzapur,  d  itcd  the  22ud  July,  1879. 
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Bkmi  Prasad, 


1S80  This  was  a  suit  to  establish  the  plaintifT s  right  of  pre-emption 

in  respect  of  the  rights  and  interests  of  a  mortgagee  in  a  seven-pie 
share  of  an  undivided  estate,  and  for  possession  of  such  share,  the 
claim  being  based  upon  the  provisions  of  s.  310  of  Act  X.  of  1877. 
Such  rights  and  interests  were  put  up  for  sale  in  tho  execution  of 
a  decree  against  the  mortgagee  on  the  21  st  January,  1878.  The 
property  was  knocked  down  to  the  defendants,  and  as  soon  as  this 
happened  the  plaintiffs  preferred  a  claim  to  the  right  of  pre-emp- 
tion before  the  officer  conducting  the  sale,  and  at  the  same  time 
deposited  the  purchase-money,  Rs.  160.  The  Court  executing  tlie 
decree  having  disallowed  the  claim,  the  plaintiff^  instituted  the 
present  suit.  The  defendants  stated  in  defence  of  the  suit,  inter  oliuj 
as  follows  :  The  plaintiffs  did  not  bid  at  the  time  of  the  aoetioti 
sale  as  provided  fcrr  in  s.  310  of  Act  X.  of  1877,  and  the  sale  was 
concluded  in  the  favor  of  the  defendants  at  their  last  bid  :  the  Cotiri 
executing  the  decree  has  held  that  the  pre-emptors  did  not  carry 
out  the  provisons  of  s.  310,  which  could  confer  on  them  the  right 
to  pre-emption,  and  therefore  a  suit  for  a  thing  already  settled  in 
the  execution-department  will  not  lie  :  the  plaintiffs  having  failed 
to  carry  out  the  provisions  of  s  310,  liave  lost  their  right  of  pre- 
emption." The  Court  of  first  instance  gave  the  plaintiflEs  a  decree, 
holding  that  they  had  advanced  at  the  bidding  at  the  sale  the  sanw 
sum  as  the  defendants,  but  the  officer  conducting  the  sale  had  re- 
fused to  accept  two  equal  bids  On  appeal  by  the  defendants,  they 
again  contended,  with  reference  to  s.  310  of  Act  X.  of  1^77,  that 
the  plaintiffs  were  bound,  before  tho  property  was  knocked  down  at 
the  sale,  to  advance  the  same  bid  as  the  defendants,  and  that  their 
doing  so  immediately  after  the  fall  of  the  hammer  was  not  sufficient 
to  secure  the  right  of  pre-emption.  The  lower  appellate  Court  held, 
finding  apparently  that  the  plaintiffs  had  not  bid  at  the  sale,  that, 
for  the  purposes  of  s.  310  of  Act  X.  of  1877,  it  was  sufficient  for  a 
co-sharer  to  claim  immediately  his  right  of  pre-emption  at  the  sum 
at  which  the  property  has  been  knocked  down,  and  that  it  was  noi 
necessary  that  he  should  bid  at  the  sale  the  same  sum  as  the  stran- 
ger; and  affiriued  the  decree  of  the  Court  of  first  instance. 

On  second  appeal  to  the  High  Court  the  defendants  raised  in 
their  grounds  of  appeal  the  same  contention  as  they  had  raised  in 
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Ae  lower  Courts.   The  plaintiff-respondent  objected,  under  s,  1880 

561  of  Act  X  of  1877,  that  the  finding  of  the  lower  appellate  j^^^^  j^^^ 

Court  that  the  plaintiffs  had  not  bid  at  the  sale  was  directly  opposed  v. 

to  the  evidence  on  the  record  of  the  case.  Phasad. 

Lala  Lalta  Praiady  for  the  appellants. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)  and  Man- 
ahi  Hanuman  Prasad^  for  the  respondent* 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.,)  was 
delivered  by 

PiARSON,  J. — In  disposing  on  the  2nd  April  last  of  Second 
Appeal  No.  1142  of  1879  (1),  we  have  expressed  our  opinion  as  to 
die  proper  constraction  of  the  particular  terms  of  s.  310,  Act  X 
of  1877,  in  regard  to  which  a  question  is  raised  in  the  present  case. 
Bat  the  question  appears  to  us  to  be  irrelevant  in  the  present  case, 
because  in  reference  to  other  terras  of  the  same  section  we  are 
compelled  to  hold  that  the  plaintiff  has  no  right  of  prC'^emptiou  to 
the  property  claimed  by  him.  That  property  is  not  a  share  of  undivi- 
ded immoveable  property,  but  the  rights  and  interests  of  a  mortga- 
gee in  a  share.  S.  3 10  says  that,  *^  when  the  property  sold  in  exe- 
cution of  a  decree  is  a  share  of  undivided  immoveable  property,  and 
two  or  more  persons,  one  of  whom  is  a  co-sharer,  respectively  ad- 
vance the  same  sum  at  any  bidding  at  such  sale,  such  bidding 
ihall  be  deemed  to  be  the  bidding  of  the  co-sharer."  JBut  the 
rights  and  interests  of  a  mortgagee  in  a  share  are  not  the  same 
thing  as  a  share  :  and  the  provisions  of  the  section  are  inapplicable 
in  the  present  case.  The  suit  must  fail ;  and  we  are  relieved  of  the 
necessity  of  dealing  with  the  pleas  in  appeal  and  the  objection 
taken  by  the  respondent.  We  reverse  the  decree  of  the  lower 
Courts,  but  having  regard  to  the  circumstances  direct  that  the 
parties  each  bear  their  own  costs  in  all  the  Courts. 

Appeal  iMoioed. 


0)  Tej  Singh  v.  Gobind  Simgh,  I.  L.  B.,  2  AH,  860. 
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"80  FULL  BENCH. 

m  IL 

Before  Sir  Robert  Stuafi,  Kl,  Chief  Justice,  Mr.  Jmt^e  Peareen,  Mr,  Jusliee 
OUtfidd,  and  Mr.  Justice  SiraigkL 

Tbb  OOLLEOTOR  or  BIJNOB,  liAHAOSB  of  tbb  Estatb  of  CH AUDHBI 

BANJIT  SIl^GHy  ▲  MiNOB,  (DsPkHDAirr)  o.  JA FAB  ALI  KHAN  (PLAiRTirr)* 

Order  of  remand— Appeal'^ Suit  of  the  nature  cognisable  in  Small  Cause  CeurtSeceui 
appeal^ Act  X  of  1877  (fiitil Procedure  Code),  ss,  ^4,  586,  588  (28),  589. 

An  order  on  appeal  from  a  decree  in  an  original  suit  of  the  nature  cogniiablein 
Mofassal  Conrto  of  Smatl  Causes,  nnder  a.  562  of  Act  X  of  1877,  remanding  the 
toit  for  re-trial  ia  appealable,  a.  586^  of  Act  X  of  1877  notwithstanding,  aa  that  sec- 
tion applies  to  appeals  from  appellate  decrees  and  not  to  appeals  from  orders. 

Thb  plaintiffs  in  this  suit  daimed    to  recover  Ba.  69|  damages 
for  nine  cows  and  one  oalf^  wbidi  the  defendant  caused  to  be  attached 
and  sold  by  anotion  on  the  25th  April,  1878,  as  the  property  of 
Mozaffar  Khan,  his  judgment-debtor;  also  to  recover  Bs.  46-14-4 
damages  and  costs  charged  against  the  plaintiffs  in  the  Beveime 
Conrt;  entire  amount  of  claim  Bs.  115-14-4;  by  eanoelment  of  the 
miscellaneous  orders  of  the  Revenue  Court  dated  the  18th  and  27tb 
Harchi  1878."   It  appeared  that  the  defendant  had  caused  the 
cattle  v?faich  the  plaintiff  claimed  as  bis  property  to  be  attached  in 
the  execution  of  the  decree  of  a  Bevenue  Court  held  by  him  agaimt 
Huzaffar  Khan.   The  plaintiff  objected  to  the  attachment,  but  hit 
objectionB  were  disallowed  by  the  Bevenue  Court ;  and  the  eattb 
were  sold  on  the  25th  April,  1878.   The  Court  of  first  histanoe 
dismissed  the  suit  on  a  preliminary  point  which  it  is  not  mttterial 
to  notice.    On  appeal  by  the  plaintiffs  the  lower  appellate  Gear! 
reversed  the  decree  of  the  Court  of  first  instance  on  such  point,  and 
remanded  the  case  for  re-trial,  under  s.  562  of  Act  X  of  1877. 
On  appeal  by  the  defendant  to  the  High  Court,  it  was  otgected 
by  the  plaintiff-respondent  that  the  suit  vras  of  the  nature  cognis- 
able in  a  Court  of  Small  Causes  and  consequently  no  second 
appeal  in  the  case  would  lie.   The  Division  Bench  (Psabbon,  J., 
and  OLDimBLD,  J.,)  before  which  the  appeal  came,  on  the  26th 
April,  1880,  referred  to  the  Full  Bench  the  question  whether 

*  First  Appeal,  No.  27  of  1880,  from  an  order  of  Maulvi  Saxii-ul-UbK]uii,Sttb- 
ordinate  Judge  of  Moradabad,  dated  the  27(h  Meremberi  197>. 
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He  sppeil  WM  admisBible,  io  reference  to  the  provisions  of  ss,  586 
aorf  589,  Act  X  of  1872,"  the  order  of  reference  being  as  follows  : 

TiiESON,  J.  (Oldfibld,  J.,  concurring),— This  suit  is  in  sub- 
•Unoe  and  effect  merely  a  suit  for  damages.   The  establishment  of 
ihe  plaintiff's  right  to  the  property  sold  is,  as  a  matter  of  conrse, 
necessary  for  the  establishment  of  the  right  to  damages.  The 
plaintiffs  are  not  seeking  to  recover  as  their  own  the  property 
which  has  been  sold,  but  damages  on  acconnt  of  its  sale.   The  sale 
is  irreyocable ;  and  the  cancelment  of  the  order  disallowing  their 
objection  to  the  sale  and  claim  to  the  property  in  the  miscellaneous 
department  is  not  sought  for  the  purpose  of  preserving  the  property 
from  sale.    What  is  sought  is  a  finding  that  the  order  was  wrong 
and  that  the  property  really  belonged  to  the  plaintiffs,  and  this  is 
sought  with  the  view  of  establishing  their  claim  to  damages. 
Begarding  the  suit  therefore  as  a  suit  for  damages  of  an  amount 
helow  Rs.  500,  we  have  to  consider  whether  this  appeal  is  admis- 
sible in  reference  to  the  provisions  of  ss.  586  and  589,  Act  X  of 
1877.  This  question  has  been  determined  in  the  negative  by  a 
deosioQ  of  a  Division  Bench  of  this  Court,  dated  29th  August, 
1879  (1),  but  we  think  it  desirable  to  refer  it  to  the  Full  Bench: 
referred  accordingly. 

The  Senior  Oavernment  Header  (Lala  / uala  Prasad)^  for  the 
appelhmt 

Hir  Zahur  Hutcutiy  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Pearson,  J.,  (Stuart,  0.  J.,  and  Straight,  J.,  concurring). — 
Tbe  order  which  is  the  subject  of  the  appeal  is  an  order  of  the 
lower  appellate  Court  remanding  the  case  to  the  Court  of  first 
iostanee  under  s.  562,  Act  X  of  1877,  and  is  expressly  declared  to 
be  appealable  by  s.  588  (28)  thereof;  and  the  only  question  for 
consideration  is  whether  it  is  barred  by  the  provisions  of  s.  586. 
That  section,  which  declares  that  "no  second  appeal  shall  lio  in  any 
suit  of  the  nature  cognizable  in  Courts  of  Small  Causes,  when  the 
amount  or  value  of  the  subject-matter  of  the  original  suit  does  not 
(1)  Unreported. 


18S0 

Tbi  Collio* 
Tub  or  bij- 

KOR,  MaNA- 

okr  op  thb 
Ektatb  op 
Chaudhei 
Kanjit 

SxifOH 
V. 

Japab  Ai.1 
Kuan. 


Digitized  by 


20 


THE  INDIAN  LAW  REPORTS. 


[VOL.  in. 


1880 
Tub  Colukc- 

TOR  OF  BlJ- 

von,  Mana- 
obr  of  thb 
kstatb  of 
cuaudhri 
Kanjit 

SiNOH 
V. 

Jafar  a  LI 
Kban. 


exceed  Rs.  500,"  is  a  part  of  a  chapter  which  treats  of  appeals 
from  appellate  decrees,  and  is  not  applicable  to  appeals  from  orders 
which  form  the  subject  of  a  separate  chapter.  There  is  nothing 
in  8.  589  which  militates  with  the  view  above  taken  ;  indeed  that 
section  only  indicates  the  Courts  to  which  appeals  from  orders  lie. 

Oldfield,  J. — I  was  a  party  to  the  decision  in  the  case  referred 
to  in  the  order  of  reference,  but  after  hearing  the  question  discus- 
sed and  on  further  consideration  I  am  of  opinion  that  this  appeal 
is  admissible.    It  is  true  that  by  s  586,  Civil  Procedure  Code,  no 
second  appeal  shall  lie  in  any  suit  of  the  nature  cognizable  in 
Courts  of  Small  Causes,  when  the  amount  or  value  of  the  subject- 
matter  of  the  original  suit  does  not  exceed  Bs.  500  ;  but  the  second 
appeal  there  intended  appears  to  be  a  second  appeal  of  the  nature 
of  those  to  which  Chapter  XLIl  and  s.  584  relate,  that  is»  a  second 
appeal  allowed  on  special  grounds  from  appellate  decrees ;  and  the 
term  second  appeal  as  used  in  s.  586  will  not  in  consequence 
apply  to  the  appeal  we  are  dealing  with,  which  is  a  first  appeal 
from  an  order,  to  which  the  provisions  of  Chapter  XLIII  apply, 
and  which  is  therefore  not  excluded  by  any  thing  in  s.  586,  which 
has  no  reference  to  appeals  from  orders. 


1880  He/ore  Sir  Rohert  Stuart^  Kty  Chief  Jutiice^  Mr,  Justice  Pearam,  and  Mr.  Justice 

Jttne  11.  Straight. 

'      Thb  collector  or  BIJNOR,  MANAGER  of  the  Estate  of  CHAUDHBI 
EANJIT  SINGH,  a  Minor,  (Dbfbkdant;  v.  MUNUVAR  (Pliiktiff).* 

Public  Officer— Notice  of  Suit-^Collector  of  the  DUiriet^ Court  of  Wards— Di^tqualifiei 
Proprietor— Act  X  of  1877  (Civil  Procedure  C6de\  «.  2,  A^i—Act  XIX  o/187S 
(N.-  W.  P.  Land-Revenue  Act),  ss.  194,  199,  204. 

A  Collector  when  acting  under  s.  2o4  of  Act  XIX  of  1873  as  the  agent  of  the 
Conrt  of  Wards  in  respect  of  the  estate  of  a  disqualified  person  is  a  public  officer 
within  the  meaning  of  ss.  2  and  494  of  Act  X  of  1877,  and  conseqnentlj,  when  sued 
for  acts  done  in  that  capacity,  is  entitled  to  the  notice  of  suit  required  by  thi 
latter  section. 

This  was  a  soit  in  which  the  plaintiff  claimed  from  "  the  Col- 
lector of  Bijnor,  manager  of  the  estate  of  Sherkot,  placed  under 
the  Court  of  Wards"  damages  for  the  wrongful  attachment  and  sale 

♦First  Appeal,  No.  25  of  1880,  from  an  order  of  MaaWi  Sami-uMah  EbiDi 
Subordinate  Judge  of  Moradabad,  dated  the  27th  NoTember,  1879. 
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of  certain  moveable  property  in  the  execution  of  a  decree  Iield  by 
the  Court  of  Wards  ou  behalf  of  the  proprietor  of  that  estate.  The 
defendant  set  np  as  a  defence  to  the  snit  that    the  plaintiff  had  issued 
no  notice  to  the  Collector,  a  public  officer,  under  s.  424,  Act  X  of 
1877,  and  therefore  his  claim  was  not  cognizable."    Upon  the 
preliminary  point  whether  or  not  the  suit  was  cognizable  by  reason 
that  no  notice  of  snit  had  issued  under  s.  424  of  Act  X  of  1877,  the 
Conrt  of  first  instance  held  that  it  was  not  cognizable  for  that  reason, 
and  dismissed  it,  its  decision  on  that  point  being  as  follows  :   "  On  the 
first  issue  of  law  I  find  that,  in  my  opinion,  the  plaintiff  ought  to 
have  issued  a  notice,  under  s.  424,  Act  X  of  1877,  to  the  Collector 
of  Bijnor,  manager  for  the  Court  of  Wards,  and  a  public  officer 
and  servant,  of  his  intention  to  institute  a  suit  against  him,  and 
would  have  been  competent  to  sue  him  on  the  expiration  of  the 
term  specified  in  that  section.    For,  although  the  Collector  is 
impleaded  as  manager  on  behalf  of  a  Government  subject,  yet  the 
rules  under  s.  424  cannot  be  dispensed  with  even  with  reference  to 
this  capacity.    Therefore  this  suit  is  not  cognizable  under  that 
section.'*   On  appeal  by  the  plaintiff  the  lower  appellate  Court 
reversed  the  decree  of  the  Court  of  first  instance  upon  the  jirelimi- 
nary  point  stated  above,  and  remanded  the  suit  for  re-trial,  for  the 
following  reasons :    "  I  do  not  concur  in  the  Munsifs  opinion. 
S.  421  does  not  apply  to  such  a  case.    The  claim  is  not  against  the 
Collector  personally  or  as  a  public  officer.    In  fact,  it  is  a  claim 
against  the  Bais  of  Sherkot,  who  is  under  the  Court  of  Wards, 
and  would  affect  his  property  alone.    If  a  decree  is  passed,  its 
amount  would  be  recovered  from  the  estate  in  question,  while,  if 
the  claim  is  dismissed,  the  estate  would  benefit  thereby.  The 
Government  has  no  interest  in  such  profit  or  loss.    The  mere  cir- 
cnmstance  of  the  Collector  being  the  manager  of  the  estate,  and  of 
his  being  impleaded  in  that  capacity,  would  not  bring  the  case  into 
the  category  of  suits  provided  for  by  s.  424.    In  ray  opinion,  there- 
fore,  the  cognizance  of  the  claim  is  not  barred  by  reason  of  the 
notice  not  having  been  issued." 

The  defendant  appealed  to  the  High  Court,  contending  that,  as 
the  suit  was  against  a  public  officer  officially  in  charge  of  an  estate, 
the  plabtiff  was  bound  to  give  the  notice  prescribed  by  s.  424 
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of  Aot  X  of  1877,  and  as  he  Iiad  failed  to  give  such  notice 

the  suit  should  have  been  dismissed.   The  Division  Bench  (Pear- 

BoNy  J.,  and  Oldfibld,  J.,)  before  which  the  appeal  came,  on  the 

26th  April,  1880,  referred  to  the  Full  Bench  the  question  "whether 

the  Collector,  as  a  manager  of  an  estate  under  the  Court  of  Wards, 

is  a  public  officer,  within  the  meaning  of  ss.  2  and  424^  Act  X  of 
1877." 

The  Senior  Government  Pleader  (Lala  / uald  Prasad)^  for  the 
appellant 

Mr.  Conlan  and  Mir  Zahur  Basain,  for  the  respondent. 

The  following  judgments  were  delivered  hy  the  Full  Bench : 

Stuart,  C.  J. — My  answer  to  this  reference  is  in  the  affirma- 
tive. Under  s.  424,  Act  X  of  1877,  the  Collector  is  in  two  posi- 
tions, the  first  as  the  representative  in  India  of  the  Secretary  of 
State  in  Council,  and  next  as  a  public  officer,  and  as  such  entitled 
to  the  notice  after  the  expiration  of  two  months  provided  by  s.  424. 

Pearson,  J. — It  has  been  elicited  in  the  course  of  the  discus- 
sion before  the  Full  Bench  that  the  Collector,  although  described 
as  the  manager  of  the  estate,  has  not  been  appointed  to  be  the 
manager  of  it  under  s.  199,  Act  XIX  of  1873,  by  the  Court  of 
Wards,  but  merely  acts  as  its  agent  in  the  matter  under  s.  204 
thereof.  This  being  so,  there  can  be  no  doubt  that  his  acts,  which 
the  present  suit  impugns,  were  done  by  him  in  his  official  capacity, 
and  the  answer  to  the  question  referred  to  us  must  be  in  the  affir- 
mative. 

Oldfikld,  J. — The  proprietor  of  the  estate  of  Sherkot  having 
become  disqualified  for  the  management  of  his  own  land  under 
8.  194,  Act  XIX  of  1873,  the  Board  of  Revenue  assumed  the. 
superintendence  of  the  property  under  the  powers  conferred  upon  it 
of  a  Court  of  Wards  under  ss.  193  and  195  of  the  Act.  S.  204  of 
the  Act  permits  the  Court  of  Wards  to  exercise  all  powers  confer- 
red on  it  by  the  Act  through  the  Collectors  of  the  districts  in  which  . 
any  part  of  the  property  of  its  wards  may  be  situated,  and  in  the 
present  instance  the  said  powers  have  been  exercised  by  the  Court 
of  Wards  through  the  Collector  of  Bijuor,  The  defendant  in  this 
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rait  is  the  Collector  of  Bijnor,  and  in  the  exercise  of  the  powers 
thus  conferred  on  him  hj  the  Act  he  obtained  a  decree  against  one 
Unzaffar  Khan  in  respect  of  a  debt  dne  to  the  estate  tinder  the 
Conrt  of  Wards*  roanagement^  and  in  execution  cansed  to  be  attach- 
ed and  sold  certain  property  claimed  by  the  plaintiff,  and  the  latter 
brings  this  soit  for  recovery  of  damages  arising  out  of  those  pro- 
ceedings. 

The  position  defendant  holds  is  that  of  Collector  of  the  District ; 
the  law  permits  the  Court  of  Wards  to  exercise  its  powers  through 
the  Collector  of  the  District ;  and  the  Collector  when  exercising 
these  powers  is  discharging  a  part  of  the  duties  of  his  office  as 
Collector  of  the  District^  and  he  is  clearly  a  public  officer  within 
the  meaning  of  s.  2,  Act  X  of  1877,  when  bond  fide  employed  in 
the  (Uscharge  of  the  dnties  of  his  office  of  Collector  of  the  District. 
Such  was  the  case  here  ;  and  the  answer  to  the  reference  must  be 
that  the  defendant  in  this  suit  is  a  public  officer  within  the 
meaning  of  ss.  2  and  424,  and  that  the  suit  is  against  him  in  res- 
pect of  an  act  purporting  to  be  done  in  his  official  capacity,  and  he 
is  entitled  to  the  notice  required  by  the  section.  A  case  reported 
in  the  Indian  Law  Reports,  1  Bom.,  318  (1),  is  in  point. 

StbaigHT,  J. — In  reply  to  the  question  submitted  to  the  Full 
Bench  by  this  reference,  I  would  say  that  the  Collector  of  Bijnor 
was  acting  in  reference  to  the  estate  of  Chaudhri  flanjit  iSingh  as 
a  public  officer,  within  the  definition  of  Act  X  of  1877,  and  was 
therefore  entitled  to  two  months  notice  of  action  ^^in  raspect  of  an 
act  purporting  to  be  done  by  him  in  his  official  capacity."  In  the 
oonise  of  the  earlier  part  of  Mr.  Conlan's  argument  for  the  respon- 
deot^  I  was  under  the  impression  that  the  Collector  of  Bijnor  had 
been  formally  appointed  manager  of  Sherkot  by  the  Court  of  Wards 
under  s.  199  of  Act  XIX  of  1873,  and  I  then  entertained,  as  I  still 
do,  the  opinion  that  it  was  qua  manager,  and  not  qua  Collector,  that 
his  status  must  be  determined.  There  is  no  provision  in  the  Reve- 
nue Acts  of  these  Provinces  qualifying  a  Collector,  as  Collector^  for 
the  position  of.  manager ;  and  while  he  may  be  put  in  charge  "  of 
adiaqtialified  person's  estate  and  person  by  order  of  a  Civil  Court, 
(1)  Nar$ingrav  B^mchandra  Ti  Lujtumanraw, 
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if  he  is  appointed  a  manager,  it  does  not  appear  to  me  that  he 
stands  in  a  better  or  worse  position  than  wonld  a  private  individual, 
nor  do  I  think  he  conid  be  said  to  be  acting  in  his  oflScial  capacity." 
This  difficiiltv,  however,  does  not  arise  in  the  present  case.  The 
Collector  of  Bijnor  is  not  correctly  speaking  the  manager  of  the 
estate  of  Chaudhri  Ranjit  Singh.  No  minute  or  order  has  been 
passed  by  the  Court  of  Wards  appointing  him  to  such  office,  and 
he  seems  simply  to  be  acting,  qua  Collector,  under  s.  204  of  the 
Revenue  Act  of  1873,  as  the  agent  of  the  Court  of  Wards.  He 
therefore  retains  in  the  fullest  sense  his  character  and  position  of 
Collector  and  as  such  is  of  course  a  public  officer  within  ss.  2  and 
424  of  the  Civil  Procedure  Code. 


Before  Sir  Robert  Stuart,  Kt.,  Chief  Juitice,  Mr.  Juttice  Pearson,  Mr.  JutHct 
Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  StraiyhU 

UMR-UN  NISSA  (Plaiktiff)  v.  MUHAMMAD  YAR  KHAN  akd  othsbs 
(Defend  ants).* 

Suit  for  possession  of  Immoveable  Property-^  Adverse  Possession — Act  XV  of  1877 
(^Limitation  Act),  sch.  ii,  art.  144. 

/  died  in  1861  leayins  a  zamindari  estate,  a  moiety  of  which  at  the  time  of 
his  death  was  in  the  possession  of  a  mortgagee.  On  the  death  of  /  the  defendtnta 
in  this  suit,  who  ware  among  his  heirs,  caused  their  names  to  be  recorded,  as  his 
heirs,  as  the  proprietors  of  such  estate,  to  the  exclusion  of  the  plaintiff  in  this  suit 
Who  was  his  remaining  heir  j  and  tbej  appropriated  to  their  own  use  continnooriy 
for  more  than  twelve  years  the  profits  of  the  unmortgaged  moiety  of  such  estate, 
and  the  malikana  paid  by  the  mortgagee  of  the  mortgaged  property.  In  1877  the 
defendants  redeemed  the  mortgage  of  the  mortj^aged  moiety  of  such  estate 
from  their  own  moneys.  In  1878  the  plaintiff  sued  for  the  possession  of  her  share 
by  inheritance  of  such  estate.  Held  (Sfankib,  J.  doubting),  with  reference  to  the 
mortgaged  moiety  of  such  estate,  that  the  possession  of  the  defendauts  in  respect 
of  such  moiety  did  not  become  adverse,  within  the  meaning  of  art.  144  of  sch  ii  of 
i^ct  XV  of  1877,  on  the  death  of  /in  1861,  but  on  the  redemption  of  such  moiety 
in  1877,  adverse  possession*'  under  that  article  meaning  the  same  sort  of  possei- 
•ion  as  is  claimed,  that  is  to  say,  in  this  case,  full  proprietary  possession,  which 
was  not  the  nature  of  the  possession  of  the  defendants  until  the  redemption  of  the 
mortgage,  and  the  suit  therefore,  in  respect  of  such  moiety,  was  within  time. 

The  plaintiff  in  this  suit  claimed  possession  of  10  biswansis  8} 
kachwansis  of  a  2^  biswas  share  of  a  village  called  Charra  Rafat' 

*  Second  Appeal,  No.  900  of  1879,  from  a  decree  of  G.  W.  Moore,  Esq.,  Judge 
of  Aligarh,  dated  the  23rd  June,  1879,  affirming  a  decree  of  Maulvi  Farid-ad-dia 
Ahmad,  Subordinate  Judge  of  Aligarh,  dated  the  lith  february,  1879. 
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pnr,  being  her  share  according  to  tbe  Muhammadan  law  of  in- 
heritance of  the  landed  estate  of  her  father,  Izzat  Khan.  The 
defendnnts  were  the  remaining  heirs  of  Izzat  Khan,  two  of  them 
being  his  son  and  daughter,  respectively,  and  the  third  defendant 
being  his  widow.  Izzat  Khan  died  on  the  31st  July,  1861,  and  at  the 
time  of  his  death  a  moiety  of  his  2  J  biswas  share  was  under  mort- 
gage and  in  the  possession  of  the  mortgagee.  In  1877  the  defen- 
dants redeemed  the  mortgage  bf  this  moiety.  The  present  suit 
was  mstituted  on  the  11th  September,  1878.  The  plaintiff  alleged 
in  her  plaint  that  *Hhe  mortgaged  moiety  of  the  2  J  biswas  share 
came  into  the  possession  of  the  defendants  on  redemption  of  the 
mortgage  ;  that  on  the  death  of  Izzat  Khan  she  with  the  defendants 
came  into  possession,  and  enjoyment  of  the  unmortgaged  moiety  ; 
bat  from  1282  fasli  (Sept.  1874— Sept.  1875)  the  defendants  dis- 
continued  paying  her  her  share  of  the  profits  ;  aud  hence  she  sued 
for  possession  of  her  share  of  the  estate."  The  plaintiff  also 
claimed  mesne  profits  from  1283  to  1285  fasli. 

The  defendants  set  up  as  a  defence  to  the  suit,  amongst  other 
things,  that  it  was  barred  by  limitation.  They  stated  as  follows  : 
" The  plaintiff's  suit  is  barred  by  limitation:  Izzat  Khan  died  on 
the  Slst  July,  1861,  and  the  defendants  took  possession  of  all  the 
property  left  by  him  :  the  plaintiff  neither  got  possession  nor  did 
she  in  any  way  enjoy  the  profits  of  the  property  left  by  Izzat  Khan'\ 

The  Court  of  first  instance  held  that  the  suit  was  barred  by 
limitation,  the  material  portion  of  its  decision  being  as  follows  :  — 
On  the  first  issue  the  Court  finds  that,  when  the  plain tiff^s  suit 
for  possession  of  the  property  left  by  her  father  Izzat  Khan  has 
been  instituted  in  Court  after  twelve  years  from  the  date  of  the 
death  of  her  father,  her  suit  is  clearly  barred  by  limitation  ;  and 
this  bar  cannot  in  any  way  be  removed  without  proof  of  one  of 
tbe  two  following  points  : — (i)  That  after  the  death  of  Izzat  Khan 
the  plaintiff  continued  to  mess  and  live  jointly  with  her  mother 
and  brother  till  1282  fasli,  as  she  did  in  his  lifetime,  and  enjoyed 
file  profits  of  the  property  left  by  her  father  jointly  with  them :  (ii) 
That  she  continued  to  receive  her  legal  share  of  the  profits  of  the 
paternal  eitate  privately.  Now  the  Court  has  to  observe  whether 
the  plaintiff  has  proved  either  of  the  points  above  set  forth  by 
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. ,    ^^^^       flufBcient  and  good  evidence  or  not.    After  a  mature  and  careful 
Umb  um-nissa  consideration  of  all  the  facts  of  the  case  and  the  evidence,  the 
Mohammad    Court  is  decidedly  of  opinion  that  she  has  not  done  so.    No  docu- 
Yab  KiiAN.    mentary  evidence  is  on  the  record  to  prove  and  corroborate  the 
fact  that  she  continued  to  live  and  mess  jointly  with  her  brother 
and  mother,  or  that  she  continued  to  receive  her  legal  share  of  tie 
profits  of  the^patemal  estate.    The  oral  evidence  adduc6d  on  her 
part  is  intended  to  support  the  first*  point,  and  if  this  evidence  be 
admitted,  it  must  also  be  accepted  that  the  plaintiff  has  been  mess- 
ing and  living  jointly  with  the  defendants  within  twelve  years. 
But  the  oral  evidence  is  so  worthless  and  false  that  the  Court  can 

give  no  credence  whatever  to  it   It  ^as 

argued  that,  even  if  the  plaintiff  failed  to  substantiate  the  facts 
which  would  have  removed  the  bar  of  limitation,  still  her  claim  for 
possession  of  her  share  of  the  mortgaged  1 J  biswas  must  be  decreed, 
inasmuch  as  it  had  been  mortgaged  by  Izzat  Khan,  and  it  was 
in  1284  fasli  (1877)  that  the  said  share  was  redeemed  from  mort- 
gage and  came  intx)  the  possession  of  the  defendants,  and  that 
counting  from  the  date  of  the  defendants'  possession,  this  suit  was 
within  the  period  of  twelve  years.  But  the  Court  cannot  attach  so 
much  weight  to  this  argument  as  the  plaintiff^s  counsel  wishes  it 
to  believe  it  possesses.  In  the  opinion  of  the  Court,  the  plaintifTs 
cause  of  action  in  respect  of  this  1^  biswas  also  arose  at  the  time 
when  the  defendants  caused  their  names  to  be  entered  in  respect 
thereof  in  the  column  of  proprietors,  enjoyed  iheVmalikana  dues 
that  were  paid  on  account  of  that  share,  and  began  to  pay  the 
mortgage-money  thereon  from  the  income  of  their  unmortgaged 
]  i  biswa  share,  and  it  is  aa  admitted  fact  that  more  than  twelve  years 
have  passed  since."  On  appeal  by  the  plaintiff  the  lower  appellate 
Court  reversed  the  decision  of  the  Court  of  first  instance  on  the 
question  of  limitation,  and  remanded  the  case  for  the  trial  of  the 
issues,  amongst  others,  "  Was  the  mortgage  redeemed  entirely  from 
the  income  of  the  IJ  biswas  not  mortgaged :  if  not,  how  much  of 
the  money  required  to  redeem  the  mortgage  was  paid  from  the 
private  resources  of  the  defendants".  The  material  portion  of  the 
lower  appellate  Court's  decision  was  as  follows :  The  lower  Coart 
has  found  that  there  is  no  reliable  evidence  that  plaintiff  ever  had 
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any  share  in  the  profits  siace  her  father's  death  and  throughout  the  l^so 
suit  But  the  lower  Court  has  also  found  that  the  mortsaffo  on 
the  l\  biswas  was  redeemed  from  the  income  of  the  other  1 J  bis-  v. 
WM  unqiortgaged.  This  being  so,  it  is  not  clear  how  there  were  Yar  Khaw. 
any  profits  to  share  in,  until  the  said  mortgage  was  redeemed,  two 
or  three  years  ago.  This  Court,  therefore,  cannot  agree  with  the 
lower  Court  that  the  defendants  tave  shown  plaintiff  to  be  out  of 
possession  for  more  than  twelve  years  under  circumstances  to  bar 
her  salt*'  The  Court  of  first  instance,  pointing  out  that  the  remarks 
in  indecision  which  led  to  the  remand  were  erroneous,  and  that  there 
were  no  grounds  for  such  remarks,  found  that  the  mortgage  in 
question  was  not  redeemed  with  any  portion  of  the  profits  of  the  un- 
mortgage  \  \  biswas,  but  was  redeemed  out  of  the  private  income 
of  the  defendants.  On  the  return  of  these  findings  the  lower 
appellate  Court  held  that  the  suit  was  barred  by  limitation,  ^Hn 
that  the  plaintiff  had  not  had  possession  of  any  part  of  the  pro- 
perty, mortgaged  or  unmortgaged,  for  more  than  twelve  years." 

The  plaintiff  appealed  to  the  High  Court,  contending  that,  in 
respeotof  the  mortgaged  biswas,  her  suit  was  within  time,  as 
the  possession  of  the  mortgagee  was  not  adverse  to  her,  and  the 
defendants  only  obtained  possession  of  that  share  in  1877  on 
redemption  of  the  mortgage. 

The  Division  Bench  (Spankie,  J.,  and  Oldfield,  J.,)  before 
which  the  appeal  came  for  hearing  referred  to  the  Full  Bench,  with 
reference  to  this  contention,  the  question  as  to  whether  the  term 
"adverse  possession'*  in  No.  144,  sch.  ii  of  the  Limitation  Act  of 
1877,  is  confined  to  actual  and  physical  possession  only.  The  order 
of  reference  was  as  follows: 

Spankie,  J.— I  am  not  satisfied  that  the  possession  referred  to 
in  art  144  of  the  Limitation  Act  necessarily  means  physical  and 
•ctual  possession.  So  far  as  the  defendants,  the  ostensible  repre- 
witatives  of  the  original  mortgagor,  are  concerned,  the  possession 
of  the  mortgagee  was  not  adverse.  The  mortgagee  recognized 
tbem  as  representatives  of  the  mortgagor  and  as  having  the  equity 
of  redemption,  inasmuch  as  he  paid  a  proprietary  allowance  for 
them.  The  mortgagee's  possession  was  their  possession ;  but  the 
Pontioa  of  the  defendants  towards  the  plaintiff  was  altogether 
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different.  From  the  death  of  the  original  mortgagor,  Izzat 
Khan,  the  father  of  plaintiff,  the  defendants  at  once  asserted  a 
position  hostile  to  the  plaintiff.  They  recorded  their  own  names, 
and  not  her's,  as  succeeding  to  Izzat  Khan's  estate,  and  they  took 
and  appropriated  her  share  of  the  proprietary  allowance  received 
from  the  mortgagee.  They  did  this  from  the  time  of  the  death  of 
Izzat  Klian  in  1861.  It  is  a  mistake  I  think  to  say  that  defendants 
make  any  admission  favourable  to  the  plaintiff  in  this  case.  They 
entirely  disputed  her  claim  to  possession  of  any  portion  of  the 
property  in  suit.  It  is  true  that  the  omission  to  record  her  name 
as  heir  of  Izzat  Khan  and  as  one  of  the  owners  of  the  property 
mortgaged  might  not  be  conclusive  by  itself  against  the  plaintiff,  but 
it  is  a  circumstance  in  the  case  and  has  to  be  weighed.  The  Courts 
below  have  both  found  on  the  evidence  that  plaintiff  never  at  any 
time  succeeded  to  any  portion  of  her  father's  estate,  but  that  the 
defendants  remained  in  possession  of  the  property  left  by  him.  As 
the  omission  to  record  the  name  of  the  plaintiff  was  followed  by  the 
appropriation  of  the  proprietary  allowance  received  from  the  mort- 
gagee, it  would  seem  that  the  defendants  were  actually  asserting 
a  title  in  themselves  hostile  to  the  plaintiff  ;  and  as  they  themselves 
held  all  the  possession  in  respect  of  the  mortgaged  property  that 
the  ciroumstances  of  the  mortgage  admitted  of,  and  full  and  actual 
possession  of  all  the  other  unmortgaged  property,  the  plaintiff 
should  have  sued  to  establish  her  right  to  be  considered  one  of  the 
original  mortgagor's  representatives  and  entitled  to  a  share  of  the 
proprietary  allowance,  and  as  she  did  not  do  so,  her  right  to  the 
property  in  suit,  as  provided  in  s.  28  of  the  Limitation  Act,  has 
possibly  been  extinguished.  But  as  this  view  is  so  entirely  opposed 
to  that  entertained  by  my  honorable  colleague  Mr.  Justice  Oldfield, 
it  might  be  advisable  that  we  should  lay  the  case  before  the  Court 
at  large  for  an  expression  of  their  opinion,  whether  or  not  in  art,  144 
of  the  Limitation  Act  adverse  possession  is  confined  to  actual  and 
tangible  and  physical  possession  only  ;  and  I  would  prefer  to  re* 
serve  my  fioal  and  complete  opinion  on  the  point  until  the  hearing 
of  the  case  before  the  Full  Bench. 

Oldfield,  J. — The  property  in  suit  is  a  2^  biswas  share 
ef  Izzat  Khan,  the  father  of  the  plaintiff  and  of  the  defeflidaats  Yay 
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Khan  and  "Kamr-tm-nissa,  and  the  husband  of  Rahim-nn*nlssa. 
The  plaintiff  avers  that  11  biswa  was  mortoraored  and  in  the  posses- 
sioQ of  tbe  mortgagees  at  the  time  of  Izzat  Khan  s  death,  and  was  re-  v, 
deemed  as  lately  as  1284  fasH,  and  came  into  the  possession  of  the  YabIkhan. 
defendants,  and  that  the  other  IJ  biswa,  not  mortgaged,  came  into 
the  joint  possession  of  herself  and  defendants  on  Izzat  Khan's  death, 
bat  defendants,  in  1282  fasli,  refased  her  the  profits,  and  she  sues 
for  her  legal  share  of  the  whole  2^  biswas  and  mesne  profits.  The 
fact  that  the  1^  biswa  was  mortgaged  and  in  the  possession  of  the 
mortgagees  until  1284,  when  it  was  redeemed  and  came  into  posses- 
sion of  the  defendants,  is  not  disputed,  and  they  do  not  dispute  her 
right,  as  heir  to  her  father,  to  the  share  she  claims,  but  they  plead  that 
the  suit  is  barred  by  limitation,  that  she  cannot  recover  her  share  of 
the  mortgaged      biswa  without  paying  a  proportionate  amount  of 
the  mortgage-debt,  which  they  paid,  and  they  object  to  the  amount  of 
mesne  profits  claimed.    The  Court  of  first  instance  held  that  there 
was  nothing  to  show  that  from  the  death  of  her  father  in  1861  the 
plaintiff  had  ever  had  any  possession  over  the  unmortgaged  pro- 
perty, which  was  adversely  held  by  the  defendants.    With  respect 
to  the  mortgaged  IJ  biswa  share,  a  contention  was  raised  by  the 
plaintifiTs  counsel  that  the  Limitation  Law  would  not  apply  to 
the  mortgaged  IJ  biswa,  inasmuch  as  it  was  not  redeemed  till 
1284,  when  it  came  into  the  defendants'  possession,  and  there  would 
be  no  adverse  possession  on  their  part  till  the  time  of  redemp- 
tion, since  when  twelve  years  have  not  elapsed.    The  Subordinate 
Judge  disposed  of  this  contention  on  the  ground  that  the  plaintifFs 
cause  of  action  arose  when  the  defendants  asserted  their  right  to 
the  property  by  causing  their  names  to  be  entered  in  the  reve- 
nue records,  and  took  for  themselves  certain  malikana  dues  paid  on 
account  of  that  share,  and  began  to  pay  the  mortgage-money  there- 
on from  the  income  of  their  unmortgaged  share,  since  which  date 
more  than  twelve  years  had  elapsed;  and  the  Subordinate  Jndge 
dismissed  the  suit  on  the  ground  that  it  was  barred  by  limitation. 
On  a  remand  being  made,  the  Subordinate  Judge  held  that  the 
mortgaged  1 J  biswa  had  not  been  redeemed  out  of  the  profits  of 
the  mwnortgaged  property,  and  he  pointed  out  that  there  ^  as  an 
error  in  that  part  of  his  judgment  in  which  he  had  stated  that 
defendants  had  been  paying  oflF  the  mortgage  from  the  profits 
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of  the  tinmortgaged  share,  and  he  held  that,  in  point  of  fact,  it  had 
been  satisfiad  from  other  assets.  The  Judge,  on  the  plaintift-8 
appeal,  has  accepted  the  finding  that  the  unmortgaged  share  was  not 
redeemed  from  profits  of  the  mortgaged  share,  and  has  held  in 
consequence  that  the  snit  is  barred  by  limitation,  "  in  that  plaintiff 
has  not  had  possession  of  any  part  of  the  property  or  proceeds  of  tbe 
property,  mortgaged  or  unmortgaged,  for  more  than  twelve  years." 
The  Jadge,  however,  further  disposes  of  the  suit  on  the  merits,' 
holding  that,  if  the  suit  be  not  barred,  plaintiff  is  entitled  to  the 
share  claimed  and  Rs,  103-13-0  mesne  profits.  The  plaintiff  has 
appealed  to  this  Court. 

In  so  far  as  the  objections  taken  in  appeal  refer  to  the  unmort- 
gaged 1^  biswa,  they  must  be  held  to  fail,  as  the  finding  is  one 
of  fact,  to  which  no  valid  objection  can  be  sustained,  to  the  effect 
that  defendants  held  possession  of  that  share  since  the  death  of 
Izzat  Khan  adversely  to  the  plaintiff.  But  the  objection  taken  in 
appeal  in  respect  of  the  mortgaged  share  appears  to  me  to  be  valid. 
Admittedly  art.  144,  sch.ii,  Act  XV  of  1877,  is  the  law  of  Kmitation 
applicable,  and  the  time  from  which  the  period  of  limitation  begins 
to  run  is  *Svhon  the  possession  of  the  defendant  beconies  adverse 
to  the  plaintiff."  We  have  to  look,  not  to  the  fact  of  plaintiff's  pos- 
session as  the  Judge  seems  to  think,  but  only  to  whether  the  pos- 
session of  defendants  became  adverse  to  the  plaintiff  twelve  years 
before  the  snit  was  instituted.  The  question  depends  on  the  mean- 
ing of  the  terms  "possession"  and  "adverse  possession"  as  used  in 
the  article.  Lord  St.  Leonards,  in  his  Handy-book  on  Property 
Law,  7th  ed.,  p.  214,  says : — "  The  term  discontinuance  of  possession 
means  abandonment  of  possession  by  one  person,  followed  by  the  ae* 
iual  possession  of  another  person,  otherwise  there  would  be  no  person 
in  whose  favour  time  would  run."  It  would  thus  seem  that  there 
must  be  actual  possession  on  the  part  of  the  person  setting  up  an 
adverse  title  by  possession.  Turning  to  the  Roman  Law  to  ascertain 
what  was  understood  by  possession,  we  find  in  Sandars'  Insti- 
tutes of  Justinian,  page  51  (Introduction,  s.  67) :  "To  the  notion 
of  dominium  was  opposed  that  of  possessio.  A  person  might  be 
owner  of  a  thing  and  yet  not  possess  it,  or  possess  it  without  being 
the  owner.  Possession  implied  actual  physical  occupation^  or  deta^ 
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twn,  to  use  the  technical  term,  of  the  thing;  bnt  it  also  implied 
wmeihing  more  in  the  sense  in  which  it  was  used  by  the  Roman  u^^^ 
Uwyere.  It  implied  not  only  a  fact,  but  an  intention ;  not  only 
the  fact  of  the  thing  being  under  the  control  of  the  possessor,  but 
tiso  the  intention  on  the  part  of  the  possessor  to  hold  it  so  as  to 
reap  exactly  the  same  benefit  from  it  as  the  real  owner  would, 
and  to  exercise  the  same  rights  over  it,  even  though  he  might  be 
well  aware  that  he  was  not  the  real  owner,  and  had  no  claim  to  be 
so.  The  possessor  had  no  rights  over  the  thing ;  but  he  was  entitled 
to  have  his  possession  protected  against  every  one  but  the  true 
owner,  and  length  of  possession  would,  under  certain  conditions 
fixed  by  law,  make  the  possessor  really  become  the  owner  of  the 
thing  possessed and  at  page  174:  ^'A  person  may  not  be  the 
owner  of  a  thing,  and  yet  may  be  in  a  position  to  exercise  all  the 
rights  of  an  owner  over  it,  ancf  may  exercise  it,  with  the  intention 
to  do  so,  as  if  he  were  the  owner.    He  is  then  in  Roman  law  called 

the  possessor   (see   In  trod.   sec.  67),  as 
Sec  al«o  Commentaries  *  ^ 

of  Gains  by  Tomkjus    opposed  to  a  dominus  Or  real  owner."* 
aod  Lemon,  p.  257.  p^^^  ^29  of  the  Institutes,  it  is 

stated  that  the  contract  of  pignus  gave  the  possession  of  the 
thing  pledge*!  to  the  creditor,  but  left  the  property  in  the  thint^ 

See  also  Story's  Equity  ^^^^^  '        hpoHieca  left  both  the 

Jnrisprodeuce,  11th  ed.,   property  and  the  possession  with  the  debtor. 

■^ol.  2,  p.  223.  t  I   .      ,  , 

A  mortgagee  would,  in  the  above  sense  of 
the  term,  be  in  possession,  while  the  mortgagor,  or  the  defendants 
in  this  ease,  would  not  have  possession,  prior  to  redemption  of  the 
roortfrage,  nor  am  I  inclined  to  consider  that  it  will  be  otherwise 
under  the  Limitation  Law. 

The  plaintiff  and  defendants  are  all  representatives  of  the 
original  mortgagor,  who  appears  under  the  terms  of  the  mortgage 
to  have  received,  as  long  as  he  lived,  certain  sums  by  way  of  an 
annuity  from  the  mortgagees,  but  the  receipt  of  this  annuity  did 
not  afiect  the  possession  of  the  mortgagees  on  the  property  mort- 
gaged ;  and  if,  since  the  mortgagor's  death,  defendants  have  ap- 
propriated the  annuity  to  the  exclusion  of  plaintiff,  or  asserted 
^ir  right  by  causing  entry  of  their  names  as  proprietors  in  the 
tevenuo  wasters,  those  acta  cannot  affect  the  fact  of  possession  of 
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1880  the  property,  or  convert  the  possession  of  the  mortgagees  into  a 
Ums-un  Nissl  Possession  of  the  defendants,  or  constitute  a  possession  of  the 
V.  property  in  the  defendants  adverse  to  the  plaintiflF,  possession  in 
Yar  Kuan,  the  legal  sense  being  in  the  mortgagees  prior  to  redemption  of 
the  mortgage.  I  may  add  that  before  redemption  plaintifiF  had 
no  present  right  to  possession  or  to  sue  for  possession.  All  she 
might  have  done  was  to  have  sued  for  a  declaration  of  her  right 
and  to  recover  the  annuity,  supposing  she  knew  of  the  acts  of  the 
defendants ;  but  because  she  did  not  do  so,  she  will  not  be  debarred 
her  remedy  by  suit  for  possession,  when  such  a  remedy  opens 
out  to  her  on  the  mortgagees  giving  up  possession,  and  so  long 
as  this  remedy  has  not  become  barred  by  the  provisions  of  art  144, 
and  it  is  only  with  the  interpretation  and  application  of  this  article 
that  we  have  to  do.  I  am  aware  that  a  majority  cf  the  Judges 
of  this  Court,  I  being  one,  held  thaf  the  purchaser  of  the  equity 
of  redemption  of  immoveable  property,  which  is  at  the  time  of 
sale  in  the  usufructuary  possession  of  the  mortgagee,  takes  actual 
possession  of  the  subject-matter  of  the  sale  within  the  meaning  of 
that  term  in  art.  10,  sch.  ii,  Act  IX  of  1871,  when  the  equity  of  re- 
demption is  completely  transferred  to  apd  vested  in  him  (1).  That 
was  a  ruling  under  the  former  Limitation  Law  in  respect  of  a  suit 
brought  to  enforce  the  plaintiflTs  right  of  pre-emption  in  respect 
of  a  sale  of  property  which  was  at  the  time  of  sale  in  the  pos- 
session of  usufructuary  mortgagees.  There  the  subject  of  sale 
was  the  equity  of  redemption  which  it  was  held  at  the  time  of  sale 
was  completely  conveyed  to  and  vested  in  the  purchaser,  who  might 
be  said  to  have  obtained  at  time  of  sale  actual  possession  on  the 
subject  of  the  sale,  that  is,  the  equity  of  redemption.  That  ruling 
was,  however,  opposed  to  a  previous  Full  Bench  ruling  of  this 
Court,  Gordhun  v.  Heera  Singh  (2 ),  and  also  to  a  decision  of  the 
Calcutta  Court  under  Act  XIV  of  1859,  and  was  dissented  from 
by  the  Chief  Justice.  The  question  whioh  was  under  decision  in 
that  case  was  not,  however,  the  same  as  the  one  now  before  us. 
We  have  here  to  determine  what  constitutes  adverse  possession  of 
immoveable  property,  not  merely  actual  possession  under  a  salft, 
where  the  subject  of  sale  was  an  equity  of  redemption  in  immove- 

(1)  In  Jageshar  Singh  r.  Jawahir  Singh,     (2)  S.  D.  A.,  N.-W.  P.,  January  to  11*T, 
1.  L.  U.,  1  AU.,  311.  1866,  p.  181. 
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aWe  property ;  and  possession  to  be  adverse  in  respect  of  immove- 
able property  or  an  interest  in  such  property  must  be  actual  posses- 
sion of  the  property  or  interest  itself,  which,  so  long  as  the  property 
is  in  the  usufractuary  possession  of  a  mortgagee,  cannot  be  said  to 
be  held  by  any  one  else  but  the  mortgagee.  I  am  therefore  dis- 
posed to  disallow  the  finding  that  the  plaintifTs  suit  in  respect  of 
the  1^  biswa  mortgaged  share  is  barred  by  limitation  ;  but  I 
acquiesce  in  Mr.  Justice  Spankie's  suggestion  that  the  question 
as  to  the  meaning  of  the  term  possession  in  art.  144,  and  whether 
the  suit  in  respect  of  the  biswa  mortgaged  share  is  barred  under 
that  section^  be  referred  for  the  opinion  of  the  Full  Bench. 

Pandit  Ajudhia  Nath  and  Lala  Barkishen  Dob^  for  the  appellant. 

The  Junior  Government  Pleader  f^Babn  Dwarka  Nath  Banarji) 
and  Babn  Oprokash  Chamlar  Makarji^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Stuart,  C.  J. — I  have  felt  little  difficulty  in  forming  an  opinion 
on  the  question  submitted  to  us  in  this  reference,  and  I  may  say 
at  once  that  in  my  judgment  the  defendants  cannot  plead  posses- 
sion adverse  to  the  plaintiff  within  the  meaning  of  art.  144,  sch« 
ii  of  the  present  Limitation  Act  XV  of  1877. 

IHie  case  presents  a  remarkable  and  somewhat  painful  illustra- 
tion of  native  family  life.  The  parties,  plaintiff  and  defendants, 
are  all  members  of  the  same  family  and  closely  oonnected  in  that 
relation,  the  plaintiff  Umr-nn-nissa  being  a  daughter  and  the  defen- 
dants the  son  and  widow  of  Ixzat  Khan,  the  deceased  hnsband  and 
father,  and  Kamr-un-nissa  another  daughter.  This  Izzat  Khan 
died  in  1861,  or  1268  fasli,  leaving  an  estate  of,  or  as  a  portion  of 
his  estate,  2^  biswas  zamindari  rights  in  the  village  of  Charra  Ra- 
fatpur,  in  the  district  of  Aligarh.  One  half  of  that  property  or 
H  biswas  had  been  mortgaged  by  him,  and  the  mortgage  was 
Mibeisting  at  the  period  of  his  death,  and  it  continued  in  the  posses- 
sion of  the  mortgagee  till  1234  fasli  or  for  about  sixteen  years  after 
Izzat  Khan's  death,  when,  as  before  stated,  it  was  redeemed. 

Now  there'can  be  no  doubt  that  up  to  this  period  the  property 
mottgaged  was  in  precisely  the  same  position,  as  respects  the  law 
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1880  of  limitation  or  otherwise,  as  if  Izzat  Khan  himself  had  lived  till 
Ume-uw-iiibba.  ^^^^  being  dead  his  heirs  (that  is,  those  who  are  entided 

to  represent  him  in  respect  of  the  mortgaged  property)  were  simi- 
Yak  Khak.  larly  situated,  neither  more  nor  less,  the  possession  or  tne  mort- 
gagee being  up  to  the  time  of  redemption  the  possession  of  all  those 
without  distinction  who  are  now  in  right  of  the  original  mortgagor, 
in  other  words,  the  parties  on  both  sides  in  the  present  suit. 
That  right  and  interest  so  represented  absorbed  for  the  time  and 
until  redemption  the  entire  estate  in  the  mortgaged  property,  so 
that  there  was  nothing  left  in  the  way  of  possession  or  otherwise 
for  the  one  party  in  the  family  to  plead  against  the  other.  In  other 
words,  Izzat  Khan's  widow  and  children  had,  at  the  period  men- 
tioned, precisely  the  same  rights  as  Izzat  Khan  himself  could  have 
asserted  had  he  lived  till  1284  fasli.  How  it  was  that  the  family 
came  to  quarrel  among  themselves,  and  to  such  an  extent  as  the 
present  suit  shows,  one  side  after  paying  up  the  mortgage-debt 
eagerly  pleading  the  law  of  limitation  against  the  other,  is  not  ex- 
plained. The  plaintiff  is  as  I  have  already  stated  a  daughter  of 
Izzat  Khan,  and  why  her  mother  and  other  members  of  her  family 
should  have  combined  to  deprive  her  of  her  natural  rights  it  is  not 
easy  to  understand.  Be  that  as  it  may,  something  must  have  oc- 
curred to  have  brought  them  into  collision  with  each  other,  and 
now  we  have  simply  to  say  whether  the  plaintiff  is  debarred  from 
asserting  and  vindicating  those  rights  of  her's  by  the  law  of  limita- 
tion pleaded*  That  she  is  so  debarred  in  respect  of  the  unmortgag- 
ed property  is  only  too  clear,  the  limitation  period  running  against 
her  from  the  time  of  her  father's  death  in  1861,  or  1268  fasli. 
But  her  position  with  respect  to  the  mortgaged  property  is  alto- 
gether different,  for  that  portion  of  the  property  remained  in  pre- 
cisely the  same  relation  to  the  whole  family  as  if  Izzat  Kha»  had 
continued  to  live  till  1284  fasli,  until  when  there  was  not,  and  could 
not  have  been  from  the  nature  of  the  case,  any  adverse  possession 
on  one  side  or  the  other,  the  mortgagee  possessing  until  his  mort- 
gage disappeared  by  discharge  of  the  mortgage-debt. 

The  Full  Bench  case  referred  to  at  the  hearing,  / ageshar  Singh 
V*  / awahir  Singh  (1),  is  not  in  all  respects  in  point.*  The  limita- 
(1)  I.  L.  R.  1  AU.,  311. 
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tion  qaestioD  there  arose  in  a  pre-emption  suit  and  related  to  the  1880 
time  nnder  ari  10,  sch.  ii  of  the  former  Limitation  Act  IX  of  1871,  umb  un 
^'whea  the  purchaser  takes  actual  possession  under  the  sale  sought  v. 
to  be  impeached."    But  I  fully  adhere  to  the  definition  I  gave  in  KhIn? 
my  judgment  in  that  case  of  the  meaning  of  the  term    actual  pos- 
seasion,"  as  being  "  personal  and  immediate  enjoyment  of  the  pro- 
fits."  Now  the  only  party  having  such  possession  in  the  present 
case  was  the  mortgagee,  and  as  ho  continued  to  represent,  until  the 
time  of  redemption,  the  interest  of  the  mortgagor,  there  was  no- 
thmg  leh  in  the  way  of  possession  for  the  one  party  to  assert  against 
the  other.    He  possessed  for  them  both  up  to  and  inclusive  of  the 
period  of  payment  of  his  mortgage-debt,  and  when  his  incumb- 
rance was  removed  the  members  of  the  family  were  left  to  their 
natural  and  equal  rights,  and  there  therefore  could  not  possibly  be 
adverse  possession  of  any  kind  among  them. 

There  must  of  course  be  an  accounting  among  the  parties  res- 
pecting the  redemption  money  and  the  mesne  profits  since  redemp- 
tion, but  subject  to  such  accounting  the  plaintiff  is  not  precluded 
by  art.  144,  sch.  ii  of  the  present  Limitation  Act  XV  of  1877,  from 
claimmg  her  share  of  the  1 J  biswa  which  had  been  mortgaged  by 
ber  father. 

PsABSON,  J. — In  my  opinion,  in  order  to  bar  the  suit  under 
art  144,  sch.  ii,  Act  XV  of  1877,  the  adverse  possession  of  the 
defendants  must  be  of  the  same  nature  as  that  sought  by  the  plaintiff. 
Now  the  possession  sought  by  the  plaintiff  in  this  suit  in  respect  of 
that  portion  of  the  property  in  suit  which  was  mortgaged  by  Izzat 
Khan  is  full  proprietary  possession,  and  the  defendants  have  only  had 
fall  proprietary  possession  of  that  portion  since  its  redemption  from 
mortgage  in  1284  fasli  or  1877  A.D.   Before  that  year  it  was  in 
the  possession  of  a  mortgagee  whose  possession  was  not  adverse  to- 
eiUier  party,  and  the  circumstance  that,  during  the  period  between 
Izzat  Khan's  death  in  1861  and  the  redemption  of  the  mortgage  in 
1877,  the  inalikana  or  proprietary  allowance  due  to  both  parties 
from  the  mortgagee  was  exclusively  appropriated  by  the  defendants 
18  not  equivalent  to  adverse  possession  of  the  mortgaged  property 
by  them  during  that  period. 


Digitized  by 


THE  INDIAN  LAW  REPORTS. 


[VOL.  IIL 


1880  Spankib,  J, — I  am  willing  to  accept  the  opinion  of  my  honor- 

ri  ^   able  collea^fues  on  the  point  referred  and  to  hold  that  art  144  of 

Umb-un-ribsa  ... 

V.         the  new  Limitation  Law  does  not  bar  the  suit.    At  the  same  time 

Yak  £ban.    ^  confess  that  the  facts  of  the  case  are  sach  that  I  still  remain 

doubtfdl.    It  is  not  a  question  between  a  person  having  the  equity 

of  redemption  suing  the  mortgagee.    The  latter  is  not  concerned 

with  the  case.    The  plaintiff  asserted  that  on  her  father's  death  she 

did  obtain  possession  of  the  unmortgaged  property  and  all  the  posses* 

eion  she  could  get  of  the  mortgaged  property  left  by  him,  and  the 

Courts  below  have  both  found  on  the  evidence  that  the  plaintiff 

never  at  any  time  obtained  possession  of  any  portion  of  her  father's 

estate,  but  that  defendants  remained  in  possession  of  all  the 

property.    They  would  not  allow  her  name  to  be  recorded  as  a 

proprietor,  and  appropriated  her  share  of  the  proprietary  allowance 

paid  by  the  mortgagee  to  the  mortgagor.    They  asserted  a  title 

hostile  to  her  share  and  had  all  the  possession  that  the  circums-^ 

tances  admitted  of.    It  is  admitted  now  that  she  loses  half  the 

property,  to  that  extent  her  suit  being  barred.    I  find  it  difficult 

to  hold  that  her  cause  of  action  did  not  arise  after  her  father's  death 

when  the  defendants  refused  to  admit  her  title. 

Oldfield,  J. — I  have  but  little  to  add  to  what  I  have  stated 
in  the  referring  order,  A  person  setting  up  adverse  possession 
within  the  meaning  of  the  Limitation  Act  must  I  apprehend  show 
that  he  has  exercised  what  is  technically  termed  detention  of  the 
property  for  himself  as  owner  to  the  exclusion  of  the  person  claim- 
ing against  him,  or  that  such  detention  if  exercised  by  another  was 
exercised  for  him^  and  the  term  detention  has  been  defined  to  be 
"  the  condition,  in  which  not  only  one's  own  dealing  with  the  thing 
is  physically  possible,  but  every  other  person's  dealing  with  it  is 
capable  of  being  excluded." — Savigny  on  Possession,  translated  by 
Sir  Erskine  Perry,  6th  ed.,  page  2.  Any  successful  assertion  of 
adverse  possession  in  the  immoveable  property  mortgaged  on  the  part 
of  the  defendants  against  plaintiff  in  the  case  before  us  appears  to  me 
inoompaiible  with  the  position  of  the  mortgagees,  so  long  as  they 
remained  in  possession  of  the  property.  I  find  it  stated  in  Brown's 
Law  Dictionary,  page  16:  ^^The  possession  of  a  mortgagee  is 
adverse  to  the  title  of  the  mortgagor/'  and  the  author  obseires 
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dnt  p^eoi8el7  becavM  it  is  such,  it  will  mature  by  length  of  dara*  ^^^^ 


tioD  aud  noo-acknowiedgmont  into  an  absolute  and  independent  u,|R.D„.,iigg^ 

lefiral  right,  and,  no  doubt,  there  is  considerable  force  in  this  ar^u-  ^' 

Muhammad 

meat ;  and  in  Cholmondely  v.  Clinton,  2  Jae.  and  Walk.,  cited  in  Tau  Eaav. 
Story's  Equity  Jurisprudence,  11th  ed.,  vol.  2,  page  229,  it  is  re- 
marked :  ''The  mortgagee,  when  he  takes  possession,  is  not  acting 
as  a  trustee  for  the  mortgagor,  but  independently  and  adversely  for 
hii  own  use  and  benefit"  If  this  be  the  position  of  the  mortgagee, 
there  could  be  no  possession  on  the  part  of  defendants  adverse  to 
die  plaintiflF  before  redemption  of  the  mortgage ;  and  it  will  make 
no  difference  in  this  case  if  wo  consider  the  mortgagees  to  be  deal- 
ing with  the  property  for  the  mortgagors  and  not  adversely  to 
them,  for  the  detention  of  the  property  exercised  by  the  mortgagees 
will  enure  for  the  benefit  of  plaintiff  quite  as  much  as  defendants, 
since  she  is  an  heir  at  law  of  the  original  mortgagor  and  might 
have  exercised  her  right  to  redeem  the  mortgage  at  any  time  so 
long  as  it  was  capable  of  redemption ;  and  the  mere  payment  of  the 
annuity  by  the  mortgagees  to  one  of  the  heirs  of  thcoriginal  mort- 
gagor after  his  death  will  not  affect  the  relation  between  plaintiff 
and  the  mortgagees. 

I  am  of  opinion  that  the  claim  in  respect  of  the  1^  biswa  mort- 
gaged share  is  not  barred  by  art.  144,  sch.  ii  of  the  Limitation  Law. 

Steaioht,  J. — 1  concur  in  the  viev  indicated  by  my  honorablo 
eoUeague  Mr.  Justice  Oldfield,  and  I  hold  that  the  possession  in  the 
preseat  oase  as  c<mtemplated  by  art.  144,  sch.  ii  of  the  Limitation 
i^ct,  began  in  1284  fasli  when  the  mortgage  was  redeemed. 


APPELLATE  CIVIL. 


Befire  Sir  Rohtri  Stuart,  Kt.,  Chief  Jiutiee,  and  Mr.  Juitice  StraigkL 
6ARSAM  TEWABI  a5D  avothib  (OsmiDAirrs)  v.  S  AKIN  A  BIBI  (PLAiiiTiFr)  * 
Jvriidictwn  of  Revmme  Cwcrt— Wajib-ul-ari— /4cl  XVIII  of  1873  (/V.-W.  p.  Rent 
Ae()t  t.  91  (a)-' Landholder  and  Tenant^  Second  appeal — Suit  of  the  nature 
eogmxable  in  Small  Cause  Courts  Act  X  of  1877  {Civil  Procedure  Code),  t.  586. 
Ainitbja  landholder  against  a  tenant  for  Rs.  130,  being  the  Taloe  of  a 
BMiety  of  the  produce  of  a  groTe  of  mangoe  trees  held  by  snch  tenant,  such 

*  Second  Appeal,  No.  152  of  1880.  from  a  decree  of  J.  W.  Power,  Esq.,  Judge 
of  Gbisipiir,  dated  the  10th  December,  1879,  reversiog  a  decree  of  C-  Rii»*tomjte, 
Ksq.,  Asaiftani  Collector  of  the  first  class,  dated  the  30th  September,  1879. 


1880 
June  15. 
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ThWARI 

V. 

Sakina  Bibi. 


amount  being  claimed  in  virtue  of  an  agreement  recorded  in  tbe  waj'th-ul-^rn^  and 
not  in  virtue  of  any  custom  or  right,  is  not  cognizable  in  tbe  Revenue  Court,  bat 
is  cognizable  in  a  Court  of  Small  Causes,  and  consequently  no  second  appeal  in  the 
suit  will  lie. 

The  plaintiff  in  tLis  suit,  who  was  zamindar  of  manza  Bishen- 
pur,  claimed  from  the  defendants  her  tenants,  under  a.  93  (a)  of 
Act  XVIII  of  1873,     Rs.  130,  value  of  mangoes  on  account  of 
1286  fasli,  after  deducting  the  right  of  the  tenants,  on  a  balance 
sheet  signed  by  the  patwari."    In  the  plaint  it  was  stated  a» 
follows :    "  A  mangoe  grove  is  situated  on  the  plain tiflTs-  zamindari 
estate  :  the  defendants  have  all  along  given  half  the  fruits  yielded 
by  the  grove  to  the  zamindar:  on  account  of  the  present  year 
(1286  faslij  Rs.  130  are  due  to  the  plaintiff,  the  zamindar  of  the 
mahdl,  being  the  value  of  35,000  mangoes  out  of  70,000  mangoes: 
notwithstanding  that  the  orop  had  been  appraised,  the  defendants 
appropriated  all  the  mangoes  including  those  to  which  the  plaintiff 
was  entitled,  and  they  have  not  paid  the  plaintiff,  zamindar,  a  single 
pice."    The  wojib-ul-arzy  or  administration-paper,  of  Bishenpur 
framed  in  1843  contained  a  declaration  by  the  zamindar  regarding  tbe 
grove  in  question  and  other  groves  to  this  effect,  vh,:    "  Four  groves 
have  been  planted  by  the  tenants  and  the  planters  thereof  are  in  pos- 
session of  the  fruit  thereof :  I  take  whatever  quantity  of  fruit  they 
give  me  of  their  own  accord."    The  wajlb-ul-arz  of  that  village 
framed  in  1863  declared  that,  the  zamindar  was  entitled  to  take  one 
moiety  of  the  produce  of  the  groves    The  Assistant  Collector 
dismissed  the  suit  on  the  ground  that  the  zamindar  of  Bishenpur  Lad 
not  at  any  time  received  any  share  of  the  produce  of  the  grove  in 
question  in  virtue  of  zamindari  right,  and  the  plaintiff's  suit  was 
therefore  not  maintainable  under  s.  93  (a)  of  Act  XVIII  of  1873. 
On  appeal  by  the  plaintiff  the  lower  appellate  Court,  having  regard 
to  the  wajib'Ul-arz  of  1863,  held  that  the  plaintiff  was  entitled  to 
moiety  of  the  produce  of  the  grove,  and  gave  her  a  decree. 

On  second  appeal  by  the  defendants  to  the  High  Court  it  was 
objected  on  the  plaintiffs  behalf  that  the  suit  was  one  of  the  nature 
cognizable  in  a  Court  of  Small  Causes,  and  consequently  a  second, 
appeal  in  the  suit  would  not  lie. 


Lala  Lalta  Prasad^  for  the  appellants. 
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Mr.  Conlan  and  the  Junior  GovernmeiU  Pleader  (Baba  Dwarka  ^^^^ 

Sath  Banarj%)y  for  the  respondent,  Sarnak 

Tkwahx 

The  Court  (Stuart,  C.  J.  and  Straight,  J.)  delivered  the  fol-  „ 

-     .  ^  '  Sakina  BiBi. 

lowiDg 

Judgment. — This  suit  was  originally  brought  in  the  Court  of 
the  Assistant  Collector  of  Ghazipur  by  the  plaintiff-respondent, 
who  is  a  zamindar,  against  defendants-appellants,  who  are  tenantS| 
to  recover  the  value  of  half  the  produce  of  a  grove  of  mangoe  trees, 
estimated  at  Rs.  130,  upon  the  basis  of  a  contract  contained  in  the 
wjiih-ulHirz  of  1863.  The  Assistant  Collector  dismissed  the  claim, 
bat  on  appeal  it  was  decreed  and  the  defendants  now  appeal  to  this 
Court  At  the  hearing  a  preliminary  objection  was  taken  by  the 
counsel  and  pleader  for  the  plaintiff-respondent  to  our  entertaining 
tiie  case  on  the  ground  that  the  suit  did  not  fall  within  the  terms 
of  clause  (a),  s.  93  of  the  Bent  Act,  but  was  in  reality  based  upon  a 
oontnict,  and  as  such,  being  cognizable  by  a  Small  Cause  Court, 
a  second  appeid  was  prohibited  by  s.  586  of  the  Civil  Procedure 
Code. 

We  are  of  opinicn  that  this  objection  is  fatal.  The  plaintiff 
claims  the  amount  in  suit  by  virtue  of  an  agreement  to  which  the 
defendants  were  parties  as  recorded  in  the  wajih-ul-arz.  She  does 
Bot  sue  for  dues  payable  to  her  in  respect  of  any  custom  or  right, 
as  contemplated  by  ol.  {a)y  s.  93  of  the  Rent  Act,  and  she  therefore 
ought  to  have  taken  her  case  to  the  Small  Cause  Court,  if  there  be 
one  in  the  district,  whose  decision  would  have  been  final.  The 
incident  therefore  arises  that  the  plaintiff,  in  order  to  prevent  our 
hearing  this  appeal,  seeks  to  take  advantage  of  her  own  error  in 
bringing  her  suit  in  the  Revenue  Court  For  if  her  contention  be 
right,  the  Judge  might,  assuming  there  is  a  Small  Cause  Court  in 
ier  district,  have  dismissed  her  appeal  on  the  ground  that  her  claim 
had  been  laid  in  a  Court  that  had  no  jurisdiction  to  entertain  it, 
and  8.  206  of  the  Rent  Act  would  have  been  unavailable.  It  is 
true  that  the  objection  now  urged  was  not  taken  by  the  defendants 
when  respondents  before  the  Judge,  and  the  appeal  appears  to 
ha?e  been  disposed  of  as  an  ordinary  revenue  case  under  s.  189  of 
the  Bent  Act ;  but  we  do  not  think  we  can  avoid  now  taking  notice 
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of  it  going  as  it  does  directly  to  our  jarisdiction  to  tear  this  appeal. 
In  our  opinion,  the  plaintiflTs  suit  being  of  a  nature  cognizable  bj  a 
Small  Cause  Court,  a  second  appeal  is  precluded  by  s,  586  of  the 
Civil  Procedure  Code.  The  preliminary  objection  must  thereforer 
prevail  and  the  appeal  will  accordingly  bo  dismissed  with  costs. 

Appeal  dismiiied. 


1880  Before  Mr.  Justice  Pearson  and  Mr.  Justice  Oldjield. 

une  18. 

^  DfiBI  PRASAD  AND  OTHBSS  (DfirBNDAHTi)  V.  JAFAU  AH  (BlMtimw),* 

Determmation  of  Title  by  Revenue  Court— Re$  judiecUa—Bsloppel'^Aet  IX  of  Wt 
(^Litmtation  Act),  s.  29  and  schAi,  arts.  14,  !&,  I18>  145—Limitation^SuU 
for  possession  of  immoveable  property^Suit  for  a  declaration  of  proprie- 
tary right. 

In  1864  the  defendants  senred  a  notice  apon  the  plaintiff  demandinf^ 
reitt  for  land  in  his  possession  for  which  the  plaintiff  had  not  paid  thenr 
rent  preriouslj.  The  plaintiff  thereupon  instituted  a  suit  in  the  Bevenae 
Court  contesting  his  liability  to  pay  rent  for  such  land  on  the  gtoond  that  he 
Was  the  proprietor  thereof.  A  decree  was  made  in  that  suit  on  the  l^h  Aufosf^ 
1865,  directing  the  plaintiff  to  execute  a  kabuUycU  to  pay  the  defendants  rent  for 
BDch  land  at  a  certain  rate.  The  plaintiff  did  not  appeal  from-  that  decree,  bot 
from  its  date  until  Augtfist,  187t.  paid  the  defendants  rent  for  such  land.  Oir 
the  8th  August,  1877,  the  plaintiff  instituted  the  present  suit  against  the  defendsnts 
in  the  CiTil  Court  in  which  be  claimed  a  declaration  of  his  proprietary  right  tO' 
such  land,  and  to  be  maintained  in  possession  thereof  as  proprietor,  free  from  the 
liability  to  pay  rent,  and  to  baTo  the  deoree  of  the  ReTenne  Court  dated  the  16th 
August,  1865,  declarred  null  and  inoperative,  ffeld  that,  the  plaintiff's  suit  in  the 
Bevenue  Couf t  not  being  one  which  that  Court  was  competent  to  entertain,  the* 
decision  in  that  suit  coald  not  be  held  final  on  the  question  of  tide  raised  in  the 
present  s«it;  that  there  waa  nothing  in  the  conduct  of  the  plaintiff  which  estop- 
ped him  from  instituting  the  present  salt ;  that  the  limitation  applicable  to  the 
present  snit  was  not  that  provided  by  aril  IS  of  sohrii  of  Act  IX  of  1S7I,  but  that 
provided  by  art.  14&  of  that  schedule,  a  suit  by  a  person  in  the  possession  of  land  for 
a  declaration  of  proprietary  right  being  substantially  a  suit  for  possession  of 
immoToable  propeityraad  the  present  suit  was  therefore  within  time;  and  that  artf. 
14  and  1&  of  that  schedule  were  not  applicable,  there  being  no  decree  or  order  which> 
the  plaintiff  was  bound  to  baye  set  aside  within  one  year. 

The  plaintiff  in  this  snit^  who  was  m  the  possession  of  twelve^ 
Bighas  twelve  biswafr  of  land  sitaate  ia  a  village  called  Sudiapur, 

•  Second  Appeal,  No.  132*  of  1886,  from  a  decree  of  E£ai  Makhan  Lai,  Sub- 
ordinate Judge  of  Allahabad,  dated  the  8th  December,  1879,  affirming  a  decree  of 
Baba  Mritonjoy  Mukarji^  Munuf  of  Allahabad^  dated  the  SOth  March,  187& 
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claimed  "  a  declaration  that  he  was  the  proprietor  of  such  land,  ^^^^ 
to  be  maintained  in  proprietary  possession  thereof,  to  be  protected  ^ebi  P&^sad 
from  payment  of  rent  to  the  defendauts  in  respect  thereof,  and  to 
have  a  decree,  dated  the  16th  August,  1865,  declared  null  and 
void."  The  defendants  were  the  proprietors  of  Sudiapur.  The 
land  in  suit  had  formerly  belonged  to  one  Umrao  Mir  Khan  and 
one  Saiyad  Mir  Khan,  and  had  been  confiscated  by  the  Govern- 
ment in  or  about  the  year  1858,  and  subsequently  conferred  by  the 
Government  on  the  plaintiflf  in  exchange  for  other  land  held  by  him. 
In  1864  the  plaintiff  was  served  with  a  notice  in  writing  in  which 
the  persons  represented  by  the  defendants  claimed  rent  for  the  land 
in  suit  at  the  rate  of  Rs.  58-12-0  per  annum.  On  the  8th  April, 
1864,  the  phiintiff  instituted  what  purported  to  bo  a  suit  under  s. 
14  of  Act  X  of  1859  contesting  h^s  liability  to  pay  such  rent, 
alleging  that  he  was  the  proprietor  of  the  land.  On  the  16th 
Aagast,  1865,  the  District  Judge,  on  appeal  by  the  defendants 
from  the  decision  of  the  Deputy  Collector  in  such  suit,  made  the 
decree  which  the  plaintiff  sought  in  the  present  suit  to  have  declared 
null  and  void.  That  decree  directed  the  plaintiff  to  execute  and 
deliver  to  the  defendants  a  kabaliyat  agreeing  to  pay  reut  for  the 
Und  in  suit  at  the  rate  of  Rs.  35-4- 0  per  annum.  From  the  date  of 
that  decree  the  plaintiff  paid  the  defendants  rent  for  the  land  in 
wit  at  that  rate.  The  present  suit  was  instituted  by  the  plaintiff 
on  the  8th  August,  1877. 

The  defendants  stated  in  defence  of  the  suit  as  follows  :— "  The 
land  in  suit  is  part  of  a  garden  measuring  forty-two  bighas  of 
which  Umrao  Mir  Khan  and  Saiyad  Mir  Khan  were  the  original 
owners:  their  rights  were  confiscated  by  Government  on  account  of 
their  rebellion  :  the  Government  gave  the  garden  and  land  confis- 
cated by  way  of  compensation  for  a  garden  of  which  the  plaintiff 
was  in  possession  as  a  tenant  and  which  the  Government  appro- 
priated: the  plaintiff  cut  down  the  trees  of  the  garden  and  caused 
it  to  be  brought  under  cultivation :  he  having  converted  the  garden 
land  to  agricultural  land,  the  zamindars  served  him  with  a  notice 
of  assessment  of  rent  under  Act  X  of  1859  :  the  plaintiff  sued  tho 
^^nnndars  in  the  Revenue  Court  to  impeach  the  propriety  and 
legality  of  the  notice  and  got  a  decree  on  the  24th  December^  1864 : 
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1880       on  appeal  to  the  Judge  a  decree  was  passed  in  favor  of  the  zamin* 
Dbbi  Prasad         charging  the  land  with  rent  at  Rs.  3  per  bigha :  the  plain- 
ts,        tiff  did  not  appeal  specially  from  the  decree  of  the  Judge :  since 
JaiabAu.    jggj^  ^j^^  plaintiff  has  regularly  paid  the  rent  decreed  against  him  J 
the  land  having  been  charged  with  rent  by  a  competent  Court,  no 
fresh  suit  will  lie  to  contest  the  plaintiff's  liability  to  pay  rent :  the 
pkintiff  is  not  now  competent  to  claim  to  be  declared  the  proprietor 
of  the  land :  the  decree  of  the  Judge  is  not  null  and  void/' 

The  Court  of  first  instance  gave  the  plaintiff  a  decree  declaring 
that  the  plaintiff  was  the  proprietor  of  the  land  in  suit,  its  decision 
being  as  follows: — "The  suit  filed  by  the  plaintiff  in  the  Court  of 
the  Deputy  Collector  of  Allahabad  was  not  really  a  suit  under  s.  14 
of  Act  X  of  1859.    It  is  not  denied  by  the  defendants  that  the 
plaintiff  never  before  the  notice  was  served  on  him  paid  rent  for  the 
land  in  dispute.    The  notice  which  was  served  upon  the  plaintiff 
was  not  a  notice  under  s.  13  of  that  Act.    The  suit  had  really  for 
its  object  to  establish  the  plaintiff's  non-liability  to  pay  rent  for  the 
land  on  the  ground  that  he  and  not  the  zamindars  was  its  proprie- 
tor.   Such  being  the  case,  the  Revenue  Court  had  no  jurisdiction 
to  hear  it  according  to  the  provisions  of  any  law  in  force  in  1864 
or  1865.    The  Judge  in  trying  an  appeal  from  a  decision  of  an 
Act  X  Court  could  not  exercise  a  higher  jurisdiction  than  the 
latter  Court.    In  my  humble  opinion,  the  decision  of  the  Judge  of 
Allahabad,  dated  the  I6th  August.  1865,  was  ultra  vires.    I  record 
this  opinion  with  due  deference  to  the  learned  J udge  who  passed  it. 
Even  assuming  that  the  Judge  had  jurisdiction  to  pass  that  decision 
in  an  Act  X  suit,  it  would  not  be  binding  on  a  Civil  Court  trying 
a  question  of  proprietary  title  to  land  between  conflicting  claimants. 
It  has  been  held  by  the  Privy  Council  in  Rhugowlee  Singh  V. 
Hossein  Bux  Khan  (1)  that  an  Act  X  Court  is  not  competent 
to  adjudicate  on  a  question  of  title.    The  plaintiff,  it  is  ad- 
mitted, has  paid  rent  since  the  date  of  the  decree,  but  that 
circumstance  does  not  seem  to  me  to  have  the  legal  effect  of  estop- 
ping the  plaintiff  from  bringing  this  suit.    It  is  indirectly  admitted 
by  the  defendants  in  their  written  statement  that  Umrao  Mir  Khan 
and  Baiyad  Mir  Khan  were  proprietors  of  the  garden  as  well  as  rf 

(1)  7  B.  L.  R.,  673. 
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the  land  co?ered  by  it  which  was  confiscated  by  Government.  It 
was  decided  by  the  Judge  of  Allahabad  on  the  20th  March,  1866, 
in  another  Act  X  suit  to  which  the  zamindars  of  mauza  Sudiapur 
were  parties,  that  Umrao  Mir  Khan  and  Saiyad  Mir  Khan  were 
proprietors  of  the  forty-two  bighas  of  land  of  which  the  property 
in  dispa(e  is  a  part,  and  that  the  persons  to  whom  Government 
granted  it  became  its  proprietors.  This  decision  of  the  Judge  is 
not  conclusive  evidence  on  the  question  of  proprietary  title  in  a 
civil  suit,  but  it  affords  some  evidence  which  the  defendants  were 
bound  to  rebut,  but  they  failed  to  do  so.  The  plaintiff  therefore  is 
the  proprietor  of  the  land  in  dispute,  and  as  he  has  instituted  this 
suit  before  he  had  paid  rent  to  the  defendants  for  twelve  yeai's,  his 
proprietary  title  has  not  yet  been  extinguished.  The  pliaintitf 
is  only  entitled  to  a  decree  declaring  him  to  be  the  proprietor  of 
the  laud  in  dispute."  On  appeal  by  the  defendants  the  lower 
appellate  Court  affirmed  the  decree  of  the  Court  of  first  instance. 

On  second  appeal  by  the  defendants  to  the  High  Court,  it  was 
0Dntended  on  their  behalf,  inter  alia^  that  the  plaintiff,  having 
accepted  the  position  of  tenant,  could  not  dispute  the  title  of  the 
defendants  as  landholders ;  that  the  payment  of  rent  by  the  plaintiff 
amounted  to  a  waiver  of  his  right  as  owner  to  the  land ;  that  the 
plaintiff  could  not  question  the  validity  of  the  decree  of  the  1 6th 
August,  1865,  having  originated  the  proceedings  in  which  that 
decree  was  made,  and  that  decree  was  conclusive  as  between  the 
parties  to  the  present  suit ;  and  that  the  suit  was  barred  by  limita- 
tion. 

The  /tmor  Government  Pleader  (Babu  DvoarhaNath  Banarjt) 
and  Pandit  Ajudhia  Nathy  for  the  appellants. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad) ,  Munshi 
Bam  Prosody  and  Babu  Oprokash  Chandar  Mukarji,  for  the  respon- 
dent. 

Thejudgmentof  theHigh  Court  (Pearson,  J.,  and  Oldfibld^ 
i^)  was  deUvered  by 

Oldfield,  J. — The  suit  is  in  respect  of  a  garden,  twelve  bighas 
twelve  biswas^  part  of  land  which  ouce  belonged  to  Umrao  Mir 
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Khan  and  Paiyad  Mir  Khan,  and  which  was  confiscated  by  Govern- 
ment about  1858  for  rebeUion.  The  land  in  suit  waa  subsequendy 
transferred  to  plaintiff  by  Government  in  exchange  for  other  land. 
It  appears  that  in  1864  defendants,  or  rather  those  whom  the 
defendants  before  us  represent,  served  a  notice  on  plaintiff  demand- 
ing rent  on  the  land:  plaintiff  filed  a  suit  in  the  Revenue  Court  to 
contest  the  demand:  this  suit  was  decreed  by  the  Deputy  Collector, 
but  on  appeal  by  the  defendants  in  that  suit  the  Judge  ordered  the 
plaintiff  to  execute  a  kabidiyat  to  pay  rent,  and  the  rent  has  been 
paid  since  that  time,  16th  August,  1865.  The  plaintiff  instituted 
this  suit  on  the  8th  August,  1877,  for  a  declaration  of  his  right 
as  proprietor,  free  from  liability  to  pay  rent  to  tho  defendants,  and 
to  have  the  proceedings  taken  in  1864  and  1865  declared  null  and 
inoperative.  The  Courts  below  have  decreed  the  claim.  Defendants 
appeal  on  several  grounds  : — (i)  that  tho  decree  of  the  Judge  in  1865 
is  final ;  (ii)  that  the  plaintiff  is  estopped  from  setting  up  a  proprie- 
tary title;  (iii)  that  the  suit  is  barred  by  limitation;  (iv)  that 
plaintiff  is  in  fact  a  tenant  and  liable  to  pay  rent;  (v)  that  he  can- 
not succeed  against  defendants  who  are  purchasers  from  those  in 
whose  favor  tho  decree  in  1865  was  made. 

The  first  plea  fails.  Although  the  plaintiff  in  1864  brought  a 
suit  in  the  Revenue  Court  ostensibly  under  s.  14,  Act  X  of  1859, 
he  did  not  in  fact  come  in  acknowledging  his  tenancy  and  disputing 
liability  to  pay  rent  on  any  ground  on  which  a  suit  could  be  main- 
tained in  the  Revenue  Court,  but  on  the  ground  that  he  was  a  pro- 
prietor, and  asking  for  his  right  to  be  established.  Such  a  suit  was 
not  one  which  the  Revenue  Court  was  competent  to  entertain,  and 
the  decision  in  that  suit  cannot  be  held  final  on  the  question  of  the 
title  now  in  litigation.  Nor  is  the  plea  of  estoppel  valid.  The 
plaintiff  only  submitted  to  what  he  considered  to  be  a  valid  order  of 
the  Court,  and  there  has  been  no  renunciation  of  his  right  in  favor 
of  defendants,  and  notiiiug  in  his  conduct  towards  defendants,  or  those 
whom  defendants  rej>rosent,  which  can  estop  him  in  this  suit  if 
brought  within  the  term  of  limitation.  All  he  did  was  to  refraia 
from  taking  earlier  steps  to  obtain  his  rights  and  this  was  done 
through  ignorance  of  his  rights.  We  are  asked  to  apply  the  law  of 
imitation  in  art*  118,  Act  IX  of  1871,  the  Act  applicable  to  this 


VOL.  HI.]  ALLAHABAD  SERIES.  45 

soil;  bat  we  think  the  suit  should  be  governed  by  art.  145.  By  '^^^ 
s.  29,  **at  the  determination  of  the  period  hereby  limited  to  any  d,^,  pn^g^,) 
person  for  instituting  a  suit  for  possession  of  any  land,  his  right  to 
such  land  shall  be  extinguished."  The  right  may  be  enforced  so 
long  as  the  remedy  by  suit  for  possession  is  not  barred,  and  the  law 
of  limitation  for  a  suit  for  possession  of  immoveable  property  should 
govern  the  suit  for  the  declaration  or  enforcement  of  the  proprie- 
tary right,  the  latter  being  substantially  a  suit  for  possession  in  the 
fullest  sense,  u  holding  and  dealing  with  the  property  as  owner. 
In  this  view  the  suit  is  not  barred.  Nor  are  we  of  opinion  that 
arts.  14  and  1 5  apply,  there  being  no  decree  or  order  which  it  was 
incumbent  on  plaintiff  to  have  set  aside  within  one  year.  The 
defendants  as  purchasers  are  in  no  better  position  to  defend  this 
wit  than  those  from  whom  they  purchase.!  ;  the  objection  on  this 
point  therefore  fails;  and  we  are  shown  no  grounds  for  interference 
in  second  appeal  with  the  finding  of  the  Courts  on  the  question  of 
title.   The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed^ 


Be/ore  Mr,  Justice  Pearson  and  Mr.  Justice  Oldfield,  jgg^ 
QAUBl  SAHAI  and  anotbbr  (plaihtiffs^  t>.  RUKKO  (Defendant).*  Jwtg  20. 


Hindu  Law — Mitahshara — Inheritance-^ FejnaUs. 

Accordiog  to  MitakBhara  Law  Done  but  females  expreesly  Darned  can  inherit, 
and  the  widow  of  the  paternal  uncle  of  a  decked  Hindu,  not  being  so  named,  is 
therefore  not  entitled  to  succeed  to  his  estate. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Court  remanding  the  case. 

Munshi  Hanuman  Prasad,  Pandit  Bisharnbhar  Nath,  and  Mir 
Zakur  Busairif  for  the  appellants. 

Pandit  Ajudhia  Hath  and  Babu  Jogindro  Nalh  Chaudhriy  for 
the  respondent. 

The  order  of  remand  of  the  High  Court  (Pearson,  J.,  and 
Oldheld,  J.,)  was  made  by 

•  First  Appeal,  No.  83  of  1879,  from  a  decree  of  Maulvi  Sami-aUlah  Khan, 
vbordinate  Judge  of  Moradabad,  dated  the  24th  June,  1879. 
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Gaubi  Sahai 


BUKJLO. 


1880 


Oldfield,  J. — This  is  a  suifc  in  respect  of  the  right  of  inheri- 
tance to  the  property  left  by  one  Gulzari  Mai.  He  died  it  is  alleged 
six  years  before  the  suit  was  instituted,  leaving  him  surviving  a 


widow,  Gaura,  and  mother,  Parbati,  both  since  deceased.  The  plain- 
tiff Bhagwan  Das  is  one  of  two  sons  of  the  sister  of  Gulzari  Mai's 
father,  and  both  sons  are  represented  in  this  suit  by  Bhagwan  Das 
and  Gauri  Suhai  plaintiff.  The  respondent  in  this  appeal  is  Bukko, 
defendant,  who  lays  claim  to  the  property,  and  asserts  that  the 
bouse  in  suit  was  bought  by  her  husband  Ajudhia  Prasad  on  the 
14th  June,  1849;  that  the  shop  was  mortgaged  to  her ;  and  that  the 
cash  claimed  was  a  sum  belonging  to  her  husband ;  and  she  disputed 
plaintiffs*  right,  contending  that  she  has  a  better  right  of  inheritance, 
she  being  the  widow  of  Gulzari  Mafs  paternal  uncle.  Other  per- 
sons were  also  joined  as  defendants,  namely,  Sundar  Lai,  a  minor 
represented  by  his  guardian ;  he  set  up  a  title  by  adoption  from 
Gulzari  Mai;  and  Munna  Lai  and  Chandra  Sein;  the  former  alleged 
that  he  was  a  brother  of  Gulzari  Mai's  father,  and  the  latter  called 
himself  a  nephew  of  the  same. 

The  Subordinate  Judge  has  found  that  the  plaintiffs  Bhagwan 
Das  and  his  brother  are  the  sister's  sons  of  the  father  of  Gulzari  Mai, 
namely,  Shib  Sahai,  and  as  such  are  among  the  heirs  of  Gulzari  Mai, 
ranking  as  bandhus ;  he  disallowed  the  relationship  of  the  other 
defendants  except  Rukko,  holding  they  do  not  prove  their  allega- 
tions so  as  to  show  they  are  among  the  heirs,  but  as  between  plain- 
tiffs and  Bukko,  he  holds  that  the  latter  is  the  nearest  heir,  and 
entitled  to  succeed  in  preference,  and  he  bases  this  finding  on  a 
decision  of  the  Bombay  High  Court  in  Lallubhai  Bapubhai  v.  Manr 
kuvarbai  (1)  and  a  decision  of  this  Court  in  Bhu^anee  DaUe  r. 
(jiopalji  (2). 

The  plaintiffs  have  appealed  and  we  have  only  to  do  with  thd 
claim  as  between  them  and  Bukko.  In  the  absence  of  nearer  heirs 
the  plaintiffs  being  or  representing  the  father's  sister's  sons  of  Gul- 
zari Mai  will  succeed  as  bandhus ;  and  the  main  question  raised  in 
this  appeal  is  whether  Rukko,  being  the  widow  of  Ajudhia  Prasad, 
Gulzari  Mai's  paternal  uncle,  is  to  be  regarded  as  amongst  the 

(1)  I.  L.  B.,  2  Bom.  388.  (2)  S.  D.  A.,  N.-W.  P.,  1862,  vol.  i,80eL 
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heirs  and  a  nearer  heir  then  the  plaintiffs  Bhagwan  Das  and  his 
brother.  An  analogood  question  Was  decided  in  the  judojment  of  qj^^^j  Sahai 
theBombav  Hij^h  Court  (1)  on  which  tho  Subordinate  JudffereUes. 
He  phintiffn  in  that  case  were  on  the  extreme  verore  of  eapinda 
relatioDship  from  the  testator,  and  the  question  was  whether  the 
defendant,  who  was  the  widow  of  the  first  cousin  of  the  testator  on 
the  paternal  side,  and  therefore  a  much  nearer  gotraja^sapinda  of 
tile  testator  than  plaintiffs,  was  entitled  as  such  widow  of  a  paternal 
first  cousin  to  be  regarded  as  a  goiraja-sapinda  of  the  testator,  and 
if  she  be  so  did  she  stand  next  in  rank  to  her  husband  Ganga  Das. 
It  was  held  that  the  widow  was  a  gotraja-sapinda  of  her  husband's 
first  oousin,  and  took  rank  next  after  her  husband  among  the  heirs. 
The  decision  was  based  on  the  interpretation  of  the  texts  in  the 
Mitakshara  in  respect  of  the  succession  of  gotraja^sapindas  being 
hdd  to  include  females,  and  the  admittedly  received  opinion  of  the 
Bengal  and  Madras  schools^  that  female  succession  is  confined  to 
those  females  expressly  named  among  the  heirs,  was  not  allowed 
to  be  the  law  of  the  Bombay  Presidency.  The  loarned  Judges 
based  their  deobion  on  the  Mitakshara  and  Vyavahara  Mayukha 
with  advertence  also  to  the  customary  law  in  the  Bombay  Presi- 
dency. It  will  be  seen  that  precisely  the  same  principles  are  in 
question  in  the  case  before  us. 

We  think  it,  however,  unnecessary  to  discuss  the  question  so 
My  argaed  in  the  judgment  of  the  Bombay  Oourt  whether  the 
wife  of  9  gotrajorMpinda  is  to  be  held  under  Mitakshara  to  be  a 
gotrtga^sapinday  as  we  are  of  opinion  that,  looking  to  the  received 
interpretation  of  the  law  and  the  customary  law  prevalent  in  this 
part  of  India,  none  but  females  expressly  named  as  heirs  can  inherit. 
The  Mitakshara  is  the  law  which  governs  this  part  of  the  country, 
but  the  commentary  on  it  of  Mitra  Misra  in  Vira  Mitrodaya 
is  also  of  great  weight  and  authority.  Admittedly  that  author  has 
interpreted  the  law  to  the  effect  that  the  admission  of  the  widow 
and  certain  others  depends  on  express  texts  while  females  gnnerally 
are  excluded  from  inheriting.  At  page  527.  West  and  Biihler,  2nd 
ed.,  (translation  of  Vira  Mitrodaya)  is  this  passage :  "  But  a  daugh- 
ter-in-law and  the  other  ^female  relations)  receive  merely  food  and 
(1)  I.  L.  iU,  2  Bom.  388. 
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^^^^  raiment,  because  their  nearness  (to  her  mother-in-law)  as  a  Sapinda 
Gaori  Sahai  tas  no  force,  it  being  opposed  by  special  texts.  For  the  Veda 

(declares)  :  Therefore  wom^en  have  no  ri^jht  to  use  sacred  texts 
or  to  a  share,  and  Manu  «:ives,  in  confirinifcy  with  that  (  passage),  the 
following  t^xt:—  '  Women  have  no  right  to  use  the  sacred  texts  and 
no  right  to  a  share,  they  are  (foul  like)  falsehood.  That  is  a  settled 
rule'.  Besides  the  established  doctrine  of  the  Southern  lawyers  such 
as  the  author  of  the  Smriti  (!)handrika,  and  of  all  the  Eastern  lawyers, 
of  Jimutavahana  and  the  rest,  is,  that  those  women  only  have  a  right 
toinheritwhose  claim  has  been  particularly  mentioned  inspecial  teicts, 
such  as  : — 'The  wife,  and  the  daughters  likewise,  &c.,'  but  that  (all| 
others  are  prohibited  from  receiving  shares  by  the  (above  quoted) 
texts  of  the  Veda  and  of  Manu/'  There  is  a  note  by  West  and  Biihler 
objecting  to  the  above  passage  on  the  ground  that  the  author  of  Vira 
Mitrodaya  has  possibly  misquoted  the  text  of  Manu,  in  which  it  is  al- 
leged the  word  adayah",  "  have  no  right  to  a  share",  is  not  to  be 
found.  There  is  also  a  passage  in  Vira  Mitrodaya  cited  in  the  judg- 
ment of  the  Bombay  Court  (1)  and  to  be  found  in  West  and  Biihler, 
2nd  ed.,  p.  177,  in  which  the  author  relies  on  a  passage  of  Baudha* 
yana  interpreting  the  Vedic  text  for  the  exclusion  of  females,— 
*^  A  woman  is  not  entitled  to  inherit ;  for  thus  says  the  Veda, 
females  and  persons  deficient  in  an  organ  of  sense  (or  a  member) 
are  deemed  incompetent  to  inherit." 

it  is  contended  that  the  proper  translation  of  the  Vedic  text 
should  be,  Women  are  considered  disqualified  to  drink  the  soma 
juice,  and  receive  no  portion  (of  it  at  the  sacrifice),"  a  translatioa 
given  in  West  and  B'uhler,  2nded.,  p.  178.  Referring,  however,  to 
the  learned  Judge's  judgment  and  the  note  in  West  and  Biihler,  2ud 
ed.,  p.  176,  Mitra  Misra  appears  to  have  considered  this  alterna- 
tive interpretation  and  to  have  rejected  it,  asserting  that  supposing 
that  the  word  "  indritjo^^  in  the  original  means  soma  juice,  yet  the 
word  addydddtoa'^  in  itself  is  sufficient  to  imply  a  prohibition  to 
inheritance  of  women.  Whatever  force  the  objections  taken  to  the 
interpretation  placed  on  the  Vedic  text  by  the  author  of  Vira  Mitro- 
daya may  have,  we  consider  that  we  are  bound  to  accept  as  law  the 
law  of  inheritance  founded  on  that  interpretation.  The  rule  laid 
(1)  I.  L.B.,  2  Bom.  388. 
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down  by  the  Judicial  Committee  of  the  Privy  Council  in  Thakoorain  '^^^^ 
Sahiba  v.  Mohun  Loll  (1 )  isone  which  should  guide  us  here.  Their  Q^^ai  Sahai 
Lordships  observed  with  reference  to  a  particular  construction 
advanced  by  counsel :  "  Were  the  arguments  in  favour  of  the  oonstruc- 
tioQ  which  Mr.  Piffard  would  put  upon  the  Mitakshara  far  stronger 
than  they  really  are,  their  Lordships  would  nevertheless  have  an  in- 
superable objection,  by  a  decision  founded  on  a  new  construction  of 
thewordsof  that  Treatise,  to  run  counter  to  that  which  appears  to  them 
to  be  the  current  of  modern  authority.  To  alter  the  law  of  succes- 
sion as  established  by  a  uniform  course  of  decisions,  or  even  by  the 
dsctoof  received  Treatises,  by  some  novel  interpretations  of  vague 
and  often  conflicting  texts  of  the  Hindu  Commentators,  would  be 
most  dangerous,  inasmuch  as  it  would  unsettle  existing  titles/' 
We  have  not  only  the  view  of  the  author  of  Vira  Mitrodaya,  but  of 
Smrid  Ohandrika,  ch.  IV,  pi.  4 : — "Accordingly  Bhaudhayana  com- 
mencing with  ^  A  woman  is  entitled'  proceeds  'not  to  the  heritage, 
for  it  is  stated  in  Cruti  that  females  and  persons  deficient  in  an 
organ  of  sense  or  member  are  deemed  incompetent  to  inherit' and 
in  diap.  XI,  s.  1,  pi.  56,  the  above  prohibition  is  said  to  refer  to 
females  other  than  patni  and  the  like,  whose  competency  to  inherit 
has  been  expressly  provided  for.'' 

We  thus  find  that  the  disputed  interpretation  of  the  Vedic  text 
has  received  the  authority^of  the  authors  of  Vira  Mitrodaya,  Smriti 
Ohaodrika,  and  others,  and  the  principle  of  the  general  exclusion  of 
females  ^m  inheritance  has  been  affirmed  by  writers  on  Hindu 
Law— Cole.  Dig.,  bk.  v.,  ch.  VlIL,  pi.  413,  and  pL  434,  note; 
2  8tr.  H.  L  167 ;  2  Macn.  H.  L.  pp.  8^,  229  ;  I  Macn.  Princ.  and 
Prea  H.  L.  p.  26  ;  Mayne's  H.  L  449 — and  is  admittedly  accept- 
ed in  Bengal  and  Madras  ;  and  we  believe  there  can  be  no  doubt 
that  the  customary  law  of  this  part  of  India  excludes  females  not 
expressly  named  as  heirs  from  inheritance  and  the  course  of  deci- 
sions of  oar  Courts  has  been  generally  in  accordance  with  that  rule. 
However,  but  few  oases  have  been  reported. 

There  is  the  case  referred  to  by  the  Subordinate  Judge  -^Bliuganee 
Dmee  v.  Gopalji  (2) — and  noticed  in  the  Bombay  Court's  decision. 
The  decision  in  that  case  proceeded  entirely  on  the  vyvastha  of  the 
(1)  11  Moore's  Ind.  App.,  886.      (2)  S.  D.  A.,  N.-W.  P.  1862,  vol.  i,  306. 
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law  officer^  and  the  ease  is  meagrely  reported  and  the  predse  groands 
of  the  decision  do  not  appear. 

In  another  case  decided  by  this  Court  not  reported  to  which  our 
notice  has  been  drawn^  one  of  two  widows  of  the  same  husband  was 
allowed  to  succeed  to  the  stMhan  of  the  other  widow,  on  the 
ground  that  she  was  a  sapinda  of  her  husband^s ;  that  case,  howeyer, 
is  not  altogether  in  point. 

On  the  other  hand  we  find  two  decisions  of  the  Sndder  Dewany 
Adawlat,  North-Western  Provinces,  to  the  effect  that  the  Hindu 
Law  does  not  recognise  the  widow  of  a  brother  of  a  deceased  person 
to  be  one  of  his  heirs, — Soodeaoy.  Buheyshur  Singh  (1)  and  Deo 
Koamour  v.  Gumbheer  Koonwur  (2) — and  in  another  csM^Dma- 
naih  T.  Sohnee  (3) — it  was  held  that  a  niece  in  her  own  right  or 
even  in  right  of  her  son  is  not  among  the  heirs  of  the  last  male 
owner  of  the  property  under  Hindu  Law.  This  decision  appears  to 
have  proceeded  on  the  ground  that  a  female  not  expressly  named 
among  the  heirs  could  not  be  classed  among  the  sapindas  or 
tamanodakas.  The  above  decisions  were  in  cases  governed  by  the 
Mitakshara. 

The  above  are  the  only  decisions  by  the  Sudder  Dewany  Adaw- 
lat  or  High  Court  of  these  Provinces  which  have  come  to  onr 
notice. 

In  a  case  governed  by  the  Mithila  Law  it  was  held  by  the 
Judicial  Committee  of  the  Privy  Council  that  the  childless  widow  of 
the  deceased's  elder  brother  has  no  right  to  succeed.— iWmatMiti  v. 
Doclar  Singh  (4). 

In  Lala  Jotee  Lall  Dooranee  Kooer  (5)  the  Calcutta  Court 
decided  that  a  step-mother  cannot  take  by  inheritance  from,  her 
step-son :  that  was  a  ruling  under  the  Mitakshara  as  the  law  pre- 
valent in  Mithila. 

The  same  Court  held  in  Ram  Dyal  Deh  v.  Magnee  (6)  that 
a  sister  cannot  inherit  as  heir  to  her  brother,  and  in  iSociio 
(1)  S.  D.  A.,  N..W.  P.,  1864,  vol.  ii,    (3)  S.  D.  A.,  N.-W.  P.,  Jan.  to  Uk, 


Smk  fir  arrtar$  of  rtni-^ Determination  of  Title^Ba  judicata^ Act  XV HI  of 
1873  P,  Rent  Ac€^  w.       «5,  148— -4c<  X  of  1877  {Civil  Pro- 

we  Code),  e,  IS. 


,The  fOMtion  whether  the  parties  to  a  smt  in  a  Coart  of  BeTenue  for  arrears 
t>f  rent  itand  in  the  relation  of  landlord  and  tenant  is  one  which  it  is  necessary 
Uf  soch  Govrt  to  try  incideatally  for  the  purpose  of  disposing  of  such  suit,  but 
not  one  which  such  Court  has  special  jurisdiction  to  determine,  and  its  determina- 
tion of  that  question  is  not  that  of  a  competent  Court.  Consequently,  wliere  a 
Court  of  Berenue  determines  in  such  a  suit,  that  the  parties  do  not  stand  in  such 
relation,  such  detenmnation  does  not  bar  the  party  alleging  that  the  parties  do  stand 
in  soch  relation  from  suing  in  the  CiTll  Court  to  establish  such  relation. 

Thb  plaintiff  in  this  claimed  a  declaration  that  certain  land  was 
Bis  "  hereditary  holding  "  and  was  not  the  cultivatory  holding  " 
of  the  defendant  XJchabal,  the  sait  being  instituted  in  the  Court 
of  the  Munsif  of  Jannpur.  He  stated  the  following  particulars 
regardiag  his  claim :  ^'  The  claim  is  that  the  l^nd  in  suit  is  the 
hereditary  holding  in  possession  of  the  plaintiff:  the  defendants  have 
coltivated  the  same  as  under-tenants  for  ten  years :  they  do  not 
huAd  the  land  by  right  of  cultivation,  nor  have  they  any  right  in 
H :  in  the  suit  brought  by  the  plaintiff  against  the  defendants 

*  Second  Afpeal,  No.  206  of  1880,  from  a  decree  of  Babu  Kashi  Nath  Biswas, 
8«*H« dilate  Judge  of  Jaunpur,  dated  the  Ist  December,  1879,  affirming  a  decree 
q€  iraadUSoti  Bebari  Lal»  Munsif  of  Jaunpur,  dated  the  8th  February,  lb79. 

(1)  5  W.  B.  131.        (2)  22  W.  B.,  m. 
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hmm  Do$tee  v.  Ooarga  Monee  Dosria  (1)  that  a  brother^s  son^s  1380 
(Uttghters  are  not  heirs  according  to  Hindu  Law ;  and  in  Gunga  Rr^  Gauai  Saaai 
ikd  Kwr  v.  Skumkhoonat/i  Burmun  (2)  Mr.  Justice  Mitter  remarks 
thai  the  sacoesaion  of  females  according  to  Hindu  Law  is  quite 
«X06pU<Hud  and  is  not  founded  on  the  ordinary  rule  of  spiritual 
benefit.  On  a  full  consideration  of  the  question  we  are  of  opinion 
that  the  defendant  is  not  among  the  heirs  of  the  deceased  Gulzari 
M&L  We  remand  the  case  in  order  that  the  Subordinate  Judge 
mj  try  the  issue  whether  the  property  in  suit  forms  the  estate  of 
Gulzari  Mai  or  defendant-respondent  is  entitled  to  it  in  her  own 
right  or  in  that  of  her  husband. 


Before  Mr,  JuMtiee  Pearson  and  Mr,  Jmstiet  Straight,  ig^Q 

Jyne  21. 

60  PAL  (PuLiBTiFr)  V.  UCHA6AL  ahd  othbbs  (Detsndants.)* 
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1880        Uehabal,  Ganga,  and  Matapallat  for  arrears  of  rent  in  the  Eevenae 
Court,  those  defendants  had  stated  that  the  land  in  suit  was  their 
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Ugbabai*. 


V.         ealtivatory  holding  and  denied  that  they  were  the  plaintiff's  sub- 
tenants :  the  snit  was  consequently  dismissed  on  the  28th  Septem- 
ber, lfi77,  without  determination  of  the  question  of  right,  and  the 
plaintiflFwas  directed  to  seek  his  remedy  in  a  competent  Court : 
hence  this  suit  is  brought  for  establishment  and  declaration  of 
the  plaintiffs  right  to  the  hereditary  cultivatory  holding  in  dispute.** 
The  suit  mentioned  by  the  plaintiff^  in  the  particulars  of  his  claim 
in  the  present  suit  was  brought  by  him  against  the  defendants 
Uehabal,  Ganga,  and  Matapallat  in  the  Revenue  Court,    In  that 
suit  he  claimed  rent  for  the  land  in  respect  of  which  he  claimed  in 
the  present  suit  on  the  same  ground  as  he  claimed  in  the  present 
suit,  rt0.,  on  the  ground  that  the  land  was  his  hereditary  holding  and 
the  defendant  Uehabal  was  his  sub-tenant.    The  defendant  Uehabal 
replied  to  that  suit  that  he  held  the  land  directly  from  the  land- 
holder and  not  under  the  plaintiff^    The  defendant  Gangu  replied 
that  he  held  a  portion  of  such  land  under  a  mortgage  from  Uehabal. 
The  Revenue  Court  which  tried  that  suit  held  that  the  plaintiff^  hrfd 
failed  to  prove  that  the  defendants  were  his  under-tenants  or  that 
he  had  let  the  land  to  them,  adding  that,  if  the  plaintiff  had  any 
right  as  he  claimed  he  might  sue  to  establish  it  in  the  Civil  Court 
In  the  present  suit  the  defendants  Uehabal  and  Ganga  set  up  simi- 
lar defences;  Uehabal  stating  that    the  land  in  dispute  was  his 
holding,  he  being  the  original  cultivator,  that  he  paid  rent  to  the 
landholder,  and  that  he  was  not  an  under-tenant,"    The  defendant 
Matapallat  did  not  defend  the  previous  suit :  in  the  present  suit 
he  stated  that  he  held  a  portion  of  the  land  in  suit  under  a  mortgage 
from  the  plaintiff's  father.   There  were  other  defendants  in  the 
present  suit  who  were  not  parties  to  the  previous  suit,  but  it  is  not 
material  to  state  their  defences. 

With  reference  to  the  issue  "whether  the  land  in  dispute  was 
the  hereditary  cultivatory  holding  in  possession  of  the  plaintiff  and 
the  defendants  are  his  sub-tenants,  or  whether  it  was  the  cultiva- 
tory holding  of  the  defendant  Uehabal  and  the  defendant  is  not  the 
sub-tenant  of  the  plaintiff,"  the  Munsif  held  that  the  plaintiff  had 
failed  to  prove  his  case,  and  dismissed  his  suit.   On  appeal  by  the 
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Uguabal. 


plaiDtiff  tbe  Subordinate  Judge  of  Jaunpur  held,  having  regard  to  ^880 
the  decision  in  the  previous  suit,  that  the  question  whether  the  gopaT" 
pLuQtiff  was  the  hereditary  cultivator  of  the  land  in  suit  and  tbe 
defendant  Uchabal  his  sub-tenant  w  as  a  res  judicata*  The  material 
portion  of  the  Subordinate  Judge's  decision  was  as  follows :  In 
the  suit  for  arrears  I  think  the  Assistant  Collector  was  fully  cora^ 
petent  to  try  the  question  as  to  whetlier  the  defendants  were  or 
were  not  under-tenants  to  the  plaintiff  who  claimed  the  rent  In 
fitct,  without  tbe  determination  of  that  question  the  suit  could  not 
go  on.  I  also  think  that  the  Assistant  Collector  did  decide  that 
qoestion  against  tbe  plaintiff  in  as  explicit  terms  as  he  could.  His 
opinion,  therefore,  that  the  plaintiff  could  sue  for  that  right  again 
in  a  proper  Court  of  justice  could  have  no  weight,  and  much  less 
could  it  give  this  Court  a  right  to  entertain  the  suit  again  in  the 
form  now  brought,  viz.,  to  establish  a  cultivatory  right  in  the  land 
by  setting  aside  the  adverse  title  put  forward  by  the  defendants." 

The  plaintiff  appealed  to  the  High  Court  impugning  the  deci- 
sion of  the  Subordinate  Judge  on  the  ground  that  the  respective 
rights  of  the  parties  had  not  been  determined  in  the  former  suit; 
and  that,  assuming  that  such  rights  had  been  determined  in  that 
soit,  the  Revenue  Court  was  not  competent  to  determine  them. 

Munshi  Banuman  Prasad^  for  the  appellant. 

Babu  Oprakash  Chandar  Mukarji,  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Court : 

Straight,  J. — This  is  a  suit  for  a  declaratory  decree  that  cer- 
tain lands  are  the  hereditary  cultivatory  holding  of  the  plaintiff. 
Both  the  lower  Courts  dismissed  the  suit,  the  Subordinate  Judge 
being  of  opinion  that  it  was  barred  by  s.  13,  Act  X  of  1877.  The 
plaintiff  now  appeals,  and  the  single  point  for  consideration  is 
whether  the  plea  of  "  m  judicata^^  should  prevaiL 

In  1877  the  appellant  sued  the  three  defendants,  Uchabal, 
Gangs,  and  Hatapallat  in  the  Bevenue  Court  for  arrears  of  rent, 
alleging  himself  to  be  the  hereditary  cultivatory  holder  and  that 
they  were  his  sub-tenants.  The  defendant  Uchabal  pleaded  that 
the  whole  of  the  land  in  respect  of  which  rent  was  claimed  was  held 
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1880       by  liim  iQ  his  own  ri^jht,  and  that  lie  had  paid  his  rent  for  it  to  the 


GoPAL  zamindars,  while  Qanora  defended  his  possession  on  the  basis  of  a 
mortgage  given  to  him  by  Uchabal.  The  Assistant  Collector 
dismissed  the  suit  on  the  28th  September,  1877,  remarking  that 
the  plaintiff  might,  if  he  thought  proper  to  do  so,  assert  any  rights 
to  which  he  considered  himself  entitled  in  the  Civil  Court,  and 
accordingly  the  present  litigation  was  instituted  on  17th  September, 
1878, 

The  appellant  in  substance  contends  before  as  that  he  is  not 
barred  by  s.  13,  Act  X  of  1877,  as  the  Assistant  Collector  was 
incompetent  to  decide  the  question  of  right  raised  between  the 
parties.  The  respondents  on  the  other  hand  urge  that,  the  plam- 
tifiTs  claim  in  the  Revenue  Court  being  based  upon  an  alleged 
hereditary  cultivatory  tenure,  and  the  assertion  that  the  defendants 
were  his  ahikmis^  the  question  of  right  was  directly  and  substan- 
tially in  issue  before  the  Assistant  Collector,  who  necessarily  de- 
cided it  in  determining  the  case. 

I  am  of  opinion  that  the  appellant's  plea  should  prevail.  No 
doubt  the  character  in  which  the  plaintiff  came  into  Court  was  in- 
cidentally before  the  Assistant  Collector,  but  the  only  real  issae 
he  had  to  adjudicate  upon  was  whether  any,  and  if  so  what,  arrears 
of  rent  were  due  by  the  defendants.  For  it  seems  to  me  that  the 
exceptional  jurisdiction  of  the  Revenue  Court,  in  respect  of  suits 
and  applications  under  ss.  93  and  95  of  the  Rent  Act,  is  confined  to 
those  proceedings  between  parties  in  which  the  title  or  character 
of  the  litigants  is  not  in  question.  An  exception,  however,  may  be 
found  in  s.  148  of  the  Rent  Act,  which  deals  with  suits  in  which 
the  right  to  receive  rent  is  disputed,  and  provides  that  a  third  per- 
son who  has  received  it  may  be  joined  as  a  party  in  the  proceedings 
between  the  landholder  and  tenant :  and  it  is  to  be  remarked,  in 
reference  to  this  section,  that  though  it  empowers  the  Revenne 
Courts  to  determine  the  questions  thus  arising  between  the  several 
persons,  its  decision  shall  not  affect  the  right  of  either  party 
entitled  to  the  rent  of  such  land  to  establish  his  title  by  suit  in  a 
Civil  Court,  if  brought  within  one  year.  In  his  case  in  the  Reve- 
nue Court  the  plaintiff-appellant  practically  asserted  himself  to  be 
the  landholder^  in  the  sense  that  the  defendants  were  his  sub* 
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tenants  and  liable  to  pay  him  rent.  The  defendant  Uchabal  on  his  ^^^^ 
fiide  disputed  plaintiffs  right  to  receive  the  rent,  on  the  gronnd  gopal 
that  he  held  directly  from  the  zamindars  and  had  paid  it  to  them. 
The  Assistant  Collector  does  not  appear  to  have  availed  himself  of 
the  provisions  of  s.  148,  nor  were  the  persons  who  had  received  the 
rent  made  parties  to  the  proceedings.  Bat  it  appears  to  me  that 
the  plaintiff  should  have  the  benefit  of  the  reservation  contained  in 
the  proviso  to  that  section,  and  that  he  is  entitled  to  bring  his 
present  sait 

Holding  this  view,  1  would  decree  the  appeal  with  costs  and 
remand  the  case  under  s.  562,  Act  X  of  1877,  for  trial  on  the 
merits. 

PeabsoN,  J. — I  concur  in  the  opinion  that  the  present  suit  is 
not  barred  by  the  Assistant  Collector's  finding  in  the  suit  for 
arrears  of  rent,  decided  by  him  on  the  28th  September,  1877,  that  the 
plamtiff  had  failed  to  prove  that  the  defendants  were  his  under-tenants 
or  that  he  had  let  the  land  to  them.  The  question  whether  the 
parties  stood  in  the  relation  of  landlord  and  tenants  was  one  which 
it  was  necessary  for  him  to  try  incidentally  for  the  purpose  of  dis- 
posing of  the  suit  for  arrears  of  rent,  but  not  one  which  he  had 
special  jurisdiction  to  determine;  and  his  determination  of  that 
question  is  not  that  of  a  competent  Court. 

The  case  must  be  remanded  for  trial  on  the  merits  as  proposed 
by  my  honourable  oolleague. 

Cause  remanded. 


Before  Mr,  Juitiee  Oldfidd  <md  Mr.  Justice  Straight.  jggO 

BACHSBI  (DurENPAUT)  v.  M AKHAN  LAL  and  anothbk  (Plaintifw  "^"^ 

Jtime^Biadala  JaimM — Imheritamee^AlientUiom  bp  Widow^Bindu  laW'-Mitakehara 
-^Act  X  0/1865  (Sueeeesion  Act),  $,  381. 

Tlie  ten  '^indn"  in  ■.  881  of  Act  X  of  1865  means  and  inclodes  a  **  Jain/' 
udeooieqiiently  in  mattert  of  snceession,  Jains  are  not  go?emed  hj  that  Act 

Tke  ordinary  Hinda  law  of  inheritance  is  to  be  applied  to  Jains  in  the  absence 
•f  proof  of  costom  or  usage  Tarying  that  law.  The  alienation  by  gift  by  the  widow 

*  Second  Appeal,  No.  ID  of  1880.  from  a  deci*ee  of  F.  K  Klliot,  Esq.,  Judge  of 
Maiopofi,  dated  the  2ith  September,  1879,  affirming  a  decree  of  Maulvi  Muhammad 
8«d  Khan^  Monsil  of  Mainpnri,  dated  the  l7th  March,  1879. 
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1880  of  3  Bindala  Jain  of  her  husband^s  ancestral  property  is  invalid  according  to  the 
Mitakshara,  which  is  the  ordinary  law  governing  Bindala  Jains  in  the  absence  of 
custom  to  ihe  contrary. 

This  was  a  suit  instituted  in  the  Court  of  the  Munsif  of  Main- 
puri  in  which  the  plaintiffs  claimed,  as  the  reversioners  to  the 
ancestral  estate  of  one  Hira  Lai,  to  have  a  transfer  by  gift,  bearing 
date  the  2nd  September,  1864,  by  his  widow,  the  defendant  Bachebi, 
of  a  portion  of  such  estate,  set  aside,  on  the  ground  that,  accordiDg 
to  the  customs  and  tenets  of  the  Bindala  Jains,  a  widow  of  that 
sect  was  not  competent  to  alienate  her  husband's  ancestral  estate. 
The  defence  to  the  suit  was  that  a  widow  of  the  sect  of  Bindala  Jains 
was  competent  according  to  the  customs  and  tenets  of  that  sect  to 
make  such  an  alienation.    The  Munsif  who  originally  tried  the 
suit  dismissed  it  for  reasons  which  it  is  not  material  to  state.  Oq 
appeal  the  Subordinate  Judge  of  Mainpuri  reversed  the  decree  of 
the  Munsif  and  remanded  the  suit  for  re-trial,  fixing  as  an  issue  for 
trial,  amongst  others,  the  issue  :   "  Has  the  Bindala  widow  limited 
or  unlimited  power  to  alienate  her  ancestral  immoveable  property, 
and  what  are  the  conditions  and  circumstances  under  which  such  a 
widow  is  justified  in  making  such  an  alienation."    The  Sub- 
ordinate Judge,  in  remanding  the  suit,  directed  that  a  full  inquiry 
should  be  made  as  to  whether  there  was  any  valid  custom  on  the 
question  at  issue  among  the  Bindala  Jains,  or  whether  that  sect 
was  governed  by  the  Hindu  law  in  respect  of  such  question.  The 
Munsif  who  re-tried  the  suit  held  that  the  burden  of  proving  that 
there  was  a  valid  custom  having  the  force  of  law  among  the  Bin- 
dala Jains  under  which  a  widow  had  an  unlimited  power  to  alienate 
her  husband's  ancestral  estate  lay  on  the  defendants,  and  that  they 
had  failed  to  prove  any  such  custom.  The  Munsif  observed  as  follows 
in  his  decision : — "In  sustaining  the  burden  imposed  on  them  by 
law  they  (defendants)  have  produced  some  documents  and  some 
oral  evidence.    But  none  of  them  prove  that  a  widow  is  invested 
with  such  an  unlimited  power  under  any  circumstances.    In  the 
first  place  the  -documents  are  not  judicially  proved  by  any  kind 
of  evidence  in  a  manner  that  fulfils  the  requirements  of  the  law. 
Secondly,  some  alienations  were  made  by  widows  of  the  sect  for  the 
purpose  of  discharging  ancestral  debts,  and  in  some  instances  with 
the  consent  of  the  reversioners^  and  in  others  they  were  in  fact 
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relaxations  of  the  general  rale  to  console  the  widow  and  to  confer  18^0 
some  spiritual  benefit  on  her  in  the  world  to  come,  according  to 
their  notion.  Such  rare  departures  from  the  well-rooted  and 
stroDcrlj.based  principle  and  usage  cannot  be  permitted  to  shake 
il  in  the  least  degree.  Besides  the  alienations  are  of  recent  dates. 
The  oral  evidence  produced  by  the  defendants  or  procured  by  the 
Coort  at  their  instance  consists  mostly  of  persons  other  than 
Bindala  Jaius  and  therefore  cannot  be  relied  on.  On  the  other 
hand  the  evidence  produced  by  the  plaintiffs  is  that  of  persons 
following  the  doctrines  of  the  Bindala  Jains.  These  persons  un- 
animously say  that  a  widow  is  not  competent  to  make  any  kind  of 
alienation  of  her  ancestral  estate  under  any  circumstances.  There 
were  some  witnesses  summoned  by  the  Court  All  of  them  consis-' 
toitly  established  the  doctrine  that  a  widow  of  the  Bindala  sect  of 
Jains  has  no  power  to  alienate  her  ancestral  property.  No  valid 
objection  has  been  raised  ai^ainst  this  evidence  by  the  defendants'\ 
The  Munsif  accordingly  gave  the  plaintiffs  a  decree  setting  aside 
the  gift  in  dispute.  On  appeal  the  District  J udge  affirmed  the 
Uonsifg  decision,  holding  that  ^^the  defendants  had  failed  to 
show  that  the  usages  of  the  Bindala  Jains  permit  widows  to 
make  permanent  alienations  of  property; "  but  modified  the  Munsif  a 
decree,  directing  that  the  gifl  should  be  deemed  valid  for  the  life- 
time of  the  widow,  and  invalid  only  so  far  as  it  purported  to  be 
permanent 

The  defendant  Bachebi  appealed  to  the  High  Court,  contending, 
inter  otui,  that  the  Hindu  law  of  inheritance  was  not  applicable  to 
Jams,  but  the  Indian  Succession  Act  of  1865,  and  she  was  competent 
to  make  the  alienation  impugned  by  the  plaintiffs. 

Pandit  Ajudhia  Nath  and  Babn  Ratan  Charxd^  for  the  appellant 
Pandit  Bishambhar  Nath^  for  the  respondents. 
The  jadgment  of  the  Court  (Oldfibld,  J.,  and  Stbaight,  J.,) 
was  delivered  by 

OiiDFiELD,  J. — This  is  a  suit  to  set  aside  a  gift  of  certain  ancestral 
property  inherited  from  her  husband  made  by  Bachebi,  a  widow  of 
the  Bindala  sect  of  Jains^  on  the  ground  that  her  act  was  illegal 
under  Hindu  law. 
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The  Conrts  below  have  decreed  the  claim.  It  has  been  con- 
tended in  appeal  before  us  that  the  Hindu  law  of  inheritance  does 
not  govern  the  Jain  community,  and  it  was  argued  that  m  the 
matter  of  succession  they  would  be  governed  by  the  Indian  Succes- 
sion Act.  The  contention  cannot  be  allowed.  The  case  before  us 
is  not  one  relating  to  intestate  or  testamentary  succession,  and 
no  argument  can  be  founded  on  that  Act,  since  its  application  to 
Jains  is  in  our  opinion  excluded  by  the  terms  of  s.  331  of  the  Act, 
by  which  the  provisions  of  the  Act  do  not  apply  to  intestate  and 
testamentary  succession  to  the  property  of  Hindus,  the  word  Hinda 
being  used  in  its  generic  sense  to  include  Jains.  Moreover,  it  is 
now  settled  law  that  the  ordinary  Hindu  law  of  inheritance  is  to  be 
applied  to  Jains  in  the  absence  of  proof  of  custom  and  usage  varying 
that  law.  This  was  affirmed  by  the  Privy  Council  in  Chotay  Loll 
y.  Chunno  Lull  {1),  Their  Lordships  say:  "The  customs  of  the 
Jains,  where  they  are  xelied  upon,  must  be  proved  by  evidence,  as 
other  special  customs  and  usages  varying  the  general  law  should  be 
proved,  and  in  the  absence  of  proof  the  ordinary  law  must  prevail " 

The  ordinary  law  which  will  govern  this  case  in  the  absence  of 
custom  to  the  contrary  is  the  Mitakshara,  and  by  that  law  the 
widow  had  no  power  to  make  the  gift  in  question.  Some  evidence  was 
produced  with  the  object  of  showing  that  by  custom  prevalent  among 
Bindala  Jains  a  widow  has  absolute  power  over  property  inhe- 
rited from  her  husband;  but  the  lower  Courts  have  held  that  the 
evidence  does  not  establish  any  custom  which  can  override  the 
ordinary  law,  and  in  this  respect  we  see  no  ground  for  interference. 

In  Sheo  Singh  Rai  y.  Dakho  (2)  it  was  observed  that,  among 
Jains  of  the  Saraogi  Agarwala  sect,  the  sonless  widow  takes  a  very 
much  larger  dominion  over  the  estate  of  her  husband  than  is  oonced^ 
by  Hindu  law;  but  that  decision  did  not  affirm  any  absolute  right  in 
the  widow  over  ancestral  property  inherited  from  the  husband, 
which  is  what  we  are  concerned  with  in  this  case :  and  a  custom 
established  among  one  sect  of  Jains  may  not  necessarily  prevafl 
among  another,  since  the  Jains  are  divided  into  numerous  sects 
(gachasor-gotraa),  most  of  which  do  not  eat  together.   We  under- 


(I)  L.  R.,  6  Ind.  Ap.,  15. 
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stand  that  the  Bindala  sect  with  which  this  suit  deals  is  small  in 
numbers  and  confined  to  the  districts  of  Mainpari.  Etah,  and  Fa- 
rakhabad ;  and  we  may  assume  that  the  defendant  has  produced  all 
the  evidence  of  osa^  which  is  procurable,  and  that  is  clearly  inade- 
quate to  establish  the  right  claimed  for  the  widow  over  ancestral 
property  inherited  from  her  husband. 

Some  of  die  cases  of  alienations  by  widows  cited  were  with 
consent  of  relations  or  such  as  the  Hindu  law  permits,  and  the  oral 
evidence  adduced  is  not  evidence  on  which  a  Court  could  rely :  some 
of  the  witnesses  for  the  defendant  are  not  of  the  same  sect,  whereas 
those  of  that  sect  produced  by  plaintiffs  deny  the  existence  of  the 
customary  right  claimed   We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Before  Mr,  JusUte  Pearton  and  Mr.  Justice  Straight 

HATA  PRASAD  (Dbfcndakt)  v,  GAURI  (PLAi»TiFr)» 

Stat  of  the  nature  cognizable  in  a  Smail  Cause  Court^Second  appeal—Sale-proceede 
— <4<?<  X  0/1877  (Ciril  Procedmre  Code),  586. 

A  snit  by  one  decree-holder  against  aooiher  for  the  money  received  by  the 
Ittter  oa  a  diTi«oo  between  them  of  the  proceeds  of  an  execation-sale  as  his  share 
of  Mich  proceeds,  under  the  order  of  the  Court  executiog  the  decrees,  is  a  suit  of 
tiie  nature  cognizable  io  a  Court  of  Small  Causes,  and  cooseqaently,  where  the 
UDouot  of  such  mouey  does  not  exceed  Are  hundred  rupees,  no  second  appeal  lies 
iasoch  suit. 

Tn  plaint  in  this  suit  stated  that  one  Nandan  hypothecated  a 
house  to  the  plaintiff  on  the  6th  February,  1875,  subsequently  hy- 
pothecating the  same  house  to  the  defendant ;  that  on  the  3rd  Octo- 
ber, 1877,  the  plaintiff  obtained  a  deoree  against  Nandan  enforcing 
liis  lien  on  the  house,  in  the  execution  of  which  the  house  was  at- 
tached and  proclaimed  for  sale ;  that  the  defendant  had  also  caused 
the  house  to  he  attached  in  the  execution  of  the  decree  held  by  him 
Against  Nandan;  that  the  property  was  sold  on  the  21st  January, 
1878,  for  Bs.  115,  in  the  execution  of  the  plaintiff's  decree;  that 
the  plaintiff  was  entitled  to  be  paid  the  whole  of  the  sale-proceeds, 

*  Second  Appeal,  No.  1238  of  1879,  from  a  decree  of  R.  G  Carrie,  Ks<].,  Judge 
ol  Gorakhpnr.  dated  the  24th  June,  1879,  affirming  a  decree  of  9hah  Ahmad-ul-lab^ 
Hnuil  ol  Gocakhpur,  dated  the  26th  February,  1879. 
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execution  of  his  decree;  and  that  the  Court  executing  the  decrees, 
sad  "  notwithstanding  the  plainyfiTs  preferential  right  to  the  sale-pro- 
gIvri.  ceeds,  made  an  order  awarding  Rs.  42-14-0  thereof  to  the  defen* 
dant.  The  plaintiff  thereof  prayed  "  that  Rs.  42-14-0  out  of  the 
sale-proceeds  deposited  in  the  Court  which  the  defendant  took  con- 
trary to  his  right  be  awarded  to  him,  by  establishment  of  his  prior 
right  and  modification  of  the  order  of  the  Ifith  December,  1878." 
Both  the  lower  Courts  gave  the  plaintiff  a  decree. 

On  appeal  by  the  defendant  to  the  High  Court  it  was  objected 
on  behalf  of  the.  plaintiff  that  a  second  appeal  in  the  case  would  not 
lie,  as  the  suit  was  one  of  the  nature  cognizable  in  a  Court  of  Small 
Causes. 

Lala  Lalta  Prasad,  for  the  appellant. 

The  Senior  Oovernmsnt  Pleader  (LahJuala  Prasad),  for  the  res* 
pendent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.,) 
was  delivered  by 

Pearson,  J.— The  plaintiff  in  this  suit  merely  claims  Rs.  42-8-0. 
It  is  true  that  in  his  plaint  he  also  asks  for  the  amendment  of  an 
order  passed  in  the  miscellaneous  department  on  the  subject  of  the 
distribution  of  sale-proceeds.  But  the  prayer  is  superfluous  ;  and 
all  that  is  really  meant  is  that  the  distribution  made  by  that  order 
may  be  nullified  by  the  decree  in  this  suit,  not  that  that  order  should 
be  altered.  The  suit  thus  appears  to  be  of  the  nature  of  a  Small 
Cause  Court  suit.  Consequently  this  appeal  is  inadmissible  and  is 
dismissed  with  costs. 

Appeal  dismissed, 

CRIMINAL  JUEISDICTION. 

Before  Mr.  Justice  Pearson, 
EMPRESS  OF  INDIA  v.  KALLO  akd  anotheb. 
ViUage-watehman^Act  XL  V  of  1360  {Penal  Code),    221-  4c<  XVI  of  1873 
(iV.- JT.  P.  Village  and  Road  Police  Act),  s.  S-^Act  X  of  1872  (Criminal 
Procedure  Code),  s,  92. 
A  chankidar,  or  yillage-^vatchman,  is  not  legally  bound  as  a  public  serrant  to 
apprehend  a  person  acaiised  of  committing  murder  outside  the  village  of  which 
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be  is  ehaokidar,  such  person  not  being  m  proclaimed  offender,  and  not  having 
been  fbnnd  bj  him  in  the  act  of  eommittirig  anch  murder,  and  consequently  such 
durakidar,  if  he  refuses  to  apprehend  snch  person  on  such  charge  at  tke  instance 
<d  a  prirate  person,  is  not  punishable  under  s.  221  of  the  Penal  Code. 

This  was  a  case  referred  to  the  High  Court  for  orders  by  Mr. 
8.  M.  Moens,  Sessions  Judge  of  Mirzapur,  at  the  request  of  Mr.  G. 
S.  D.  Dale,  Magistrate  of  the  Mirzapur  District.  The  nature  of  the 
reference  appears  from  the  Sessions  Judge's  letter  of  reference,  which 
was  as  follows  :  "I  have  the  honor  to  forward  herewith,  by  re- 
quest of  the  Magistrate  of  the  District,  for  orders  of  the  High  Court, 
a  ease  decided  by  Mr.  Macmillan,  Superintendent  of  the  Family 
Domains  of  the  Haja  of  Benares.  The  defendants  were  charged 
with  an  offence  under  s.  221,  Penal  Code,  in  that  they,  being  vil- 
lage-chaukidars,  refused  at  the  request  of  one  Ashraf,  a  private  per- 
son, to  apprehend  Bahadur  on  the  charge  of  murder,  whereby  the 
said  Bahadur  escaped  and  has  since  evaded  apprehension.  Mr. 
Hacmillan  discharged  the  defendants  on  the  ground  that  they 
were  not  legally  bound  as  public  servants  to  apprehend  Bahadur; 
and  S.8  of  Act  XVI  of  1873  bears  out  Mr.  Macmillan 's  view,  as  the 
murder  was  not  committed  within  the  defendants'  villages  or  beats, 
nor  was  Bahadur  a  proclaimed  offender,  nor  did  he  commit  the 
homicide  in  their  presence.  But  Mr.  Dale,  the  Magistrate,  contends 
that  village-chaukidars  are  police-officers,  within  the  meaning  of 
B.  92  of  Act  X  of  1872.  I  cannot  agree  with  him.  The  Code  re- 
cognises chaukidars  under  a  distinct  name,  viz.,  that  of  village- 
watchmen,  in  8.  90 ;  and  the  whole  tenor  of  Cha|)ters  IX  and  X 
shows  that  chaukidars  were  not  intended  to  be  included  under  the 
term  police-officer,— (see  ss.  93,  97,  99,  100,  110,  119,  126,  127). 
Further,  chaukidars  are  distinctly  discriminated  from  *  police  *  in 
B.  47  of  the  Police  Act  V  of  1861,  where  also,  as  in  Act  Xof  1872, 
s.  90,  they  are  called  ^  village  watchmen'.  Under  the  above  cir- 
cumstances I  hold  that  Mr.  Macmillan's  view  of  the  law  was  correct, 
and  his  order  of  discharge  legal,  and  that  the  defendants  could  not 
properly  be  charged  under  s.  221  of  the  Penal  Code"« 

The  following  order  was  made  by  the  High  Court : 

PsABSON,  J. — I  concur  with  the  Sessions  Judge  in  considering 
Mr.  Macmillan's  view  of  the  law  to  be  correct. 
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Before  Mr.  Justice  Pearson. 


EMPRESS  OF  INDIA  v,  GOBARDHAN  DAS  and  amothkr. 
Prosecution  for  giving  false  evidence-^Sanction-^Act  X  of  1872  (Criminal 


An  instruction  to  the  Magistrate  of  the  District  by  the  Coart  of  Session,  con- 
tained in  the  concluding  sentence  of  its  judgment  in  a  case  tried  by  it,  to  prosecute 
a  person  for  giving  false  evidence  before  it  in  such  case,  does  not  amount  to  saiic> 
tion  to  a  prosecution  of  such  person  for  such  offence,  within  the  meaning  of  s.  463 
of  Act  X  of  1872,  that  section  supposing  a  complaiut,  or  at  least  an  application  for 
sanction  for  a  complaint. 

Where  a  Court  thinks  that  there  is  sufficient  ground  for  inquiring  into  a 
charge  mentioned  in  ss.  467.  468  or  469  of  Act  X  of  1872,  it  should  proceed  under 
8.  471  of  that  Act. 

Attention  of  the  Court  of  Session  in  this  case  directed  to  Queen  v.  Baijoo  Lai  (1). 

This  was  an  application  to  the  High  Court  for  the  revision, 
under  s.  297  of  Act  X  of  1872,  of  an  order  of  Mr.  H.  G.  Keene, 
Sessions  Judge  of  Meenit,  dated  the  17th  May,  1880,  "sanctioning 
the  prosecution  of  the  petitioners  for  giving  false  evidence."  It 
appeared  that  the  petitioners  had  given  evidence  on  the  behalf  of 
one  Shimbhu  Dial  at  his  trial  before  the  Sessions  Judge  for  the 
forgery  of  a  judicial  record.  The  Sessions  Judge  convicted  Shim- 
bhu Dial  of  the  offence  charged  against  him,  disbelieving  the 
statements  of  the  petitioners.  The  Sessions  Judge  concluded  his 
decision  in  Shimbhu  Dial's  case,  dated  the  17th  May,  1880,  in  these 
terms  :  "  Let  the  Magistrate  of  the  District  be  informed  that  the 
Court  sanctions  the  prosecution  of  Gobardhan  Das  and  Dwarka 
Prasad  (petitioners)  for  false  evidence.'* 

The  grounds  of  the  application  for  revision  were  (i)  that  there 
was  no  evidence  to  show  that  the  statements  made  by  the  petition- 
ers were  false,  and  the  mere  circumstance  that  the  Judge  dis- 
believed their  evidence  was  not  sufficient  to  warrant  the  inference 
that  they  had  given  false  evidence;  (ii)  that  the  Judge  had  failed 
to  comply  with  the  provisions  of  s.  471  of  Act  X  of  1872,  not 
having  made  any  preliminary  inquiry,  or  recorded  any  proceeding 
showing  that  in  his  opinion  an  inquiry  should  be  made;  that  the 
Judge's  order  should  have  specified  the  particular  false  statement 
(1)  I.  L.  B.,  1  Calc,  450. 
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made  by  the  petitioners ;  and  that  the  Judge's  reasons  for  disbeliev- 
ing the  evidence  of  the  petitioners  were  highly  conjectural,  and  it 
was  beyond  the  scope  and  object  of  the  law  that  prosecutions  for 
giving  false  evidence  should  be  allowed  upon  such  grounds. 

Pandit  Nand  Lai  and  Shah  Asad  Alij  for  the  petitioners. 

Pbarson,  J.— The  instruction  given  to  the  Magistrate  in  the 
concluding  sentence  of  the  judgment  of  the  Sessions  Court  can 
scarcely  be  referred  to  s.  468  of  the  Criminal  Procedure  Code,  which 
supposes  a  conaplaint,  or  at  least  an  application  for  sanction  for  a 
complaint.  S.  471  of  the  Code  was  doubtless  the  section  under 
which  the  Sessions  Court  should  have  proceeded.  But  the  provi- 
sions of  that  section  have  been  altogether  disregarded.  The  attention 
of  the  Sessions  Judge  is  directed  to  the  remarks  of  the  learned 
Judges  of  the  Calcutta  High  Court  in  the  case  of  the  Qiteen  v.  baijoo 
Lai  (1).  In  disposing  of  Shimbhu  Nath's  appeal,  I  have  observed 
that  there  were  no  sufficient  grounds  for  discrediting  the  evidence 
given  by  the  petitioners  on  his  behalf.  I  must,  therefore,  cancel 
the  instruction  and  sanction  given  by  the  Judge  to  the  Magistrate 
for  their  prosecution  on  a  charge  of  giving  false  evidence,  and 
direct  that  any  proceedings  which  may  have  been  instituted  in 
pursuance  thereof  be  immediately  stayed  and  abandoned. 
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Before  Sir  Robert  Stmart,  Kt.y  Chief  Justice,  and  Mr,  Justice  Straight* 

CHOTCr  (Plaintiff)  v.  JIT  AN  and  others  (Dbfkndantb).* 

LmjuBufUer  and  Tenant^ Act  XVI II  of  1873  (N.-W.  P.  Rent  Aet),ss.  148, 189— 
Smi  in  which  right  to  receive  Rent  is  disputed-^ Determination  of  such  Rights 
J}etermination  of  proprietary  right^-^  Appeal, 

C  sued  J  for  the  rent  for  certain  land,  aUeglng  that  he  was  the  tenant  of  aach 
land  aod  J  was  his  sab*tenant.  J  dispated  Cs  right  to  receire  rent  for  snch  land, 
alleging  th>it  he  was  not  his  snb-tenant,  bnt  S's,  and  had  paid  such  rent  to  S,  Under 
the  provisions  of  s.  148  of  Act  X  VIII  of  1878,  6*  was  made  a  party  to  the  snit.  The 

*  Second  Appeal,  No.  1207  of  1879.  from  a  decree  of  G.  £  Knox,  Esq  ,  Judge 
of  Benares,  dated  the  14th  August^  1879,  aflSrming  a  decree  of  W.  F.  Martin,  Esq., 
Collector  of  Jannpur,  dated  the  31st  October,  1878,  modifying  a  decree  of  Baba 
Dmbi  f  ratad.  Assistant  Collector,  dated  the  25th  July,  1878. 

(1)  I.  L..R„lCalc.,  450. 


1880 
June  28. 
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1980        Collector  (tedded  on  appeal  in  the  suit  that  5  and  not  C  wai  the  tenant  of  sneb 
"  land,  and  J  wjis  her  8ub- tenant,  and  not  (Tsy  and  bad  paid  such  rent  to  8,  Hdi 
Chotct       ^jj^^  there  was  no  determination  by  the  Collector  of  the  title  to  such  land  but  as 
JiiAVr       incidental  to  the  qnestion  who  was  entitled  to  receive  the  rent,  and  consequently 
the  decision  of  the  Coliector  was  not  appealable  to  the  District  Judge, 

*  The  plaintiff  in  this  suit  sued  the  defendants  Jitan  and  Bodhan 
for  Rs.  20-11-0,  being  rent  for  land  which  he  alleged  was  incloded 
in  land  held  by  him  as  a  tenant  at  fixed  rates,  and  was  held  by  those 
defendants  as  his  sub-tenants.  The  suit  was  instituted  under  s.  93 
of  Act  XVIII  of  1873  in  the  Court  of  an  Assistant  Collector  of  the 
second  class.  The  defendants  set  up  as  a  defence  to  the  suit  that  the 
land  for  which  rent  was  claimed  was  not  included  in  the  pkintiflTj* 
holding  and  held  by  them  as  his  sub-tenants,  but  was  the  sir-land  of 
one  Suj^hra  Bibi  and  held  by  them  under  her,  and  they  bad  paid  her 
the  rent  claimed. 

Sughra  Bibi  intervened  and  supporteJ  the  allegations  of  the 
defendants  Jitan  and  Bodhan,  and  the  Assistant  Collector  accord- 
ingly made  her  a  defendant  in  the  suit,  with  reference  to  s.  148 
of  Act  XVIII  of  1873.  The  Assistant  Collector  decided  that,- 
although  the  land  was  not  included  in  the  plaintiflTs  holding,  but 
was  the  sir-land  of  the  defendant  Sughra  Bibi,  yet  the  plaintifiT 
held  it  as  a  tenant,  and  the  defendants  as  sub-tenaut&  under  hinir 
and  not  as  sub^tenants  under  the  defendant  Sughra  Bibi,  and 
gave  the  plaintiff  a  decree.  On  appeal  by  the  defendant  Sughra 
Bibi  the  Collector  decided  that  the  land  was  not  held  by  the 
defendants  Jitan  and  Bodhan  as  the  plaintiflTs  sub-tenants,  but  as* 
the  sub-tenants  of  the  defendant  Sughra  Bibi,  and  consequently 
dismissed  the  plaintiff  s  suit.  On  appeal  by  the  plaintiff  to  the 
District  Court,  that  Court  held  that  an  appeal  did  not  lie  to  it,  its 
reasons  for  so  holding  being  as  follows: — "  According  to  the  pre- 
cedent Syud  Ghalib  Ali  v.  Khilloo  (1)  it  is  dear  that  the  appeal 
now  presented  does  not  lie  to  this  Court.  The  determination  by 
the  Collector  of  any  proprietary  right  in  the  land  is  a  determination 
without  jurisdiction  and  no  determination  at  all,  and  where  there 
is  no  determination  on  the  question  of  a  proprietary  title^  no  appeal 
lies  to  this  Court." 

(1)  H.  C.  K ,  N.-W.  P.,  1871,  p.  51. 
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On  appeal  by  the  plaintiff  to  the  High  Court  it  was  contended  '880 

on  his  behalf  tfiat  the  decree  of  the  Collector  was  appealable  to  """chotu*^ 
the  Distriot  Coart^  the  Collector  having  determined  a  question  of  v. 
titie^  whether  he  had  jarisdiction  to  do  so  or  not. 

Mmishi  Ilanuman  Prasad^  for  the  appellant. 

LaU  Lalta  Prasad  and  Shah  Asad  Ali,  for  the  re^ondents. 

The  Court  (Stuabt,  C.  J.,  and  Stbaight,  J.)  delivered  the 
followiDg 

JoDOMENT. — The  plaintiff-appellant's  suit  in  the  Court  of  the 
Aasistaot  Collector  was  disposed  of  in  accordance  with  the  provisions 
of  8.  148  of  the  Rent  Act,  Sughra  being  joined  as  a  party 
at  the  instance  of  the  defendants.  No  question  of  proprietary  title 
to  land  between  parties  making  conflicting  claims  thereto  was 
before  either  the  Assistant  Collector  or  the  Collector  for  determin- 
ation, for  the  plaintiff  did  not  come  into  Court  as  a  proprietor,  but 
in  the  character  of  a  cultivator  claiming  rent  from  his  Ishikmis ; 
and  the  simple  point  to  be  decided  was  whether  any  arrears  were 
doe  to  him  or  whether  the  zamindar  had  received  and  enjoyed  the 
rent  before  and  up  to  the  time  of  the  suit  Incidentally  the 
Bevenue  Courts  had  to  determine  who  was  entitled  to  the  rent  of 
Aelandy  but  it  was  open  to  either  party  affected  by  their  deoisions 
to  bring  a  suit  in  accordance  with  the  proviso  of  s.  148  to  establish 
his  title  in  a  Civil  Court.  Under  these  circumstances  the  Judge 
was  clearly  wrong  in  basing  his  decision  on  what  he  calls  the 
defterminatioa  by  the  Collector  of  a  proprietary  right  in  the  land» 
sodi  a  determination  being  as  he  says  without  jurisdiction.  No 
SQoh  determination  of  proprietary  right  was  given  by  the  Golleo- 
ior,  bot  as  incidental  to  the  question  who  was  entitled  to  the 
Tent"  the  Collector  entertained  and  pro  tanto  decided  so  much  of 
that  question  as  was  necessary  for  the  purposes  of  the  revenue 
soit  But  the  Collector  did  not  decide,  and  could  not  have 
deeided,  in  any  final  sense,  such  question  of  right,  and  therefore 
the  reason  assigned  by  the  Judge  for  his  order  is  altogether  mis- 
leading. There  is  at  the  same  time  no  appeal  from  the  Collector 
to  the  Judge,  seeing  that  the  question  before  the  former  was  simply 
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one  nnder  s.  148  of  the  Rent  Act  XVIII  of  1873.  If  a  questiou 
of  title  had  been  raised  before  the  Collector,  the  Judge  under 
the  proviso  to  that  section  of  the  Rent  Act  would  clearly  have  had 
jurisdiction  in  the  way  of  appeal  to  him|  but  the  question  he  had 
to  consider  was  simply  that  relating  to  the  recovery  of  the  rent, 
and  the  right  or  title  to  the  land  was  merely  entertained  incident- 
ally for  the  purpose  by  the  Collector,  from  whose  order  there  was 
no  appeal  to  the  Judge,  and  therefore  none  to  this  Court.  The 
present  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismUsedn 


1880 
June  30. 


FULL  BENCH. 


Before  Sir  Sobert  Stuart,  Kt.,  Chief  Justice^  Mr.  Justice  Pearton,  Mr.  Ju4ie6 
OldJUld,  and  Mr,  Justice  Straight 

NATH  PBASAD  (Plaintifp)  v.  BAIJ  NATH  (Dbfendaitt).* 

Jurisdiction  oj  the  CivU  and  Revenue  Oourts-^Act  XVIII  of  mS  (N.-W,?. 
Beat  Act),  a.  93  ig)^Itelation8  resembling  contract—Act  IX  oJ  1872  (Contrad 
Act ),  88,  69,  lO—Suit  of  the  nature  cognizable  in  Small  Cause  Court — Second  appeal 
^Act  X  of  1877  {CivU  Procedure  Code),  «.  686. 

On  the  death  of  a  dispute  arose  among  her  heirs  as  to  the  saocession  to  the 
■hare  of  a  village  of  which  she  was  the  recorded  proprietor.  In  Janoarj,  1874,  S, 
who  was  not  one  of  her  bciru,  and  who  was  not  a  share-holder  of  such  Tillage,  was 
recorded  in  the  rcTenue  register  as  lambardar  in  respect  of  her  share,  and  was  so 
recorded  nntil  February,  1878,  when  his  name  was  expunged,  and  the  name  of  B, 
who  was  one  of  the  heirs,  was  recorded  as  the  proprietor  of  such  share.  N  tub* 
sequently  sued  B  to  recover  Rs.  70-1314,  being  the  amount  which  he  had  ptid 
on  account  of  revenue  in  respect  of  such  share  during  the  period  between  Januarx, 
1874,  and  February,  1878,  instituting  such  suit  in  a  Civil  Court  (Munsif).  Held 
that  the  suit  was  not  one  cognizable  in  a  Revenue  Court  under  s.  93  ($)  of 
Act  XVIII  of  1873,  but  one  cognizable  in  a  Civil  Court.  also  that  the  suit 

was  one  for  damages  under  s.  70  of  Act  IX  of  1872,  within  the  meaning  of  s.  6 
of  Act  XI  of  1865,  and  accordingly  of  the  nature  cogni^ble  in  a  Court  of  Small 
Causes,  and  no  second  appeal  in  the  suit  would  lie. 

This  was  a  suit  instituted  in  the  Court  of  the  Munsif  of  Bans- 
gaon  in  which  the  plaintiflp  claimed  "  Rs.  70-13-4,  principal  and 
interest,  amount  of  revenue  paid  by  him  on  account  of  the  share  of 
Kaala  Kuari,  deceased,  in  the  village  of  Madanpur."    The  plain- 

•  Second  Appeal,  No,  1091  of  1879,  from  a  decree  of  R.  G.  Currie,  EhQi 
Judge  of  Gorakhpur,  dated  the  29th  July,  1879,  reversing  a  decree  of  JUulri 
Bafiz  Rahim,  Munsif  of  Bansgaon,  dated  the  ^5th  April,  1879. 
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tiff  stated  the  following  particulars  regarding  his  claim  t^^^  Kanla  1880 
Eoari  held  a  five-anna  four-pie  share  in  the  village  of  Madanpur :  " 
she  died  childless,  and  on  her  death  her  heirs  disputed  the  succes-  v. 
sion  to  her  estate  :  in  order  to  secure  the  payment  of  revenue,  the  Kath. 
plaintiflF,  a  stranger,  was  recorded  in  the  column  of  lambardars  in 
respect  of  her  share,  under  an  order  dated  the  28th  January,  1874 : 
from  that  time  to  the  6th  February,  1878,  the  plaintiflF,  without 
being  in  possession,  paid  the  revenue  due  from  Kaula  Kuari  :  on 
the  28th  February,  1878,  the  defendant's  name  was  recorded  as  her 
heir  in  the  khewat  pntttdari  and  revenue  register,  and  the  plain tiflTs 
name  was  expunged:  the  defendant  is  now  in  possession  of  the 
share,  and  the  plaintiff  should  recover  from  the  defendant  the 
revenue  paid  by  him,  together  with  interest.'*    It  was  stated  by 
the  defendant  in  defence  of  the  suit  that  *'the  plaintiff  had  been  in 
possession  of  the  share  of  Eaula  Kuari  and  had  paid  the  revenue 
because  he  had  been  in  possession,  and  that  the  defendant  was  only 
entitled  to  a  one-fourth  share  of  Eaula  Euari's  share,  and  conse- 
quently the  claim  for  the  revenue  of  the  whole  share  was  unjust." 

The  Munsif  held  that  the  defendant  had  failed  to  prove  by 
any  document"  that  the  plaintiff  had  been  in  possession  of  Eaula 
Eaari's  share ;  and  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  all  be  had  paid,  inasmuch  as  the  defendant's  name 
was  recorded  in  respect  of  the  whole  of  that  share ;  and  gave  the 
plaintiff  a  decree  for  the  money  claimed  by  him.  On  appeal  by  the 
defendant  the  District  Judge  held,  with  reference  to  s.  93  (^)  of 
Act  XVIII  of  1873,  that  the  suit  was  not  cognizable  in  the  Civil, 
but  in  the  Kevenue  Courts,  and  set  aside  the  Munsifs  decree  and 
dismissed  the  suit.  The  District  Judge  further  decided  as  follows  : 
"  Then  again,  the  plaintiff  was  put  in  possession  because  of  dis- 
putes about  the  property,  and  hence  he  was  answerable  for  all  col- 
lections of  rent,  and  should  have  shown  how  and  to  whom  he 
rendered  account,  and  he  should  have  deducted  his  own  payments 
for  revenue  and  made  over  the  balance  to  the  rightful  party  on 
wndering  possession  to  him.  Moreover,  defendant  is  not  the  proper 
party  to  sue,  for  his  share  since  obtained  is  one-fourth  only  of  the 
said  property,  and  he  did  not  get  mesne  profits  for  those  very 
montb  and  years  but  only  possession  after  them." 


Digitized  by 


(3  THE  INDIAN  LAW  REPORTS.  [VOL.  IlL 

1880  On  appeal  by  the  plaintiff  to  the  High  Court  it  was  contended 

„        that  the  suit  was  cognizable  in  the  Civil  Courts. 

Bai/naih.  ^®  Division  Beiich  (Stuart,  C.  J.,  and  Spankib,  J.,)  beforo 
which  the  appeal  came  referred  to  the  Fall  fieuch  the  questions 
stated  in  the  order  of  reference,  which  was  as  follows  t 

Stuart,  0.  J. — Two  very  important  questions  are  raised  in 
this  appeal,  and  I  propose  to  refer  them  for  decision  to  the  Full 
Bench  of  the  Court  The  first  question  is  whether  the  jurisdiotioi 
for  the  case  is  the  Civil  or  Revenue  Court,  and  the  second  is 
whether,  if  the  forum  is  the  Civil  Court,  the  case  should  be  heard 
and  determined  by  the  Munsif,  or  by  the  Small  Cause  Court.  The 
rulings  on  both  questions,  not  only  by  this  Court,  but  by  the  other 
High  Courts,  are  not,  as  I  view  them,  altogether  consistent,'  and  it 
would,  I  think,  be  very  desirable  to  review  and  finally  determine 
for  ourselves  the  law  on  both  the  questions. 

Spaneis,  J.— Assuming  that  the  suit  was  cognizable  by  the 
Bevenue  Court,  there  was  no  appeal  to  the  Judge,  the  claim  being 
under  Rs.  100  and  there  being  no  conflicting  daims  determined 
between  the  parties  as  to  the  proprietary  title  to  land.  But  the 
Full  Bench  decision  in  Bam  Dial  y.  Oulab  Singh  (1)  seems  in 
point,  and  according  to  that  ruling  the  Munsif  had  jurisdiction, 
and  therefore  the  Judge  bad  in  appeal,  and  I  woald  hold  his  decree 
dismissing  the  suit  to  be  correct.  But  I  find  that  the  Honorable 
Chief  Justice  wishes  that  the  Full  Bench  decision  referred  to 
should  be  reconsidered,  and  I  am  quite  willing  that  this  should  be 
done,  as  I  dissented  from  it  Moreover,  there  is  another  question 
as  to  whether,  if  the  Civil  Court  has  jurisdiotion,  the  Court  in  which 
the  suit  should  be  tried  is  not  the  Small  Cause  Court,  and  though 
I  believe  that  we  hold  cases  of  contribution  to  be  triable  by  the 
regular  Civil  Court,  there  are  rulings  which  point  to  a  difference. 
Besides  the  new  Contract  Act  n^y  have  some  bearing  upon  the 
question. 

The  Senior  Government  Pleader  (Lala  Juala  Braiad)^  for  ths 
appellant. 

Munshi  Eanuman  Prasad^  for  the  respcmdeni 
(1)  LL.B.,  1  AIL,  2§. 
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The  following  judgments  were  delivered  by  the  Fall  Beiich:  1880 
Stdabt,  U.  J. — I  substantially  concur  in  the  opinion  which  has  nath  Pbabad 
been  adopted  by  my  colleagues  in  this  reference.  Bai/'waw 

The  t^o  questions  submitted  to  us  are  (i)  whether  the  jurisdic- 
tion for  the  case  is  the  Oivil  or  the  Revenue  Court^  and  (ii)  whether^ 
if  the  Civil  Court  has  the  jurisdiction,  such  civil  jurisdiction  is  that 
of  the  Munaif  or  of  the  Small  Cause  Court  It  appears  that^  while 
a  dispnte  among  those  claiming  as  heirs  to  the  property  in  suit  iu 
consequence  of  Kaula  Kuari  having  died  childless  and  a  dispute  as 
to  the  succession  to  the  property  having  arisen  among  the  family^ 
an  arrangement  was  made  with  the  plaintiff,  a  stranger,  that  his 
name  should  be  entered  in  the  register  of  lambardars,  and  that 
he  should  pay  the  revenue  due  from  the  property,  and  this  he  did 
from  the  28th  January,  1874,  till  the  6th  February,  1878,  that  is,  he 
paid  the  revenue  leviable  from  the  property  for  upwards  of  four 
years.  The  family  dispute  about  the  succession  appears  to  have 
been  brought  to  a  termination,  for  on  the  28tb  of  the  same  month 
of  February,  1878,  the  name  of  the  defendant  was  entered  as  heir 
in  the  khewat  and  revenue  register  and  that  of  the  plaintiff  expun- 
ged, and  the  defendant  is  now  in  possession.  The  plaintiff,  who,  as 
I  have  said,  was  a  stranger  and  held  Ho  share  in  the  village,  has 
therefore  brought  this  suit  for  recovery  of  the  money  so  advanced 
by  him,  filing  it  in  the  Court  of  the  Munsif.  The  Judge  considers 
that  in  adopting  this  conrse  he  was  mistaken,  that  the  Munsif  had 
not  jurisdiction  to  entertain  the  case,  and  that  he  should  have 
proceeded  in  the  Revenue  Court  In  support  of  this  view  the  Judge 
refers  to  s.  93  (p)  of  the  Rent  Act  XVllI  of  1873,  but  in  this  view 
of  the  law  I  cannot  concur.  The  portion  of  s.  93  referred  to  applies 
only  to  "suits  by  lambard&rs  for  arrears  of  Government  revenue, 
payable  through  them  by  the  co-sharers  whom  they  represent,  and 
for  village-expenses  and  other  dues  for  which  the  co-sharers  may 
be  responsible  to  the  lambardars."  In  the  present  case,  however, 
the  plaintiff  was  in  no  such  position.  He  was  not  a  share-holder  in 
any  sense,  but  a  stranger  whose  name  had  been  entered  in  the 
register  of  lambard&rs  for  the  mere  purpose  of  meeting  the  Govern- 
m^t  revenue  pending  the  dispnte  among  the  family  to  the  succ^s- 
fion  to  the  property^  and  therefore  s.  93  (g)  has  no  application  to 
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1880  him,  and  he  cannot  therefore  be  regarded  an  amenable  to  the  jaris- 
"!     „         diction  of  the  Revenue  Court.    The  plaintiff  was' therefore  entitled 

r«  ATH  irRASAD  *■ 

V.  to  bring  his  suit  in  the  Civil  Court,  and  the  Civil  Court  having 

jurisdiction,  exclusive  jurisdiction,  is  the  Small  Cause  Court,  tliis 
being  a  claim  clearly  within  the  meaning  of  s.  69  of  the  Contract 
Act.  But  being  a  suit  of  that  nature  there  is  under  s.  586  of  the 
Procedure  Code  no  second  appeal  to  this  Court,  and  therefore  the 
decision  of  the  Judge  cannot  be  interfered  with  by  any  form  of 
appeal.  But  as  such  a  result  must  cause  gross  injustice,  the  money 
being  due  and  the  opinion  of  the  Judge  on  the  question  of  jurisdic- 
tion obviously  wrong,  the  plaintiff  would  be  well  advised,  when 
the  case  comes  on  again  before  the  referring  Bench,  to  apply  to 
this  Court  under  s.  622  of  the  Procedure  Code  and  for  such  remedy 
as  can  thus  be  afforded. 

Straight,  J.  (Pearson,  J.,  and  Oldfield,  J.,  concurring)— 
The  simple  question  for  determination  in  this  reference  is  whe- 
ther the  suit  brought  by  the  plaintiff-appellant  was  of  the  nature 
cognizable  by  a  Court  of  Small  Causes.  If  this  be  answered 
in  the  affirmative,  then  under  the  terms  of  s.  586  of  Act  X 
of  1877,  no  second  appeal  lies  to  this  Court  from  the  decision  of 
the  Zila  Court.  The  following  are  the  material  facts:  One  Kaula 
Kuari  had  a  five-anna  four-pie  share  in  the  village  of  Madanpnr. 
Upon  her  death  disputes  arose  among  her  heirs,  of  whom  the  de- 
fendant-respondent was  one,  and  thereupon  the  plaintiff,  who  was  not 
a  share-holder  in  the  village,  was  on  the  28th  January,  1874,  entered 
in  the  revenue  records  as  lambard&r  of  the  share  of  the  deceased 
and  so  continued  until  the  28th  February,  1878,  when  the  name  of 
the  respondent,  as  heir,  was  substituted.  Between  1874  and  1878 
the  appellant  had  paid  various  sums  for  revenue  due  in  respect  of 
the  five-anna  four-pie  share  of  the  village  of  Madanpur,  and  it  was 
to  recover  these  amounts  from  the  respondent  that  the  present  suit 
was  brought  on  the  5th  February,  1879.  The  Munsif  decreed  the 
claim,  but  on  appeal  his  decision  was  reversed  by  the  Judge,  who 
held  that  cl.  {g)  of  s.  93  of  Act  XVIII  of  1873  applied,  and  that 
the  appellant  should  have  gone  to  the  Revenue  and  not  to  the  Civil 
Court.  It  may  be  remarked  that,  although  he  disposed  of  the  ease 
on  the  question  of  jurisdiction,  the  officiating  Judge  seems  to  hard 
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entertained  and  dealt  witb  the  facts.  In  my  opinion,  he  was  wrong  ,  ^^^^ 
in  holding  that  the  suit  fell  within  the  description  of  the  section  of  jj^th'Pbasad 
the  Rent  Act  already  adverted  to.  Between  the  appellant  and  the  ^  ^ 
respondent  tli©  relations  of  lambard&r  and  co-sharer  in  the  proper 
sense  of  the  term  never  existed.  The  former,  a  stranger  to  the 
village  of  Madanpur,  was  simply  placed  in  vicarious  charge  of  the 
fhare  of  the  deceased,  under  what  provision  of  the  law  is  not  very 
clear,  until  the  right  of  inheritance  should  be  determined,  and 
tLoitgh  nominally  he  was  designated  lambardar,  he  cannot  be  said 
ever  actually  to  have  held  towards  the  respondent  the  position  con- 
templated by  cl.  0?),  8.  93  of  Act  XVIII  of  1873.  Moreover,  at 
the  time  he  brought  the  suit  his  name  had  been  expunged  from 
the  revenue  record,  and  his  temporary  connection  with  the  five- 
anna  four-pie  share  of  Kanla  Kuari  had  terminated.  It  therefore 
appears  to  me  that  the  officiating  Judge  was  in  error  in  holding  the 
appellant's  suit  to  be  one  for  the  Revenue  Court. 

But  now  comes  the  real  and  important  question,  was  it  of  a 
nature  cognizable  by  a  Court  of  Small  Causes,  or  in  other  words, 
does  it  fall  within  the  terms  of  s.  6  of  Act  XI  of  1865.  No  doubt 
there  are  many  cases  to  be  found  in  our  reports  in  which  it  has 
been  held  that  a  suit  for  contribution  cannot  be  brought  in  the 
Court  of  Small  Causes,  and  a  notable  judgment  by  Sir  Barnes  Pea- 
cock in  1867  may  be  found  in  R  imhux  Chittangeo  v.  Madhoosoodun 
Paid  Chaudhri  (1),  though  it  is  right  to  add  that  there  is  also 
one  of  the  Madras  High  Court  in  1870,  Gwind  Muneya  Tiruyan 
T.  Bapu  (2),  which  is  directly  adverse.  I  think,  however,  that 
neither  of  those  important  decisions  should  have  any  bearing  or 
influence  one  way  or  other  on  the  determination  of  the  question 
before  the  Court.  They  were  both  of  them  delivered  before  the 
passing  of  Act  IX  of  1872,  when  legislation  had  not  stepped  in 
with  plain  language  to  give  distinct  vitality  and  effect  to  certain 
relations  between  parties  out  of  whose  moral  obligations  one  to 
another  a  legal  fiction  had  grown  up  for  implying  a  contract,  and 
while,  aa  learned  expositions  of  law,  they  may  be  read  with  interest 
and  advantage,  for  practical  purposes  to  the  point  under  consider- 
ation they  are  obsolete  and  irrelevant.  Chapter  V  of  the  Contract 
Act  provides  for  "certain  relations  resembling  those  created  by 
(i)  7  W,  R.,  377.      (2)  5  Mad.  H,  C.  Bep.,  200. 
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^^^^  contract,**  and  ss.  69  and  70  seem  specially  framed  to  meet  cases 
NathPbasad  which,  while  no  contract  can  be  said  actually  to  exist  (and  to 
Bii/nith  ^"™P'y  would  involve  a  resort  to  legal  fiction),  justice  and  equity 
require  that  a  person^  for  whom  an  act  has  been  done  or  money  has 
been  paid  by  another  of  which  he  enjoys  the  benefit,  such  other  not 
intending  to  do  the  act  or  make  the  payment  gratuitously,  should 
re^imburse  or  compensate  the  person  doing  such  act  or  makiog 
such  payment.  Consequently  these  two  sections  create  a  statutable 
duty,  or  in  other  words,  turn  a  natural  into  a  legal  obligation  in 
the  person  for  whom  the  act  has  been  done  or  the  payment  has 
been  made  towards  the  person  doing  such  act  and  making  such 
payment,  and  the  latter  may  call  upon  the  former  to  fulfil  such  duty 
and  obligation,  and  if  he  fail  to  discharge  it,  he  will  be  responsible 
in  damages  for  the  breach.  In  the  present  case  the  plaintiff  paid 
the  revenue  for  the  defendants  lawfully,  that  is,  for  a  lawful  purpose ; 
he  did  not  intend  to  do  so  gratuitously,  and  the  defendant  has 
adopted  and  enjoyed  the  benefit  of  the  payments.  The  position 
of  the  parties,  therefore,  directly  falls  within  the  terms  of  s.  70  of  the 
Contract  Act  The  plaintiff's  suit  accordingly  was  in  reality  one 
for  damages,  the  measure  of  which  will  be  the  amount  he  has 
actually  paid,  and  as  such  was  of  the  nature  cognizable  by  a  Small 
Cause  Court,  the  amount  sought  to  be  recovered  being  under 
Bs.  500 ;  s.  586  of  the  Civil  Procedure  Code  consequently  apph'es, 
and  90  second  appeal  can  be  had  from  the  decision  of  the  officiating 
Judge  to  this  Court. 

isso  APPELLATE  CIVIL. 

July  7. 

^  •  Before  Mr.  Justice  Pearson  and  Mr.  Justice  Oidfidd. 

BAM  SEVAE  OAS  (Plaintifp)  v.  RAGHUBAB  BAI  anb  others 
(Defekdants).* 

Hindu  Law ''Joint  Hindu  family — Alienation^  Liability  of  the  Joint  undivided 
family  property  for  family  debts  ^Sale  in  Execution  of  Decree  against  one  memier 
of  Family  Property^  HighU  of  other  members. 

Diuring  the  minority  of  S,  a  member  of  a  joint  Hindu  family  oonaisting  of 
himself,  his  father  J,  and  hb  ancle  H,  and  while  he  was  liying  under  the  natonl 

*  Second  Appeal,  No.  257  of  1880,  from  a  decree  of  Bai  Bhagwan  Prasad,  Sob- 
ordinate  Judge  of  A>:amgarh,  dated  the  16tb  December,  1879,  a££rming  a  decree  of 
Maolri  Eamar-od-din  Ahmad,  Monsif  of  Axamgarh,  dated  the  llth  October.  18791 
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^oardiAQship  of  his  father,  R  saed  J  and     but  not  S,  as  the  heirs  of  P,  S*i  grand-  1880 
father,  and  as  the  heads  and  representatives  of  the  joint  family,  to  recover  a  joint  ■ 
famiijdebt  incarred  to  i?  by  P,  before  i8^«  birth,  by  the  sale  of  the  joint  family  BahSevak 
«5tfttc  which  had  been  hypothebited  by  P  as  security  for  the  payment  of  such  J^' 
debt.  R  obtaioed  a  decree  in  this  suit  against  J  and  H  for  such  debt,  such  decree  Baohdbar 
directing  the  sale  of  the  joint  family  estate  for  the  satisfaction  of  the  debt.  In  the 
esecQtion  of  such  decree  the  rights  and  interests  of  J  and  H  in  such  estate  were 
pat  cp  for  sale  and  were  purchased  by  B,  who  took  possession  of  such  estate. 
Held,  in  a  suit  by  S  to  recover  his  share  of  the  joint  family  estate,  that,  under  the 
cireomstaoces,  it  must  be  held  that  the  decree  against  /  and  H  was  made  against 
them  as  representing  the  joint  family,  and  therefore  such  decree  was  properly  execut- 
able against  such  estate,  notwithstanding  that  8  was  not  formally  brought  on 
the  record  of  the  suit  in  which  sach  decree  was  made,  and  S  could  not  recover  hi:* 
share  of  such  estate.    Bissessur  Lail  Sahoo  v.  Luchmessur  Singh  (I)  followed: 
Deendyal  Lai  v.  Jugdetp  Narain  Singh  (2)  distinguished. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Spankiey  for  the  appellant. 

Mnnshis  Hanuman  Prasad  and  Kashi  Fra$ady  for  the  res- 
poodents. 

The  judgment  of  the  High  Court  (Pbabson,  J.,  and  Oldfield, 
J  j)  was  delivered  by 

Oldpield,  J.— The  plaintiff^s  grandfather  Pragath  Rai  bor- 
rowed a  sam  of  money  from  the  defendants  No.  3,  4,  and  5,  res- 
pondents before  us,  by  deed  dated  11th  September,  1865,  before 
the  birth  of  plaintiff,  and  mortgaged  certain  ancestral  property  as 
security  for  the  loan.  In  1875,  when  plaintiff  was  a  minor  living 
under  the  natural  guardianship  of  his  father  Jasram  Rai,  the 
rc«pondents  above  mentioned  brought  a  suit  against  Jasram  Rai 
Md  his  brother  Harsukh  Rai,  as  heirs  of  Pragash  Rai,  for  the 
J^very  of  the  money  lent  by  sale  of  the  property  mortgaged, 
tnd  obtamed  a  decree  on  21st  November,  1875;  and  they  executed 
Aeir  decree  by  attaching  and  selling  the  mortgaged  property,  and 
^^^^e  the  purchasers  on  the  20th  March,  1876,  and  obtained 
P^^^on  of  the  property.    The  plaintiff  has  brought  the  present 

to  recover  his  share  of  the  property  on  the  ground  that  the 
stie  camiot  a£bct  more  than  Jasram  Rai's  and  Harsukh  Rai's 
(1)  L.  B.,  e  Ind,  App.,  233.  (3)  I.  L.  R.,  3  Calc,  198. 
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interests.  The  Courts  below  have  dismissed  the  suit,  and  we  find 
no  reason  to  interfere. 

The  money  for  recovery  of  which  the  respondents'  suit  was 
brought  was  borrowed  by  plaintiflTs  grandfather  before  plaintiffs 
birth  for  the  purpose  of  releasing  from  liability  to  sale  certain 
ancestral  family  property  ;  the  debt  was  therefore  clearly  a  debt 
which  plaintiff  is  bound  to  pay,  and  for  which  the  ancestral  property 
is  liable,  and  we  cannot  allow  the  contention  raised  that,  looking  at 
the  proceedings  taken  by  the  respondents  in  the  suit  they  brought 
in  1875  against  Harsukh  Rai  and  Jasram  Bai,  and  the  decree 
obtained  by  them,  and  the  sale-proceedings,  the  respondents  bought 
only  the  interests  of  Jasram  Rai  and  Harsukh  Rai.  It  may  be 
that  plaintiff  was  not  formally  brought  on  the  record  of  that  case 
as  a  defendant  under  the  guardianship  of  his  father,  but  at  the 
time  he  was  a  minor,  necessarily  under  the  guardianship  of  his 
father,  who  was  admittedly  the  head  of  a  joint  Hindu  family, 
and  the  suit  was  brought  against  his  father  and  his  uncle  as  the 
heirs  of  Pragash  Rai.  It  is  presumable  that  the  heirs  were  sued 
as  heads  and  representatives  of  the  joint  family,  and  indeed  there 
is  no  reason  to  doubt  the  fact,  and  the  suit  was  brought  ostensibly 
and  in  fact  to  recover  a  debt  for  which  the  family  was  liable,  and 
the  relief  sought  was  to  recover  the  debt  by  sale  of  the  ancestral 
property  mortgaged,  and  the  decree  was  made  for  the  sale  of 
the  property.  Under  these  circumstances,  it  must  be  held  that 
the  decree  was  passed  against  Jasram  Rai  and  Harsukh  Rai  as 
representing  the  joint  family  in  respect  of  a  joint  debt  of  the 
family,  and  was  properly  executable  against  the  joint  ancestral 
property,  and  the  plaintiff  cannot  recover  the  property  sold  in 
execution.  In  thus  deciding  this  case  we  consider  we  are  doing  no 
more  than  giving  effect  to  the  principle  laid  down  in  Bisaemr 
Loll  Sahoo  v.  Luchmessur  Singh  (I).  Two  decrees  bad  been  obtained 
against  a  member  of  a  joint  Hindu  family  as  heir  of  his  grand- 
father to  recover  a  debt  for  which  the  joint  family  was  liable,  and 
the  question  was  whether  the  entire  family  property,  which  had 
been  sold  in  execution,  was  liable  under  the  decrees  passed  against 
the  judgment-debtor  only.  It  was  held  to  be  liable.  Their  Lord- 
(1)  L  L.  tt.,  0  Ind.  App.,  233, 
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ships  held  that,  the  familj  being  joint,  it  was  to  be  presamed  that 
the  suit  was  brought  against  the  member  of  the  family  as  repre- 
senting the  family;  and  they  observed,  looking  to  the  substance 
of  the  cases  and  the  decrees,  they  are  substantially  decrees 
in  respect  of  a  joint  debt  of  the  family  and  against  the  representa- 
tire  of  the  faraily,  and  may  be  properly  executed  against  the  joint 
family  property;''  and  they  add:  "The  Court  will  look  at  the 
sobstance  of  the  transaction  in  execution  proceedings,  and  will  not 
be  disposed  to  set  aside  an  execution  upon  mere  technical  grounds 
when  they  find  that  it  is  substantially  right." 

The  case  of  Deendyal  Lai  v.  Jugdeep  Karain  Singh  (1)  has 
been  cited  as  an  authority  for  an  opposite  view  to  the  one  we  take. 
Bat  the  facts  of  that  case  may  not  be  similar ;  it  is  not  clear,  for 
instance,  from  the  report  of  that  case  whether  the  decree  in  the 
suit  had  been  passed  against  property  other  than  that  which  it 
was  sought  to  sell  in  execution,  and  the  auotion-pnrchaset  appears 
not  to  have  been  considered  a  bond  fide  purchaser  for  value  under 
the  circumstances.    We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Before  Mr,  Justice  Pearson  and  Mr,  Justice  Oldfield. 

im 

BKHARI  BHAGAT  (Dkfbndabt)  v.  BEGAM  BIBI  amd  otuebs  (Plaiktiffs.)*  •^"'i' 

Appeal^  Act  X  of  1877  {Civil  Procedure  Code),  «.  540. 

The  pUintilfay  the  widow  and  son  respectiyelj  of  N,  deceased,  claimed  immoye- 
able  proptrty  inherited  from  his  father  by  and  also  immoveable  property  which 
iiiddeToifed  opon  iVirom  hit  brother,  who  bad  predeceased  him,  and  mcHne  profits 
of  inch  properties.  The  Coort  of  first  instance,  finding  that  the  claim  to  the 
former  property  was  admitted,  and  that  to  the  latter  was  not  denied,  but  resisted 
u  barred  by  s.  13  of  Act  X  of  1877,  and  holding  it  not  to  be  so  barred,  made  a 
dsctee  retnming  the  plaint  to  the  plaintiffs  that  they  might  after  correcting  it 
file  it  either  in  the  Bevenoe  Court  in  regard  to  the  profits  of  the  former  property, 
or  in  the  Cif  il  Court  for  possession  of  the  latter  property.  Held  ih&t,  although 
the  claim  of  the  plaintiffs  was  not  either  decreed  or  dismissed,  yet  as  the  right 
iod  title  asserted  by  them  to  such  properties  was  implicitly  recognised  by  such 
decree,  the  defendants  were  entitled  to  appeal  from  it. 

•  Tirst  Appeal,  Ko.  16  of  1880,  from  a  decree  of  MauWi  Abdul  Majid  Khan, 
StbordhuUe  Judge  of  Ghizipur,  dated  the  16th  July,  1879. 

(1)  I.  L.R,  scale,  198. 
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The  facts  of  this  case  are  sufficiently  stated  for  tlie  purposes 
of  this  report  in  the  judgment  of  the  High  Court 

Munshi  Baniiman  Prasad  and  Lala  Lolta  Prasad^  for  the 
appellant. 

Pandit  Bishamhhar  liath  and  Shah  Asad  Aliy  for  the  respon- 
dents. 

The  judgment  of  the  High  Court  (Pearson,  J.,  and  Oldfibld, 
J.,)  so  far  as  it  is  material,  was  as  follows  : 

Pearson,  J. — The  suit  is  for  proprietary  possession  of  certain 
shares  in  certain  malidls  and  of  some  sir- lands,  and  for  mesne 
profits  of  the  shares  and  damages  in  respect  of  the  sir-lands  from 
1283  fasli.  The  plaintiff's  claim  the  share  inherited  from  his 
father  by  Niamat  Ali,  the  deceased  husband  of  the  female  and 
father  of  fte  male  plaintiff,  and  also  a  share  which  bad  devolved 
upon  Niamat  Ali  from  his  brother  Torab  Ali  who  predeceased  him. 
The  lower  Court,  finding  that  the  claim  to  Niamat  Ali's  original 
share  was  admitted,  and  that  to  the  share  derived  from  Torab  Ali 
was  not  denied,  but  resisted  as  barred  by  s.  )3,  ActX  of  1877,  and 
liolding  it  not  to  be  so  barred,  thought  it  proper  to  return  (he 
plaint  to  the  plaintiff  that  she  may  after  correcting  it  file  it  either 
in  the  Revenue  Court  in  regard  to  tlie  profits  of  the  share  owned 
by  her  in  her  own  right,  or  in  the  Civil  Court  only  for  possession 
of  the  residuary  share  and  its  mesne  profits." 

The  anomalous  nature  of  the  lower  Court's  final  order  has 
raised  a  question  as  to  the  admissibility  of  the  appeal  preferred  here 
by  the  defendant.  It  was  contended  by  the  respondents'  pleader 
that  the  appellant  was  not  injured  by  the  decree  and  had  no  right 
to  appeal  from  it.  The  claim  of  the  plaintiffs  is  not  indeed  either 
decreed  or  dismissed  in  terms  :  but  in  effect  the  ri^ht  and  title 
asserted  by  them,  to  the  shares  which  form  the  subject  of  their 
claim  is  implicitly  recognized  as  entitling  them  to  sue  by  an 
amended  plaint  for  profits  or  possession  in  the  Revenue  or  the  Civil 
Couri  This  being  so,  we  cannot  say  that  the  present  appeal  is 
inadmissible,  and  we  proceed  to  dispose  of  it. 
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Befen  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight.  7880 

July  20. 

lEBAL  BEGAM  (Dwtekdakt)  v,  GOBIND  PRASAD  (PLAWTiFr)-   - 

Vendor  and  purchaser    Con  tract  of  Sale, 

The  rendoT  of  certain  immoTeable  property  agreed  to  sell  such  property  and  the 
pftrchaier  agreed  to  purchase  it  on  the  understanding  that  the  purchaser  should 
Kum  a  part  of  the  purchase-money  and  therewith  discharge  certain  hood-debts 
doe  by  the  xendor  for  the  payment  of  which  such  property  was  hypothecated  in 
the  bonds.  On  such  understanding  the  rendor  executed  a  conveyance  of  such 
property  to  tbe  purchaser.  iJeldt  in  a  suit  by  the  purchaser  for  the  possession  of 
radi  property  in  Tirioe  of  such  conyeyance,  that,  the  purchaser  not  having  paid 
rach  bond-debts  or  done  anything  to  account  for  such  part  of  the  purchase-money 
•ccordiDg  to  such  understanding,  the  contract  of  sale  had  not  been  completed  and 
the  suit  was  therefore  not  maintainable. 

Thk  plaintiff  in  ibis  suit  claimed  possession  of  a  village  called 
Pheri  in  virtue  of  a  deed  of  sale  executed  in  his  favor  by  tbe  defend- 
ant on  the  29th  June,  1876,  and  registered  on  tbe  25th  August, 
187G.    This  deed  declared  that  out  of  the  purcBlise-money, 
Ks,  16,000,  Bs.  14,000  remained  with  the  plaintiff  to  be  paid  in  satis- 
faction of  three  bonds  dated  severally  tbe  15th  August,  1868,  tbe 
14th  Ootober,  1869,  and  the  15th  April,  1871,  in  which  the  property 
conveyed  was  hypothecated,  and  that  the  defendant  had  received 
Ra.  2,000  in  cash.    In  his  plaint  the  plaintiff  alleged  as  follows  : 
In  part  payment  of  the  consideration-money  Rs.  900  was  paid  to  the 
vendor  after  the  execution  of  the  sale-deed  and  before  its  registra- 
tion, and  Bs.  1,100  was'paid  to  the  vendor  subsequent  to  registra- 
lion :  thus  tbe  defendant-vendor  received  in  part  of  tbe  purchase- 
money  Rs.  2,000  in  cash,  and  the  vendor  left  with  the  plaintiff- 
vendee  Rs.' 14,000  for  liquidation  of  debts  for  which  the  said  village 
together  with  other  property  stood  pledged:  in  this  way  the  vendor 
i«ceived  the  whole  of  the  purchase-money,  and  a  detail  of  tbe  pay- 
ment of  the  consideration-money,  as  well  as  of  the  debts  to  tbe  pay- 
ment of  which  Rs.  14,000  were  credited,  is  given  below  :  the  de- 
fendant-vendor, on  receipt  of  Rs,  1,100,  made  over  tbe  sale-deed  to 
the  plaintiff  and  put  him  in  proprietary  possetteion  of  the  village  : 
be  remained  in  possession  of  the  village  for  a  few  months  and  col« 
lected  rent  from  the  tenants,  paid  the  revenue-instalments  to  the 

*  First  Appeal,  No.  64  of  1879,  from  a  decree  of  ManWl  Sami-uMah  £han, 
Sabordioate  Jadf e  of  Moradabad,  dated  the  Slat  March,  1S79. 
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^^^^       Government,  and  sold  the  dhak  and  beri  produce  in  the  said  village : 
IkbalBeoam        defendant  visited  the  said  village  in  March,  1877,  and  forcibly 
GoBiND  Pra   ^^^P^^s^^s®^       plaintiff  therefrom,  and  on  the  9th  April,  1877, 
8AD.        she  stated  in  the  case  of  mutation  of  names  that  she  had  not  given 
possession  to  the  plaintiff :  accordingly  the  Assistant  Collector,  oa 
this  very  ground,  on  the  said  date,  refused  to  effect  mutation  of 
names  in  the  plaintiff's  favor,  and  his  decision  was  affirmed  on 
.  appeal  on  the  9th  June,  1877:  this  is  the  cause  of  action  vrhich  iJie 
plaintiff  has  against  the  defendant." 

The  defendant  stated  in  her  written  statement  that  she  had 
only  consented  to  sell  the  property  in  suit  for  the  purpose  of 
liquidating  the  bond-dehts  mentioned  in  the  sale-deed,  for  pre- 
venting the  accumulation  of  interest  on  the  said  debts,  and  for 
freeing  herself  from  liabilities",  and  that  the  plaintiff  had  agreed 
to  pay  the  bond-debts  and  to  cause  the  bonds  to  be  returned 
to  her,  but  had  failed  to  carry  out  his  agreement.  She  further 
slated  as  follows  :■ — "  Consequently  the  sale  transaction  remained 
incomplete,  and  it  was  on  this  very  account  that  the  defendant 
neither  gave  possession  of  the  property  to  the  plaintiff,  nor  obtain- 
ed mutation  of  names  ;  now  the  plaintiff,  who  having  fraudulently 
caused  the  sale-deed  to  be  executed  by  the  defendant's  agent  took 
it,  and  for  whose  fault  and  breach  of  promise  the  sale  was  not 
concluded  and  completed,  is  not  competent,  in  point  of  justice 
and  according  to  law,  to  claim  possession  of  the  property  in  suit  in 
virtue  of  the  said  sale :  granting  that  the  sale-transaction  has 
not  become  void,  still  until  the  plaintiff  causes  the  bonds  to  be 
returned,  he  cannot,  in  point  of  justice,  be  entitled  to  the  possession 
of  the  disputed  property  yielding  an  annual  income  of  more  than 
Rs.  700  by  paying  only  Rs.  2,000  :  the  plaintiff's  dishonest  motive, 
his  fraudulent  practice,  and  his  breach  of  promise  are  evident  from 
the  circumstance  that,  even  up  to  this  time,  he  has  not  expressed 
his  readiness  to  pay  off  the  debts,  to  cause  the  said  bonds  to  be 
returned,  and  to  free  the  defendant  from  the  said  debts." 

The  Court  of  first  instance  gave  the  plaintiff  a  decree  for  the 
possession  6f  the  property,  the  material  portion  of  its  decision  being 
as  follows:  "  Leaving  out  of  consideration  the  particulars  of  the 
transaction  of  Bs.  14,000,  the  Court  is  of  opinion  that^  as  the  sale- 


Digitized  by 


VOL.  la]  ALLAHABAD  SERIES.  79 

deed  was  executed,  and  registration  also  completed,  and  Rs.  2,000 
oat  of  the  purchase-money  was  also  received,  the  sale-transaction 
wi8  undoubtedlj  complete.  Even  if  Rs.  14,000  be  held  not  to  have 
been  paid,  still  that  cannot  affect  the  completion  or  validity  of  the 
sale-transaction.  The  defendant  is  not  competent  to  ignore  the  sale 
or  declare  it  to  be  null,  supposing  there  was  any  such  condition  as 
is  alleged  by  the  defendant  (the  existence  of  which  is  not  proved), 
and  in  consequence  of  its  non-fulfilment  the  defendant  suffered  a 
lo6s,  having  bad  to  pay  interest  on  the  money  she  was  not  bound 
to  pay  ;  in  that  case  the  defendant  should  have  instituted  a  suit  for 
damages  or  one  of  some  oth^r  kind,  us  she  thought  proper.  The 
sale-transaction,  which  was  altogether  conclusive,  cannot  be  objec- 
ted to  by  her.  Therefore,  the  Court  is  of  opinion  that  the  sale- 
transaction  was  valid  and  had  become  conclusive.  The  defendant's 
objections  against  it  are  not  proved  and  are  wrong.  The  plaintiffs 
statement  in  respect  of  possession  and  his  subsequent  dispossession 
is  in  the  opinion  of  the  Court  untrue.  The  plaintiff  is  not  proved 
to  have  held  possession.  But  this  creates  no  defect  which  could  bar 
the  plaintiff^B  claim  for  possession  being  decreed'\ 

The  defendant  appealed  to  the  High  Court,  the  principal  grounds 
of  apjpeal  being  (i)  that  the  plaintiff,  having  by  means  of  a  proviso 
which  he  did  not  mean  to  perform,  induced  the  defendant  to  execute 
the  deed  of  sale,  had  been  guilty  of  fraud,  and  was  not  entitled  to 
any  relief ;  and  (ii)  that  the  plaintiff,  having  failed  to  perform  his 
part  of  the  contract  of  sale,  was  not  entitled  to  a  decree  under  that 
contract,  and  his  suit  should  have  been  dismissed. 

Mr.  Cardan  and  Mir  Zahur  Busain,  for  the  appellant. 

Dlunshi  Hanutnan  Prasad^  for  the  respondent. 

The  judgment  of  the  High  Court  (Stuart,  C.  J.,  and  Straight, 
J.),  so  fer  as  it  related  to  the  above  contention,  was  as  follows : 

Judgment. — This  is  a  first  appeal  in  which  the  defendant-appel- 
lant complains  of  the  judgment  of  the  Subordinate  Judge  of  Mora* 
dabad,  by  which  that  officer  allowed  the  plaintiff's  claim  under  a 
sale-deed,  dated  29th  June,  1876,  and  registered  on  the  25th  August, 
1876,  on  the  ground  of  the  plaintiff's  failure  to  perform  his  part  of 
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1880       the  contract,  that  the  sale-transaction  is  therefore  incomplete,  and 
iKBAL  Bkgam  ^^^^      plaintiff  was  not  entitled  to  the  possession  of  the  property 
V*         which  he  claims. 

GOBIND  PSA- 

As  the  appellant  desires  our  judgment  on  the  merits  of  the  case, 
the  first  two  reasons  of  appeal  disputing  the  legality  of  the  registra- 
tion of  the  deed  of  sale  are  not  pressed  by  his  counsel,  and  it  is  un- 
necessary for  us  therefore  to  express  our  opinion  on  the  validity  or 

othejrwise  of  the  registration  that  was  made  •  

 On  the  merits  we  are  clearly  of  opinion  that  the  defendants 

contention  is  right  and  that  this  appeal  must  be  allowed.  The  views 
of  the  Subordinate  Judge  on  the  transaction  between  the  plaintiff 
and  defendant  are  entirely  conjectural,  and  are  not  only  inconsistent 
with  the  admitted  facts  which  led  to  the  contract  of  sale,  but  are 
positively  disproved  by  the  evidence.  The  consideration  in  the  sale- 
deed  was  Rs.  16,000,  Rs.  2,000  of  which  was  paid  in  cash,  and  the 
remaining  Rs.  14,000  were  to  be  applied  by  the  plaintiff  towards  the 
payment  and  discharge  of  three  bonds  dated  respectively  15th  August, 
1868, 14th  October,  1869,  and  15th  April,  1871.  If  this  engagement 
had  been  fulfilled  by  the  plaintiff,  it  would  have  been  his  duty  to  have 
returned  tlie  discharged  bonds  to  the  defendant ;  but  this  he  has  not 
done,  nor  has  he  paid  the  boud-debts,  or  done  anything  to  account 
for  the  Rs.  14,000  in  the  manner  provided  by  the  sale-deed,  k 
fact  the  plaintiff  himself  does  not  even  allege  in  his  plaint  that  he 
has  applied  the  Rs.  14,000  in  this  manner,  while  one  of  his  own 
witnesses,  one  Assad  Ali,  a  mukhtar,  makes  a  statement  in  his  de- 
position which  may  explain  the  plaintiff^s  failure  to  apply  the 
Bs.  14,000  as  stipulated  in  the  sale-deed.  This  witness  says  that 
he  had  learnt  that  there  was  money  due  by  the  plaintiff  to  Sheo 
Prasad  (since  deceased),  and  he  had  learnt  this  from  Debi  Dial, 
Sheo  Prasad's  son,  and  he  adds  that  he  had  learnt  this  fact  before  as 
well  as  after  the  execution  of  the  deed  by  the  defendant  to  the  plain- 
tiff. He  then  goes  on  to  say: — "In  my  opinion  the  nature  of  the 
account  was  this,  that  Gobind  Prasad  was  imprisoned  by  the  Nawab 
of  Rampur  for  default  of  payment  of  revenue,  and  Sheo  Prasad 
bad  paid  that  amount,  and  Gobind  Prasad  had  promised  that  he 
would  give  credit  for  that  amount  in  the  account  of  the  joint  bonds, 
and  this  was  the  account  which  could  not  be  adjusted."   In  otlier 
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words,  the  plaintiff  had  used  the  defendant's  bonds  for  his  own  bene-  -I^SO 
fit  on  accoant  of  his  indebtedness  to  Sheo  Prasad,  and  afterwards  to  1       „  * 
Debi  Dial,  and  not  as  he  had  arranged  with  the  defendant.    The  ^ 
contract  between  the  plaintiff  and  defendant  was  therefore  incom-  bad. 
plete,  and  indeed  merely  inchoate,  and  the  property,  possession  of 
which  he  claims,  did  not  pass  to  him.    On  this  subject  our  atten- 
tion was  directed  to  Sugden's  Vendors  and  Purchasers,  14th  ed., 
p  241,  where  it  is  laid  down  that    a  purchaser  cannot  maintain  an 
action  for  breach  of  contract  without  having  tendered  a^conveyance, 
and  the  purchase- money;*'  which  appears  directly  in  point  in  the 
present  case;  for  here,  although  there  was  an  intended  contract  and 
the  execution  of  a  conveyance  or  sale-dee<l,  there  has  been  a  mani-* 
fest  withholding  of  the  purchase-money,  and  therefore  the  plaintiff 
cannot  maintain  his  suit.    The  Subordinate  Judge  has  taken  an  en- 
tirely erroneoaa  view  of  the  case,  and  we  must  reverse  his  judgment 
an-i  decree,  and  allow  the  present  appeal  with  costs  in  both  Courts. 

Appeal  allowed* 


1880 

Be/ore  Mr.  Jtulice  Oldfield  and  Mr,  Juttlce  SiratghU  J^^ly  20. 


MQHAMMAD  ABU  JAFAR  (PLUMTirO  v.  WALI  MUHAMMAD  and  otHEiia 

(DirBSDAllTS.)* 

Jvudicdon  of  Civil  and  Revenne  Courtn-^Aci  X  VI 11  o/lS71  {N.-W.  P.  Rent  Act), 
«.  \0f  95  ^Ejectment  of  Tenant-^  Deter  tnination  of  nature  and  clasn  of 

tenancy    Determination  of  title — Reg  Judicata. 

A  suit  for  a  declaration  that  the  defendant  hold?  an  estite  paying  revenne  id 
Giverument  w  a  mtna^cr  sabjcct  to  ejectment  at  will,  and  not  under  a  perpetual 
)ei»e  ac  a  fixed  rate  of  rent,  and  for  the  defendant's  ejectment,  is  ono  cognizable 
bj  the  Ciril  Coarta. 

In  tach  a  lait,  if  the  relationship  of  landholder  and  tenant  between  the  parties 
be  ettablished,  then  the  Be?enue  Coort  only  can  make  an  order  for  the  defendant's 
ejectment,  or  for  determining  the  nature  and  clasa  of  his  tenure^  that  is  tosaj, 
whether  he  is  a  tenant  at  fixed  rates  within  the  meaning  of  s.  4  of  Act  XVIU  of 
1S7I,  or  an  ex- proprietary  tenant,  or  tn  occupancy-tenant,  or  a  tenant  withcut  a 
nf  ht  of  occupancy. 

The  question  of  title  raised  in  such  a  suit  is  not  concluded  by  the  orders  of 
the  Revenue  Canrta  establishing  the  relationship  of  landlord  and  tenant  between 

•  Second  Appeal,  No.  1183  of  1870,  from  a  decree  of  H.  D.  Willock,  Eaq^ 
J«dfe  of  Azamgarh.  d<ted  the  9th  September,  1879.  reverafng  a  decree  of  Maulfi 
SsQsr-ad-di&  Ahmad,  Uunsif  of  Azamgarh,  dated  the  11th  June,  1879. 

11 
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the  parties,  on  an  application  having  been  made  bj  the  defendant  nnder  B.9^ot  Aci 
XVIII  of  1873,  upon  a  notice  hayiog  been  serred  upon  him  bj  the  plaintiff  under 
8.  36  of  that  Acty  objecting  to  bis  ejectment. 

Tbb  facia  of  tbis  case  are  snfBcieDtlj  stated  for  the  porposes  of 
ibis  report  in  the  order  of  the  High  Court  remanding  the  case  \0 
the  lower  appellate  Court, 

Munshi  Kashi  Prasad^  for  the  appellant 

Pandit  Bishambhar  Nathy  Babu  Oprokcah  Chandar  Mukarjiy 
and  Mir  Akbar  Husain,  for  the  respondents. 

The  High  Court  (Oldfibld,  J.,  and  Stbaioht^  J.J  made  the 
following  order  of  remand: 

OLDFiELi>y  J, — The  plaintiff  avers  that  he  holds  by  purchase  a 
two-anna  share  out  of  eight  annas  in  mau^  Damri  Makhdumpnr, 
and  that  the  defendants^  who  are  in  possession  of  the  eight  annas 
share,  hold  the  same  as  managers  for  the  proprietors,  P^J^^g  ^ 
the  latter  the  profits,  but  with  liability  to  be  ejected  at  will ;  aod 
the  plaintiff  seeks  to  have  it  declared  that  defendants  have  no  sort 
of  proprietary  right  such  as  it  is  alleged  they  have  set  up  ;  and  be 
asks  that  they  may  be  ejected  from  the  two-anna  share  belonging 
to  plaintiff,  and  he  also  seeks  to  recover  mesne  profits.   The  mate- 
rial answer  made  by  the  defendants  is  that  they  are  not  managers 
on  behalf  of  plaintiff  or  the  zamindars,  but  have  ever  since  the  fifth 
settlement,  or  ninety-three  years  ago,  held  the  property  on  a  perpe- 
tual lease  under  a    muskakhasidarV^  pattah,  or  lease,  on  payment 
of  a  fixed  rent,  and  are  not  liable  to  be  ejected  y  that  the  plaintiff 
has  already  taken  proceedings  in  the  Revenue  Court  to  eject  them 
under  s.  3(>,  Act  XYIIl  of  1873,  without  success ;  and  that  the 
order  then  passed  is  final  and  conclusive  ;  and  that  the  Civil  Conrt 
cannot  take  cognizance  of  this  suit  with  reference  to  the  provisions 
of  ss.  96,  197,  and  199  of  Act  XVHI  of  1873.   There  was  a  plea 
also  that  the  sale-deed  by  which  the  former  zamindars  conveyed  to 
plaintiff  a  two-anna  share  expressly  reserved  the  defendants*  rights. 
The  Court  of  first  instance  held  tiiat  the  defendants  had  not  proved 
any  sudi  tenure  as  they  assert :  on  the  contrary^  the  evidence  shows 
that  they  held  the  property  under  different  tenures  at  different 
times,  paying  varied  sums  by  way  of  rent ;  that  it  had  been  held 
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in  mortgage  from  1215  to  1227  fasli,  and  from  1228  to  1231  fasli  1880 

had  beea  held  in  mortgage  by  Jamiua  defendants*  ancestor,  after  mohimmad 

which  the  same  person  held  it  under  a  simple  lease  from  1234  to  1238  Abu  Jafak 

fasli  at  Rs.  215,  and  sabsequently  there  was  a  lease  to  one  Chedan  Wali'  Mo- 

from  1240  to  1244  fesli.   The  Court  also  considered  the  order  in  «amiiad, 
the  settlement  department  conclusive  against  any  such  right  as 
defendants  now  set  up,  and  the  suit  was  decreed. 

The  defendants  now  before  us  appealed  to  the  Judge,  urging 
similar  grounds  as  those  taken  in  the  Court  of  first  instance.  The 
Judge  has  dismissed  the  suit  on  the  ground  that  the  plaintiff  can 
maintain  no  suit  for  a  declaration  of  his  right,  since  the  orders  in 
the  revenue  department  in  the  proceedings  taken  under  s.  36, 
ActXVllI  of  1873,  are  conclusive  on  the  question  of  the  relative 
position  of  the  parties,  and  that  position  having  been  held  to  be 
one  of  landlord  and  tenant,  the  further  claim  for  ejectment  cannot 
be  maintained. 

The.  decision  of  the  Judge  cannot  be  upheld.  The  claim,  as  it 
will  be  seen  from  the  mention  of  it  already  given,  is  for  a  declara- 
tion ihat  defendants  held  the  share  as  managers  only  liable  to  eject- 
ment at  will,  and  are  not  in  the  position  they  set  up  of  holders 
under  any  sort  of  perpetual  lease  at  fixed  rates  of  rent.  The  ques- 
tion is  obviously  a  matter  peculiarly  within  the  jurisdiction  of  a 
Civil  Court  to  determine.  S.  95,  Act  XVIII  of  1873,  enacts  that 
no  Courts  other  than  Courts  of  Revenue  shall  take  cognizance  of  any 
dilute  or  matter  on  which  any  application  of  the  nature  mentioned 
in  that  section  might  be  made ;  and  amongst  them  are  applications 
to  determine  the  nature  and  class  of  a  tenant's  tenure  under  s.  10, 
and  applications  to  eject  a  tenant  under  ss.  35  and  36.  But  this 
lair  cannot  apply  to  this  suit  as  brought,  where  no  tenancy  on  the 
part  of  the  defendants  is  really  admitted,  and  where  relief  is  sought 
against  an  alleged  assertion  by  defendants  of  a  proprietary  right 
There  is  nothing  therefore  in  the  Rent  Act  to  prevent  a  Civil  Court 
from  determining  what  is  the  actual  status  of  the  parties.  If  a  tenan- 
cy be  established,  then  of  course  it  is  only  the  Revenue  Court  that  can 
make  any  order  either  for  ejectment  or  for  determining  the  nature 
and  class  of  the  tenant's  tenure  under  s.  10^  that  is,  whether  he  is 
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a  tenant  at  fixed  rates  (i.  e.j  within  the  meaning  of  s.  4),  or  an  ex- 
proprietary  tenant,  or  an  occupancy-tenant,  or  a  tenant  without  a 
right  of  occupancy;  but  any  question  as  to  the  terms  on  which  s 
tenant  may  be  holding,  not  properly  coming  within  the  provisions 
of  8. 10,  would  not  be  one  exclusively  within  a  Revenue  Court's  cog- 
nizance. Looking  therefore  to  the  claim  and  the  relief  sought  for  a 
declaration  of  right,  there  is  nothing  to  prevent  a  Civil  Court  deter- 
mining it.  Nor  do  the  proceedings  already  taken  in  the  Settlement 
Court  and  the  Revenue  Court  bar  the  Judge  from  deciding  the 
question  of  title  raised.  It  appears  that  in  1873  the  present 
plaintiff  applied  to  the  Settlement  Officer  to  have  defendants'  names 
expunged  from  the  registers  as  perpetual  lessees,  and  an  order  was 
passed  that  they  were  not  holding  under  a  perpetual  lease,  and 
that  their  rent  was  not  of  a  fixed  character.  This  order  cannot  aflfect 
this  suit.  The  proceedings  in  the  Revenue  Court  were  commenced 
on  an  application  made  by  defendants  under  s.  39,  Act  XV'III  of 
1873,  (on  whom  plaintiff  appears  to  have  served  a  notice  under 
8.  36),  objecting  to  plaintiff* s  ejecting  them.  The  Assistant  Collec- 
tor held  defendants  were  mere  tenants-at-will  since  1837,  and 
liable  to  be  ejected.  The  Commissioner  on  the  other  hand  held 
they  were  not  tenants  at  all  within  the  meaning  of  s.  36,  as  they 
did  not  pay  rent ;  and  on  final  appeal  to  the  Board  it  wds  held  that 
they  were  tenants  with  rights  of  occupancy  and  not  liable  to  be 
ejected  under  s.  36.  But  the  orders  passed  in  these  proceedings 
are  not  final  on  the  question  of  title  raised  in  the  suit  before  us. 
This  point  has  been  already  determined  by  the  Full  Bench  of  this 
Court  in  Shimbhu  Narain  Singh  v.  Bachoha  (1), 

The  Judge  must  decide  the  issue  as  to  the  position  of  the 
defendants  whether  they  are  merely  managers  of  the  property 
without  possession  of  any  proprietary  or  tenancy  right  and  as  sach 
are  liable  to  be  ejected,  or  whether  they  are  lessees  holding  under 
n  lease  in  perpetuity  at  a  fixed  rent.  The  case  is  remanded  for 
trial  of  this  iasue  and  ten  days  will  be  allowed  on  submission  of 
the  finding  for  objections. 

Cause  remandedn 


(1)  I.  L.  R.,  2  All.,  200. 
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FULL  BENCH. 


1880 
July  26. 


Btfon  Sir  Robert  Stuart,  Kt,  Chief  Justice,  Mr.  Justice  Pearton,  Mr,  Justice 
Oldfidd,  and  Mr.  Justice  Straight. 

RAJ  BAHADUK  (Plaihtipf)  v.  BIRMHA  SINGH  (Dependant) 

Jvuitetiou  of  Civil  and  Revenue  CourU—Act  KVUI  of  1873  {N,-W.  P,  Rent 
Act),  ss.  44,  9Z ^Landholder  and  Tenant^ Res  judicata  —Imprjvements  btf  Tenant 


A  suit  in  which  the  matter  ia  dispute  is  whether  a  landholder  is  entitled  to 
deittoliih  a  well  conatracted  by  a  tenant  is  not  one  cognizable  in  the  Revenae 
CoortB  bat  in  the  CiTil  Courta. 

The  decision  of  a  Revenae  Court,  in  a  suit  by  a  landholder  against  a  tenant 
onder  s.  93  (h)  of  Act  XVill  of  1873  for  the  ejectment  of  the  tenant  on  the  ground 
of  miscondact  in  construeting  a  well,  that  the  tenant  could  not  be  ejected  from 
bu  holding  without  compensation  being  giren  to  him  for  his  outlay  in  construct- 
ing it,  ia  a3t  a  determination  of  the  landholder's  right  to  demolish  the  well 
as  hafing  been  constructed  by  a  peraon  not  having  a  right  to  construct  it,  and 
coaieqaently  auch  a  decision  is  not  a  bar  to  a  suit  by  the  landholder  in  the  Civil 
Court  for  the  demolition  of  the  well  as  having  been  so  constructed. 

S.  44  of  Act  XV III  of  1873  implicitly  authorizes  tenants  of  all  classes  to 
ironttmct  wells  for  the  improvement  of  the  land  held  by  them,  and  therefore, 
where  a  well  constructed  by  a  tenant  benefits  the  laud  held  by  him,  a  suit  by  the 
landholder  in  the  Civil  Court  for  its  demolition  as  having  been  made  without  his 
consent  is  not  maintainable. 

The  plaijitiiF,  a  landholder,  instituted  the  present  suit  against 
the  defendant,  his  tenant,  in  the  Oonrt  of  the  Munsif  of  Fateh- 
pur,  on  the  4th  July,  1878,  claiming  that  the  defendant  might  be 
restrained  from  constructing  a  well  upon  the  land  occupied  by 
him ;  that  the  materials  for  constructing  the  well  might  be  re- 
moved from  the  land,  and  the  land  restored  to  its  former  condi- 
tion; and  thai  Bs.  10  might  be  awarded  to  him  as  compensation; 
<daimiDg  on  the  ground  that  the  defendant  was  wrongfully  cons- 
tnictmg  the  well  without  his  consent.  The  defendant  set  up  as  a 
defence  to  the  suit  that  the  well  had  been  actually  constructed 
before  the  suit  was  brought,  and  for  that  reason  should  be  allowed 
to  remain ;  that  the  well  had  been  constructed  with  the  consent 
of  the  plaintifiTs  agent,  and  the  land  was  not  injured  by  its 

'  Hecood  Appeal,  No»  211  of  1880,  from  a  decree  of  J.  H.  Prinsep,  Esq.,  Judge 
of  Gawnpore,  dated  the  11th  December,  1879,  affirming  a  decree  of  Pandit  KaM 
Kjuaio,  Munsif  of  Fatcbpor,  dated  the  ith  ^ptember,  1878, 
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constrnctioQ  but  was  benefited  and  improved  therebj;  and 
that  the  suit  was  not  cognizable  in  the  Civil  Courts  bnt  in  the 
Revenue  Courts.    It  appeared  that  the  plaintiff  had  formerly  ap- 


BiRMHA     plied  to  the  Revenue  Court^  under  s.  93  of  Aet  XV III  of  1873,  for 


the  ejectment  of  the  defendant  on  the  ground  that  he  had  commit- 
ted a  breach  of  the  conditions  of  his  tenancy  in  building  the  well 
without  the  plaintiff's  consent.  This  application  was  refused  by 
the  Revenue  Court  on  the  t>th  June,  1878,  on  the  ground  that  tlie 
defendant  had  improved  the  land  by  the  construction  of  the  well, 
and  under  s.  44  of  Act  XVIII  of  1873  could  not  be  ejected  with- 
out payment  of  compensation.  The  Munsif  held  that  the  present 
suit  was  cognizable  in  the  Civil  Courts,  and  dismissed  it  for  reasons 
which  it  is  not  material  to  state.  On  appeal  by  the  plaintiff  the 
District  Judge  affirmed  the  decree  of  the  Munsif  on  the  ground, 
amongst  others,  that  the  matter  in  dispute  was  res  judicata,  with  re- 
ference to  the  decision  of  the  Revenue  Court  of  the  6th  June,  1878. 
The  material  portion  of  the  District  Judge's  decision  was  as 
follows:  The  case  is  really  the  same  as  that  already  disposed 
of  by  the  Revenue  Court.  The  present  suit  does  not  seek  to  set 
aside  that  order,  and  the  order  being  passed  by  a  Court  competent 
to  do  so,  must  be  held  to  be  binding  to  the  effect  that  defendant 
cannot  be  dispossessed,  and  the  well  dug  by  him  must  be  con- 
sidered to  be  a  work  effected  for  the  improvement  of  the  land  in 
his  possession.  What  plaintiff  fears  is  that  he  will  have  to  pay 
compensation  in  a  larger  amount  than  is  agreeable  to  him,  before  he 
can  turn  his  tenant  out.  Defendant  is  shown  to  be  a  tenant  with 
rights  of  occupancy  in  respect  of  the  land  on  which  the  well  is  built. 
He  had  proceeded  to  dig  to  some  depth  into  the  ground  and  had 
incurred  an  outlay  of  more  than  Rs.  59,  as  reported  by  the  peshkar 
of  the  tahsil  in  the  revenue  suit,  before  his  landlord  tried  to  stop 
him  in  his  act.  If  any  tenant  has  the  power  to  dig  a  well  for  the 
improvement  of  his  cultivation,  as  I  conceive  he  has  by  the  text  of  b. 
44,  Act  XVIII  of  1873,  and  to  receive  compensation  therefor 
before  he  can  be  evicted,  it  stands  to  reason  the  landlord  is 
barred  relief  in  the  form  now  put,  in  his  suing  to  have  the  well  dug 
np  and  destroyed.  He  or  his  agent  should  have  taken  earlier 
measures  by  way  of  an  injunction  to  stop  the  construction  of  the 
weU  before  his  tenwt  had  incurred  much  time  and  outlay  upon  it 
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The  permission  of  the  ftgeDt  is  said  to  have  been  given  to  the 
tenant,  and  though  this  is  denied  by  both  the  landlord  and  his  agent^ 
they  most  stand  by  their  own  laches  in  not  representing  the  cause 
sooner.  He  has  his  remedy  against  his  tenant,  by  enhancing  his 
rent  for  the  land  improved.  I  decline  to  interfere^  and  dismiss  the 
appeal  with  costs." 

On  appeal  by  the  plaintiff  to  the  High  Court  it  was  contended 
on  his  behalf  that  the  matter  in  dispute  was  not  res  judicata^  and 
that,  unless  the  defendant  proved  that  he  had  constructed  the  well 
with  the  plaintiffs  consent,  he  was  liable  to  the  plaintiff's  claim. 
TheDimion  Bench  (  Pearson,  J.,  and  Oldfield,  J.,)  before  which 
the  appeal  came,  on  the  13th  June,  1880,  referred  it  to  the  Full 
Bench  for  disposal. 

Hunshi  Hanuman  Prasad^  for  the  appellant. 

The  Senior  Government  Pleader  (Lala  / uala  Prasad)  and  Lala 
LaUa  Prasad^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

PiARBON,  J.  (Oldfield,  J.,  and  Straight,  J.,  concurring). — The 
first  point  for  consideration  is  whether  this  suit  is  barred  by  s.  93, 
Act  XVIII  of  1873.  I  hold  it  to  be  not  so  barred,  for  the  matter 
in  dispute  is  whether  the  plaintiff  is  entitled  to  demolish  the  well 
constructed  by  the  defendant,  and  that  is  not  a  matter  in  respect  of 
which  a  suit  could  be  brought  in  the  Revenue  Court. 

The  next  question  is  whether  the  suit  is  barred  because  the 
matter  in  dispute  is  a  ree  judicata,  in  reference  to  the  Revenue 
CoDrt*s  decision  in  the  former  suit  brought  under  cl.  (6),  s.  93  of  the 
Bent  Act,  by  the  plaintiff  for  the  ejectment  of  the  defendant 
on  the  ground  of  misconduct  in  constructing  the  well,  and  I 
answer  the  question  in  the  negative.  The  decision  that  the  tenant 
conld  not  be  ejected  from  his  holding  without  compensation  being 
given  to  him  for  his  outlay  in  constructing  the  well  does  not 
determine  the  plaintiff*s  right  to  demolish  the  well  as  having  been 
constructed  by  a  person  not  having  a  right  to  construct  it.  If  the 
lower  appellate  Court  has  meant  to  rule  that  the  suit  is  barred  by 
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tbe  decision  aboTo  meDtioned,  the  first  ground  of  appeal  muat  be 
allowed  to  be  valid. 

But  as  regards  the  merits  of  the  case,  I  am  of  opinion  that  8. 
44  of  the  Kent  Act  implicitly  authorizes  tenants  of  all  classes  to 
construct  wells  for  the  improvement  of  the  land  held  by  them,  and 
it  is  not  protended  that  the  well  constructed  by  the  defendant  is 
not  calculated  to  benefit  the  land.  The  plaintifTs  suit  therefore 
fails  and  has  been  properly  dismissed.  I  would  dismiss  the  appeal 
with  costs. 

Stuart,  C.  J. — Mr.  .  Justice  Pearson  has  prepared  a  judgment 
in  this  reference  which  I  have  perused  and  considered,  and  ii| 
which  I  entirely  concur,  both  as  regards  the  order  he  proposes 
and  the  reasons  he  assigns  for  that  conclusion. 

Appeal  dismissed. 


1880         Before  Sir  Robert  Stuart,  Kl,  Chief  Justice,  Mr,  Justice  Pearmm,  Mr,  Juitici  I 

OldfieM,  and  Mr.  Jiulice  Straiyht. 

BILASO  (Plaintiff)  v.  DINA  NATH  and  othbrs  (Defendants).* 

Hindu  Imw — Mitahihara — Joint  undivided  property — Widow^a  rights ^Parlitkm, 

A  Hindu  widow,  entitled  by  the  Mitakshara  Law  to  a  proportionate  shari 
with  sons  upon  partition  of  the  family  estate,  can  claim  such  share,  not  only 
quoad  the  sons,  but  as  against  an  auction-purchaper  at  the  sale  in  the  exccntioa 
of  a  decree  of  the  right,  title,  and  interest  of  one  of  the  sons  in  such  estate  before 
Toluntarj  partition. 

•A  certain  dwelling-house  was  originally  the  ancestral  property  of 
one  Beni  and  his  brother  Udai.  Beni  died  leaving  issue  two 
sons,  the  defendants  Lali  Mai  and  Puran  Mai,  and  a  widow,  the 
plaintiff,  the  mother  of  the  defendants  Lali  Mai  and  Puran  MaL 
After  the  death  of  Beni  and  of  Udai  the  share  of  the  heir  of  Ud«i 
of  the  house,  viz.,  one  moiety,  was  purchased  by  the  defendant 
Dina  Nath,  who  obtained  a  partition  of  this  share.  Subsequentlj 
the  defendant  Dina  Nath  purchased  the  rights  and  interests  of  tba 
defendant  Puran  Mai  in  his  father's  moiety  of  the  house  in  tbe 

♦  Second  appeal,  No.  165  of  1880,  from  a  decree  of  Maulvi  Abdul  Qayum  Khtn, 
Subordinate  Judge  of  Bareilly,  dated  the  5th  Deoember,  1879,  modifying  a  decree 
of  Pandit  Indar  Narain,  Muusif  uf  the  city  of  Bareilly »  dated  the  2Sth  Augmti 
1879. 
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execndonof  a  decree.  In  June,  1879,  the  defendant  Lali  Mai 
obtained  a  decree  against  the  defendants  Dina  Nath  and  Pnran 
Mai  for  the  partition  of  one-foarth  of  the  house.  The  plaintiff  now 
diimed  the  establishment  of  her  right  to,  and  partition  of,  one-third 
of  her  husband's  moiety  of  the  house,  as  against  the  defendant  Dina 
Nath  and  the  defendants  Lali  Mai  and  Puran  Mai,  alleging  that  she 
and  her  sons  according  to  Hindu  law  shared  equally.  The  defen- 
dant Dioa  Nath  set  up  as  a  defence  to  the  suit  that  a  Hindu  mother 
mif^ht  elaim  her  share  of  the  ancestral  family  property  upon  the  sons 
di?iding  it  amongst  themselves,  but  that  she  could  not  enforce  a 
partition  of  the  property  as  against  the  auction-purchaser  of  the  rights 
tad  interests  of  the  sons.  The  Court  of  first  instance  disallowed  this 
defence,  and  gave  the  plaintiff  a  decree.  On  appeal  by  the  defend- 
ant Dina  Nath,  the  lower  appellate  Court  dismissed  the  suit,  holding 
that  the  plaintiff  might  daim  maintenance  or  the  right  to  reside  in 
the  house,  bat  could  not  enforce  a  partition  against  an  auction-pur- 
chaser. On  appeal  by  the  plaintiff  to  the  High  Court  the  Division 
Bench  before  which  the  appeal  came  for  hearing  (Stuabt,  0.  J., 
and  Straight,  J.,)  referred  the  following  question  to  the  Full  Bench, 
p«.,  "  Whether  a  Hindu  widow,  entitled  by  the  Mitakshara  to  a 
proportionate  share  with  sons  upon  partition  can  claim  such  share, 
not  only  quoad  ilie  sons,  but  as  against  an  auction-purchaser  at 
a  sale  in  execution  of  the  right,  title,  and  interest  of  one  of  the 
sons,  before  voluntary  partition,''  the  order  of  reference  being  as 
follows  : 

Order  or  befkrbncb.«— The  question  raised  by  this  app^l 
is  whether  a  Hindu  widow,  entitled  by  the  Mitakshara  to  a  proper* 
tionate  share  with  sons  upon  partition,  can  claim  such  share,  not 
oolv  quoad  the  sons,  but  as  against  an  auction-purchaser  at  a  sale 
in  execution  of  the  right,  title,  and  interest  of  one  of  the  sons  before 
voluntary  partition.  The  point  is  one  of  serious  complexity  and 
diffical^,  and  having  regard  to  its  importance  and  some  conflicdng 
derisions,  we  refer  it  to  the  Full  Bench. 

Munshi  Bnnumm  Prasad^  for  the  appellant. 
The  Jumor  Government  Pleader  (Babu  Dwarka  Nath  Banarji), 


for  the  respondents* 
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The  Full  Bench  delivered  the  following 

Jddgment.— The  plaintiff  in  this  case,  Bilaso,  is  a  flindn 
widow,  the  mother  of  two  sons,  Puran  Mai  and  Lali  Mai,  who 
were  members  of  an  undivided  family,  and  before  partition  the 
right,  title,  and  interest  of  one  son,  Puran  Mai,  in  a  house  forming 
the  ancestral  property  were  sold  in  execution  of  a  decree  and 
purchased  by  one  Dina  Nath,  and  subsequently  the  other  son, 
Lali  Mai,  obtained  a  decree  against  the  auction-purchaser  entitiing 
him  to  half  the  house.  Bilaso  has  brought  a  suit  to  recover  from 
the  auction-purchaser  and  her  son  Lali  Mai  her  share  on  partition 
of  the  property.  The  question  referred  to  us  is  whether  a  Hindu 
widow,  entitled  by  the  Mitakshara  to  a  proportionate  share  with 
sons  upon  partition,  can  claim  such  share,  not  only  quoad  the  sons, 
but  as  against  an  auction-purchaser  at  a  sale  in  execution  of  the 
right,  title,  and  interest  of  one  of  the  sons  before  voluntary  partition. 

In  an  undivided  family  consisting  of  mother  and  sons,  the 
mother  is  only  entitled  to  maintenance  so  long  as  the  family  remains 
undivided  in  estate;  but  in  case  a  partition  is  made  the  law  gives 
her  a  right  to  an  assignment  of  a  share  in  the  property  left  by  her 
husband  equal  to  a  son's  share.   The  right  the  mother  has  is  a 
right  to  participate  in  the  property  left  by  her  husbandi  and  it 
has  been  described  as  a  latent  and  inchoate  right  of  participation 
which  becomes  effective  when  separation  takes  place.    Such  being 
ihe  right  of  the  mother,  and  the  son's  obligation  towards  her  in 
respect  of  the  assignment  of  a  specific  share  of  the  property  on 
partition,  we  have  to  see  what  position  the  purchaser  in  execution 
of  the  right,  title,  and  interest  of  a  member  of  an  undivided 
family  takes. 

In  Sreemutty  Soorjeemoney  Dossee  v.  Denohundoo  Mullick  (1) 
their  Lordships  of  the  Privy  Council,  referring  to  a  co-parcener  in 
an  undivided  family,  observe :  "  His  rights  may  pass  to  strangers, 
either  by  alienation,  or,  as  in  case  of  creditors,  by  operation  of  Iaw> 
but  in  all  cases  those  who  came  in,  in  the  place  of  the  original 
co-sharer,  by  inheritance,  assignment,  or  operation  of  law,  can 
take  only  his  rights  as  they  stand,  including  of  course  a  right  to 
call  for  a  partition  (2)."   And  more  recently  in  DemdyoA  Lol 


(1)  6  Moo.  I.  A.,  526, 


(2)  ▲tp.5S9. 
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v.Jtigdeep  Narain  Singh  (\)  it  was  held  that  the  right  of  the 
purchaser  at  the  execation-sale  is  limited  to  that  of  compelling 
the  partition  which  his  debtor  might  have  compelled,  had  he 
been  so  minded  before  the  atienatioa  of  his  share  took  place.  Tho 
auction-purchaser  of  the  undivided  interest  of  the  son  thus  stands 
strictly  in  the  place  of  the  latter  and  is  in  no  better  position, 
and  is  bound  by  obligations  which  bound  his  vendor,  and  the 
mother's  right  to  an  assignment  of  a  share  out  of  the  whole  joint 
property  will  accrue  on  a  partition  being  made,  and  is  of  a  cha- 
racter which  cannot  be  defeated  by  the  purchaser.  It  may  be 
notioed  that  in  the  case  of  Deendyal  Lai  v.  Jagdeep  Narain  Singh 
(1)  already  referred  to,  their  Lordships  expressly  refrained  from 
miking  any  declaration  as  to  the  extent  of  the  judgment-debtor's 
undivided  share  acquired  by  the  auction-purchaser,  as  they  observe 
if  a  partition  takes  place  his  wife  may  be  entitled  to  a  share.  The 
answer  to  the  reference  should  be  in  the  affirmative. 


PRIVY  COUNCIL. 

1880 

'  ^MiielO&n. 
SOPHIA  OBDE  AND  AWOTHER  (Plaintiffs)  v.  ALEXANDEU  SKINNER  ■ 

(Drpendant). 

[On  appeal  from  the  High  Court  for  the  North  Western  Provinces  at  Allahabad.] 

Act  VIII  of  1359  {Picil  Procedure  Code),  s,  5  ^Whai  conslitutea  "dwelling'' 
Klihim  the  meaning  of  that  section^  Commission,  under  a  will,  payable  to  manager  of 
jmtt  estate, 

A  testator  bcqaeathed  the  income  of  hia  *'  altamgha,"  "  zamindiri,"  and  **  thika- 
diri  lands "  situate  in  the  districts  of  Delhi,  Uiasar,  and  Bulandshahr,  to  his  five 
fiffls  in  eqiuil  shares,  and  to  their  issue  ;  directing  that  one  of  the  sharers  should 
manage  the  estate,  accounting  yearly  to  the  other?,  ani  receiving  ten  per  cent,  per 
iiGDaai.  The  laadx  described  as  **  altaragha  "  were  in  the  Bulandshahr  district, 
within  the  local  limits  of  the  jurisdiction  of  the  Civil  Court  of  Meerut ;  and  on 
tlumi  an  establishment  was  maintained  at  the  expense  of  the  estate.  At  Hansi,  iu 
Hisitr,  there  was  also  a  residence  belonging  to  the  estate,  and  another  at  Delhi. 
The  will  directe*!  that  the  brothers  might,  if  they  liked,  live  together  at  Bilaspur, 
sod  build  houses  "  with  mutual  consent  in  the  altamgha  and  zaminddri;*'  also  that 
ctrtain  memorials  of  the  testator  were  to  be  retained  by  the  manager  at  Bilaspui . 

•  Present:  SiB  J.  W.  Colvile,  Sia  B.  Peacock,  Sib  M.  B.  Smith,  and  Sib  K.  P 

COLLIEB. 

(1)  L  L.  B.,  3  Calc ,  198. 
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At  this  place  the  manager  aaed  to  stajr,  occasionall j»  though  traTelling,  for  Uie 
most  part,  about  the  estate  daring  the  cold  weather. 

No  particalar  place  fur  rendering  the  jearly  accomits  was  fixed,  either  Irjr 
contract  or  in  practice,  bnt  they  were  rendered  by  the  manager  to  the  aharen  tfi 
different  times  and  in  different  places,  including  Delhi,  Bilaspur,  and  Haoai ;  at 
which  last  place,  it  being  the  sadr  station  of  Hissar,  the  older  records  of  the  estate 
were  kept. 

When  this  suit  was  brought  the  manager  was  actnally  residing  at  the  fail 
station  of  Massoorie,  in  the  Saharanpur  district,  for  the  hot  weather  ;  and  in  bis 
answer  he  stated  that  the  unsettled  acoouuts  were  open  to  inspectkm  by  the 
sharers  at  Dilaspur. 

Eeld  that  a  person  might  "  dwell,"  within  the  meaning  of  Act  VIII  of  1859V 
B.  5,  at  more  places  than  one  ;  and  that,  on  the  cTidence,  this  manager  so  dwelt 
at  Bilaspur  as  to  make  him  subject  to  the  jurisdiction  of  the  Meenit  Court 
in  this  suit.  It  was,  accordingly,  not  necessary  to  consider  whether  he  was  or 
was  not  also  subject  to  that  Court's  jurisdiction  by  reason  of  the  cause  of  actioD 
having  arisen  within  its  local  limits;  nor  was  it  necessary  to  consider  whether  be 
had,  or  had  not,  such  a  dwelling-place  at  Hansi  as  would  hare  rendered  Mm  sub- 
ject to  the  jurisdiction  of  the  Hissar  (Panjab)  Courts. 

Other  questions  disposed  of  in  the  Court  of  firat  instance  having  remained 
undecided  by  the  High  Court,  which  dealt  with  the  question  of  jurisdiction  alone, 
were  considered  with  reference  to  whether  there  had  or  had  not  been  shown  any 
good  reason  for  rcTcrsing,  or  varying,  the  order  of  the  origiaal  Court.  Among 
these,  the  question  whether  the  manager's  commission  was  to  be  calculated  en  the 
gross  rental  of  the  estate,  or  on  the  income  divisible  among  the  sharers,  was  held 
to  be  settled  by  the  indication  of  the  latter  mode  of  calculation  in  the  will. 

Appeal  from  a  decree  of  the  High  Court,  North-Western 
Provinces  (5th  April,  1877),  reversing  the  decree  of  the  Subordinate 
Judge  of  Meerut  (27th  June,  1876;. 

This  suit  was  instituted  by  the  plaintif&^appellants  to  obttin 
from  the  defendant-respondent  an  account,  during  the  whole 
period  of  his  management,  from  1863  to  1874,  of  the  joint  estate 
of  the  family  of  the  late  Colonel  James  Skinner,  C.6.,  who  died  at 
Hansi  in  1841 ;  and  to  obtain  payment  to  the  pkuntiffs  of  money 
due  in  respect  of  their  share  (one-fifth  of  the  rents  and  profits  of 
the  estate)  under  the  will  of  the  deceased.  On  objections  by  the 
plaintifis  to  the  expenditure  which  the  defendant  sought,  by  the 
accounts  produced  by  him,  to  charge  against  th^  estate,  a  decree 
for  Rs.  92,250,  principal  and  interest,  due  in  respect  of  their 
share,  was  made  in  favour  of  the  plaintiffs,  in  the  Court  of  tht 
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Sabordinate  Judge  of  Meerut.  This  decision  was  reversed  by  the 
High  Goarty  on  appeal,  on  the  ground  that  the  defendant  was  not, 
under  the  Code  of  Civil  Procedure,  Act  VIII  of  1859,  s.  5,  subject 
tu  the  jurisdiction  of  the  Meerut  Court. 

The  judgment  of  the  High  Court  was  as  follows  :— 

•^In  sapport  of  the  jurisdiction  of  the  Court  of  Meerut  it  has  been 
argaed  that  the  cause  of  action  arose  in  the  district  of  Bulandshahr^ 
wbich,  as  we  have  said,  forms  part  of  the  Judgeship  of  Meerut,  in  that 
the  appellant  was  bound  to  render  accounts  at  the  chief  seat  of  the 
ftmily,  Bilaspur,  which  is  the  fort  and  residence  built  on  the 
tltamgha  grant,  and  secondly,  in  that  the  appellant  must  be  held  to 
have  resided,  at  the  time  suit  was  brought,  at  Bilaspur,  inasmuch 
as  the  family-house  is  there  maintained  at  the  cost  of  the  estate. 
We  proceed  to  dispose  of  the  latter  of  these  arguments  first. 
It  is  admitted  that  Alexander  Skinner,  at  the  time  suit  was  brought, 
was  actually  residing  at  Mussoorie,  in  the  district  of  Saharanpun 
He  has  there  a  private  house  in  which  he  resides  during  the  whole  of 
the  hot  weather,  and  during  the  cold  he  travels  through  the  estate, 
sometimes  putting  up  at  Hansi,  sometimes  at  Delhi,  and  sometimes 
at  Bilaspur,  in  one  of  the  houses  which  have  been  maintained  at 
die  expense  of  the  estate.  Under  these  circumstances,  we  hold  he 
was  not  dwelling  within  the  jurisdiction  at  the  time  suit  was 
instituted.  In  this  country  it  frequently  happens  amongst  Hindus, 
that  a  family-house  is  kept  op  at  the  expense  of  an  undivided  family, 
but  it  has  never,  so  far  as  we  are  aware,  been  contended  that  each 
member  of  the  family  must  be  held  to  dwell  in  the  family-house, 
because  he  may  occasionally  visit  and  has  a  right  to  reside  in  it, 
although  he  may  have  his  permanent  abode  elsewhere,  and  be 
dwelling  in  his  permanent  abode  at  the  time  the  suit  was  instituted. 
It  will  be  oonvenient  here  to  deal  with  another  argument  which 
might  have  been,  but  was  not,  advanced  in  support  of  the  jurisdic- 
tion of  the  Court  of  Meerut,  that  the  appellant  was  at  the  com- 
mencement of  the  suit  personally  working  for  gain  within  the 
local  area  of  that  Court's  jurisdiction.  We  hold  that,  although 
the  appellant  was  entitled  to  a  commission  on  the  income  of 
the  altamgha  estate,  and  although  as  manager  it  was,  no  doubt, 
accessary  for  him  occasionally  to  visit  that  estate,  yet  as  he  was 
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not  bound  to  reside  on  the  estate,  or  to  hold  his  office  there,  and 
did  not  in  fact  dwell  there,  nor,  as  we  shall  presently  show,  have 
his  office  there,  he  was  not  personally  workiag  for  gain  in  the 
district  of  Bulandshahr,  when  the  suit  was  instituted.    It  remains 
then  only  to  deal  with  the  argument  that  the  cause  of  action 
arose  in  the  district  of  Bulandshahr.    The  will  of  Colonel  James 
Skinner  gives  no  directions  as  to  the  place  at  which  the  manager 
was  to  render  accounts.    In  the  will,  immediately  after  the  bequest 
of  the  income  to  his  sons,  he  declares  th;it,  if  they  like  to  live  toge- 
ther, they  may  live  at  Bilaspur,  and  build  houses  with  mutual  consent 
in  the  altaragha  and  zamindari,  and,  in  another  passage,  he  directed 
that  his  trophies  and  the  presents  he  had  received  from  his  com- 
manding officers  should  be  retained  by  the  manager  of  the  estate  at 
Bilaspur  ;  but  there  is  no  direction  that  the  head-office  of  the  estate, 
which,  during  the  testator's  lifetime,  had  been  at  Hansi,  should  be 
removed  to  Bilaspur.    Nor  do  we  find  any  sufficient  evidence  that, 
at  the  time  the  suit  was  brought,  agreement  or  practice  pointed  to 
Bilaspur  as  the  place  at  which  the  accounts  w^ere  to  be  rendered. 
The  respondents'  pleader  does  not  allege  there  was  any  agree- 
ment to  that  effect.    Ho  can  refer  only  to  the  notification  issued 
by  the  appellant  some  months  after  the  suit  was  brought,  inviting 
the  sharers  to  meet  at  Bilaspur  and  inspect  the  account  But 
against  this  piece  of  evidence  we  have  the  fact  that  the  accounts 
had  never  previously  been  examined  at  Bilaspur,  and  that,  on  the 
only  other  occasion  on  which  they  had  been  shown,  the  examin- 
ation was  made  by  the  respondent  Mrs.  Orde,  in  1871,  at  Delhi 
In  the  absence  of  any  special  direction  by  the  testator,  or  any 
agreement  or  practice  of  the  parties,  the  rule  established  ia  Luck- 
mee  Cfiund  v.  Zorawur  Mull  (I),  which  has  been  cited  by  the  learned 
counsel  for  the  appellant,  is,  in  our  judgment,  applicable.   The  place 
at  whioh  the  general  business  of  the  family  was  transacted,  and  the 
general  accounts  kept,  must  be  held  to  be  the  place  where  the 
contract  is  to  be  performed.    We  do  not  agree  with  the  Subordi- 
nate Judge,  Mr.  Smith,  that  the  office  at  Hansi  was  a  mere  place 
of  deposit  for  old  records.  It  appears  from  the  evidence  of  Shaikh 
Salimullah,  who  was  employed  as  a  servant  of  the  estate  in  1859, 


(1)  8  Moore'fll.  A.,  291. 
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that  durinnr  the  maiinj[jement  of  James  Skinaer  tbo  office  at  Hansi 
regarded  as  the  chief  office  of  the  estate,  and  that  the  papers 
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were  prepared  there  and  sent  to  the  manager  for  8i<;nature.    It  »• 

Alkxandei 

also  appears  from  the  evidenca  of  this  witness,  and  of  the  witness  SKinNKn. 
Cheda  Lai,  thai  the  office  at  Hansi  has  been  continued  as  the  chief 
office  during  the  time  the  esUite  was  managed  by  Hercules  and 
Thomas  Skinner,  and  by  the  ajipeliant,  up  to  the  date  on  which  the 
suit  was  instituted.    Tlie  course  of  business,  with  regard  to  the 
accouhts,  appears  to  be  as  follows : — Daily  accounts  of  receipts  and 
disbursements  are  sent  from  each  of  the  several  estates  to  the 
manager.    These  accounts  remain  with  the  manager  for  three  years, 
and  are  then  sent  to  Hansi ;  but  from  them  a  monthly  account  is 
made  up  and  sent  to  Hansi.    Annual  or  six-monthly  accounts  are 
sent  from  each  of  the  several  estates  to  the  manager,  and  to  tlio 
office  at  Hansi.    From  what  we  may  term  the  travelling  office, 
which  accompanies  the  manager,  an  abstract  is  prepared  and  sent 
with  an  account  of  his  share  to  each  sharer.    The  moneys  are 
deposited  with  a  banker  at  Delhi,  and  all  the  sharers  (except 
Thomas  Skinner,  who  lived  at  Bilaspur,  and,  to  avoid  the  banker's 
charge  for  remittance,  drew  his  share  directly  from  the  income  of 
the  Bilaspur  estate)  were  paid  by  drafts  on  the  banker  at  Delhi, 
which  drafts  the  appellani's  counsel  asserts  were  drawn  at  Hansi. 
However  this  may  be,  it  is  proved  that  in  It 60  notice  was  given 
to  the  revenue  officer  that  the  head-offioe  of  the  estate  was  at  Han>i, 
and  that  income-tax  would  bo  paid  there.    In  a  letter  written,  it  is 
said,  from  Delhi  by  the  respondent  James  Skinner  to  the  appellant, 
dated  the  19th  December,  1871,  the  respondent  appears  to  requeist 
that  the  papers  might  be  sent  to  him  from  Hansi,  as  the  usual 
place  of  deposit ;  and  in  a  letter  dated  the  8th  December,  187]^ 
by  both  the  respondents  to  the  appellant,  they  request  him  to  cause 
iheir  names  to  be  entered  as  co-heirs  of  James  Skinner,  deceased, 
in  the*office'  of  the  Skinner  estate.    We  conclude  then  that  the 
sharers  recognised  a  particular  office  for  the  general  business  of  the 
family,  and  that  office  was  the  office  at  Hansi.    Under  these  cir- 
cumstances, applying  the  rule  to  which  we  have  alluded,  we  hold 
that  the  cause  of  action  arose  at  the  office  in  the  district  of  Hansi, 
in  the  Delhi  Division.'* 


96 


THE  INDIAN  LAW  REPORTS. 


[VOL.  IIL 


1880  Leiihy  Q.  C,  and  Mr.  Doyne^  for  the  appellant,  argued  that 

^  tlio  decision  of  the  Court  of  first  instance  on  the  qaestion  of  jaris- 
v»  diction  had  been  reversed  by  the  High  Court  on  insufficient 
bKiNicuK.  grounds.  The  defendant  had  a  dwelling  at  Bilaspur  within  the 
meaning  of  s.  5  of  Act  VIII  of  1859,  and  he  was,  therefore, 
subject  to  the  jurisdiction  of  the  Meerut  Court.  He  was  also 
subject  to  it  by  reason  of  the  cause  of  action  having  arisen  at 
Bilaspur.  In  reference  to  this  latter  ground  of  jurisdiction  they 
pointed  out  that  the  liabih  ty  of  this  manager  of  a  joint  estate  was 
not,  either  by  contract  or  usawe,  limited  to  the  obligation  to  accoant 
at  Hansi.  No  hisad-ofRce  had  been  ostablislied  for  the  transaction  of 
the  business  of  the  estate  as  between  the  sharers  and  the  manager, 
and  the  principle  indicated  in  Lnckm*'e  Ckund  v.  Z  »rawur  Mall  (1} 
had  no  application  in  this  case.  In  reference  to  the  fornwr  they 
pointed  out  that  there  might  be  "  constructive  inbaliitancy/'  citing 
K/tamah  Dossee  v.  Sibpersaud  Bhoae  (2).  They  also  referred  to 
Eegulation  II  of  1803,  ss.  3,  4,  and  5,  and  to  Barlow  v.  Orde  (3). 

Mr.  Coirte,  Q.  C,  and  J/r.  Graham^  Q.  C,  contended  that  the 
reversal  was  right.  The  question  was  whether,  on  the  8th  of  August, 
1874,  ^hen  this  suit  was  brought,  the  defendant  was  dwelling 
within  the  local  limits  of  the  jurisdiction  of  the  Meerut  Court.  He 
could  not  beheld  to  have  been  so  "dwelling."  On  this  point  they 
cited  Macdovgall  v.  Paterson  (4),  and  argued  that  it  was  necessary 
to  fall  back,  in  consequence  of  the  absence  of  the  defendant  at  Mus* 
soorie,  on  the  "place  where  the  cause  of  action  arose  ; which 
could  not  be  said  to  be  Bilaspur,  but  was  Hansi,  as  found  by 
the  High  Court  They  referred  to  s.  33  of  Act  VIII  of  1859, 
repealed  by  s.  1  of  Act  XXIII  of  1861. 

Appellants'  counsel  were  not  called  on  for  a  reply. 

Their  Lordships'  judgment  was  delivered  by 

Sir  J.  W.  CoLViLB.— This  appeal  is  one  of  several  which  have 
come  before  this  Board  in  suits  concerning  the  estate  of  the  well- 
known  Colonel  James  Skinner,  the  construction  of  his  will,  and 
the  somewhat  peculiar  relations  of  his  descendants  infer  se.  Colonel 

(1)  8  Moore's  I.  A.,  291.  (Z)  13  Moore's  I.  A.,  277. 

(2)  Morton's    Decisions,    Supreme     (4'>  11  C.  P.,  755  ;  21  L.  J.,N.  &,  C. 

Court,  Bengal,  181.  B.,  27. 
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Skinner  died  in  1^41,  leaving  five  sons  besides  other  children.  His 
public  services  had  been  rewarded  by  a  large  altamgha  grant  of  land 
in  the  district  of  BtilaaJshahr,  which  liei  within  the  local  jurisdic- 
tion of  the  Judge  of  Meerut  in  the  North- Western  Provinces;  and  he 
had  also  considerable  landed  and  other  property  at  Delhi  and  other 
places  which  are  now,  for  all  civil  purposes,  annexed  to  the  Panjab, 
and  notably  an  estate  called  Haryana,  in  the  district  of  Hissar,  of 
which  the  chief  or  sadr  station  is  Hansi.  Upon  the  lands  constituting 
the  altnragha  he  built  a  fort,  and  that  estate  seems  to  have  thereafter 
acquired,  if  it  did  not  before  possess,  the  name  of  Bilaspur.  At  the 
time  of  his  death  he  was  resident  at  fiansi,  where  the  corps  of 
cavalry  which  he  commanded  was  stationed. 

His  will  bears  date  the  10th  of  May  1841.  The  material  pas- 
sages of  it  are  the  following  : — "  I  leave  and  bequeath  the  income 
of  my  altamgha,  zamindari,  and  thika  villages,  gardens,  and  houses 
to  my  five  sons  herein  named,  Joseph,  James,  Hercules,  Alexander, 
and  Thomas  Skinner,  to  share  alike,  none  of  them  to  have  the 
power  or  option  (even  if  they  all  agree)  to  sell  or  divide  any  landed 
property  of  the  altamgha  or  zaminddri.  One  of  my  sons,  which- 
ever is  most  fit  or  whoever  I  may  name  hereafter,  is  to  manage 
the  whole  concern,  for  which  trouble  be  is  to  get  10  per  cent,  from 
the  whole  income ;  and  he  is  bound  to  show  a  faithful  account 
current  yearly  to  his  brothers.  Should  they  like  to  live  together 
they  may  live  at  Bilaspur,  and  build  houses  with  mutual  consent 
in  the  altamgha  or  zaminddri .  Should  my  personal  property  not 
pay  off  all  my  debts,  they  may  sell  my  house  at  Delhi  and  my 
garden  at  Trevelyan  Ganj  ;  but  should  the  personal  property  pay 
the  debt,  the  house  to  be  rented,  and  the  rent,  after  paying  for  the 
yearly  repairs,  to  be  divided  amongst  my  five  sons.'* 

Then  follows  a  clause  providing  for  the  event  of  any  of  the  sons 
dying  under  age  and  without  issue,  and  the  next  material  clause 
is :  I  will  and  declare  that  it  is  my  intention  and  meaning  that, 
io  die  event  of  all  or  any  of  my  afore-mentioned  sons,  Joseph, 
James,  Hercules,  Alexander,  and  Thomas  Skinner,  dying  and 
leaving  is3ue  or  children,  the  shares  of  the  fathers  shall  devolve  on 
the  issue  or  children,  to  be  by  them  divided  in  equal  shares."  And 
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•^^^^  \  in  a  subsequent  part  of  the  will  is  this  clause  :  "All  my  trophie* 
Sophia  Ordb  presents  given  by  my  comman dors  to  be  retained  by  the  mana- 
>\LKXAii»Bn  estate  at  Bilas^pur,  as  remembrance  of  me  to  tlie  sarvi- 

Skinnek.  vors  of  the  family."  Tho  appelhints,  the  plaintiffs  in  the  suit,  are 
children  of  James,  one  of  the  sons  who  are  now  deceased  ;  and 
wliatever  doubts  may  at  one  time  have  been  raised  as  to  their  title, 
it  has  now  been  conclusively  determined,  by  the  decision  of  this 
Board  in  Barlow  v.  OrJe,  (I )  that  they  are  entitled  in  equal  moietie* 
to  the  share  and  interest  of  their  father  under  their  gr.mdfather's 
will.  The  respondent,  Alexander,  is  one  of  the  surviving  sons  of 
the  testtitor,  and  the  present  manager  of  the  estate  under  the  terms 
of  the  will.  There  can,  therefore,  be  no  d^mbt  that  in  a  suit  insti- 
tuted in  the  proper  forum  he  is  accountable  to  the  plaintiffs  for 
their  father's  ^th  share  in  the  net  income  of  the  whole  estate. 

The  suit,  which  may  be  taken  to  be  one  to  enforce  this  account- 
ability, was  instituted  in  th^3  Court  of  the  Subordinate  Judge  of 
Mecrut  on  the  8th  of  August,  1874.  It  claimed  an  account  from 
February,  1863,  to  1874,  the  whole  period  of  the  defendants 
management. 

The  defendant,  by  the  written  statement  first  filed  by  him, 
objected  that  the  plaintiiFs  had  not  observed  the  provisions  of 
8S.  12  and  13  of  Act  VIII  of  1859,  which  relate  to  suits  for  land 
lying  within  diflfarent  jurisdictions,  and  also  that  the  suit  was^ 
triable  only  by  a  Revenue  Court, — objections  now  admitted  to  be 
futile ;  and  on  the  merits,  not  disputing  his  general  liability  to* 
account,  he  insifited  that  the  accounts  had  been  settled  up  to  the 
year  1280  fasli  (1872-3),  and  that  the  subsequent  accounts  were 
then  lying  for  inspection  by  the  sharers  in  the  estate,  in  the 
manager's  office^  which  would  remain  at  Bilaspur  from  the  2ud  of 
January  to  the  2nd  of  February,  1875. 

After  the  issues  had  been  settled  a  further  objection  to  the 
jurisdiction  of  the  Court  was  taken.  In  what  precise  form  it  wa» 
originally  taken  does  not  appear,  except  by  the  statement  of  the 
ihen  Subordinate  Judge  in  his  proceeding.  That  statement  is  as 
follows Among  those  pleas  there  was  one  to  the  effect  that,  a* 

(1)  13  Mooro's  I.  A.,  277. 


Digitized  by 


VOL,  IILJ 


ALLAHABAD  SERIES. 


99 


the  head-office  of  the  estate  was  at  Hissar,  in  the  Paojab,  the  suit 
for  the  rendition  of  accounts  could  not  be  laid  in  the  Meerat  Civil 
Co  in.  Oil  the  d^.te  fixed,  the  evidence  offered  by  the  parties  on 
that  point  was  received,  and  after  a  consideration  of  the  evidence 
80  tendered  aai  received,  my  predecessor,  Mr.  Smith,  cam*i  to  the 
finding  that,  to  quote  his  words,  ^  the  Hansi  office  is  apparently  a 
mere  depdt  for  the  custody  of  the  old  accounts  and  papers  relating 
to  the  estate.  The  managers  appear  to  be  peripatetics,  carrying 
with  them  their  office,  and  transacting  the  business  of  the  estate 
from  wherever  they  happen  to  be.  A  manager  may  choose  to  store 
his  books  wherever  he  pleases;  but  the  founder  of  the  family  spe- 
cified Bilaspar  as  the  family  home,  and  where  all  insignia  of  the 
family  are  still  kept,  and  consequently  a  suit  for  settlement  of  any 
account  relating  to  the  general  estate  must  fall  within  the  juris- 
diction of  the  Meerut  Court,  under  which  Bilaspur  is  included.* 
The  above  decision  was  come  to  on  the  20th  April  1875 ;  and  after 
the  determination  of  that  and  other  preliminary  points,  the 
accounts  of  the  estate  were  examined  by  a  Commissioner  appointed 
for  the  purpose,  and,  when  after  the  lapse  of  several  months,  and 
at  heavy  cost  to  the  plaintiff:^,  the  examination  of  the  accounts  was 
nearly  over,  a  petition  was  filed  on  the  part  of  the  defendant,  tend« 
ering  in  evidence  a  copy  of  a  vernacular  proceeding  dated  13th 
October,  1860,  and  a  parwanah  in  original  from  the  Deputy  Com- 
missioner of  Hissar,  addressed  to  Khyali  Ram,  agent  of  the  Skin- 
ner estate,  stationed  at  Hansi,  dated  the  16th  October,  1860, 
and  referring  to  a  book  in  which  copies  of  parwanahs  addressed  to 
ElhyaU  Ram  were  kept,  and  which  had  been  produced  in  a  suit 
between  the  parties,  or  at  least  some  of  them,  and  contending  that, 
as  tho6e  documents  would  show  that  the  head-office  was  at  Hansi, 
the  suit  for  rendition  of  accounts  could  not  lie  in  the  Civil  Court 
of  Meerut" 


1880 


Sophia.  Okdb 

». 

Alexander 

SKlNNBa. 


The  petition  here  referred  to  is  at  pages  3  and  4  of  the  record, 
and  the  eflEect  of  the  final  judgment  of  the  then  Subordinate  Judge 
npon  it,  on  the  27th  of  March  1876,  was  to  affirm  the  decision  of 
his  predecessor,  Mr.  Smith,  upon  this  objection  to  the  jurisdiction. 
The  suit  accordingly  proceeded  before  him,  the  accounts  taken 
being,  apparently,  by  force  of  the  Statute  of  Limitations,  limited  to 
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1S80  iha  Bit  jears  immediattly  preceding  the  institution  of  the  soit;  ani 
_  on  the  27th  of  June  1876  the  Subordinate  Judire  cave  his  judir- 
V.  ment  upon  the  merits,  h  rom  this  it  appears  that  on  the  mce  d 
^^im^  the  accounts  rendered  there  was  due  to  the  plaintiffs,  deducting  the 
payments  made  on  account  to  them,  an  admitted  balance  of  Bs. 
7,462-2-1 ;  that  the  plaintiffs,  having  been  allowed  to  surcharge 
and  falsify  the  accounts,  had  succeeded  in  raising  that  balance 
to  the  principal  sum  of  Bs.  61,427-11-10,  for  which,  with  the 
further  sums  allowed  for  interest  and  costs,  amounting  in  all  to 
Bs.  94,957-15-10,  a  decree  was  passed  against  the  defendant. 
From  this  decree  he  appealed  to  the  High  Court  of  the  North-Weit 
Provinces.  The  first  of  his  grounds  of  appeal  was  that,  with  refer' 
ence  to  s.  5  of  Act  YlII  of  1859,  the  lower  Court  was  wrong  in 
holding  that  it  had  jurisdiction  to  hear  the  cause.  There  were 
11  other  grounds  of  appeal,  some  of  which  it  will  be  necessary  to 
notice  hereafter ;  but  the  appeal  was  heard  by  the  High  Court 
upon  the  first  alone,  when,  holding  that  the  lower  Court  had  do 
jurisdiction  to  entertain  the  suit,  it  reversed  the  decree  and  difl« 
missed  the  suit. 

The  sole  question  argued  in  the  first  instance  before  their 
liordships  was  that  of  jurisdiction ;  they  have  already  intimated 
that  their  opinion  upon  it  is  adverse  to  that  of  the  High  Court,  and 
their  reasons  for  that  conclusion  will  now  be  stated. 

It  is  conceded  on  both  sides  that  the  question  turns  on  the  con- 
struction to  be  put  upon  the  5th  section  of  Act  VIII  of  1859 ;  and 
that  it  lay  on  the  plaintiffs  to  show  that  either  the  cause  of  action 
arose,  or  the  defendant  at  the  time  of  the  commencement  of  the 
suit  was  dwelling,  within  the  limits  of  the  jurisdiction  of  the  Meerat 
Court,  within  the  meaning  of  that  enactment. 

Their  Lordships  will  first  consider  whether  the  defendant  was 
subject  to  the  jurisdiction  of  the  Court  by  reason  of  his  dwelhng 
within  its  local  limits.  Some  evidence  was  given  on  this  point, 
and  the  conclusion  of  the  High  Court  upon  it  is  thus  expressed : 
^^It  is  admitted  that  Alexander  Skinner,  at  the  time  the  suit  waa 
brought,  was  actually  residing  at  Mussoorie,  in  the  district  of  6ah4- 
ranpur.   He  has  there  a  private  bouse,  in  which  he  resides  during 
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the  whole  of  the  hot  weather,  and  during  the  cold  he  travels  ^880 

through  the  estate,  sometimes  patting  up  at  Hansi,  sometimes  at  sophia  Obdb 

Delhi,  and  sometimes  at  Bilaspur,  in  one  of  the  houses  which  have  ^* 

been  maintained  at  the  expense  of  the  estate."    One  of  the  wit*  Skinmbb. 

Besses,  indeed,  went  so  &r  as  to  affirm  that  the  defendant's  sole 

permanent  residence  on  the  plains  was  at  Hansi ;  but  the  High 

Court  has  not  acted  on  that  evidence,  which  their  Lordships  think 

is  untrustworthy.    It  is  not  contended  that  the  proper  forum  for 

the  trial  of  this  suit  ior  account  was  at  SahAranpur,  by  reason 

of  the  defendant's  residence,  at  the  time  of  its  commenoement, 

at  the  hill  station  of  Mussoorie.    Such  residence  was  obviously 

more  or  less  of  a  temporary  character,  like  that  of  a  man  in  this 

country  who  lives   in  a  house  of  his  own  at  a  watering-place 

during  a  portion  of  the  year.    And  if  the  defendant  can  be  said 

to  have  had  any  permanent  dwelling-place  on  the  plains  and 

within  the  ambit  of  the  Skinner  estate,  he  would  not  the  less 

dwell  there,  according  to  the  proper  and  legal  construction  of 

the  word,  because  for  health  or  pleasure  he  was  passing  the  hot 

season  on  the  hills  when  the  plaint  was  filed.    The  question 

then  is,  did  he  not  *^  dwell "  at  Bilaspur  within  the  meaning  of  the 

section? 

He  was  not  a  mere  manager,  though  in  this  suit  he  is  accountable 
in  that  character.  He  was  one  of  the  five  original  sharers  in  the 
estate,  and  as  snch  he  was  one  of  the  proprietors  of  the  fort  and 
residence  at  Bilaspur.  Their  Lordships  cannot  doubt  on  the  evi- 
dence that  there  was  a  plaoe  of  residence  there,  and  are  of  opinion 
that  the  clauses  in  the  will  which  have  been  cited  show  that  the 
testator  and  founder  of  the  family  contemplated  that  it  might  be 
the  principal  place  of  residence  of  his  family.  He  undoubtedly 
treated  it  as  the  place  in  which  the  honourable  memorials  of  him- 
self and  services  were  to  be  permanently  preserved.  Again,  their 
Lordships  think  it  is  sufficiently  shown  upon  the  evidence  that  an 
establishment  of  some  kind  was  kept  there,  and  that  the  defendant 
himself,  though  travelling  for  the  most  part  during  the  cold  weather 
about  the  estatOi  occasionally  resided  there,  as  he  had  an  unques- 
tionable right  to  do,  for  periods  of  time  more  or  less  considerable. 
Inhii  own  notice  of  the  13th  October,  1874,  he  called  upon  the 
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otlicr  sbarers  to  come  and  examine  the  accounts  in  the  mana^pr's 
office,  which  "  would  remain  at  Bilaspur  from  2nd  January  to  2nd 
February."  A  man,  however,  may  have  more  than  one  dwellinfr- 
place;  and  it  is  unnecessary  to  consider  whether  the  defendant 
may  not  have  also  such  a  dwelling-place  at  Hansi  as  would  subject 
him  to  the  jurisdiction  of  the  Courts  of  the  Panjab.  It  is  sufficient 
to  decide,  as  their  Lordships  do  decide,  that  the  defendant  so  dwelt 
at  Bilaspur  as  to  make  himself  subject  to  the  jurisdiction  of  the 
Meerut  Court  in  this  suit. 

This  being  so,  it  is  unnecessary  to  consider  whether  he  is  also 
subject  to  the  jurisdiction  of  that  Court  by  reason  of  the  cause  of 
action  having  arisen  within  the  local  limits  of  that  jurisdiction,  a 
question  which  upon  this  record  presents  some  difficulty. 

Tlieir  Lordships,  however,  deem  it  right  to  say  that  they  can- 
not agree  with  the  High  Court  in  its  conclusion  that  the  shareri 
had  recognised  a  particular  office  for  the  general  business,  that 
office  being  the  one  at  Hansi ;  and  that  accordingly  the  cause  of 
action  must  be  taken  to  have  arisen  in  the  district  of  Hansi,  and  in 
the  division  of  Delhi  They  think  that,  on  the  contrary,  no  parti- 
cular place  for  rendering  the  accounts  has  been  fixed  eiiher  by 
contract  or  practice,  and  that  the  evidence,  confirmed  by  the 
defendant's  own  written  statement,  shows  that  they  were  renJpred 
and  examined  at  different  times  in  different  places,  including  Delhi 
and  Bilaspur,  Hansi  being  shown  to  be,  as  Mr.  Smith  found,  only 
the  repository  of  the  older  and  settled  accounts. 

It  follows  from  their  Lordships'  decision  on  this  question  of 
jurisdiction,  that  the  decree  of  the  High  Court  cannot  stand.  It 
seemed,  however,  to  them  that  the  defendant  was  entitled  to  have 
the  other  objections  to  the  decree  of  the  lower  Court  which  bad 
been  taken  by  his  grounds  of  appeal  argued  and  determined ;  and 
that  it  would  be  most  convenient  to  have  them,  if  possible,  deter- 
mined here.  Counsel  have  accordingly  been  heard  upon  such  of 
them  as  have  not  been  abandoned  ;  and  their  Lordships  have  now 
to  decide  whether,  in  respect  of  any  of  them,  there  is  any  sound 
reason  for  reversing  or  varying  the  decree  of  the  lower  Court 
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These  objections  are  comprised  in  the  fifth,  sixth,  seventh,  ^^^^  ^ 
eighth,  ninth,  tenth,  and  eleventh  of  the  grounds  of  appeal.  Sopbia  Obdb 

V. 

The  fifth,  vrhich  is  the  first  of  those  which  have  been  argned,  ^^"^^^^^^ 
19  perhaps  the  most  important.    It  is,  in  terms,  that  the  Icwer 
Conrt  is  wrong  in  holding  that  the  defendant  is  not  entitled  to 
charge  commission  upo  j  the  gross  income  of  the  estate. 

The  question  between  the  parties  was,  whether  the  10  per  cent, 
commission  to  which  the  defendant  was  unquestionably  entitled 
was  to  be  calculated  upon  the  gross  collections,  or  upon  some 
krger  collections,  or,  as  the  Judge  has  found,  and  as  the  plaintiffs 
contend,  npon  the  net  income  of  the  estate,  being  the  -fund 
which,  subject  to  that  commission,  was  divisible  amongst  the  co- 
sharers. 

The  judgment  of  the  Subordinate  Judge  (which,  their  Lordships 
have  no  hesitation  in  saying,  is  an  extremely  careful  and  well-con- 
sidered one)  has  decided  that  point  in  favour  of  the  plaintiff's.  He 
has  considered  the  question  with  reference  both  to  the  construction 
of  the  will,  and  to  the  practice  which  has  prevailed,  with  more  or 
less  variation,  during  the  time  of  the  present  and  the  former  man- 
jgers. 

Their  Lordships  think  that,  if  the  question  is  clear  one  way  or 
the  other  upon  the  construction  of  the  will,  that  construction  should 
prevail,  whatever  variation  there  may  have  been  in  practice  ;  and 
tiaey  are  of  opinion  that  the  construction  for  which  the  plaintiff^s 
contend  is  the  true  one.  The  clause  which  has  already  been  read 
dealf*  with  the  income  of  the  altamgha,  zamind&ri,  and  the  rest  of 
the  estate  as  one  fund.  The  testator  gives  that  income  to  his  five 
sons,  there  named,  to  share  alike.  It  is  obvious,  therefore,  that  the 
word  "income,"  as  used  in  that  passage,  means  the  divisible  fund. 
It  was  a  fund  to  arise  from  the  net  returns  from  the  different  estates, 
on  some  of  which  were  indig*  factories,  which  were  in  the  nature 
of  trading  concerns.  An  increased  profit  on  one  estate  might  be 
met  by  a  loss  on  another;  but  the  profits  and  losses  were  all  to 
enter  into  one  account,  the  balance  of  which  was  to  constitute  the 
divisible  income  or  fund. 
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Then  that  portion  of  the  olanse  which  relates  to  the  manager  is 
as  follows : — "  One  of  my  sons,  whichever  is  most  fitted  or 
whoever  I  may  name  hereafter,  is  to  manage  the  whole  concern,"— 
that  is,  the  whole  of  the  estates,— whatever  was  to  contribute  to 
the  divisible  fund, — "for  which  trouble  he  is  to  get  10  per  cent, 
from  the  whole  income,  and  he  is  bound  to  show  a  faithful  acconnfc 
current  yearly  to  his  brothers."  Their  Lordships  think  there  are 
no  grounds  for  construing  th^  word  "  incomo"  in  this  passage  in  a 
sense  different  from  that  in  which  it  is  used  in  the  other ;  and  that 
there  is  nothing  to  support  the  contention  that  the  manager  was 
entitled  to  charge  commission  upon  each  sum  which  came  to  his 
bands  from  each  separate  estate  or  source  of  income ;  still  less  to 
charge  it  upon  the  nominal  rents  payable  by  the  tenants  or  culti?a- 
tors,  irrespective  of  the  costs  of  collection.  They  are  of  opinion 
that  the  only  way  to  make  the  whole  will  consistent  is  to  hold  that 
the  commission  was  to  be  oalculated  upon  the  net  fund  dimible 
among  the  five  sharers.  Therefore,  upon  this  item  their  Lordships 
agree  entirely  with  the  finding  of  the  Subordinate  Judge. 

The  sixth  gronnd  of  appeal  related  to  the  disallowance  of  certain 
sums  amounting  in  all  to  Bs.  24,14,753,  being  expenses  incurred 
by  the  manager  which  the  Judge  held  he  was  not  entitled  to  charge 
against  the  plaintiffs,  as  representatives  of  one  of  the  co-sharert. 
The  defence  of  the  items  impeached  which  was  set  up  by  the 
defendant  was  that  the  expenses  in  question,  or  the  major  part  of 
them,  consisted  of  the  cost  of  the  establishment  kept  up  for  the 
purposes  of  the  estate,  the  user  of  which  was  incident  to  his  o£Bce  of 
manager.  But  the  learned  Judge  has  found  upon  the  evidence  that 
the  defendant  entirely  failed  to  make  out  that  defence,  as  a  matter 
of  fact ;  and  that  the  greater  part  of  those  expenses  would  never  hiave 
been  incurred  but  for  his  choosing,  for  bis  own  convenience  and 
enjoyment,  to  reside  during  the  greater  portion  of  the  year  at  the 
hill  station  of  Mussoorie. 

Their  Lordships,  therefore,  think  there  is  no  ground  for  inter- 
fering with  the  learned  Judge's  disallowance  of  these  items. 

The  seventh  and  eighth  grounds  of  appeal  relate  to  the  house  at 
Delhi.  The  first  of  them  objects  to  the  disallowance  of  a  large  anm 
oi  money  as  expenses  improperly  incurred,  so  far  as  the  estate  was 
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concerned,  in  repairingi  altering,  and  furnishing  that  houfe.  The 
boose  was  the  well-known  house  of  the  testator  at  Delhi.    In  his 
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will  he  directs  that,  if  it  should  he  necessary  for  the  purposes  of  <'* 
paying  his  debts,  the  house  should  be  sold  ;  but  if  it  were  not  sold,  &Ki»«jfiM. 
it  should  be  let  on  account  of  the  estate.  Upon  the  evidence  it  would 
seem  that  up  to  the  time  of  the  Mutiny  the  house  neither  sold  nor  let, 
but,  by  the  common  consent  of  the  co- sharers,  was  kept  up  more 
or  less  for  their  common  benefit  as  a  mansion  at  Delhi.  After  the 
Mutiny,  daring  which  it  had  been  looted  and  greatly  injured,  the 
estate  received  from  the  Qovemment,  by  way  of  compensation  in 
respect  of  it,  a  sum  of  Rs.  18,000.  That  sum  they  seem  to  have 
agreed,  not  to  lay  out  upon  the  house,  but  to  divide  as  part  of  the 
profits  of  the  estate.  The  house,  however,  must  have  been  put  into 
some  sort  of  tenan table  repair,  since  it  was  let  first  as  a  mess-house, 
and  afterwards  as  a  hotel  for  several  years.  The  defendant  then 
saw  fit  to  put  an  end  to  the  lease  of  the  keepers  of  the  hotel,  and  to 
lay  out  a  very  considerable  sum  of  money  upon  the  house  in  repairs, 
alterations,  and  furnishing;  and  from  that  time  he  appears  to  have 
oocupied  it,  whenever  he  was  at  Delhi,  more  as  his  own  residence 
than  as  anything  conmion  to  the  family  at  large.  At  all  events,  no 
anthority  whatever  has  been  shown  for  the  very  considerable  expen- 
ditare  incurred  upon  it,  as  before  mentioned.  In  these  circum- 
stances the  Judge  below  has  allowed  all  that  was  expended  upon 
necessary  repairs,  and  has  disallowed  the  considerable  sums  spent 
in  excess  of  that,  treating  them  as  having  been  laid  out  by  the 
defendant  on  his  own  account.  He  has  also  disallowed  whatever 
expenses  of  the  establishment  are  attributable  to  the  private  pur- 
poses of  the  defendant,  as  contrasted  with  the  establishment  which 
wonld  necessarily  be  kept  up  in  the  house  to  protect  and  preserve 
it  whilst  unlet.  In  that  allowance,  and  that  disallowance,  their 
Lordships  think  he  was  right. 

But  then  the  question  is  raised  by  the  eighth  ground  of  appeal 
whether  he  is  right  in  charging  the  defendant  with  an  occupation 
rent  of  the  house,  as  if  it  had  been  let  to  him.  Their  Lordships 
ihmk  that  this  is  consistent  with  the  will,  which  directs  that  the 
luMue,  if  not  sold,  should  be  let,  as  was  done  for  a  considerable 
period,  and  with  the  justice  of  the  case.   There  is  nothing  in  the 
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will  which  gives  the  manager  the  power  of  taking  this  house  out  of 
Sophia  Orde  the  general  estate,  in  oider  to  occupy  it  as  his  own  exclasiye 
residence.    Thej  are  therefore  not  disposed  to  allow  this  objeo- 
tion. 

The  objections  raised  by  the  ninth  and  tenth  grounds  of  appeal 
h::ve  not  been  pressed. 

Tbe  objection,  however,  to  the  amount  decreed  on  account  of 
interest,  which  is  raised  by  the  11th  ground  of  appeal,  has  been 
strongly  pressed.  That  interest  should  be  allowed,  to  some  amoant, 
their  Lordships  have  no  doubt.  The  suit  is  for  an  account  of  what 
is  due  to  the  plaintiffs  in  respect  of  their  share.  The  defendant 
has  to  account  for  all  his  receipts  on  account  of  the  estate,  and  has 
a  right  to  set  up  by  way  of  discharge  whatever  he  can  properly 
claiai  under  that  head.  It  appears  that  when  the  suit  was  ins- 
tituted a  very  large  sum  was  due  from  him  to  the  plaintiffs, 
even  upon  his  own  mode  of  stating  the  accounts.  After  the  suit 
was  instituted  he  paid  into  Court  a  considerable  sum,  and  re- 
duced the  admitted  debt  to  Us.  7,000  odd  ;  but  if  he  has  duriog 
all  this  time  kept  the  plaintiff  out  of  her  share,  he  ought,  upon 
every  ground  of  justice  and  equity,  to  pay  some  interest  upon 
it ;  and  if  the  admitted  debt  would  carry  interest,  so  the  sum  of 
Rs.  61,000,  to  which  that  debt  has  been  swollen  by  the  disallow- 
ance of  items  of  discharge  improperly  claimed,  ought  also  to  carry 
interest.  Their  Lordships  can  make  no  distinction  between  tbe 
claim  for  commission  and  the  other  sums  which  have  been  dis- 
allowed. The  defendant  was  bound  to  know  how  his  commission 
was  to  be  calculated.  But  then  it  is  contended  that  the  rate  of 
interest  allowed  is  excessive. 

What  the  Judge  has  done  has  been  to  give  12  per  cent,  interest 
up  to  the  date  of  the  suit,  to  give  12  per  cent  interest  on  the  prin- 
cipal amount  from  the  date  of  the  institution  of  the  suit  up  to  the 
date  of  the  decree,  and  to  direct  that  the  decree,  when  compounded 
of  the  principal,  interest,  and  costs,  should  carry  interest  only  at 
six  per  cent.  It  has  been  argued  that  the  Court  rate  of  interest  is 
now  six  per  cent. ;  and  that  the  interest  decreed  should  have  been 
calculated  throughout  at  that  rate.   The  only  rule  or  enactment 
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regdatlng  the  conduct  of  the  Judge  in  respect  of  the  allowance  of 
toterest  to  which  their  Lordships  have  been  referred  is  the  10th 
section  of  the  Act  of  1861,  which  says,  ^*  When  the  suit  is  for  a 
sum  of  money  due  to  the  plaintiff,  the  Court  may,  in  the  decree, 
order  interest  at  such  rate  as  the  Court  may  think  proper  to  be 
paid  on  the  principal  sura,  adjudged  from  the  date  of  the  suit  to 
the  date  of  the  decree,  in  addition  to  any  interest  adjudged  on 
such  principal  sum  for  any  period  prior  to  the  date  of  the  suit  : 
vith  farther  interest  on  the  aggregate  sum  so  adjudged,  and  on 
the  costs  of  the  suit  from  the  dat3  of  the  decree  to  the  date  of 
payment."  Of  course,  the  Court  must  exercise  a  judicial  dis- 
cretion in  giving  effect  to  this  section,  and  would  not  be  justified  in 
granting  an  inordinate  or  unusual  rate  of  interest. 

Up  to  a  certain  time,  however,  12  per  bent,  was  notoriously 
the  rate  of  interest  prevalent  in  the  mofussil  wherever  interest  was 
•Uowed  by  the  Court,  and  it  has  not  been  shown  that  there  has 
bsen  any  enactment  wliich  absolutely  controls  the  discretion  given 
by  this  Act  of  1861  to  the  Judge.    A  practice,  indeed,  of  giving 
upon  the  aggregate  sum  decreed  for  principal,  interest,  and  costs 
interest  at  only  6  per  cent.,  does  seem  to  have  grown  up  ;  but  that 
may  have  been  in  order  to  prevent  the  parties  from  abstaining  from 
enforcing  their  decree,  and  allowing  their  demand  to  roll  on  at  1^5 
per  cent   The  rate  of  interest,  however,  to  be  allowed  on  the 
principal  debt  up  to  the  date  of  the  decree  ought  to  be  that,  if  any, 
which  has  been  fixed  by  contract,  express  or  implied,  between  the 
parties ;  and  it  appears  upon  the  accounts  that  the  rate  of  interest 
allowed  among  the  sharers  themselves  was  that  prevalent  in  the 
mofassil,  vit,,  12  per  cent.    Hence  their  Lordships  are  of  opinion 
that  the  Judge,  in  calculating  the  interest  as  he  has  done,  has  done 
nothing  which  he  was  not  entitled  to  do. 

It  seems,  therefore,  to  their  Lordships  that,  the  objections 
arg;oed  having  all  failed,  they  must  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  Hiorh  Court,  and  to  confirm  the  decree  of 
the  Subordinate  Judge,  with  the  costs  incurred  in  the  High  Court ; 
and  that  the  plaintiffs  are  also  entitled  to  the  costs  of  this  appeal. 

Solicitor  for  the  appellants  :  Mr.  T.  L,  Wilson. 
Solicitors  for  the  respondent :  Messrs.  B<trrow  and  Rogers. 
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June  28. 

Before  Sir  Robert  Stuart,  Ki^  Chief  Justice,  Mr.  Justice  Pearson,  Mr.  Justice 
Spankie,  Mr,  Justice  Oldfield,  and  Mr,  Justice  Suaight, 

BAGHOBIR  SINGH  (Plaintiff)  v.  DHARAM  KUAB  avd  another 
(Defendants).* 

Multifarious  SuU^Couri-fees  on  Plaint  and  Memorandum  of  Appeal—Act  VII 
of  1870  (Court  Pees  Act'),  st,  7,  8, 17,  sch,  i.  No.  1. 

The  rule  laid  down  in  s.  17  of  the  Court  Fees  Act  regarding  mQltiiariooi 
Bnits  is  subject  to  the  proviso  at  the  end  of  No.  l,8ch.iof  that  Act,  and  the 
maximnm  fee  letiable  on  the  plaint  or  memorandum  of  appeal  in  such  a  suit  is, 
vnder  that  proviso,  Us.  3,000. 

The  plaintiff  in  this  suit  claimed  possession  of  the  ^'Lan- 
dhora  estate "  and  all  the  rights  appertaining  thereto,  valued  at 
Rs.  21,46,006-2-0 ;  and  mesne  profits  of  that  estate  from  the  Ist 
January,  1871,  to  the  date  of  the  institution  of  the  suit,  the  15th 
January,  1877,  valued  at  Es.  10,00,000.  He  stated  that  his  cause 
of  action  arose  in  April,  1868,  the  date  of  his  dispossession.  Be 
paid  in  respect  of  his  plaint  an  institution-fee  of  Rs.  3,000;  and  on 
appeal  to  the  High  Court  from  the  decree  of  the  Court  of  first 
instance  dismissing  the  suit,  he  paid  in  respect  of  his  memorandum 
of  appeal  a  similar  court-fee.  The  Office  of  the  High  Court  report- 
ed to  the  taxing-officer  that  the  proper  court-fees  had  not  been  paid 
on  the  plaint  and  memorandum  of  appeal,  the  report  being  as  fol- 
lows "The  court-fee  leviable  on  each  of  the  two  distinct  subjects 
embraced  in  the  suit  and  the  appeal  would  amount  to  Bs.  3,000,  or 
Rs.  6,000  for  the  entire  claim ;  but  the  plaintiff-appellant  has  paid 
only  Rs.  3,000,  both  on  the  plaint  and  the  memorandum  of  appeal : 
there  is  then  a  deficiency  of  Rs.  3,000  in  each,  or  Rs.  6,000  in  both 
instances."  The  decision  of  the  taxing-officer  was  as  folIo>T8:— 
"  Under  the  recent  Full  Bench  ruling— A/u/  Chand  v.  Shib  Charon 
Lai  (1) — the  suit  embraces  two  *  distinct  subjects '  within  the  mean- 
ing of  8.  17  of  the  Court  Fees  Act,  I  am  in  doubt,  however,  how 
far  the  proviso  to  art  1,  sch.  i,  affects  the  operation  of  that  section. 
Probably  the  words  ^  not  otherwise  provided  for  in  this  Act'  in  art  1, 

•  Firtt  Appeal,  No.  120  of  1878.  from  a  decree  of  Babu  Kashi  Nath  Biswas, 
Subordinate  Judge  of  Meerut,  dated  the  28th  May,  1878. 

(1)  I.  L.  R.,  2  All,  C76. 
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column  1,  contemplate  ^io  case  provided  for  ia  s.  17.  If  so,  the 
oflSce-report  would  be  right,  and  a  deficiency  of  Rs.  3,000  in  this 
Court,  and  of  the  same  amount  in  the  lower  Court,  would  have  to 
be  made  good."  The  question  raised  by  the  taxing-officer  was 
referred  to  the  Full  Bench  for  consideration. 

Mr.  Boieardy  the  Senior  Government  Pleader  (Lala  / uala  Fro- 
9ad)j  and  Munshi  Hanuman  Prasad^  for  the  appellant 

Messrs.  Canlan  and  Colvin,  Pandit  BUhambliar  Nath^  and  Baba 
Oprokash  Chandar  Mukarjij  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 
Stuart,  C.  J. — A  difficulty,  rather  merely  logical  than  material, 
presses  on  my  mind  in  this  case.  We  have  already  ruled  in  a  Full 
Bench  case— CAawaiK  Rani  v.  Ram  Dai  (I) — that,  where  a  plaint 
embraces  different  subjects  of  claim  which  are  so  many  distinct 
causes  of  action,  the  court-fee  shall  be  the  aggregate  of  the  fees 
fieparately  chargeable  on  the  separate  causes  of  action,  or,  in  other 
words,  such  causes  of  action  as  could  separately  and  singly  be 
the  subject-matter  of  separate  and  distinct  suits.  And  applying 
this  ruling  it  might  fairly  and  consistently  be  argued  that  the 
proviso  in  sch.  i,  No.  1,  in  the  Court  Fees  Aot^  "that  the  maximum 
fise  leviable  on  a  plaint  or  memorandum  of  appeal  shall  be  Rs.  3,000 
applied  to  plaints  or  memoranda  of  appeal  when  the  cause 
of  action  was  a  single  subject  of  claim.  But  this  view  of  the 
Court  Fees  Act  would  in  many  cases  work  so  extravagantly  as  to 
make  the  court-fee  payable  under  it  rather  in  the  nature  of  a 
peoaltjr,  as  remarked  by  Straight,  J.,  than  as  reasonable  stamp 
duty,  and  I  therefore  willingly  support  the  opinions  of  my  collea- 
gues on  the  point.  A&  to  the  words  "  not  otherwise  provided  for  in 
this  Act,"  I  have  little  doubt  they  refer  to  the  plaints  and  memo- 
nmda  of  appeal  mentioned  in  sch.  ii  of  the  Act. 

Pearson,  J. — The  words  otherwise  provided  for  in  this  Act'* 
apparently  refer  to  the  provisions  made  for  plaints  and  memoranda 
of  appeal  in  certain  suits  in  sch.  ii.  The  rule  laid  down  in  s.  17 
regarding  multifarious  suits  must,  in  my  opinion^  be  held  to  be 
subject  to  the  proviso  at  the  end  of  art.  1,  sch.  i. 

(1)  L  L.  B.,  1  AIL,  652. 
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Spankik,  J. — I  concur  with  Mr.  Justice  Pearson  and  my 
colleagues  generally, 

Oldfield,  J. — By  s.  17,  Court  Fees  Act, "  where  a  suit  embraces 
two  or  more  distinct  subjects,  the  plaint  or  memorandum  of  appeal 
is  chargeable  with  the  aggregate  amount  of  fees  to  which  tbe 
plaint  or  memoranda  of  appeal  in  suits  embracing  separately  each 
of  such  subjects  would  be  liable  under  this  Act." 

Art.  1,  sch.  i,  gives  the  amount  of  fees  chargeable  on  plaints  or 
memoranda  of  appeal  not  otherwise  provided  for  in  the  Act.  Art.  1  is 
as  follows: — "  Plaint  or  memorandum  of  appeal  (not  otherwise  pro- 
vided for  in  this  Act)  presented  to  any  Civil  or  Revenue  Court, 
except  those  mentioned  in  s.  3  and  the  proper  fee  is  stated  and 
reference  is  made  to  the  table  annexed  to  the  schedule  for  ascer- 
taining the  proper  fee  leviable  on  the  institution  of  a  suit ;  and  at 
the  end  of  art.  1  is  this  proviso  :  "  Provided  that  the  maximum  fee 
leviable  on  a  plaint  or  memorandum  of  appeal  shall  be  three  thou- 
sand rupees."  The  question  before  us  is  whether  this  proviso  applies 
to  limit  the  fee  chargeable  on  a  plaint  or  memorandum  of  apjml  of 
the  nature  of  those  mentioned  in  s.  17 ;  and  it  is  contended  that  it 
does  not,  as  they  are  taken  out  of  the  operation  of  art.  1,  sch.  i.  by 
being  "  otherwise  provided  for  in  the  Act,"  that  is,  provided  for  by 
8.  17. 

In  my  opinion  this  contention  will  not  hold  good.  It  is  true 
that  by  the  terms  of  art.  1,  sch.  i,  that  article  will  not  apply  to  a 
plaint  or  memorandum  of  appeal  "  otherwise  provided  for  in  the  Act," 
but  those  words  mean  a  provision  fixing  the  amount  of  fees  charge- 
able, and  a  plaint  or  memorandum  of  appeal  will  not  come  under 
the  operation  of  art.  1,  sch.  i,  for  which  a  proper  fee  has  been  provided 
in  some  other  part  of  the  Act.  Now  s.  17  of  the  Act  makes  no 
provision  of  this  kind  for  the  proper  fee  to  be  charged  ;  it  merely 
lays  down  a  general  rule  that,  where  a  suit  embraces  two  or  more 
distinct  subjects,  the  plaint  shall  be  charged  with  the  aggregate 
amount  of  fees  to  which  the  plaint  or  memoranda  of  appeal  in 
suits  embracing  separately  each  of  such  subjects  would  be  liable 
under  the  Act.  S.  17  does  not  pretend  to  fix  the  amount  of  the  fee, 
but,  on  the  other  hand,  expressly  refers  to  other  parts  of  the  Act  for 
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the  aoioant,  that  is,  to  the  schedules,  which  alone  deal  with  the 
amoant;  and  the  general  rule  in  s.  17  becomes  necessarily  governed 
by  rules  as  to  the  amount  of  the  fee  to  be  found  in  the  schedules, 
and  among  them  by  the  proviso  in  art.  1,  sch.  i,  limiting  the 
amount  of  fee  on  a  plaint  or  memorandum  of  appeal  of  the  nature 
ot  those  referred  to  in  s.  17 ;  for  no  other  part  of  the  Act  deals  with 
the  amount,  and,  if  the  article  is  to  be  applied,  it  must  be  applied  in 
its  integrity,  and  with  £he  proviso  which  it  contains  fixing  a  maxi- 
mum fee  leviable,  a  proviso  which  is  in  no  way  inconsistent  with 
the  application  of  the  general  rule  contained  s.  17,  but  which 
governs  its  application. 

In  the  case  before  us  therefore  the  court-fee  will  be  limited  to 
Rs,  3,000. 

Straight,  J. — I  am  entirely  of  the  same  opinion  as  Mr.  Justice 
Oldfield,  and  I  quite  agree  in  the  view  he  expresses  as  to  the  posi- 
tion occupied  by  s.  17  of  the  Court  Fees  Act  towards  the  other 
provisions  in  the  body  of  the  Act  itself  and  in  the  schedules,  relating 
to  the  mode  in  which  fees  payable  in  suits  are  to  be  computed. 
Ss.  7  and  8  specifically  declare  the  rates  at  which  relief  by  suit  of 
a  particular  class  or  character,  therein  defined,  is  to  be  calculated. 
The  category  of  likely  causes  of  action  is  as  far  as  can  be  exhausted, 
but  in  order  to  guard  against  the  possibility  of  cases  arising,  for 
which  no  provision  had  been  made,  sch.  i,  art.  1  of  the  Act,  is  so 
expressed  as  to  include  "  any  plaint  or  memorandum  '*  of  any  kind 
or  description  other  than  that  contemplated  by  ss.  7  and  8.  The 
words  ^*  not  otherwise  provided  for  in  this  Act,  "  in  my  judgment, 
relate  back  to  those  two  sections,  and  not  to  s.  17,  and  it  therefore 
appears  to  me  that  the  proviso  at  the  end  of  art.  1  of  sch.  i  applies 
generally  and  fixes  the  maximum  fee  leviable  on  ant/  plaint  or  memo- 
randum of  appeal  at  Ks.  3,000.  In  reference  to  this  it  may  be 
remarked  that  the  Legislative  authorities  might  naturally  enough 
have  intended  to  fix  some  limitation  to  the  tax  on  institution  of 
litigation ;  they  certainly  could  not  have  had  in  view  the  estabhsh 
ment  of  an  impost  of  so  elastic  and  indefinite  a  kind,  that  the 
machinery  of  the  Courts  could  only  be  set  in  motion  to  recover 
large  claims  by  persons  of  very  great  wealth.  A  maximum  of 
Ba.  3,000  would  seem  to  be  a  reasonable  one,  and  any  thing  beyond 
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it  wotild  partake  of  the  nature  of  a  penalty  for  praying  in  aid 
the  assistance  of  the  legal  tribunals.  No  other  provision  relating 
to  the  point  is  to  be  found  in  the  Court  Fees  Act,  except  m  the 
schedule,  as  already  mentioned ;  and,  as  it  is  impossible  to  under- 
stand  any  principle  of  justice  or  equity  or  any  rule  of  construction 
by  which  the  proviso  as  to  the  Rs.  3,000  should  be  confined 
merely  to  the  suits  detailed  in  art.  I,  I  think  it  must  be  taken  to 
apply  generally  and  to  establish  the  maximum  amount  of  court 
fees  that  may  be  charged  for  any  suit. 


APPELLATE  CIVIL. 

Stfort  Sir  Robert  Simrt,  Ki ,  ChUfJftiee,  and  Mr.  Jutie*  Olifitli. 

SANGAM  RAM  (Dekndant)  v.  SHEOBART  BHAQAT  (Plaihtim). 

Sde  in  ExecHtion  of  decree-Ordtr  tMing  aside  eale-SM  to  set  <aide  ««c&  or<to- 
Aet  Vlll  of  1859  {Civil  Procedure  Code),  s$.  256, 267. 

Certiun  immoveable  property  wa»  put  up  for  Bale  in  the  execution  of  F.deen. 
and  was  purchased  by  him.  Subsequently,  on  the  same  day,  such  property  w»pit 
for  sale  in  the  execution  of  S'*  decree  and  was  purchased  by  him.  objected  to  the 
confirmation  of  the  sale  to  S  on  the  ground  that  S'*  decree  had  been  satisfied  pre.i- 
ously  to  such  sale,  and  the  Court  executing  the  decrees  made  an  order  setting  ^e 
such  sale  on  that  ground.  S  thereupon  sued  itohave  such  order  set  aside,  and  to  tar. 
such  sale  confirmed,  .mdtoobtain  possession  of  such  property.  Held  that, inasmuch  « 
;chorderhadnotbeenmadeunders.257ot  Act  VIU  of  1859,  but  had  be«. 
at  the  instance  of  a  purchaser  under  anotiier  decree,  and  Se  decree,  ss  a  matter  of  i.*, 
had  not  been  satisfied.  S"*  suit  to  have  such  order  set  aside  was  mamtamaUe. 

The  lower  Court  having  given  S  a  decree  awarding  possession  of  such  property, » 
welura  ZLation  of  his  right  to  have  such  sale  confirmed,  the  High  Court  set 
80  much  of  that  decree  as  awarded  possession  of  such  property  (1). 

Behari  Bhagat,  the  father  of  the  plaintiff  in  this  snit,  wis 
the  holder  of  two  decrees  against  one  Abadi  Begam,  one  for 
Ks  1  812-2-10,  and  the  other  for  Rs.  5,151-15-6,  both  decrees  en- 
forcing the  mortgage  of  property  belonging  to  the  judgment, 
debtor  In  tlie  course  of  the  execution  of  the  decree  for  Bs.  5,151, 
Behari  Bhagat  and  Abadi  Begam  came  to  a  compromise,  under 

(1)  see  Far^nd  Ali  v.  AlimMah.  L  L.  R.,  1  AU..  272,  and  the  ce.  dted  « 
note  (1)  to 
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wlach  th^  latter  agreed  to  sell  the  former  a  maaza  called 
Aorangabad  for  Rs.  4,000.   Before  the  conveyance  was  delivered 
Saogam  Ram,  the  defendant  in  the  present  suit,  who  also  held 
a  decree  for  money  against  Abadi  Begam,  and  had  applied  for 
its  execation,  applied  to  the  Court  executing  his  decree  and 
Behari  Bhagat's  decrees,  that  the  sum  of  Rs.  4000  above-men- 
tioned should  be  set-off  against  Behari    Bhagafs  decree  for 
Ba.  5,151-15-6.    On  the  18th  July,  1 876,  the  Court  recorded  a  pro- 
ceeding stating  that,  after  deducting  Rs.  4,000,  a  sum  of  Rs.  1,107, 
or  thereabonta   was  still  due  to  Behari  Bhagat  on  account  of 
that  decree,  and  that,  if  such  sum  was  paid  by  Sangam  Ram,  the 
sale  of  a  manza  called  Hardya,  which  had  been  notified  for  sale  in 
the  execntion  of  that  decree,  would  be  postponed.    Sangam  Ram 
did  not  pay  such  sum,  and  the  mauza  was  eventually  sold  as  here- 
inafter stated.    On  the  27th  July,  1876,  Behari  Bhagat  preferred 
a  petition  to  the  Court  in  which  he  stated  that  he  had  purchased 
Anrangabad  from  his  judgment-debtor,  and  that  the  decree  for 
Kb.  1,812  had  been  completely  satisfied,  and  a  sum  of  Rs.  2,187 
only  was  due  on  account  of  the  decree  for  Rs.  5,151-15-6.  There- 
upon, on  the  12th  August,  1876,  the  Court  recorded  a  proceeding  to 
the  effect  that,  as  the  parties  had  adjusted  their  claims  by  mutual 
consent,  a  revised  account  should  be  prepared,  which  was  done.  On 
the  20ih  November,  1876,  the  rights  and  interests  of  the  judgment- 
debtor  In  Hardya  were  put  up  for  sale  in  satisfaction  of  the  balance 
of  Behari  Bhagat's  decree  for  Rs.  6,151,  and  sold  for  Rs.  1,000. 
On  the  same  day  the  rights  and  interests  of  the  judgment-debtor 
in  a  mauza  called  Khanpnr  were  put  up  for  sale  in  the  execntion 
of  Sangam  Ram's  decree,  and  were  purchased  by  him  for  Rs.  700, 
and  subseqnenUy,  on  the  same  day,  such  rights  and  interests  were 
agam  pat  up  for  sale  in  satisfaction  of  the  balance  of  Behari  Bhagat's 
decree  for  Rs.  5,151-15-6,  stated  in  the  notification  of  sale  to  be 
Bs.  1,964,  and  were  purchased  by  the  plaintiff  for  Rs.  50.  Sangam 
Bam  objected  to  the  confirmation  of  the  sale  to  the  plaintiff  on  the 
ground  that,  inasmuch  as  the  proceeding  of  the  18th  July,  1876 
showed  that  a  sum  of  Rs.  1,107  only  was  due  on  account  of  that 
decree,  and  Hardya  had  been  sold  for  Rs.  1,000,  a  balance  of  Rs.  107 
was  all  that  was  due  on  account  of  that  decree,  and  not,  as  stated 
in  the  notificaUon  of  sale,  a  balance  of  Rs.  1,964.   The  Court  on 
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the  9th  May,  1877,  set  aside  the  sale  to  the  plaintiff  on  the  ground 
'  that  the  decree  for  Rs.  5,151  had  been  satisfied.  The  plaintiff 
thereupon  instituted  the  present  suit  against  Sangam  Ram  in 
which  he  claimed  that  the  sale  to  him  of  Abadi  Bogam's  rights  and 
interests  in  Khanpur  of  the  20th  November,  1876,  might  be  con- 
firmed, that  the  order  of  the  9th  May,  1S77,  might  be  set  aside,  tnd 
that  he  might  obtain  possession  of  those  rights  and  interests.  Tho 
Court  of  first  instanc9  dismissed  the  suit.  On  appeal  by  the  plain- 
tiff the  lower  appellate  Court  gave  him  a  decree,  holding,  with 
reference  to  the  contention  of  the  defendant  that  an  order  setting 
aside  a  sale  in  the  execution  of  a  decree  was  final,  and  a  suit  to 
contest  such  an  order  was  not  maintainable,  that  a  suit  to  contest 
such  an  order  was  maintainable  where  the  order  was  irregular, 
and  that  the  order  of  the  9th  May,  1877,  was  irregular. 

On  appeal  to  the  High  Court  the  defendant  again  contended 
that  the  suit  was  not  maintainable. 

Pandit  Ajudhia  Nath  and  Babu  Baroda  Prasad  OhosCy  for  the 
appellant. 

Munslii  Ilanuman  Prasad  and  Lala  Lalta  Prasad,  for  the  res- 
pondent. 

The  Court  (Stuart,  C  J.  and  Oldfibld,  J.)  delivered  the  fol- 
lowing 

JudgmeKT. — The  father  of  plaintiff  held  two  decrees  against  the 
same  judgment-debtor,  one  for  Rs.  1,812-2-10,  the  other  for 
Rs.  5,151-15-6.  He  took  out  execution  of  the  decree  for  the 
larger  amoimi,  and  privately  out  of  Court  bought  a  property  of  tho 
judgment-debtor  for  Rs.  4,000  ;  and  on  an  application  made  by 
the  defendant-appellant,  who  held  a  decree  against  the  same  judg- 
ment-debtor, this  sum  was  set-off  against  the  plaintiff's  larger 
decree.  There  was  another  sale  of  property  of  tho  judgment-debtor 
made  for  Rs.  1,000,  and  this  was  also  set-off  against  the  larger 
decree  of  plaintiff,  leaving  Rs.  107  or  thereabouts  due.  But  plain- 
tiff and  the  judgment-debtor  moved  the  Court  executing  the  decree 
to  set-off  all  these  payments  in  tho  first  instance  against  the  smaller 
decree,  and  this  was  ordered  to  be  done  by  the  Court ;  the  sum 
remaining  due  on  the  larger  decree  would  be  Rs.  1,914  or  there- 
abouts.   The  plaintiff  then  took  out  execution  of  this  larger  decree, 
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and  defendant-appellact  at  the  same  time  execnted  his  decree. 
There  were  two  sales  of  two  villages  belonging  to  the  judgment- 
debtor,  and  one  of  these  villages,  Khanpar,  was  sold  in  execution  of 
defendant-appellant's  decree  and  bought  by  defendant-appellant  for 
Bs.  700,  and  later  on,  on  the  same  day,  sold  in  execution  of  plaintiffs 
decree,  and  bought  by  him  for  Rs.  50.  The  defendant-appellant 
objected  to  the  second  sale,  and  it  was  set  aside  on  the  ground  that 
the  plaintiff's  decree  then  in  execution  had  been  satisfied  by  reason 
of  tiie  payments  which,  as  above  related,  had  been  at  defendant's 
instance  set-off  against  it,  but  which  had  been  afterwards  written 
off  against  the  plaintiff* s  smaller  decree,  and  by  the  sale-proceeds  of 
the  sale  to  defendant.  The  plaintiff  now  brings  this  suit  to  have 
the  sale  confirmed  to  him  and  for  possession  of  Khanpur.  He  also 
sued  in  respect  of  another  village,  but  the  appeal  does  not  refer  to 
thai  The  lower  appellate  Court  has  decreed  the  claim  and  defend, 
ant-appellant  contests  the  finding. 

It  appears  to  us  that  plaintiff  is  able  to  mHintain  a  suit  for  the 
eancelment  of  the  order  setting  aside  the  sale  and  for  its  confirma- 
tion in  his  favor,  for  that  order  was  not  one  made  under  s.  257,  Act 
VIII  of  1859.  The  sale  was  set  aside  at  the  instance  of  a  purchaser 
under  another  decree,  because  in  the  opinion  of  the  Court  the  decree 
of  plaintiff  had  been  satisfied.  Now,  in  examining  the  proceedings 
taken  in  execution  of  the  plaintiffs  decree,  this  finding  of  the  Court 
executing  the  decree  is  erroneous.  The  previous  payments  had  been 
set-off  against  the  plaintiff  s  decree  of  smaller  amount,  and  any  order 
to  the  contrary  effect,  at  the  instance  of  a  stranger,  was  clearly 
improper.  So  far  therefore  the  order  setting  aside  the  sale  in  favor 
of  plaintiff  was  unwarranted.  The  lower  appellate  Court's  decree  is 
so  far  modified  by  declaring  plaintiffs  right  to  have  the  sale  confirm- 
ed in  his  favor  and  cancelling  the  order  decreeing  him  possession. 
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Before  Sir  Robert  Stuart,  Kl.,  Chief  Justice,  and  Mr.  Justice  Oldfield. 
GIRDHABI  DAS  (Dbfbndant)  v.  JAGAN  NATH  (Plaintifp).* 
Promissory  Note^ Evidence^ Act  XVIII of  1869  (Stamp  Act),  ss.  39,  40. 
A  promissory  note,  not  payable  on  demand,  execnted  on  unstamped  paper,  was 
%n>iifltt  to  a  Collector,  under  s.  89  of  Act  XVIII  of  1869,  for  adjudication  as  to 

♦  Ftrefc  Appeal  No.  63  of  1878,  from  a  decree  of  Maulvi  Abdul  Qayum  Khan, 
Svboniinate  Judge  of  Agra,  dated  the  1st  May,  1878. 
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the  proper  stamp,  who,  upon  the  payments  provided  in  that  section  hnving  beet 
made^  made  the  endorsement  thereon  provided  in  that  section.  Htld  that  the 
irregularity  of  the  Collector  in  making  sucb  endoriemeat  did  nut  render  saeti 
promissory  note  inadmissible  in  evidence. 

This  was  a  suit  for  Rs.  22,Si6,  principal  moneys,  atid 
Bs  2,471-4-0,  interest  thereon,  founded  on  an  instrument  called  an 
"  agreement"  (ikrdr-ndma).  The  plaint  in  the  suit  stated  that  on  the 
8th  August,  1876,  at  Bindraban,  Muttra  district,  the  plaintiff, 
"through  his  guardian,  mother,  and  friend  Dhani,  lent  the  defend- 
ant Rs.  22,346;  that  the  latter  caused  to  be  written  and  completed 
by  bis  seal  anl  signature  the  agreement  {ikrdr'ndma)^  bearing 
three  months'  time,  which  is  the  basis  of  the  claim,  and  delivered 
it  to  the  plaintift's  mother ;  that  the  said  amount  was  payable  on 
the  8tb  ]^ovember,  1876;  and  that  the  defendant  had  not  paid  tlie 
said  amount.'*  The  instrument  referred  to  in  the  plaint^  which 
was  dated  the  8th  August,  1876,  was  not  stamped  at  ibe  time  of 
execution.  Subsequently  to  its  execution  it  was  brought  to  the 
Collector  in  order  that  he  might,  under  the  provisions  of  s.  39  of 
Act  XVIII  of  18o9,  assess  and  charge  the  stamp-duty  to  which  he 
considered  it  to  be  liable.  The  stamp-duty,  and  the  penalty  incur- 
red through  the  instrument  having  been  executed  on  unstamped 
paper,  having  been  paid,  the  Collector  certified  by  endorsement  od 
the  instrument  that  the  proper  stamp-duty  had  been  paid.  The 
certificate  was  in  the  following  terms  : — "  To-day,  the  5th  October, 
1877,  Ram  Prasad,  mukhfc^r,  deposited  through  Brij  Mohan, 
mukhtar  of  Dhani,  Rs.  82-8  0  on  account  of  value  of  stamped  paper ; 
Rs.  412-8-0  on  account  of  (fine)  five  times  the  aforesaid  amount; 
and  Rs.  5  on  account  of  court  fees,  under  s.  39  of  Act  XVIII  of 
1869;  altogether  Rs.  500,  in  the  treasury :  this  verification  hiS 
been  written  under  s.  39  of  Act  XVIII  of  1869,  and  this  paper 
shall  be  considered  to  be  of  sufficient  value." 

The  defendant  set  up  as  a  defence  to  the  suit  that  "  the  instru- 
ment forming  the  basis  of  the  claim  was  not  au  agreement  (ikrar- 
ndma)  but  a  promissory  note,  and  having  been  executed  on 
unstamped  paper  was  invalid,  and  that  the  proceedings  of  the 
Collector  were  invalid  not  being  in  accordance  with  law."  The 
Court  of  first  instance  held  that,  under  s.  39  of  Act  XVIII  of  lb69. 
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the  instrument  most  be  deemed  duly  stamped  and  receivable  in  1880 
evidence,  by  reason  of  the  Collector's  endorsement.    It  further  ~  — 

1_  ij     1  1  GiBDIlARI 

held  that  the  instrument  was  not  a  promissory  note  but  a  bond ;  Das 
and  deciding  the  case  on  the  merits  in  favor  of  the  plaintiflF  gave  ^^^^^  Nath. 
him  a  decree. 

The  defendant  appealed  to  the  High  Court,  contending,  inter 
"that,  as  the  note  upon  which  the  suit  was  based  originally 
bore  no  stamp,  and  could  not  be  stamped  afterwards,  under  the 
provisions  of  the  law,  it  was  not  receivable  in  evidence,  and  the 
lower  Covrt  had  erred  in  holding  that  it  was  not  a  promissory 
Bdte,  and  in  holding  that,  having  been  stamped  subsequently  to  its 
executian,  it  could  be  received  in  evidence  and  acted  upon.*' 

Mr.  Boioard^  and  Pandits  Ajudhia  Sath  and  Bishambhar  Jf^ath, 
for  the  appellant. 

The  / unior  Government  Pleader  (Babu  Dwarka  Nath  Banarji)^ 
for  the  respondent. 

llie  judgment  of  the  High  Court  (Stuart,  C.  J.,  and  Oldfield, 
J.),  so  far  as  it  related  to  the  above  contention,  was  as  follows :  - 

Judgment.  —The  first  objection  taken  in  appeal  is  as  to  the 
inadmissibility  of  the  note-of-band  on  which  this  claim  is  based,  in 
that  it  is  a  promissory  note  requiring  a  stamp ;  but,  assuming  for 
the  present  that  the  instrument  is  a  promissory  note,  in  our  opinion, 
the  objection  fails  with  reference  to  the  provisions  of  s.  39  of  the 
Stamp  A.ci,  siuoe  it  has  been  certified  by  endorsement  made  on  the 
note  by  the  Collector  under  s.  39  that  the  full  duty  with  which  it  is 
chargeable  has  been  paid.  It  is  no  doubt  provided  in  s.  39  that 
this  section  does  not  authorize  the  Collector  to  make  any  such 
endorsement  on  promissory  notes,  yet  an  irregularity  in  making 
such  an  endorsement,  the  remedy  for  which  will  ba  by  appeat 
or  revision  by  the  chief  revenue  authority  under  s.  40,  will  not 
prevent  the  admission  of  the  document  as  evidence,  for  s.,  39. 
specially  provides  that  the  instrument  shall  on  endorsement  be 
deemed  to  be  duly  stamped,  and  shall  be  receivable  in  evidence  or 
otherwise  in  all  Courts  and  public  offices  as  if  originally  executed 
on  paper  bearing  the  proper  stamp. 
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1880  Befwt  Sir  Robert  Stuart^  KL,  Chief  Justice,  and  Mr,  Justice  Oldfidd. 

August  2. 

n  RADHA  KISHEN  MAN  (Plaintiff)  v.  BACHHAMAN  and  othebs  (Dbfehdaitps).* 

Hindu  law — Joint  undivided  Hindu  family — Alienation  bjf  f  other    Right  of  tot 
—Partition^  Grandmother — Appeal '-^Parties  to  «uit 

a  member  of  a  joint  undivided  Hindu  family  consisdng  of  himself  and  his 
son  Rt  as  the  manager  of  the  family,  borrowed  moneys  for  lawful  purposes  and 
executed  a  bond  for  their  repayment  in  which  he  hypothecated  a  share  of  mam 
By  such  share  being  ancestral  property,  as  collateral  security  for  their  repayoient, 
with  the  knowledge  and  approbation  of  R.  The  obligee  of  i*uch  bond  sued  B  thereon 
and  obtained  a  decree,  which  directed  the  sale  of  such  share,  and  such  share  was  pnt 
up  for  sale  and  was  purchased  by  C.  R  subsequently  sued  B  and  his  mother  for 
partition  of  the  family  property,  including  such  share,  claiming  a  one-third  share  of 
such  property.  C  was  made  a  defendant  in  the  suit,  and  so  was  P,  R*8  grandmother, 
who  claimed  to  share  equally  with  the  other  members  of  the  family  in  such  pro- 
perty. Held  that  it  must  be  presumed  that  B  was  sued  on  such  bond,  and  that 
the  decree  in  such  suit  was  made  against  him  as  the  head  of  the  family,  and  RoojM 
not  recover  from  C  the  share  of  mauza  B.  Held  also  that  P  was  not  entitled  on 
partition  to  a  share  of  the  family  property. 

On  appeal  to  the  High  Court  from  the  decree  of  the  Court  of  first  instance,  R 
made  respondents  certain  persons  who  after  the  passing  of  that  decree  ha<i  par- 
chased  at  execution-sales  the  rights  and  interests  of  B  in  portions  of  the  landed 
estate  of  the  family.  Held  that,  such  persons  not  being  affected  by  that  decree,  the 
Court  could  not  make  any  order  respecting  their  claims,  and  they  had  been  unne- 
cessarily made  parties  to  the  appeal. 

The  plaintiff  in  this  suit  sued  his  father,  Bachhaman,  and  bis 
mother,  to  establish  his  right,  according  to  Hindu  law,  by  parti- 
tion, to  a  one-third  share  of  the  ancestral  property  of  the  family, 
consisting  of  shares  of  villages  (including  a  two-anna  eight-pie 
sharQ  in  a  village  called  Bishenpur),  houses,  and  a  garden.  The 
plaintiff  stated  in  his  plaint  that  on  the  death  of  his  grandfather, 
his  father's  name  was  recorded  in  the  revenue  register  in  respect 
of  such  shares,  the  same  at  that  time  being  unincumbered;  that 
from  the  time  his  father's  name  was  so  recorded,  his  father  com- 
menced to  create  incumbrances  on  such  shares,  without  lawfol 
necessity,  and  without  his  knowledge ;  and  that  he  was  entitled, 
according  to  Hindu  law,  to  have  his  legal  share  of  the  family 
property  partitioned,  inasmuch  as  if  he  continued  to  live  in 
coparcenery  with  his  father  such  share  would  be  wasted.    On  the 

*  First  Appeal,  No.  66  of  1879,  from  a  decree  of  Hakim  Bahat  iii,  Sabordi- 
nate  Judge  of  Gorakhpur,  dated  the  19tb  March,  1879. 
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29th  October,  1878,  Pareva,  the  plaintiffs  grandmother,  preferred  ^880 
an  application  to  the  Subordinate  Judge,  praying  that,  under  $•  32  ""kIdhT" 
of  Act  X  of  1877,  she  might  be  made  a  defendant  in  the  suit,  as  Kishbn  Man 
she  was  entitled  on  partition  of  the  family  property  to  a  one-  Bacuh4Mam. 
fourth  share  by  way  of  maintenance.  On  the  same  day.  Ram 
Charitra,  Parmeshri,  and  Jangli,  who  had  purchased  the  two-anna 
eight^pie  share  of  Bishenpura  at  a  sale  in  the  execution  of  a  decree 
against  the  defendant  Bachhaman,  made  a  similar  apph'cation.  On 
the  18tb  December,  1878,  the  Subordinate  Judge  made  an  order 
adding  these  applicants  as  defendants  in  the  suit.  The  decree, 
at  the  sale  in  execntion  of  which  the  defendant  Ram  Charitra  and 
his  co-defendants  purchased  the  share  in  Bishenpura,  was  passed 
against  the  defendant  Bachhaman  on  the  13th  May,  1876.  It  was 
passed  in  a  suit  against  him  on  a  bond  for  the  payment  of  certain 
moneys,  dated  the  4th  June,  1874,  in  which  that  share  was  hypo- 
thecated as  collateral  security  for  the  payment  of  such  moneys, 
and  it  enforced  such  hypothecation.  The  defendant  Ram  Charitra 
and  his  co-defendants  set  up  as  a  defence  to  the  suit  that  the  plain- 
tiff's right  in  snch  share  had  passed  to  them  in  virtue  of  their  auc- 
tion-pnrchase.  In  their  written  statement  dated  the  17th  January, 
1879,  they  stated  as  follows The  auction-purchase  of  the  share 
in  Bishenpura  made  by  the  defendant  is  valid  :  the  plaintiff^s  father 
borrowed  money  in  1874,  a  decree  was  passed  for  the  same,  and  the 
auction-sale  took  place  in  satisfaction  thereof,  and  the  defendants 
became  the  anction-purchasers:  the  debt  was  valid;  a  decree  having 
been  made  for  it^  the  objection  as  to  its  illegality  is  utterly  unten- 
able :  the  objeotion  as  to  its  being  illegal  ought  to  have  been 
taken  when  it  was  incurred,  and  not  after  the  decree  and  the 
anction-sale  in  satisfaction  of  a  lawful  debt :  the  claim  of  a  son  for 
the  property  sold  by  auction  is  by  no  means  tenable  :  all  the  rights 
were  conveyed  by  the  sale  in  satisfaction  of  a  jnst  debt."  In 
her  written  statement  of  the  same  date  the  defendant  Pareva 
denied  the  plaintiff's  right  to  a  one-third  share  of  the  family  pro- 
perty. She  stated  therein  as  follows: — *'The  defendant  is  the 
own  grandmother  of  the  plaintiff :  the  property  sought  to  be  divided 
by  the  plaintiff  is  ancestral :  the  right  of  plaintifi^'s  grandmother  to 
it  is  equal  to  that  of  the  plaintiff^s  mother :  the  plaintiff  claims  one- 
third,  bat  after  deducting  this  defendant's  share,  the  plaintiff  can 


Digitized  by 


120  THE  INDIAN  LAW  REPORTS.  [VOL  m. 

%e  entitled  to  a  quarter  thereof :  according  to  the  rules  of  the  Hindu 
law,  this^defendaut  is  entitled  to  her  maintenance  out  of  the  ances- 
tral property,  which  cannot  be  divided  without  paying  her  main- 
tenance :  in  lieu  of  her  maintenance,  a  share  ought  to  be  assigned 
to  her  like  that  assigned  by  the  plaintiff  to  his  mother/' 

The  Subordinate  Judge  gave  the  plaintiff  a  decree  in  respect  of 
one-fourth  of  the  family  property,  with  the  exception  of  the  share 
in  Bishenpura,  holding,  with  reference  to  that  share,  that  it  had 
been  sold  in  satisfaction  of  a  family  debt,  and  the  plaintiff  could  not 
claim  any  right  in  it ;  and,  with  reference  to  the  claim  of  the 
defendant  Pareva,  that  the  whole  family  should  be  supported  out  of 
the  family  property,  and  she  was  therefore  entitled  to  a  one-fourth 
share  of  it. 

The  plaintiff  appealed  to  the  Higli  Court,  making  respondents 
in  addition  to  the  persons  who  had  been  defendants  in  the  suit  in 
the  Court  of  first  instance,  certain  persons  who  had  purchased  at  exe- 
cu^'ou'-sales  the  right,  title,  and  interest  of  the  defendant  Bachhaman 
in  other  villages  comprised  in  the  family  property  subsequently 
to  the  passing  of  the  decree  of  the  Court  of  first  instance.  It  was 
contended  on  behalf  of  the  plaintiff  that  the  debt  in  satisfaction  of 
which  the  sharo  in  Bishenpura  had  been  sold  had  been  contracted 
by  his  father  for  immoral  purposes;  that  his  father's  right,  title,  and 
interest  only  had  passed  to  the  auction-purchasers  ;  and  that  his 
grandmother,  the  defendant  Pareva,  was  not  entitled  to  a  specific 
share  of  the  family  property,  but  only  to  be  maintained  therefrom. 

Lala  Lalta  Prasad  and  Maulvi  Mehdi  Basan,  for  the  appellant 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)  and  Pandit 
Ajudhia  Nathy  for  the  respondents. 

The  judgment  of  the  Court  (Stuart,  C.  J.,  and  Oldfield,  J.) 
was  delivered  by 

Oldfield,  J. — The  property  in  suit  belonged  to  one  Khem 
Narain  Man;  the  plaintiff  is  his  grandson,  and  defendants  Nos.  1^2, 
and  3  are  respectively  his  son  and  father  of  plaintiff,  his  widow, 
and  mother.  The  plaintiff  seeks  to  recover  by  partition  one-third 
as  his  legal  share  of  his  grandfather's  estate^  comprising  shares  in 
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nine  villages,  two  booses,  and  one  grove.    The  defendants  $Tos.  4y 
5,  and  6  are  anction-pnrohasers  of  the  share  in  Bishenpura,  one  of 
the  villages,  vrhich  they  bonght  before  this  suit  was  instituted  in 
execution  of  a  decree  against  Bachhaman,  defendant^  plaintiff's  father; 
and  they  urge  that  the  sale  conveyed  to  them  all  the  rights  in  the 
property,  including  the  plaintiff* s.    The  respondents  Nos.  7  to  11 
are  purchasers  of  some  of  the  property,  but  they  made  tlie  purchase 
after  the  decree  of  the  lower  Court  m  this  suit  was  passed,  and  the 
plaintiff  has  joined  them  in  this  appeal  as  respondents,  but  no 
qaestion  respecting  them  arose  Or  was  determined  before  the  lower 
Court.    The  lower  Court  has  found  that  the  business  of  plaintiff 
and  his  father  Bachhaman  Was  Joint  ;  the  latter  borrowed  on  account 
of  both,  and  the  property  purchased  by  defendants  Nos.  4,  5,  and  6 
flhoulJ  be  excluded  from  this  claim,  because  the  debt  in  satisfaction 
of  which  it  was  sold  was  incurred  to  meet  expenses  of  the  plaintiff 
as  well  as  his  father  when  they  carried  on  business  jointly,  and 
plaintiff  benefited  thereby ;  and  it  holds  that  in  consequence  the 
decree  ia  execution  of  which  the  sale  took  place  does  affect  the 
plaintiff ;  and  the  Court  excludes  Bishenpura  from  the  claim,  and 
decrees  in  favor  of  plaintiff  to  the  extent  of  one-fourth  in  resj>ect  of 
the  rest  ot  the  property.    The  second  to  the  fifth  oljections  taken 
b  appeal  are  invalid.    This  case  is  distinguishable  from  that  of 
Dtmd^al  J.ol  v.  J ugdeep  Narain  Singh  (1)  by  the  circumstance 
that  in  this  case  the  respondents,  auction^purchasers,  were  no 
parties  to  the  bond  or  the  decree  in  execution  of  which  they 
became  auction-purchasers  :  and  this  case,  on  the  other  hand,  is 
Bimilar  to  that  of  Muddun  Thakoor  v.  Kantoo  Lai  (2),  which  is 
an  authority,  as  their  Lordships  have  pointed  out  in  Suraj  Bunsi 
Koerx.Sheo  Feraad  Singh  (3),  for  the  following  propositions:—- 
(i)    That,  where  joint  ancestral  property  has  passed  out  of  a 
joint  femily,  either  under  a  conveyance  executed  by  a  father  in  con- 
sideration of  an  antecedent  debt,  or  in  order  to  raise  money  to  pay 
off  an  antecedent  debt,  or  under  a  sale  in  execution  of  a  decree 
for  the  father's  debt,  his  sons,  by  reason  of  their  duty  to  pay  their 
father'   debts,  cannot  recover  that  property,  unless  they  shovy 
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that  the  debts  were  contracted  for  immoral  purposes,  and  that  the 
purchasers  had  notice  that  they  were  so  contracted;  and  (ii)  that 
purchasers  at  an  execntion-sale,  being  strangers  to  the  suit,  if  thev 
have  not  had  notice  that  the  debt^  were  so  contracted,  are  not 
bound  to  make  inquiry  beyond  what  appears  on  the  face  of  the 
proceedings. 

In  the  case  before  us,  it  is  clear  from  the  evidence  that  the 
father,  Bachhaman,  was  acting  as  manager  of  the  joint  family  when 
he  executed  the  bond,  the  same  being  known  to  and  approved  by 
the  plaintiff,  and  that  the  debt  was  incurred  for  necessary  purposes; 
and  it  is  presumable  that  Bachhaman  was  sued  and  the  decree  passed 
against  him  in  his  representative  capacity  on  the  bond.  The  plain- 
tiff cannot,  under  these  circumstances,  recover  from  the  auction-pnr- 
chasers  the  share  in  Bishenpura  which  has  passed  to  them  under 
the  auction-sale. 

But  the  lower  Court  is  wrong  in  giving  the  plaintiflPs  grand- 
moiher.a  share  on  partition.  The  plaintiflF  is  entitled  to  a  one-third 
share  of  the  property  with  the  exception  of  Bishenpura.  So  far 
the  decree  will  be  modified.  The  plaintiff  will  pay  the  costs  of 
respondents  Nos.  4,  5,  6,  7,  8,  9, 10,  and  11,  and  his  own  costs  of 
this  appeal. 

This  Court  can  make  no  order  as  to  any  claim  on  the  part  of 
those  respondents  who  became  purchasers  of  some  of  the  property 
after  the  decree  was  passed  in  this  suit  by  the  Court  below ;  they 
are  not  affected  by  the  decree,  and  were  unnecessarily  made 
respondents  and  must  have  their  costs. 


Before  Air.  Justice  Pearson  and  Mr.  JuiHce  Oldjield, 

PUSI  (Dbfendant)  V,  MAHADEO  PRASAD  and  akothbr  (Plaintiffs).* 

Hwhand  and  wife — Liability  ofhutbandfor  wife* a  debts. 

A  husband  (Hindu)  is  not  liable  for  a  debt  contracted  by  his  wife,  except  where 
it  has  been  contracted  under  his  express  authority,  or  under  circumstanoes  of  such 
pressing  necessity  that  his  authority  may  be  implied. 

*  Second  Appeal,  No.  389  of  1880,  from  a  decree  of  Babu  Aubinash  Chandar  Banarji, 
Subordinate  Judge  of  Farukbabad,  dated  the  26th  January,  1880,  modifying  a  decree 
of  Pandit  Qopal  Sahai,  Muusif  of  Farukhabad,  dated  the  30th  September,  1^79. 
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A  wife  and  her  hasbAod's  brothers  jointly  executed  a  bond -for  the  repayment  of 
tnooeyi  borrowed  to  pay  a  debt  due  by  her  husband  and  his  brothers  and  to  carry 
on  the  cultivation  of  lands  held  by  her  husband  and  his  brothers,  and  hypothecated 
the  funily-honse  aa  collateral  security  for  the  repayment  of  such  moneys.  Held 
that  the  wife  waa  not  justified  in  borrowing  money  to  pay  her  husband's  debt,  and 
the  want  of  rooDej  for  cultivation  of  his  lands  would  not  justify  her  in  pledging  his 
credit  for  a  joint  loan  taken  by  his  brothers  in  which  his  liability  would  extend  to 
the  whole  debt,  nor  would  it  justify  her  hypothecating  his  proi)erty,  and  the  husband 
tod  hit  property  were  therefore  not  liable  for  the  bond-debt. 

On  tho  l»t  January,  1875,  one  Chandan,  his  brother  Khuji, 
and  Parmi,  the  wife  of  their  brother  Pusi,  members  of  a  joint 
flinda  family,  gave  the  plaintiffs  in  this  suit  a  joint  bond  for  the 
payment  of  certain  moneys,  in  which  they  hypothecated  the  family 
house  as  collateral  security  for  the  payment  of  such  moneys.  Tin's 
bond  was  executed  by  Parmi  "  as  heir  and  in  possession  of  the 
property  of  her  husband.'^  It  recited  that  the  moneys  due  there- 
under had  been  borrowed  to  pay  a  family  debt  and  to  carry  on  the 
caltiration  of  lands  held  by  the  family.  At  the  time  the  bond  was 
executed  Pusi  was  absent  from  his  homo,  and  had  been  absent  from 
it  about  one  year.  The  plaintiffs  in  this  suit  sued  upon  this  bond, 
claiming  not  only  as  against  the  executants  of  it,  but  also  as  against 
Pusi  and  his  share  of  the  family  house.  Pusi  had  returned  to  his 
home  after  an  absence  of  three  years.  The  Court  of  first  instance,  on 
the  25th  March,  1^79,  dismissed  the  suit  as  against  the  defendant 
Pusi  on  the  ground  that  he  had  not  executed  the  bond.  On  appeal 
by  the  plaintiffs  the  lower  appellate  Court,  on  the  13th  May,  1879, 
remanded  the  case  for  re-trial  with  reference  to  the  question  whe- 
ther the  bond-debt  had  been  contractpd  for  family  purposes,  and 
for  the  benefit  of  the  defendant  Pusi,  holding  that  if  it  had  been  so 
contracted  the  defendant  Pusi  and  his  property  were  liable  for  it. 
The  Court  of  first  instance  held  that  the  bond-debt  had  not  been  so 
eontractedj  and  again  dismissed  the  suit  as  regards  the  defendant 
Pari.  On  appeal  by  the  plaintiffs  the  lower  appellate  Court  held 
that  the  bond-debt  was  contracted  to  pay  a  debt  due  by  the  defendant 
Pusi  and  to  carry  on  the  cultivation  of  his  lands ;  and  gave  the 
plaintiffs  a  decree  against  the  defendant  Pusi  aad  his  one-third  share 
of  the  family  house. 

The  defendant  Pusi  appealed  to  the  High  Court,  contending 
thai  he  was  not  liable  on  the  bond. 
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Pandit  Ajudhia  JSath  and  Munsfai  Ram  Prasad^  for  the  appellant 

Pandits  Bisharnhhar  Noth  and  Nand  Laly  for  tlie  respondents. 

The  judgment  of  the  Court  (Pearson,  J.  and  Oldfikld,  J.) 
was  delivered  by 

Oldfield,  J. — It  appears  that  the  appellant's  wife,  during  appel- 
lant's absence  from  home,  joined  with  his  brothers  in  execution  of  a 
bond  by  which  they  borrowed  money  from  plaintiffs  and  hypothe- 
cated property  belonging  to  appellant.  Kespondents  sued  not  only 
the  obligors  but  also  appellant,  and  claimed  to  make  him  liable  in 
person  and  property  jointly  with  the  obligors  for  the  whole  debt  ; 
and  the  lower  appellate  Court  has  allowed  the  claim  on  the  ground 
that  the  husband  is  liable  for  the  debt  contracted  by  the  wife.  This 
liability,  however,  cannot  be  imposed,  except  when  the  wife  has  bad 
express  authority  from  the  husband,  or  under  circumstances  of 
such  pressing  necessity  that  the  authority  may  be  implied.  There 
was  of  course  no  express  authority  here,  for  the  bond  shows  that 
the  wife  acted  in  her  own  right,  as  heir  to  a  husband  whom  she 
believed  or  pretended  to  believe  to  be  dead.  The  plaintiffs  must  show 
that  the  jnoney  was  borrowed  under  circumstances  of  pressing 
necessity  before  they  can  make  the  appellant  in  any  way  liable. 
The  lower  appellate  Court  relies  on  the  terms  of  tbe  bond  itself, 
which  show  that  the  money  was  borrowed  to  pay  an  instalment  of 
a  debt  due  by  the  appellant  and  to  obtain  money  for  expenses  of 
cultivation.  The  first  item  is  clearly  not  one  which  could  justify 
the  wife  in  borrowing  money  ;  and  in  regard  to  the  other,  there  is 
nothing  to  show  that  money  was  in  fact  required  for  the  expenses 
of  cultivating  her  husband's  lands,  or  that  she  personally  received 
any  money  on  that  account.  Moreover,  the  want  of  money  would 
not  justify  her  in  pledging  her  husband's  credit  for  a  joint  loan 
taken  by  his  brothers,  in  which  the  liability  of  her  husband  would 
extend  to  the  whole  debt,  nor  would  it  possibly  justify  her  mort- 
gaging his  property.  It  may  be  noticed  also  that  plaintiffs  dealt 
with  the  lady  as  making  the  disposal  of  the  property  in  her  own 
fight,  and  not  looking  in  any  way  to  the  husband  as  responsible 
for  the  debt.  The  circumstances,  as  we  understand  them,  did  not 
Justify  the  plaintiffa  in  thus  dealing  with  the  Iftdy,  for  the  appcl-* 
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lant  had  not  been  a  year  absent  from  his  home  when  the  debt  was  3880 
contracted,  and  lio  appears  to  have  gone  only  to  the  neighbouring        ^  ^ 
district  of  Bareilly.     It  is  only  now  since  his  return  that  they  seek  v. 
tu  enforce  a  liability  which  nevor  entered  into  their  consideration 
ot  the  time  they   lent  their  money.    The  appeal  is  decreed  by 
exempting  appellant  and  his  property  from  liability,  and  he  will 
ha?e  his  costs  in  all  Courts. 

Appeal  alloxoed. 

Before  Mr.  Jusiiet  Peanon  and  Mr.  JuHice  Oldficld,  1880 

August  6i 

DARSCPANDEY  and  ANOTUEa  (Plaintiffs)  v.  BIKARMAJIT  LAL  a*d  ANbittER  ^ 

(Defendants)  * 

Hmiu  la»^  Alienation  of  join(  undivided  fajnily  property  by  Father  ^Bights  of  torn, 
a  member  of  a  Joint  Hindu  family  coasisting  of  himself  and  his  sons,  in 
Janaanr,  1869,  in  order  to  raise  money  to  pay  off  family  debts  and  for  family  necessi- 
trtr3,  conveyed  a  two-anna  share  out  of  aa  eight-anna  share  of  a  village  belonging  to 
the  family  lo  B,  who  sued  him  on  such  conveyance  for  possession  of  the  two-anna 
sbarft  and  obtained  a  decree,  and  possession  of  such  share.  In  June,  1879,  the  sons 
tod  the  grandson  of  ^  sued  B  to  recoror  sudh  share.  Held,  with  reference  to  the 
raliB*^  of  the  Privy  C'^uncil  in  SuraJ  Bami  Koer  v.  Sheo  Persad  Singh  (1)>  that  the 
iiiit  was  not  nudntainable. 

Tars  was  a  suit  by  the  two  sons  and  the  grandson  of  one  Zaufc 
Lil  for  possessiou  of  a  two-anna  share  out  of  an  eight-anna  in  a 
certain  village.  This  eight-anna  share  was  joint  ancestral  pro- 
perty, and  a  two-anna  share  of  it  had  been  transferred  by  sale  to 
the  defendants  in  this  suit  by  Zauk  Lai  by  an  instrument  dated  the 
lUh  Janaary,  1869;  In  this  instrument  Zauk  Lai  described  him- 
self as  the  owner  of  the  eight-anna  share,  and  the  instrument  recited 
that  the  purchase-money,  which  purported  to  be  Rs.  1,199,  waff 
required  for  the  payment  of  dt^bts  and  for  family  necessities.  The 
defendants  sued  Zauk  Lai  upon  this  instrument  for  possession  of  the 
two-anna  share,  and  on  the  17th  June,  1869,  Zauk  Lai  having  con- 
fessed judgment^  obtained'a  decree.  The  defendants  subsequently 
obtained  possession  of  the  two-anna  share,  and  after  that  event  Zauk 
Lai  died.  The  present  suit  was  instituted  on  the  2nd  June,  1879^ 
The  plaintiffs  claimed  the  two-anna  share  and  the  cancelment  of 
the  sale-deed  of  the  lUh  January,  1869,  on  the  ground,  amongst 

*  Second  Appeal,  No.  430  of  ItSO,  from  a  decree  of  D.  M.  Gardner,  Esq.,  Judge 
trf  Gor&khpur,  dated  the  3rd  February,  1880,  reversiDg  a  decree  of  Hakim  Kahat  AB^ 
&iborduuit«  iadgs  of  Gorakhpur,  dated  the  16th  September,  1879. 

(1)  I.  L.  R.,  5  Calc,  148. 
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others,  that  the  sale  was  made  without  lawful  necessity  and  without 
consideration.  They  stated  as  follows : — "  According  to  Hind« 
law,  this  act  of  the  plaintiffs'  ancestor  cannot  be  valid  without  the 
acquiescence  of  the  plaintiffs,  as  the  said  ancestor  and  the  plaintiflk 
bad  equal  shares,  according  to  Hindu  law,  in  the  ancestral  property^ 
the  transfer  by  the  ancestor  without  necessity  and  without  consider- 
ation is  quite  illegal."  The  defendants  set  up  as  a  defence  to  the 
suit,  inter  ctliuy  that  Zauk  Lai  was  "  the  sole  master  and  mannger  of 
business,  that  the  plaintiffs  carried  on  business  and  lived  jointly  wiih 
him,  that  it  was  on  the  advice  of  his  sons  that  Zauk  Lai  executed 
the  deed  of  sale  for  a  legitimate  purpose  ;  and  that  the  plaintiffs  had 
benefited  by  the  consideration-money.'*  They  alsa  set  up  as  a 
defence  to  the  surt  that  Ziuk  Lai  had  not  transferred  ta  them  more 
than  his  legal  share  of  the  ancestral  property,  and  that  he  waff 
competent  to  transfer  such  share. 

The  Cotfrt  of  first  instance  disnrissed  the  suit  for  reasoms  which  it 
is  ftot  material  to  state.   On  appeal  by  thier  plaintiffs  the  lower  appel- 
late Court  fixed  the  following  issues  for  trial,  amongst  otlfers,  ru., 
"(ijis  thijre  any  proof  that  the  plaintiffs  were  parties  to  the  sale: 
(ii)  Is  their  acquiescence  to  be  inferred  from  their  not  sooner  brint^- 
ing  suit?  (iii)  Was  there  necessity  for  the  sale  :  {it)  Had  the  plaiu- 
tiffs'  fatlier  a  right  to  di^ose  of  his  own  share.^'    Tlie  decision 
of  the  lower  appellate  Court  on  these  issues  was  as  follows:  — 
*•  On  the  next  issue  there  is  no  proof  whatever  that  the  plaintiffs 
were  parties  to  this  sale:  if  they  were  parties,  why  were  not  their 
names  conjoined j  if* they  were  present,  as  one  of  the  witnesses 
attesting  the  deed  affirnvs,  why  did  not  tlie  vendee  get  them  tir 
attest  a»  witnesses  :•  it  was  surely  his  business  not  to  pay  away  his 
money  unless  upon  a  deed  which  he  hnew  to  be  valid.  With 
regard  to  acquiescence  of  plaintiff,  the  case  of  Dulepp  Singh  v. 
SreeKiskooH  Panday{l)  brought  forward  by  the  appellant's  pleader 
and  other  decisions  of  the  High  Court  show  that^  where  a  period 
of  limitation  baa  been  fixed  by  law  for  bringing  a  suit,  acqniesceDce 
is  not  to- be  inferred  by  tlie  parties  iK>t  bringing  a  suit  at  some 
earlier  period.    On  the  next  issue,  the  necessity  of  sale,  the  case 
of  I^aihu  Lai  v.  Chadi  Sahi  (2)  above  quoted  and  of  Bhehnarm 
(1>  H.  an.^  N.-W.  P.>  ]872,  p.  83.      (2)  4  B.  U  R.,  A.  C,  15. 
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£wpA  V.  Januk   Singh  (1)  show  that  the  purchaser  is  boutid  to  1880 
make  inquiries  and  aacertain  necessity,  which  seems  to  imply  Pabsu 
that  he  most  be  in  possassioa  of  some  means  of  subsequently  prov-  Pawdkv 
log  the  necessity  should  it  be  denied  |  but  so  far  is  tliat  from  beina  BtKAKitiJii' 
proved  in  this  case,  that  the  lower  Court  itself  thought  the  con- 
sideration  itself  could  not  be  proved.   In  the  deed  itself  the  declara-' 
tion  of  necessity  is  of  the  vaguest  kind  ;  there  is  said  to  have 
been  an  old  bond  of  two  years  previously  for  Rs.  383,  borrowed 
for  what  purpose  is  not  stated,  and  the  remaining  Rs.  8 15  is  said 
to  be  for  debts  due  to  mahajans  and  for  private  expenses.  Yet 
even  the  witnesses  of  the  bond  do  not  know  wlio  tliese  mah&jans 
were  or  what  were  their  claims,  nor  Is  this  anywhere  stated  in  the 
record  ;  and  the  absence  of  mention  in  the  registration  of  the  pay- 
ment of  the  money  makes  it  doubtful  whether  it  ever  passed.  On 
the  whole,  therefore,  there  is  a  presumption  that  the  lawful  necessity 
for  the  transfer  did  not  exist.    On  the  last  point  for  determination, 
areoent  decision  of  the  High  Court  in  Chamaili  Kuaf  v.  Ram  Fra-^ 
fad  (2)  is  so  distinct  and  strong  that  it  leaves  no  room  for  further 
disi^nssion,  and  is  to  effect  as  follows  f— On  the  power  of  a  father  to 
alienate  ancestral  property, — '  There  is  a  current  of  decisi<ms  of 
this  (the  Allahabad)  High  Court  invalidating  sales  by  one  co- 
parcener without  the  consent,  express  or  implied,  of  the  other  co^ 
parceners,* — and  the  Hon'ble  Judge  adds:  -^I  have  not  been  able 
to  find  any  case  where  a  voluotiry  sale  was  held  valid  to  the  extent 
of  the  seller's  own  interest'    Under  these  circumstances,  I  reverse 
the  whole  decision  of  the  Subordinate  Judge,  and  decree  for  appel- 
lants against  respondents  for  possession  of  the  two-anna  shard 
daimed,  with  costs  throughout." 

The  defendants  appealed  to  the  High  Court,  coiitetding  that  the! 
debts  to  pay  off  which  the  alienation  had  been  made  had  not  been 
contracted  for  immoral  purposes,  and  therefore  the  alienation  could 
not  be  set  aside  ;  atid  that  the  plaintiffs  had  assented  td  the  aliena-i 
tioQ  and  could  not  dispute  its  validity. 

Shaikh  Mania  Bakhhy  for  the  appellants. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)  and  Shah 
Asad  Alij  for  the  respondents. 

Cl)  I.  L.  R.^  2  Calc,  438  (2)  1.  Li  R.,  2  All.,  267. 
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Lal 


The  judorment  of  the  Court  (Pbarson,  J.,  and  OLDriELD,  J.,^ 

was  delivered  by 

Oldfield,  J  , — It  appears  that  Zaiik  Lal  exocnted  a  deed  of  snle 
in  favor  of  defendants  on  the  1 1th  January,  1869,  of  a  two-anna  sharer 
out  of  an  eight-anna  share  of  property  belonging  to  the  family''.  The 
defendants  obtained  a  decree  on  the  17th  June,  186y,  and  were  put 
in  possession.  Zauk  Lal  then  died^  and  the  plaiotifls,  who  are  his 
sons  and  grandsons,  have  instituted  this  suit  in  187y,  ten  year^ 
after  the  defendants  obtained  their  decree,  to  recover  the  property 
and  cancel  the  sale.  The  first  Court  dismissed  the  suit:  the  Jud<xo 
has  decreed  the  claim,  holding  that  plaintiffs  were  not  parties  to  thor 
sale,  and  that  the  evidence  shows  a  presumption  that  lawful  necessity 
for  the  transfer  did  not  exist,  and  tliat  under  snch  circumstances  the 
Bale  is  invalid  even  to  the  extent  of  the  seller's  own  interest. 

This  decision  is  open  to  some  of  the  objections  taken  in  appe^^f  • 
The  Judge    is  right  in  his  view  that  one  co-parcener  canno& 
alienate  the  joint  family  property  without  the  consent  of  the  others, 
but  he  has  overlooked  the  circumstances  in  this  case  which  render 
the  above   rule   inapplicable  so   as  to  permit  the  plaintiffs  tor 
recover  the  property  from  the  defendants.    The  law  which  applies- 
here  to  the  case  of  son«  claiming  to  recover  property  sold  by 
their  father  has  been  explicitly  laid  down  in  the  recent  decision  of  the 
Privy  Council  in  Suroj  Butisi  Koer  v.  Sheo  PeTifOd 
"  that,  where  joint  ancestral  property  has  passed  out  of  the  joint 
family,  either  under  a  conveyance  executed  by  a  father  in  consi- 
deration of  an  antecedent  debt,  or  in  order  to  raise  money  to  pay 
off  an  antecedent  debt,  or  under  a  sale  in  execution  of  a  decree* 
for  the  father's  debt,  his  sons,  by  reason  of  their  duty  to  pay  their 
father's  debt,  cannot  recover  the  property,  unless  they  show  that 
the  debts  were  contracted  for  immoral  purposes,  and  that  the 
purchasers  had  notice  that  they  were  so  contracted."    In  this* 
case  the  deed  of  sale  recites  that  the  money  was  required  ta 
pay  off  debts  and  for  family  neces^jities,  and  there  is  no  reason 
whatever  to  doubt  this  was  the  bond  fide  character  of  the  suie, 
considering  the  plaintiffs'  long  acquiescence  in  the  undisturbed  pos- 
session of  the  defendants,  nor  is  there  even  an  assertion  that  thef. 
(1)  I.  L.  I?.,  5  €alc.,  14«. 
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moTiey  was  required  for  immoral  purposes,  or  that  defendunts  had 
notice  of  the  fact.  Under  such  oircnmstances  tho  phiintiffs  are 
not  in  a  position  to  succeed  in  their  suit.  We  decree  the  appeal 
aud  reverse  the  decree  of  the  lower  appellate  Court  and  restore 
lhat  of  the  first  Court  which  dismissed  the  suit  with  all  costs* 


1880 


Darbc 
Fandbt 
o. 

BiKABMAJIT 

Lal. 


Appeal  allowed. 


CRIMINAL  JURISDICTION. 


1880 
August  7. 


Before  Mr,  Justice  Pearson. 

EMPRESS  OF  INDIA  v,  G URDU  and  another. 

Omission  io  prrpare  charge'^ Acquittal — Dhcharge — Revival  of  Prosecution^ 

Act  X  of  1872  {Criminal  Procedure  Code),  sm.  216,  220,  298. 

A  Magistrate  tried  and  acquitted  a  person  accused  of  an  olTence  wiihoat  pre* 
pariog  in  writio^  a  charge  against  him.  ^uch  omission  did  not  occasion  any 
failnre  of  juntice.  Beid,  with  reference  to  s.  216  of  Act  X  of  1872,  Explanation  I, 
that  toch  oniisaioD  did  not  invalidate  the  order  of  acquittal  of  such  person  and 
render  such  order  equivalent  to  an  or«ler  of  discharge,  and  such  order  was  a  bar 
to  the  reviTAl  of  the  prosecution  of  Huch  person  for  the  same  offen«:e. 

This  was  an  application  to  the  High  Court  for  the  revision, 
uader  s.  2^7  of  Act  X  of  1872,  of  the  order  of  Mr.  J.  Kennedy, 
llagistrate  of  the  Ghazipur  District,  dated  the  3rd  June,  1880,  con- 
victiDg  the  petitioners  of  theft,  an  offence  punishable  under  s.  379 
of  the  Indian  Penal  Code,  and  sentencing  them  to  rigorous  impri- 
»ODment  for  four  months.  The  petitioners  were  originally  accused 
of  the  theft  before  a  Magistrate  subordinate  to  Mr.  J.  Kennedy, 
The  Subordinate  Magistrate,  after  taking  the  evidence  of  the  wit- 
nesses for  the  prosecution  and  for  the  defence,  on  the  22nd  April, 
1880,  without  having  prepared  in  writincr  a  charge  against  the 
pedtionerf<,  determined  the  case  in  their  favor.  He  concluded  his 
jodgment  in  the  case  in  these  terms : — ^*I  find  the  accused,  Gnrda 
snd  Birju,  not  guilty,  and  hereby  acquit  them."  The  District 
Ma^strate,  being  of  opinion  that  the  Subordinate  Magistrate  had 
sniaappreciated  the  evidence  against  the  petitioners,  re-instituted 
proceedings  against  them,  and,  on  the  3rd  June,  1880,  convicted 
dftom   of  the  theft  In  his  judgment  the  District  Magistrate 
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1880  expressed  his  opinion  that  the  order  of  the  Subordinate  Magistrate 
,  was  not,  with  reference  to  s.  220  of  Act  X  of  1872,  an  order  of 

>MPRBS8  OF  ' 

Jhdia  acquittal,  but  an  order  of  discharge,  iuasmoch  as  the  Subordinate 
GuBou.      Magistrate  had  omitted  to  prepare  in  writing  a  charge  against  the 

petitioners  ;  and  that  such  order,  therefore,  did  not  bar  the  revival 

of  the  prosecution  of  the  petitioners. 

Tlie  crrounds  on  which  revision  was  sought  were  that  the  orais- 
sion  of  the  Subordinate  Magistrate  to  prepare  in  writing  a  charge 
against  the  petitioners  did  not  invalidate  his  order  of  acquittal,  and 
that,  as  the  petitioners  had  been  previously  acquitted  of  the  theft 
by  a  competent  Magistrate,  the  Magistrate  of  the  District  had  no 
jurisdiction  to  try  them  again  for  that  offence. 

Mr.  Colvin,  for  the  petitioner. 

The  / unior  Government  Pleader  (Babu  Dwarka  Naih  Banarji)^ 
for  the  Crown. 

Pbabson,  J. — The  proceedings  of  the  Officiating  Magistrate  of 
the  District  are  altogether  unwarrantable.  The  basis  of  them  was  an 
application  made  to  him  under  s.  298,  Act  X  of  1872;  but  under  the 
provisions  tiiereof,  if  he  was  of  opinion  that  the  Deputy  Magistrate's 
judgment  or  order  was  contrary  to  law,  or  that  the  punishment 
awarded  by  that  officer  was  too  severe  or  inadequate,  the  proper 
course  was  to  report  the  proceedings  for  the  orders  of  the  High 
Court.  But  that  section  does  not  authorize  the  Magistrate  himself 
to  set  aside  the  sentence  of  a  subordinate  Court,  or  recognize  as  a 
ground  of  interference  a  difference  of  opinion  as  to  the  value  of  the 
evidence  recorded  in  the  case. 

The  Officiating  Magistrate  is  also  wrong  in  holding  that  the 
accused  had  not  been  acquitted  by  the  Deputy  Magistrate  on  the 
charge  on  which  he  has  tried  them.  The  Deputy  Magistrate's 
judgment  of  the  22nd  April  last  concludes  with  these  words  "I 
find  the  accused  Gurdu  and  Birju  not  guilty  and  hereby  acquit 
them.''  The  Magistrate,  in  advertence  to  the  Explanation  given 
under  s.  220  of  the  Code  wherein  it  is  said  that  *Mf  no  charge  is 
drawn  up,  there  can  be  no  judgment  of  acquittal  or  convictioD," 
holds  the  Deputy  Magistrate's  judgment  not  to  be  a  legally  valid 
judgment  of  acquitta),  because  no  charge  was  drawn  up  in  tb» 
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case  disposed  of  by  the  ktter.  But  the  rule  that,  if  no  charge  is 
drawD  up,  there  can  be  no  judgment  of  acquittal  or  conviction,  is 
subject  to  the  exception  of  cases  provided  for  in  Explanation  I  to 
s.  216  of  the  Coda  That  Explanation  is  that  the  omission  to  pre- 
pare a  charge  shall  not  invalidate  a  charge,  if  in  the  opinion  of  the 
Goart  of  appeal  or  revision,  no  failure  of  justice  has  been  occa- 
eiooed  thereby.  In  the  case  decided  by  the  Deputy  Magistrate, 
although  a  charge  may  not  have  been  formally  drawn  up,  the  accused 
were  called  upon  to  answer  to  the  charge  preferred  against  them  by 
the  complainants.  There  is  no  pretence  for  saying  that  any  failure 
of  justice  was  occasioned  by  the  omission  to  draw  up  a  formal 
durge;  nor  was  that  the  ground  on  which  the  application  under 
s.  298  was  preferred  to  the  Officiating  Magistrate,  or  on  which  he 
proceeded  to  retry  the  accused.  The  alleged  misappreciation  of 
eridencc  by  the  Deputy  Magistrate  was  the  ground  of  the  Officiating 
Magistrate's  proceedings.  Those  proceedings  being  illegal  by 
reason  of  the  previous  acquittal  of  the  accused  on  the  same  charge 
are  hereby  cancelled,  the  sentence  passed  by  the  Officiating  Magis- 
trate on  the  petitioners  is  annulled,  and  their  immediate  release  is 
ordered* 


1880 

Emprrss  of 
India 

V. 


APPELLATE  CIVIL. 

Btfore  Mr,  JusHee  Pearson  and  Mr,  Jtutiee  OldfM 

AMAB  NATH,  Guaidian  or  LACHMI  NARAIN,  a  miiiob  (Plaihtupf),  v, 
THAKUR  OAS  asd  othbbs  (DBnND4i<T«).* 

Saii  for  Mpeeifie  imoveable  Property  or  for  compenMaiton^CourUfees--'' MMfariow 
Suir'^Act  VllofWOiCom-t  Fees  Ad),  s.f.el.  i,  ands,  17, 

A^  to  whom  a  certificate  of  administration  in  respect  of  the  property  of  a 
laiiior  hail  been  granted  in  snecession  to  B,  whose  certificate  had  been  revoked, 
med  B  claiming  the  delirery  of  specific  moreable  property  of  Tarious  kinds 
^>elonging  to  the  minor,  which  had  been  intmsted  to  B  and  B  detained,  or  the 
▼sine  of  each  kind  of  property  as  compensation  in  case  of  non-delivery.  Held 
thttthe  suit  did  not  embrace  ''distinct  subjects"  within  the  meaning  of  s.  17  of 
the  Oo«rt  Fee*  Act,  1870,  and  the  court-fees  payable  in  respect  of  the  plaint  in 
the  suit  should  be  computed,  under  cl.  i,  s.  7  of  that  Act,  according  to  the  total 
▼Aloe  of  the  claim. 

•First  Appeal,  No.  64  of  1880,  from  a  decree  of  Maulvi  Nasir  Ali  Khan,  Sub- 
^rdittMe  Judge  of  bahanuipur,  dated  the  30th  January,  1880. 

18 


1880 
August  3. 
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1880  The  plaint  in  this  suit,  which  was  instituted  in  the  Court  of  the 

Amar  Nath   Subordinate  Judge  of  Saharanpur,  stated  that  one  Lachnii  Narain, 
GUARDIAN  OF  a  miuor,  was  the  owner  of  the  moveable  property  described  in  the 
Nakain      schedule  annexed  to  the  plaint;  that  Bal  Kuar,  defendant  No.  1,  had 
THAKffR  Da8.  granted  a  certificate  of  administration  to  the  property  of  the 

minor,  the  defendants  Nos.  2,  3,  and  4  giving  security  for  the  ddi- 
very  of  the  minor's  property  by  the  defendant  No.  1  when  required 
by  the  District  Court;  that  on  discovering  that  the  defendant  No.  I 
was  acting  dishonestly  in  the  discharge  of  her  duties,  the  plaiutiff 
applied  for  the  revocation  of  the  certificate  to  her  and  for  the  grant 
of  a  certificate  to  himself,  and  the  District  Court,  on  proof  of  the 
dishonesty  of  the  defendant  No.  1,  on  the  »3ist  March,  1879, 
revoked  the  certificate  granted  to  her  and  granted  a  certificate  to 
him  ;  that  the  District  Court  ordered  the  defendant  No.  1  to  make 
over  the  property  of  the  minor  to  the  plaintiff,  but  she  objected 
to  make  over  the  property  described  in  the  schedule  annexed  to 
the  plaint,  and  the  Court  disallowing  her  objections  on  the  3 1st 
May,  1879,  directed  the  plaintiff  to  sue  for  such  property  or  com- 
pensation for  its  detention  ;  and  that  the  cause  of  action  for 
the  recovery  of  such  property  arose  on  that  date,  and  for  compen- 
sation on  the  17th  January,  1879.  The  plaintiff  prayed  accordinglj 
"that  Ks.  29,709-14-0  in  cash,  and  Rs*  2,376  damages,  total 
Es.  32,085-14-0,  after  deducting  Rs.  2,7 83-1 1-3^,  the  amount  of 
expenditure,  under  the  order  of  the  Court;  Rs.  25,000  the  amount 
of  the  bills  of  exchange ;  the  gold  ornaments  entered  in  the  list,  or 
Rs.  1,439-4-0 ;  mercantile  goods  entered  in  the  list,  or  Rs.  331-11-0 
their  value;  miscellaneous  articles  entered  in  die  list,  or  Rs  318-12-9 
their  value;  utensils  entered  in  the  list,  or  Rs.  218-9-3,  their 
value;  articles  of  daily  use  entered  in  the  list,  or  Rs.  9-3-3,  their 
value ;  Rs.  12,138-13-3  realized  from  debtors  by  Bal  Kuar  in  part  of 
Rs.  97,022-7-0,  the  debts  due  under  account-books,  together  with 
Rs.  971  damages  ;  grain  entered  in  the  list,  or  Rs.  1,432-12-6, 
its  value;  deeds  of  mortgage  and  bonds  (44  in  number)  for 
Rs.  17,741-8-0,  or  the  said  amount;  11  deeds  of  sale  and  deeds 
of  gift  for  Rs.  2,288-7-6  entered  in  the  list,  or  Bs.  500  damages; 
in  all  Rs,  70,167-10-0  be  directed  to  be  paid  to  the  plaintiff  by  the 
defendant."  With  reference  to  s.  7,  cl.  i,  of  the  Court  Fees  Act, 
1870,  the  plaintiff  paid  in  resptet  of  bi«  plaint  an  instituiioo 
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fide  of  B&  1^300  computed  according  to  the  total  amount  of  the  I88O 

daim,  viz.,  Rs.  70,167-10-0.    The  Subordinate  Judge  was  of  '  ~ 

opinion  that  under  s.  17  of  that  Act  the  plaint  was  chargeable  with  ouardiam  op 
the  aggregate  amonnt  of  fees  to  which  the  plaints  in  separate  suits  naraiw 
for  the  different  items  of  the  claim  would  have  been  liable,  such  ^' 

7lIAKUa  13  AS 

amount  being  Rs.  3,167;  and  he  directed  the  plaintiff  to  supply 
the  deficiency  within  a  certain  time.  The  plaintiff  having  failed 
to  sopply  the  deficiency  as  required,  the  Subordinate  Judge  made 
an  order  rejecting  the  plaint.  The  grounds  on  which  the  Sub- 
ordinate Judge  decided  that  the  institution-fee  should  be  computed 
according  to  the  provisions  of  s.  17  of  the  Court  Fees  Act  were  as 
Idlows:— "Having  taken  the  petition  of  plaint  into  consideration, 
I  see  that  the  plaintiff's  claim  is  for  the  recovery  of  cash,  damages, 
amount  of  bills  of  exchange,  jewelry,  mercantile  goods,  ut^^nsils, 
deeds  of  mortgage,  sale,  &c.,  and  for  the  money  which  Bal  Kuar 
realized  from  the  debtors  by  means  of  the  account-books,  and  such 
being  the  case,  the  claim  involves  several  causes  of  action — vide 
8.  17,  Act  VII  of  1870.  This  case  is  similar  to  the  precedent 
qnoted  in  the  margin."— C/iamaiZi  Rdniy.  Rdm  Ddi  (1). 

The  plaintiff'  appealed  to  the  High  Court 

Pandits  Bishambar  Nath  and  Ajudhia  JSaih,  for  the  appellant. 
Mr.  Leaehf  for  the  respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.,) 
was  delivered  by 

Oldfield,  J. — We  are  of  opinion  that  the  court-fees  were 
properly  paid  on  the  amount  of  the  claim,  lis.  70,167-10-0,  under 
d.  i,  7  of  the  Court  B  ees  Act,  and  that  s.  17  of  the  Act  does  not 
apply.  It  has  been  ruled  by  the  Full  Bench  of  this  Court  in  Mtil 
Chand  v.  Shib  Charan  Lai  (2)  that  the  meaning  of  that  section  is  that 
distinct  subjects  are  to  be  separately  chargeable  with  court-fees,  as 
being  claims  or  causes  of  action  which  have  been  united  in  one  suit 
for  the  purposes  of  jurisdiction  or  convenience  of  procedure.  The 
claim  in  this  suit  does  not  embrace  distinct  subjects  in  the  above 
sense.  It  is  for  the  recovery  of  money  and  various  articles  left  in 
the  custody  of  one  of  the  defendants,  for  whom  the  other  defend- 
(1)  I.  L.  K  ,  1  AH.,  552.  (2)  L  L.  R.,  2  All.,  C76. 
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ants  became  sureties,  and  the  equivalent  in  value  of  the  articles  as 
damages  is  sought  as  an  alternative  relief.  There  is  but  one  and 
the  same  cause  of  action  in  respect  of  the  matter  to  which  the  &uit 
relates.  We  reverse  the  order  of  the  lower  Court  and  allow  this 
appeal  with  costs,  and  direct  the  Subordinate  Judge  to  restore  the 
case  on  the  register  and  dispose  of  it  on  the  merits. 

Cause  remandecL 


Before  Mr.  Juitice  Oilfield  and  Mr.  Juttict  SiraighU 

SIBTA  (Dbpeijdant)  v.  BADRI  PRASAD  and  othbbs  (Puliktifm).* 

Hindu  Law  ^  Daughter* s  Son— Succession. 

According  to  Mitakshara  law  a  daughter's  son  takes  his  maternal  grandfa^ 
ther's  estate  as  full  proprietor,  and  on  his  death  such  estate  devolves  on  his  heirs 
and  not  on  the  heirs  of  his  maternal  grandfather.  His  gob-aJa-sapindaSf  or  the 
persons  related  to  him  through  his  father,  have,  therefore,  preferential  right  ta 
BBcceed  him  to  the  persons  related  to  him  through  his  mother. 

0 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Court  remanding  the  case. 

Munshis  Hanuman  Prasad  and  Kcshi  Prasad,  for  the  appellant* 

Messrs.  Conlan  and  Chatterji^  for  the  respondents. 

The  High  Court  (Oldfibld,  J.^  and  Straight,  J.,)  made  the 
following  order  remanding  the  case  : — 

Oldfibld,  J. — The  property  in  suit  belonged  to  one  Chotey 
Lai :  at  his  death  it  descended  to  his  widow  Chandan  Kuar,  and  at 
her  death  to  Nand  Lai,  the  son  of  Chotey  Lars  daughter.    He  was 
succeeded  by  his  widow  Inda  ;  and  she  died  on  the  29th  August, 
1878,  having  executed  a  deed  of  gift  in  favour  of  the  appellant, 
Sibta,  one  of  the  defendants.    The  plaintiffs  are  related  to  Nand 
Lai  through  his  mother  the  daughter  of  Chandan  Kuar,  and  they 
claim  the  property  by  setting  aside  the  deed  of  gift.   The  defence 
on  the  part  of  Sibta  is  that  Nand  Lai,  who  had  absolute  power  over 
the  property,  made  a  will  by  which  he  bequeathed  it  absolutely  to 
Inda,  who  made  a  gift  of  it  to  the  defendant,  and  the  plaintiffs  have 

♦  Second  Appeal,  No  1132  of  1879,  from  a  decree  of  W.  Tyrrell,  ttsq.,  Jadge 
of  Bareilly,  dated  the  12th  April,  1879,  affirming  a  decree  of  Maulri  Abdul 
Q^yam  Khan,  Subordinate  Judge  of  Bareillj,  dated  the  ]9Ui  December,  1878. 
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no  rigbt  ia  the  presence  of  the  nearer  heirs  of  Nand  Lai.  The 
Judge  has  aflSrmed  the  decree  of  the  Court  of  first  instance  which 
decreed  the  claim  on  the  ground  that  Nand  Lai,  as  the  son  of 
Chotey  LaFs  daughter,  did  not  succeed  as  full  owner  of  the  property, 
but  had  only  a  life-interest,  and  in  the  same  way  his  widow  Inda 
took  only  a  life-interest,  and  at  their  death  the  heirs  will  be  the 
plaintiffs,  the  gotraja'sapirtdas  of  Chotey  Lai ;  and  the  Judt^e  made 
no  6nding  as  to  the  factum  of  the  will  in  favour  of  Inda  by  Nand 
Lai,  or  the  genuineness  of  the  deed  of  gift  by  Inda  in  favour  of  the 
appellant,  it  being  unnecessary  to  do  so  on  his  finding  that  Nand  Lai 
and  Inda  had  but  limited  interests  and  no  power  to  make  such 
bequests. 

The  Courts  below  have,  however,  erred  in  holding  that  Nand 
Lai  had  only  a  limited  interest.  On  the  contrary,  as  the  son  of 
Chotey  Lai's  daughter,  he  took  the  inheritance  as  full  owner;  and 
on  his  death  the  succession  would  pass  to  his  heirs  and  not  to  the 
heir  of  his  maternal  grandfather  Chotey  Lai. — Mitakshara^  Chap, 
ii,  &  2,  v.  6 1  and  Mayne's  Hindu  Law.  If  therefore  there  are  any 
heirs  of  Nand  Lai  alive  among  his  gotraja-aapindas^  that  is,  related 
to  him  through  his  father,  as  appellant  asserts,  they  will  have  a 
preferential  right  of  succession  over  plaintiff,  who  in  that  case  cannot 
maintain  the  suit.  We  direct  the  Judge  to  try  the  issue  indicated, 
and  if  he  finds  that  there  are  no  such  gotraja-aapindas  of  Nand  Lai 
alive^  he  will  further  try  the  issues  in  respect  of  the  genuineness 
and  validity  of  the  alleged  testamentary  bequest  by  Nand  Lai  in 
favonr  of  Inda  and  of  the  gift  by  the  latter  in  favour  of  the  appellants 
We  remand  the  case  accordingly^  and  allow  ten  days  for  objections 
to  be  preferred  to  it. 

Cause  retnandedt 


Brfor$  Mr,  Justice  Pearaon  and  Mr,  Justice  OldfieleL 
NABAIH  DAS  (Judombmt-debtob)  v.  LACHMAN  SINQH  (DEC^-fiOLDER}.^ 
Pre-emption — Extcutum  of  Condiiionai  decree. 
The  decree  of  the  original  Court  ia  a  suit  to  enforce  a  right  of  pre-emptioOi  dated 
the  ISth  Febroarj,  1879,  directed  that,  on  the  deposit  of  the  purchase-money 

*  Second  Appeal,  No.  ii  of  1880.  from  an  order  of  F.  E.  Rlliot,  Esq.,  Judge  of 
Msinpuri,  dated  the  28ih  April,  1880,  afBrming  an  order  of  Mirza  Abid  All  Begii 
^ubunliaate  Judge  of  Maiapari,  dated  the  0th  March,  1880. 


1880 

SlBTA 
V, 

Badri 
FaAft^Dv 


Digitized  by 


136 


THE  INDIAN  LAW  KEI'OUTS. 


[VOL,  III/ 


within  ono  month  of  the  date  on  which  the  decree  became  final,  the  decree-holder 
(plaintiff)  should  obtain  possession  of  the  property  in  suit,  and  that,  if  the  decree- 
bolder  failed  to  make  such  deposit  within  such  period,  the  decree  Bhould  become 
null  and  void.  The  vendee  (defendant)  preferred  an  appeal  from  this  decree, which 
the  appellate  Court,  on  the  vendee's  application,  strnck  oft  on  the  18th  September, 
1879.  Held  that,  assuming  that  the  order  of  the  appellate  Conn,  hy  reason  that 
it  did  not  award  costs  to  the  decree-holder  (respondent),  might  have  been  made 
the  subject  of  a  second  appeal  to  the  High  Court,  inasmuch  as  the  decree  of  the 
18th  February,  1879,  could  not  have  been  affected  by  the  result  of  such  an  appeal, 
that  decree  became  final  on  the  18th  September,  1879,  when  the  appeal  from  it 
was  withdrawn  and  struck  off,  and  not  on  the  expiry  of  one  month  and  ninety 
days  from  the  date  of  the  appellate  Court's  order  of  the  18th  September,  1879. 

The  decree  in  this  case  bearing  date  the  18th  February,  1879, 
was  made  in  a  suit  to  enforce  a  right  of  pre-emption  in  respect 
of  certain  property.    It  directed  that  on  the  payment  of  the  pur- 
chase-money into  court  within  one  month  of  the  date  of  the  decree 
becoming  final,  the  plaintiff  should  obtain  possession  of  the  pro- 
perty, and  that  if  the  plaintiff  failed  to  pay  the  purchase-money 
into  court  within  the  time  fixed  the  decree  should  become  null  and 
void.    The  purchaser  preferred  an  appeal  from  this  decree  which 
he  subsequently  abandoned  before  notice  of  the  appeal  had  been 
served  upon  the  respondent  (pre-emptor)  under  an  application, 
dated  the  17th  September,  1879.    In  that  application  he  prayed 
that  the  appeal  might  be  struck  off,  as  the  decree-holder  (pre* 
emptor)  had  not  up  to  that  date  paid  the  purchase-money  into 
court  and  the  decree  had  therefore  become  null  and  void.    On  the 
18th  September,  1879,  the  appellate  Court  ordered  "  that  the  case 
be  struck  off."    On  the  16th  December,  1879,  the  deoree-holder 
applied  for  the  execution  of  the  decree.    He  stated  in  his  applica- 
tion as  follows  :  — "  The  decree  was  passed  on  the  18th  February,  . 
1879,  and  directed  that  the  plaintiff  should  obtain  possession  by 
depositing  Rs.  1,475-11-0,  the  pre-emption  amount,  within  one 
month  from  the  date  of  the  decree  becoming  final :  subsequently 
an  appeal  was  preferred  by  the  vendee,  and  the  30th  of  September 
was  fixed  for  hearing :  the  plaintiff-respondent  filed  a  vakdlat- 
ndma  on  the  1st  September,  1879  :  the  appellant  made  an  applica- 
tion on  the  18th  September,  1879,  to  the  appellate  Court,  without 
tjie  knowledge  and  information  of  the  respondent,  to  the  effect 
that  owing  to  the  default  of  payment  of  the  pre-emption  amoimt  * 
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by  the  plaintiff  the  decree  has  become  null  and  void,  and  that  the 
appeal  b©  struck  off :  that  accordingly  the  case  was  struck  off,  but 
the  respondent  had  no  notice  of  this  proceeding  :  he  came  to  know 
of  icon  the  Isfc  December,  1879  :  computing  the  term  from  the 
date  of  the  decision  of  the  appellate  Court  he  deposits  Rs.  1,475-11-0, 
and  prays  that  he  be  put  in  possession."  The  Court  executing  the 
decree  directed,  as  regards  the  purchase-money,  that,  as  the  Gov- 
ernment treasury  had  closed  for  the  day,  the  decree-holder  should 
produce  the  purchase-money  at  the  next  sitting  of  the  Court.  The 
purchase-money  was  eventually  paid  into  Court  on  the  3rd  Janu- 
ary, 1880.  The  judgment-debtor  objected  to  the  execution  of  the 
decree  on  the  ground  that  the  purchase-money  had  not  been  depo- 
sit^ within  the  time  fixed  by  the  decree,  and  the  decree  therefor© 
had  become  mil  and  void.  The  Court  held  that  the  purchase- money 
had  been  deposited  within  time,  its  reasons  for  so  holding  being  as 
follows  : — ^"^The  Court  is  of  opinion  that  it  has  undoubtedly  been 
so  deposited,  because  the  decision  of  the  Court  cannot  become  final 
until  after  expiry  of  the  period  for  second  appeal,  which  is  ninety 
days,  or  nntil  the  disposal  of  the  second  appeal,  if  it  be  preferred. 
The  money  has  been  deposited  within  one  month  after  expiry  of 
ninety  days.  If  the  first  appeal  had  not  been  preferred  on  the  part 
of  defendant  the  money  ought  to  have  been  paid  within  one  month 
after  expirv  of  thirty  days,  but  an  appeal  having  been  preferred, 
the  case  becomes  different."  On  appeal  by  the  judgment-debtor 
th«  loiver  appellate  Court  affirmed  the  order  of  the  Court  of  first 
instance  on  the  following  grounds  :  — The  whole  question  turns 
upon  whether  there  was  any  right  of  special  appeal  against  the 
order  striking  off  the  appellant's  suit  or  not.  It  appears  that, 
although  no  notice  had  been  issued  to  the  respondent  at  the  appel- 
lant's instance  in  the  appeal  in  question,  the  former  filed  a  vakalat- 
n&ma  and  thus  incurred  costs  which  were  not  awarded  to  him.  An 
appeal  can  lie  as  to  costs,  thus  the  respondent  could  appeal.  The 
appeal  is  dismissed  with  costs." 

On  second  appeal  to  the  High  Court  the  judgment-debtor  con- 
tended (i)  "  that,  when  the  decree-holder  did  not  deposit  the  con- 
sideration-money within  one  month  from  the  date  of  the  decision 
becoming  finals  the  decree  has  become  inoperative  ;  (ii)  that  the 
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18S0  decision  of  the  lower  Court  to  the  effect  that,  if  the  money  be  paid 
NAtAiti  Da8  month  from  the  date  of  the  expiration  of  the  time 

»         allowed  for  appeal,  the  payment  is  to  be  considered  to  have  beea 
SiHoy.      made  within  time  is  not  correct;  (iii)  apd  that,  when  the  appeal 
was  not  decided  by  the  Court  but  the  appellant  withdrew  it  him- 
self, it  is  improper  to  rule  that  the  decision  did  not  become  final 
till  the  expiration  of  the  period  allowed  for  appeal.'* 

Munshi  Hannman  Prasad  and  Babu  Oprokash  Chandar  ifu^ 
larjij  for  the  appellant. 

Pandit  Ajudhia  Nath  and  Munshi  Kashi  Pratady  for  the  res- 
pondent. 

The  judgment  of  the  Court  (Pbarson,  J.^and  Oli>field,  J.,) 

was  delivered  by 

Pearson,  J.— In  our  opinion  the  Subordinate  Judge^s  decree 
dated  18th  February,  1879,  became  final  on  the  18th  September 
following,  when  the  appeal  preferred  to  the  Zila  Judge  from  it  by 
the  vendee  was  withdrawn  and  struck  off.  The  reason  assigned 
by  the  lower  appellate  Court  for  thinking  otherwise,  m.,  that  the 
decree-holder  might  have  preferred  a  special  appeal  to  this  Conrt 
in  respect  of  his  costs  which  were  not  awarded  to  him  by  the  order 
of  the  18th  September,  1879,  appears  to  us  to  be  bad :  for  an  order 
striking  off  an  appeal  at  the  request  of  the  appellant  „  was  not  an 
order  liable  to  special  appeal,  and,  even  if  it  could  have  been  made 
the  subject  of  appeal,  it  is  obvious  that  the  decree  of  the  18th 
February,  1879,  in  so  far  as  it  related  to  the  substance  of 
the  suit,  the  right  of  pre-emption  and  the  amount  of  the  sale-price 
could  not  have  been  affected  by  the  result  of  such  an  appeal. 
We  must,  therefore,  rale  that  the  sale-price  deposited  on  the  3rd 
January  last  was  not  deposited  within  the  time  allowed  by  the 
decree,  and  cannot  be  accepted ;  and  that  the  decree-holder  is  not 
entitled  to  be  put  or  maintained  in  possession  of  the  property  the 
subject  of  the  sale,  which  should  be  restored  to  the  vendee. 
Accordingly  we  decree  the  appeal  with  costs  by  reversal  of  the 
order  of  the  lower  Courts  and  allow  the  objection  of  the  judgment- 
debtor-vendee. 

Appeal  dUowed. 
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Before  Mr.  JugUee  Tearsm  and  Mr.  Justice  Oldfidi^ 


Auguit  10. 


18S0 


AlfAB  8INQH  (Judguimt-dbbtob)  t;.  TIKA  (Dscbbb-holdbr).* 

£x§emUm  of  Deeree^Application  to  enforce  Decreo^Oral  appUeation  forpro^ma* 
tion  ofeald^Act  IX  of  1S71  ^Limitation  Act),  sch.  ii,  art  167. 

An  oral  applicatioii,  on  a  sale  of  immoTeable  property  ia  the  execation  of  ft 
^•eree  baring  been  adjonrned,  for  the  fiziag  of  a  fresh  date  for  the  sale  is  an 
application  t«>  enforce  the  decree,  within  the  meaning  of  art.  167,  sch.  ii  of  Act 
IX  of  1871.  An  application  to  enforce  the  decree  made  within  three  years  from 
the  date  of  soch  an  oral  application  will  therefore  be  within  time. 

The  decree  of  which  execation  was  sought  in  this  case  was  a 
money-decree  bearing  date  the  24th  Febmaryy  1873.   The  first 
L  application  for  its  execation  was  made  on  the  20th  March,  1873. 
On  that  occasion  certain  immoveable  property  belonging  to  the 
jodgmeat-debtor  was  attached,  and  was  proclaimed  for  sale  on 
the  20th  May,  1873.   The  intended  sale  did  not  take  place  on 
that  day,  bat  was  adjonrned  by  the  officer  appointed  to  conduct 
it,  by  reason  that  no  purchasers  appeared.    The  report  by  that 
officer  of  his  proceedings  was  laid  before  the  Court  executing 
the  decree  on  the  30th  May,  1873,  which  directed  that  the  case 
ahonld  be  brought  before  it  on  the  6th  June,  1873.    On  that 
day  the  decree-holder  applied  orally  for  the  issue  of  fresh  procla- 
mations of  sale.  The  Court  granted  this  application,  and  the  property 
was  proclaimed  for  sale  on  the  21st  July,  1873.   The  sale  was 
again  adjoamed  by  the  officer  appointed  to  conduct  it  for  the  same 
reason  as  it  had  previously  been  adjourned.    The  case  was  brought 
before  the  Coart,  with  the  report  of  the  officer  appointed  to  con- 
daot  the  sale,  on  the  30th  July,  1873,  when  the  decree-holder  again 
applied  orally  for  the  issue  of  fresh  proclamations  of  sale.  This 
application  was  granted,  and  the  property  was  proclaimed  for  sale 
on  the  20th  September,  1873.    On  that  date  the  property  was  sold, 
the  sale-proceeds  only  satisfying  the  decree  in  part,  and  on  the 
29th  November,  1873,  the  execution-case  was  struck  off  the  peiMling 
file.   On  the  29th  J[an^  18l70,  the  decree-holder  again  applied  for 
the  execation  of  the  decree.   The  notice  to  the  judgment-debtor  ta 
show  cause  why  the  decree  should  not  be  executed  required  by  s.  216: 

^  Seoood  Appeal,  No.  40  of  1880,  from  an  order  of  J.  H.  Prinsep.  Esq.,  Judge 
of  Cawnpore,  dated  the  I7th  April,  1880.  reversing  an  order  of  Monshi  l4tlta 
Jhrind,  MoBBit  of  Cawnpore,  dated  the  Itt  May,  187d. 
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1880  of  Act  VlII  of  1859  tvaB  isstied,  bnt  the  execution-proceedings  were 
Amab  Singh  Subsequently  struck  off  the  file  for  default  on  the  30lh  August,  1876, 
V.  the  decree- holder  having  failed  to  pay  certain  process-fees.  On 
the  4th  March,  1879,  the  decree-holder  made  the  present  application 
for  the  execution  of  the  decree.  Tlie  judgment-debtor  objected 
that  the  execution  of  the  decree  was  barred  by  limitation,  the 
application  of  the  29th  June,  1876,  not  having  been  made  within 
the  time  allowed  by  law.  The  Court  of  first  instance  held,  apply- 
ing the  Limitation  Act  of  1871,  that  the  application  of  the  2J^th 
June,  1876,  was  not  within  time  and  execution  of  the  decree  was 
barred  by  limitation.  On  appeal  the  lower  appellate  Court  keM 
that  that  application  was  within  time,  and  the  executioB  et  tbe 
decree  was  not  barred,  on  the  ground,  amongst  others,  that  tfcrt 
application  was  made  within  three  years  from  the  oral  applicatieai 
of  the  SOtJi  July,  1878,  \vhich  was  a  proceeding  to  enferce  th« 
decree. 

The  judgment-debtor  appealed  to  the  High  Court  contending 
that  the  oral  application  of  the  30th  July,  1873,  wa»  not  one  from 
which  the  limitation  under  Act  IX  of  1871,  which  was  the  limit»* 
lion  law  applicable,  could  be  computed,  not  being  an  application  ta 
enforoe  the  decree  within  the  moaning  of  art.  lG7jSch.  ii.  of  that  Act, 

Pandit  Ifand  Ldl,  for  the  appellant. 

The  / unior  Government  Pleader  (Babu  Dwarha  NcUk  Bamr^'), 
for  the  respondent. 

The  judgment  of  the  Court  (PnAp-iON,  J.,  and  Oldfield,  J.) 
was  delivered  by 

PfiARSON,  J,— The  applications  of  the  30th  May,  1873,  and 
of  the  29th  June,  1876,  were,  in  our  opinion,  governed  by  the  Limi- 
tation Law  of  1871,  We  are  further  of  opinion  that  the  oral  appli- 
cations made  to  the  Court  on  the  6th  June  and  SOth]  July,  .1873, 
to  fix  fresh  dates  for  the  sale  were  applications  to  enforge  the  decreu 
within  the  meaning  of  art,  X67,  scjh.  ii.  of  that  law.  The  applicr^tiqu 
of  29th  June,  1876,  was  within  three  years  from  the  30th  July, 
1873,  and  was  therefore  within  time,  Tho  appeal  fails  and  is  dis, 
passed  with  cQsU, 

Appeal  diim'med. 
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FULL  BENCH. 


Before  Sir  Robert  Stuart,  Ki.,  Chief  Justice,  Mr.  Justice  Pearson^  Mr.  Justice 
Oldfield,  ttud  Mr.  Justice  Straight. 

RUP  KUA^RI  (JuDGXBNT'DBBTOR)  9.  RAM  KIRPAL  SHQEUL  (Dborbb  holdsr)* 

BxeaUien  of  Deerf^Rm  judicata^  Act  X  of  1877  (Civil  Procedure  Code),  ss.  13,  647^ 

Held  by  the  Full  Bench  that  the  law  of  rts  judiccUa  does  Dot  apply  in  proceed- 
itog>  in  execution  of  decree^ 

HiH  the^fore,  by  the  referring  Bench,  where  on  an  Application  for  the  execn- 
UoD  of  a  decree  the  question  was  raited  whether  the  decree  awarded  menne  profits 
or  not,  and  the  Oonrt  executing  it  determined  that  it  did  not  award  mesne  profits, 
thit  snch  determination  was  not  final,  but  such  qnestion  was  open  to  re-ad judica* 
tioti  on  a  subsequent  applieation  for  execution  of  the  decree. 

Thk  decree  of  which  execution  was  nought  in  this  case  was  a 
decree  of  the  Sadder  Dewany  Adawlut,  North- Western  Provinces, 
dated  the  23rd  June,  1864,  which  reversed  a  decree  of  the  District 
i9adge  of  Gorakhpnr,  dated  the  23rd  April,  1863,  and  restored  a 
decree  of  the  Principal  Sadder  Amin  of  Basti,  dated  the  12th  June, 
1862.  Application  for  the  execution  of  the  decree  had  been  made  in 
1867,  the  decree-holder  then  «eeking  to  recover  the  mesne  profits  of 
the  property  of  which  the  decree  a^varded  him  possession  accruing 
between  the  date  of  the  suit  and  the  date  that  pos.session  was  deli- 
vered to  him.  The  judgment- dehtor  ohjected  to  this  apph'cation 
upon  the  ground,  amongst  others,  that  the  decree-holder  was  not 
entitled  to  such  mesne  profitn,  as  the  decree  did  not  award  them. 
The  Court  executing  the  decree  (the  Principal  Sudder  Amin) 
allowed  this  objection  by  an  order  dated  the  29th  April,  1867. 
On  appeal  by  the  decree-holder  the  District  Judge  (Mr.  Probyn)on 
the  20th  December,  1867,  held  that  the  decree  awarded  such  mesne 
profits  and  that  the  decree-holder  was  therefore  entitled  to  recover 
them.  The  present  application  for  the  execution  of  the  decree, 
in  which  the  decree-holder  again  sought  to  recover  such  mesne 
profits,  was  made  on  the  lUh  September,  1878.  The  judgment- 
debtor  again  objected  that  the  decree  did  not  i(ward  such  mesne 
profits.  The  Court  executing  the  decree  (the  Subordinate  Judge) 
held  that  the  decree  awarded  such  mesne  profits,  and  further  that 

•  Second  Appeal  No.  SSof  1879  from  tn  order  of  R.,G.  Currie,  Esq.,  Judge  of 
Gonkbpor,  dated  the 26th  July,  1S79,  afflrminy  an  order  of  Hakim  Kahat  AM, 
8«bordio»te  Jud^eof  Gorakbpnr»  dafted  the  10th  Maj*  1879. 
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1880  this  objeotioD,  having  been  disposed  of  by  the  District  Jndge'^ 
«i5p  KuabT  December,  1867,  could  not  be  raised  again.  On 

V.  ttppeal  by  the  judgment-debtor  the  District  Judge  also  held  that 
^SHWfc,^  the  decree  awarded  such  mesne  profits.  On  appeal  by  the  judgment- 
debtor  to  the  High  Court  it  was  contended  on  his  behalf  that  the 
lower  Courts  had  misconstrued  the  decree,  and  it  did  not  award  such 
mesne  profits.  On  behalf  of  tho  decree-bolder  (respondent)  it  was 
contended  that  the  question  whether  tho  decree  did  or  did  not 
award  such  mesne  profits  was,  with  reference  to  the  decision  of  the 
20th  December,  1^67,  a  res  judicata^  and  could  not  be  again  raised. 
The  Dimion  Bench  before  which  the  appeal  oamo  for  hearing 
'(Pearson,  J.,  and  (kj)FiELD,  J.),  referred  to  tho  Full  Bench  the 
^question  ^'whether  the  law  of  res  judicata  applies  in  proceedings 
in  execution  of  decree/' 

The  /Senior  Government  Pleader  fLala  Juala  Prasad)^  the 
/ unxor  Xjlovemment  Pleader  (Babu  Dwarka  Nath  Banafji}^  and  Babtt 
Jogindro  Nath  Ckaudhri^  for  the  appellant. 

Munshi  Banuman  Prasad,  Laia  Lalta  Prosody  and  Mauki 
Jfihdi  Basanj  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Fall  Bench  :  — 

Stuart,  0.  J.— I  am  quite  clear  that  the  law  of  res  jadieQt(t 
has  no  application  in  proceedings  in  execution  of  decree,  and  I 
therefore  answer  this  reference  in  the  negative. 

Pbarson,  J.  (Straight,  J.,  concurring).— S.  13,  Act  X  of  1877, 
embodies  the  law  of  res  judicata  and  declares  that  no  Court  shall 
try  any  suit  ot  issue  in  which  the  matter  directly  and  substantially 
in  issue,  having  been  directly  and  substantially  in  issue  in  a  former 
suit,  in  a  Court  of  competent  jurisdiction,  between  the  same  parties, 
or  between  parties  trader  whom  they  or  any  of  them  claim,  litigating 
under  the  same  title,  has  been  heard  and  finally  decided  by  such 
Court." 

Primd  facie,  the  law  above  quoted  refers  only  to  matters 
•decided  in  suits.  It  was  suggested  that  the  word  suit"  might 
include  all  the  proceedings  in  execution  of  the  decree  passed  in  the 
fiuit.  But  even  on  such  a  construction  it  could  not  be  held  that  a 
matter  decided  in  former  execution-procee<lings  had  been  decided  in 
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a  former  swt,  nnless  each  application  for  execution  of  decree  were 
regarded  as  a  separate  suit.  That  an  application  is  a  distinct  thing 
from  a  suit  in  the  language  of  Indian  legislation  is,  liowever,  con- 
dosively  proved  by  the  provisions  of  the  Law  of  Limitation.  Pro- 
ceedings in  execution  of  decrees  are  included  in  the  category  of  mis- 
odlaueons  proceedings  which  are  expressly  distinguished  from  suits 
and  appeals  in  647  of  the  Procedure  Code.  That  section  enacts 
Aat  the  "procedure  herein  prescribed  shall  be  followed,  as  far  as 
it  can  be  made  applicable,  in  all  proceedings  in  any  Court  of  civil 
jurisdiction  other  than  suits  and  appeals."  It  was  suggested  that, 
under  the  provisions  of  that  section,  the  law  of  res  judicata  contained 
in  8.  13  would  apply  to  proceedings  in  execution  of  decree  5  but  I 
«WQOt  hold  the  law  of  res  judicata  to  bo  procedure.  I  would,  there- 
fm,  reply  in  ihe  negative  to  the  question  on  which  our  opinion  has 
been  asked. 

Oldfibld,  J. — I  am  of  opinion  that  the  law  of  res  judicata  will 
not  ordinarily  apply  to  proceedings  in  execution  of  decree,  and  this 
seems  to  have  been  held  by  the  Privy  Council  in  the  case  of  T/ie 
DeUd  and  London  Bank  v.  Orchard  (1).  1  concur  with  Mr,  Justice 
Pearson  in  replying  in  the  negative  to  the  question  referred. 

The  Division  Bench  (Pearson,  J,,  and  Oldfield,  J.),  on  the 
case  coming  again  before  it  for  disposal,  delivered  the  following 
judgtaent  :  — 

Pkabson,  J. — The  Full  Bench  has  expressed  an  unanimous 
opinion  that  the  law  of  rea  judicata  does  not  apply  in  proceedings 
in  execution  of  decree.    The  question  which  the  lower  Courts  held 
*  to  be  finally  determined  by  Mr.  Probyn's  decision  dated  20th 

December,  1867,  is  therefore  open  to  re-adjudication  by  us;  and  on 
examining  the  terms  of  the  late  Sudder  Court's  decree,  we  are  cons- 
trained to  declare  that  mesne  profits  are  not  awarded  by  it.  The 
execution  of  the  decree  for  mesne  profits  must  therefore  be  dis- 
allowed, and  we  need  not  consider  any  other  matters.  The  appeal 
is  decreed  by  reversal  of  the  orders  of  the  lower  Courts  :  but,  under 
the  circumstances,  we  direct  that  the  parties  bear  their  own  costs 
in  all  the  Courts. 

Appeal  allowed, 
(1)  1.  L.  B.,  8  Calc,  47  ;  S.  C,  L,  R.,  4  Ind.  Ap.,  127. 
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Before  Sir  Robert  Stuart,  Kt,  Chief  Justice,  Mr,  Justice  Pearson,  Mr,  Justice 
Oldfieldf  and  Mr,  Justice  StraighU 

BHAWANJ.  GIR  (Plaintiff)  t.  DALMAHDAN  GIR  iD^^vojM.)* 

Lamharddr  and  Ca-shcnrcr-^uit  for  arrears  of  revenue^Mortgagee — Act  Xl^fll,  of 
mS  (iV..  VF.  p.  Rent  Act),  s,  93  (g)^Act  VII J  of  1879,  ss,  11, 12^urisdietiom, 

Per  Stoart,  Cr  and  Straight,  J. — The  term  *  co-sharer"  in  93  (g)  of  Act 
XVIII  of  1873  docs  not  include  the  mortgagee  of  a  co-sharer,  and  therefore  s- 
rait  by  a  lamhardar  against  the  mortgngee  of  a  co-sharer  for  arrears  nf  Qorero- 
went  revenne  m  not  one  which,  under  thart;  section,  is  cognizable  io  a  Court  of 
ReyeDue,  but  is  one  which  is  cognizahle  m  a  Cinl  Couyt. 

Per  PsABSOTf,  J.,  and  Oldfieid,  J. — Contra, 

This  was  a  suit  under  s.  93  (g)  of  Act  XVIII  of  187 in  which 
the  plaintiff  claimed,  as  the  lambard&r  of  a  nrahal,  Ks.  145-5-5, 
arrears  of  Government  revenue,  for  the  years  12^84,  1285,  and 
1286  fasii,  in  respect  of  a  four-anna  share  of  such  mahdl.  Ther 
defendant  was  tlie  mortgagee  of  the  four-anrwi  share  under  a  mort^ 
gage  from  the  plaintiff,  the  rrnner  of  the  share.  The  plaintifF  mort- 
gafjed  the  share  to  the  defendant  in  1273  fasIi  for  Rs.  900.  Under  ther 
terms  of  the  instrument  of  mortgage,  the  share  was  redeenmble  at 
the  end  of  1281  fasli,  and  the  mortg?igee  was  to  hold  possession  of 
tbo  share,  paying  tho  Government  revenue  and  appropriating  the* 
profits  of  the  share  in  lieu  of  interest  on  the  mortgage-nroney..  The* 
plaintiff  stated  in  his  plaint  in  this  suit  that  the  defendant,  notwith- 
standing he  had  collected  the  rents  of  the  sharro  for  the  years  1284, 
1285,  and  I28»5  fasli,  had  not  paid  the  Government  revenue  payable 
in  respect  of  the  share  for  those  years.  On  the  issue  whether  the- 
suit  was  cognizable  in  a  Court  of  Revenue,  the  Assistant  Collector 
trying  it  held  that  it  was  cognizable  in  a  Court  of  Revemie,  the- 
defendant  being  the  representative  of  a  co-sharer.  With  reference 
to  the  merits  of  the  suit,  the  Assistant  Collector  held  that  the- 
defendant  was  not  liable  for  the  arrears  of  Government  revenue- 
claimed,  as  he  had  not  been  in  possession?  of  the  share  and  had  not 
collected  the  rents  of  it  during  the  years  for  which  such  arrears: 
were  claimed.  On  appeal  by  the  plaintiff  the  District  Judge- 
affirmed  the  decree  of  the  Assistant  Collector. 

Second  Appeal,  No.  838^  of  1880^  from  a  decree*  of  R.  G.  CUrrie,.  Esq^ 
Judtre  of  Goralchpur,  dbted  the  6th  Jannary,  1880,  affirming  a  decree  of  Babu 
Chatardhari  Thakur,  Assistant  Collector,  dated  the  (fth  October,  1879. 
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1880  to  argue  that  ss.  1 1  and  12  of  Act  VIII  of  1879  ratliei  sliowed  that, 
Bh  waniGib  the  miad  and  intention  of  the  Legislature,  the  revenue  law  pre- 
BH4WANI  IB  ^.^^^1^  enacted  did  not  recognise  any  synonymous  right  in  land- 
Dalmardan  j^^^  proprietor  and  mortgagee,  but  that  to  make  these  different 
rights  mean  the  same  thing  an  express  law  had  for  that  purpose 
to  be  passed.  The  sections  in  question,  however,  only  provide  that 
a  mortgagee  shall  be  deemed  to  be  an  owner  or  i)roprietor  in  a 
very  partial  sense.  Thus  s.  11  provides  that  a  mortgagee  shall  only 
be  deemed  an  owner  as  that  term  is  used  in  s.  141  of  Act  XIX  of 
1873,  that  is,  as  being  "bound  to  maintain  and  keep  in  repair 
at  their  own  cost  the  boundary-marks  lawfully  erected"  in  mahdls, 
villages,  or  fields;  and  under  s.  12  a  mortgagee  in  possession  or  a 
farmer  is  only  to  be  understood  as  a  proprietor  within  the  meaning 
and  application  of  s.  146  of  Act  XIX  of  1873.  In  all  other  res- 
pects,  as  regards  those  two  sections  of  Act  VIII  of  1879,  a  mort- 
gagee remains  such  without  any  further  rights. 

The  pleader  for  the  plaintiff-appellant  referred  us  to  the  defini- 
tion of  land-holder  in  the  Rent  Act  XVIII  of  1873,  as  ^'the  person 
to  whom  the  tenant  is  liable  to  pay  rent"   This  was  a  plausible  and 
allowable  argument,  but  it  is  untenable,  for  it  is  plain  from  the 
context  and  spirit  of  the  Rent  Act  that  land-holder  means  proprietor 
in  an  absolute  Fcnse,  for  it  is  used  throughout  that  Act  in  connec- 
tion with  the  right  to  enhance  rent  and  other  absolute  and  indepen- 
dent powers  which  in  no  view  of  his  legal  position  can  a  mort- 
gagee  be  allowed  to  claim.    Allusion  is  made  by  Pearson  and 
Oldfield,  JJ.,  to  two  cases,  one  decided  by  the  Sudder  Court  in 
1864  (1),  and  which  is  no  doubt  in  favor  of  the  appellant's  con- 
tention, if  the  law  it  lays  down  conld  be  accepted  by  this  Court. 
But  I  am  distinctly  of  opinion  that  the  ruling  in  that  case  was 
erroneous  and  ought  not  to  be  followed.    But  it  was  further 
pointed  out  that  that  case  had  been  followed  by  a  decision  of  a 
Bench  of  this  Court  in  Sree  Kishen  v.  Ishri  Pertab  (2).   It  does 
not  appear  to  me,  however,  that  we  are  to  conclude  from  the 
report  of  that  case  that  it  followed  the  ruling  of  the  Sudder  Court 
It  recites  the  ruling  in  question,  but  it  expresses  no  opinion  as 
to  whether  such  ruling  was  right  or  wrong,  and  the  judgment  goes 
rn   Q6kulDai!iv,Balmohind,^.l>.K,  (2)   H.  C.  B.,  N.-W.  P.,  1867!^ 

Rep.,  N.-W.  P.>1864,  vol.  ii,  592.  p.  299. 
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on  simply  to  observe  that  the  position  of  the  parties  to  the  suit  had 
not  been  ascertained,  and  that  it  was  a  question  whether,  the  plain- 
tiff s  share  being  in  the  possession  of  a  mortgagee,  he  could  bring  a 
suiti  This  Court,  therefore,  remanded  the  case  for  re-trial  and  a 
fresh  decision.  Such  a  case,  therefore,  proves  nothing.  For  all 
these  reasons  my  answer  to  this  reference,  as  already  signified,  is 
in  the  negative. 

Pearson,  J.,  -  and  Oldfielu,  J.,  concurring.— The  answer  to 
the  question  referred  depends  on  the  construction  to  be  put  on  the 
word  co-sharer  in  cl.  (g),  s.  93  of  Act  XVIII  of  1873,  whether 
it  includes  a  mortgagee  of  a  cO-sharer.  We  find  thnt  it  has  been 
hold  by  the  late  Sudder  Dewany  Adawlut  that  s.  1,  Act  XIV.  of 
1863,  which  referred  to  suits  by  co-sharers  for  their  share  of  the 
profits  of  an  estate,  was  sufficiently  comprehensive  to  include  not 
only  actual  proprietary  co-partners,  but  all  who  occupy  their 
places,  such  as  transferees  and  mortgagees  of  their  rights,  who  for 
the  time  occupy  their  places."  'Jfhis  was  ruled  in  a  case  decided  on 
the  25th  November,  1864,  No.  698  (I),  in  which  it  was  held  that  a 
suit  for  a  share  of  profits  by  a  co-sharer  of  a  mortgagee  against 
another  co-mortgagee  recorded  as  responsible  mdlguzdr  must, 
imder  Act  XIV  of  1863,  be  brought  in  the  Revenue  Court ;  and 
the  same  rule  was  followed  by  this  Court  in  Sree  Kishen  v.  hliri 
Periah  (2).  Act  XIV  of  1863  has  been  superseded  by  Act  XVIII 
of  1873,  but  the  language  of  the  two  Acts,  so  far  as  they  refer  to 
suits  by  lambard&rs  for  arrears  of  revenue  payable  through  thotu 
by  co-sharers  whom  they  represent,  and  to  suits  by  co-sharers  for 
*  theic  share  of  profits,  is  the  same  ;  and  we  are  indisposed  to  place 

any  other  construction  on  the  term  co-sharer  in  Act  XVIII  of 
1873  than  the  one  which  has  been  hitherto  accepted,  and  which 
would  make  it  include  a  mortgagee,  whatever  opinion  we  might 
have  been  disposed  to  form  had  the  question  now  come  before  us 
for  the  first  time.  It  may  be  noticed  that  Act  VIII  of  1879  in 
amending  the  Land-Revenue  Act  has  removed  any  difficulty  of  a 
similar  nature  that  might  arise  under  that  Act  in  the  definition  of 
the  term    owner,"  by  defining  it  to  include  a  lessee,  mortgagee, 

(1).   Cokul  Dass  V  Balmohind,  S.  D.  A.  (2)  H.  C.  R.,  N.-W.  P.,  1867, 

Kep.,  N.-W.  Y.  1864,  vol.  u,  592.  P  2U9. 
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or  otber  person  in  possession  of  the  land.  The  answer  to  the 
question  referred  will  be  in  the  affirmative. 

Straight,  J. — In  answer  to  this  reference  I  would  say  that, 
in  my  opinion,  the  defendant  did  not  hold  the  relation  of  a  co-sharer 
to  the  plaintiff,  and  therefore  could  not  be  sued  by  him  in  the  Beve- 
nue  Court  for  arrears  of  Government  revenue  under  the  provisions 
of  cl.  {g)j  s.  93  of  the  Rent  Act,  for  he  was  a  mere  mortgagee  without 
possession,  and  had  not  the  full  proprietary  rights  of  a  co-sharer. 
Such  obligations  as  existed  between  them  were  embodied  in  the 
mortgage-deed,  and  it  is  in  his  character  of  mortgagor  that  tho 
plaintiff  is  entitled  to  claim,  and  not  as  lambardftr.  It  therefore 
seems  to  me  that  the  suit  was  not  oogmzable  by  the  Revenue  Court. 

On  the  case  again  coming  before  the  Division  Bench  (Pbarsok^ 
J.,  and  STBAiaHT,  J.)  for  disposal,  the  following  judgment  wa» 
delivered  by  the  Division  Bench : 

Pbabson,  J.— The  Judges  of  the  Full  Bench  being  equally 
divided  in  opinion  on  the  question  referred  to  it,  we  proceed  to  dis* 
pose  of  the  appeal  irrespectively  thereof.  Whether  the  suit  be  cog- 
nizable by  a  Revenue  or  by  a  Civil  Court,  the  Judge  was  competent 
to  dispose  of  it  on  the  merits  under  s.  207,  Act  XVIII  of  1873. 
On  the  facts  found  by  the  lower  Courts,  we  think  that  the  first 
ground  of  appeal  should  be  disallowed,  and  we  see  nothing  in  the 
remaining  grounds  to  warrant  interference  with  their  decision.  The 
appeal  is  therefore  dismissed  with  costs. 


Brfore  Sir  iUbtri  Stuart,  Kt^  Chief  Ju9tiee,  Mr^JmOke  Pearton,  Mr,  Juttiee  Oldfidf, 
and  Mr,  Juitice  Straight 

ZULFIKAB  HUSAIN  AifD  another  (DnmiDAirTB)  v.  HUNNA  LAX  Aia>  anotBkx 

(PLAWTirre)* 

Suit  on  aceomntM  itattd^Aet  IX  of  1B71  {Limitation  Act),  sch,  ii.  No.  6^A9t 
X  V  0/1877  {limitation  Ae%\  $,  2,  »ch.  ii,  No,  64-"  TiiU:* 

The  account!  in  a  auit  on  accounts  stated  were  stated  when  Act  IX  of  1S71  waa  io 
force  an4  were  not  signed  by  the  defendant  or  an  authorised  agent  on  his  behalf. 
Had  that  Act  been  in  force  when  the  suit  was  instituted  the  suit  would  have  been 

•  Second  Appeal,  No.  B02  of  1880,  from  a  decree  of  Pandit  Jagat  Narain,  Subordi- 
nate Judge  of  Cawnpore,  dated  the  23rd  January,  1880,  affirming  a  decree  of  Munshi 
Lalta  Prasad,  Munaif  of  Cawnpore,  dated  the  18th  September,  1876. 
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iriihiii  tame  under  No.  62  of  schedule  ii  of  that  Act   The  suit  was  brought,  however,  1880 

after  the  pasting  of  Act  XV  of  1877i  and  by  reason  of  the  accounts  not  being  signed  " 

did  not  come  within  the  scope  of  No.  64  of  schedule  ii  of  that  Act.   Held  that  the  Zulwikar 

words  in  s.  2  of  Act  XV  of  1877,    nothing  herein  contained  shall  be  deemed  to  a£fect  ^ 

any  title  acquired  under  the  Act  IX  of  1871,'*  did  not  save  the  plaintiff's  right  to  sue  on   Mumiia  Lal. 

the  aocounta  stated,  a  right  to  sue  not  being  meant  by  or  included  in  the  term  '*  title 

acquired,^  that  term  denoting  a  title  to  property  and  being  used  in  contradistinction  to 

a  right  tor  sue  ;  that  the  last  clause  of  that  section  was  not  applicable,  because  Act  XV  of 

1877  did  not  prescribe  a  shorter  period  of  limitation  than  that  prescribed  by  Act  IX 

of  1871,  but  attached  a  new  condition  to  the  suit,  mz.,  that  the  accounts  must  be 

signed  by  the  defendant  or  his  agent  duly  authorised  in  that  behalf ;  and  that  the 

■nit  was  in  consequence  barred  by  limitation. 

This  was  a  saifc  for  Rs.  652-7-6,  principal  moneys^  and 
Rs.  132-6-0,  interest  thereon,  the  suit  being  based  on  acoonnts 
stated  between  the  parties.   The  principal  sum  claimed  represented 
the  price  of  goods  sold  and  delivered  to  the  defendants  between  the 
lit  November,  1867,  and  the  21st  April,  1869.    The  aoconnts  be- 
tween the  parties  ware  stated  in  writing  on  the  6th  June,  1876,  in 
the  presence  of  the  a^ent  of  the  defendants,  when  Rs.  682-7-6 
were  found  to  be  due  from  the  defindants  to  the  plaintiffs*  The 
agent  of  the  defendants  paid  the  plaintiffs  Rs.  30  on  account, 
which  reduced  the  balance  due  to  the  plaintiffs  to  Rs.  652-7-6. 
The  statement  of  accounts  was  not  signed  by  the  defendants  or 
their  agent    The  suit  was  instituted  on  the  22nd  February, 
1878.    llie  Court  of  first  instance  gave  the  plaintiffs  a  decree. 
On  appeal  by  the  defendants  it  was  contended  on  their  behalf 
that  the  suit  was  not  one  on  accounts  stated  within  the  mean- 
ing of  No.  64,  sch.  ii  of  Act  XV  of  1877,  as  the  accounts 
were  not  signed  by  the  defendants  or  their  agent,  and  the  suit  was 
therefore  barred  by  limitation  under  that  Act.   The  lower  appellate 
Court  held  that,  as  the  accounts  were  stated  before  Act  IX  of  1871 
was  repealed  and  Act  XV  of  1877  came  into  force,  under  s.  2  of 
the  latter  Act  the  law  of  limitation  applicable  was  that  contained  in 
Act  IX  of  1871  and  not  that  in  Act  XV  of  1877,  and  that  the 
suit,  being  one  on  aoconnts  stated  within  the  meaning  of  No.  62, 
sch.  ii  of  Act  IX  of  1871,  was  within  time.    The  defendants  ap- 
pealed to  the  High  Oourt,  contending  that  Act  XV  of  1^77  applied, 
and  that  the  suit,  not  being  one  on  accounts  stated  within  the  mean- 
ing of  that  Act,  was  barred  by  limitation. 
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1880  The  Division  Bench  before  which  the  appeal  came  for  hearing 

ZuLPiKAR^  (Pearson,  J.,  and  Stbaight,  J.),  on  the  5th  July,  1880,  referred 

HusAiw  to  the  Full  Bench  the  question  whether  the  suit  was  barred  by 

MuwnaLal.  limitation,  the  order  of  reference  being  as  follows 

Order  of  Beferbnoe. — The  account  in  this  case  was  stated  oa 
the  6th  June,  1876,  and  was  not  signed  by  the  defendant  or  a  duly- 
authorized  agent  on  his  belalf.  At  that  time  Act  IX  of  1871  was 
in  force,  and  had  it  been  in  force  when  the  present  suit  was  instituted, 
the  suit  would  be  within  time,  u^der  art.  62,  sch.  ii  of  that  Act. 
But  it  has  been  brought  after  the  passing  of  Act  XV  of  1877, 
and  by  reason  of  the  account  not  being  signed  does  not  appear 
to  come  within  the  scope  of  art.  64,  sch,  ii  of  the  enactment, 
unless  any  of  the  provisions  of  s.  2  thereof  be  held  to  be  applioable. 

We  refer  to  the  Full  Bench  the  question  whether  the  suit  is 
jbarred  by  limitation. 

The  Senior  Government  Pleader  (Lala  / luila  Prasad)  and  Shal^ 
Aaad  Aliy  for  the  appellants. 

Mr.  Conlany  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Stuabt,  C.  J. — I  unhesitatingly  answer  this  reference  in  the 
aflSrmative.  'Since  the  passing  of  Act  XV  of  1877,  indeed,  the 
point  has  been  repeatedly  considered  by  me  in  other  cases,  and 
I  have  never  had  the  least  doubt  on  the  subject.  The  question 
was  carefully  considered  by  Spankie,  J.,  and  myself  in  Thakurya  v. 
Sheo  Singh  Rai  (1),  in  which,  while  remanding  the  case  on  a 
minor  point,  we  expressed  a  clear  opinion  to  the  same  e£Pect  as 
that  I  now  record.  The  same  question  appears  to  have  been 
determined  in  the  same  way  by  the  High  Court  of  Madras  in  the 
case  of  Khanji  Premchand  Seti  v.  Chandusivaji  Sett  (2).  The  suit 
therefore  mentioned  iH  the  present  referring  order  is  clearly  barred. 

Pearson,  J. — The  first  question  raised  by  this  reference  is 
whether  the  words  in  s.  2,  Act  XV  of  1877,  "nothing  herein  con- 
tained shall  be  deemed  to  aflfect  any  title  acquired  under  the  Act 
JX  of  1871,"  save  the  plaintiff's  right  of  action  in  the  present 
(1)  I.  L.  B.,  a  AU.,  872.    •  (2)  i  Ind.  Jur., 
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suit.  I  cannot  hold  that  a  right  to  sne  is  meant  by  or  included  in 
the  term  "  title  acquired."  That  term  appears  to  denote  a  title 
to  property  and  to  be  used  in  contradistinction  to  a  right  to  sue. 

The  last  clause  of  the  section  is,  in  my  opinion,  inapplicable, 
because  the  period  of  limitation  prescribed  for  this  suit  by  Act  XV 
of  1877  is  not  shorter  than  that  prescribed  by  Act  IX  of  1871. 
The  difference  is  that  under  Act  IX  of  1871  a  suit  could  be 
brought  on  accounts  stated  only ;  under  the  new  enactment  the 
account  must  not  only  be  stated  but  signed  by  the  defendant  or 
his  agent  duly  authorized  in  that  behalf.  In  other  words,  a  new 
condition  has  been  attached  to  the  suit, 

I  am  constrained  therefore  to  conclude  that,  as  the  law  stands, 
the  present  suit  is  in  effect  barred, 

Oldfibld,  J. — I  am  of  opinion  that  the  suit  is  barred  under 
art  64,  sch.  ii.  of  Act  XV  of  1877,  and  that  the  limitation  is  not 
sayed  by  that  part  of  s.  2  of  the  Act  which  provides  that  nothing 
in  the  Act  shall  be  deemed  to  affect  any  title  acquired  under  the 
Act  of  1871  or  any  enactment  repealed,  the  title  acquired  referred 
to  being  title  to  property,  not  mere  rights  of  action.  Nor  do  I  con- 
eider  that  the  latter  part  of  s.  2  will  apply  to  save  limitation. 

Stkaight,  J. — The  plaintiff^  bases  his  claim  upon  an  account 
stated  on  the  6th  June,  1 876,  and  according  to  the  law  of  limitation 
then  in  force,  he  was  entitled  to  sue  his  debtor  any  time  within  the 
period  of  three  years  from  that  date.  He  did  not,  however,  brinor 
his  present  suit  until  the  22nd  February,  1878,  when,  but  for  the 
passing  of  Act  XV  of  1877,  he  obviously  had  one  year  and  eleven 
months  remaining  to  him  within  which  he  might  under  the  old 
law  have  taken  proceedings.  Unfortunately  for  the  plaintiff*,  Act 
XV  of  1877  requires  that  an  account  stated,  in  order  to  be  available 
for  the  purpose  of  saving  limitation,  should  be  signed  by  the  debtor 
or  his  legally  authorized  agent,  and  its  practical  effect  is  to  render 
the  plaintiflTs  unsigned  account  of  no  effect.  This  no  doubt  is  a 
case  of  genuine  hardship,  from  which  it  would  be  equitable  to 
relieve  him,  but  Act  XV  seems  to  me  to  afford  us  no  means  for 
doing  so.  I  agree  with  Mr.  Justice  Pearson  that  plaintiff's  right 
to  sue  on  his  unsigned  account  stated  cannot  be  regarded  as  a 
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"  title  acquired"  within  the  meaning  of  8.  2  of  the  Act  of  1877. 
Nor  can  I  hold  that  the  terms  of  art.  64  prescribe  a  shorter 
period''  of  limitation  than  that  prescribed  by  Act  IX  of  1871, 
when  they  in  fact  render  an  unsigned  acconnt  stated  inoperative 
altogether  for  the  purpose  of  saving  limitation.  It^  therefore^  seems 
to  me  that  the  suit  is  barred. 


Afort  Sir  RdbeH  Stuart,  Kt,  Chief  JuMtice,  Mr.  Jugtice  Pearsom,  Mr.  JuiUee 
Auffustl2.  Oldfieid,  and  Mr.  Justice  Straight 

■         JUMNA  SINGH  amd  anothbb  (Dependants)  v.  KAMAB-UN-NISA 

(Plaintiff)* 

Act  X  of  1877  iCivU  Procedure  Code),  Chaptere  XLI,  XLII^  and  ».  Bll^Appeal^ 

Bee  judicata. 

M  sued  K  and  J  to  enforce  a  right  of  pre-emption  in  respect  of  property 
which  he  alleged  K  had  sold  to  J.  K  denied  that  she  had  sold  sach  property  to 
/.  tf  set  op  as  a  defence  that  M  had  waived  his  right  of  pre-emption.  The  Coart 
of  first  instance  dismissed  the  suit  on  the  ground  that  the  alleged  sale  had  not 
taken  place,  /appealed,  making  M  and  K  respondents.  The  lower  appellate  Court 
dismissed  the  appeal,  also  holding  that  the  alleged  sale  hud  not  taken  place.  / 
then  appealed  to  the  High  Court,  making  K  the  respondent.  Held  that  neither  the 
appeal  from  the  original  decree  in  the  salt  nor  the  appeal  from  the  appellate  decree 
therein  was  admissible. 

Held  also  that  the  finding  as  to  the  alleged  sale  was  one  between  the  plaioUff 
and  the  defendants  in  the  suit  and  not  between  the  defendant- vendor  and  the 
defeodant-yendee,  who  were  not  litigating,  and  would  not  bar  adjudication  of  the 
matter  in  issue  between  them  in  a  suit  brought  by  the  latter  for  the  establishment 
of  the  sale. 

The  plaintiff  in  this  suit  alleged  that  the  defendant  Kamar-un- 
nisa  had  transferred  to  the  two  other  defendants,  by  way  of  condi- 
tional sale  or  mortgage,  her  shares  of  two  villages  called  Alinagar 
and  Bahlui  Deh,  under  an  instrument  dated  the  22nd  March,  1878; 
that  he  was  a  co-sharer  of  those  villages,  and  as  such  entitled, 
tinder  the  terms  of  the  administration-papers  of  those  villages,  to 
have  such  transfer  made  to  him;  and  that,  on  receiving  information 
of  the  conditional  sale,  he  had  expressed  his  desire  to  purchase  the 
shares,  but  the  vendor's  husband  and  the  vendees  had  refused  to 
fiell  the  same  to  him.  He  claimed  to  have  an  absolute  sale  of  the 
shares  made  to  him  on  payment  of  the  principal  amount  of  the 

*  Second  Appeal,  No.  68  of  1880,  from  a  decree  of  H.  D.  WiUock,  Esq.,  Judge 
of  Aiamgarh,  dated  the  9th  October,  1879,  affirming  a  decree  of  iiai  Bhagwan 
l^ratad.  Subordinate  Judge  of  Azamgarh,  dated  the  21st  June,  1879* 
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mortgage-money.  The  defendant  Kamar-nn-nisa  alleged  that  she 
had  not  executed  the  conditional  deed  of  sale  of  the  22Dd  March^ 
1878,  but  that  it  had  been  executed  by  her  husband  without  her 
authority.  The  other  defendants  (vendees)  alleged  that  the  condi- 
tional sale  had  taken  place  openly  and  pulilicly,  with  the  knowledge 
of  the  plaintiffs  agents,  but  neither  the  plaintiff  nor  any  one  on  his 
behalf  had  oftered  to  purchase  the  shares ;  and  they  claimed  to 
receive  the  mortgage-money,  with  interest  at  the  rate  stipulated  in 
the  deed  of  conditional  sale  up  to  the  end  of  the  term  (unexpired) 
mentioned  in  that  document,  in  case  the  plaintiff's  claim  was 
established.  The  Court  of  6rst  instance  dismissed  the  suit  on  the 
ground  that  the  evidence  produced  did  not  prove  that  the  defendant 
Eamar-un-nisa  had  executed  the  deed  of  conditional  sale.  The 
other  defendants  (vendees)  thereupon  appealed,  making  the  defend- 
ant Kamar-un-nisa  and  the  plaintiff  respondents.  The  lower  appel- 
late Court  affirmed  the  decision  of  the  Court  of  first  instance  and 
diflmiflsed  the  appeal. 

Those  defendants  then  appealed  to  the  High  Court,  making  the 
defendant  Kamar-un-nisa  the  respondent  They  contended  in  their 
grounds  of  appeal  that  the  conditional  deed  of  sale  had  been  execu- 
ted in  their  favor  by  the  defendant  Kamar-un-nisa's  husband 
under  her  authority.  The  Division  Bench  before  which  the  appeal 
came  for  hearing  (Pearson,  J.,  and  Straight,  J.,)  referred  to 
the  Full  Bench  the  question  whether  the  appeal  could  be  heard,  the 
order  of  reference  being  as  follows  : 

Pearson,  J. — The  lower  Courts  have  dismissed  the  plaintiflf's 
suit,  and  he  is  not  a  party  to  the  appeal,  which  is  preferred  by  one 
of  the  defendants  in  the  suit,  and  to  which  the  other  defendant  haa 
alone  been  made  a  respondent,  the  matter  in  issue  being  the  authen- 
ticity and  validity  of  a  deed  of  conditional  sale  purporting  to  have 
been  executed  by  the  latter  in  favor  of  the  former.  We  refer 
to  the  Fall  Bench  the  question  whether  the  appeal  can  be  heard. 

Messrs.  Conlan  and  Colvin,  and  Pandit  Ajudhia  Nath^  for  the 
appellants. 

Mr.  C.  Dillon f  and  Munshis  Banuman  Prasad  and  Kaahi  Prasad, 
for  the  respondent. 
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1880  The  following  judgments  wore  delivered  by  the  Full  Bench  : 

't       c,  Stuart,  C.  J. — The  general  cruestion  whether  sucoessful  defend- 

f .         ants  in  a  suit  can  appeal  from  the  decree  in  their  favor  has  been 
NisA.        raised  in  several  cases  in  this  Cotirt,  although  under  different 
circumstances.   Three  of  these  cases  were  cited  in  the  argument 
befote  us  in  the  present  case,  one  of  which,  that  of  Anant  Das  v. 
Ashburner  4*  Co.  (1),  has  obviously  no  application,  for  that  was 
simply  a  case  where  a  judgment-debtor,  in  violation  of  bis  agree- 
ment, preferred  an  appeal  to  this  Court,  and  which  we  therefore  very 
properly  disallowed.   The  two  other  cases  are  more  germane  to  the 
question  raised  in  the  present  appeal.    The  first  was  a  ruling  by  the 
Full  Bench  in  Pan  Kooer  v.  Bhugwunt  Kooer  (2).  There  the  plaintiff 
sued  to  set  aside  a  zar-i-peahgi  lease  in  the  nature  of  a  mortgage^ 
executed  by  his  father,  on  the  ground  that  the  father  was  an  extrava- 
gant and  dissolute  man,  and  that  the  debt  contracted  by  him  was  not 
for  necessary  purposes,  and  could  not  affect  the  property,  which  was 
ancestral.   The  Subordinate  Judge  found  that  certain  items  of  the 
consideration  for  the  lease,  amounting  on  the  whole  to  a  sum  of 
Rs.  5,300-9-0,  were  borrowed  for  legal  and  necessary  purposes,  and 
he  held  that,  until  that  sum  was  paid,  the  plaintiff  could  not  recover 
possession,  but  as  to  the  remaining  items  they  had  not  been  proved. 
Under  these  circumstances  the  Subordinate  Judge  dismissed  the 
plaintiff's  suit  in  toto.    Against  this  order  the  defendant  appealed 
to  the  Judge  as  to  the  amount  of  the  consideration  for  the  lease  and 
obtained  a  decree,  and  from  that  decree  by  the  Judge  the  appeal 
to  this  Court  was  taken.     The  Division  Bench  before  whom 
the  appeal  in  tbe  first  instance  was  brought  referred  it  to  the  Full 
Bench,  directing  attention  in  their  referring  order  to  certain  conflict- 
ing rulings  by  this  Court  and  the  High  Court  of  Calcutta.  The 
question  that  thus  came  to  be  considered  by  our  Full  Bench  was 
whether  the  appeal  by  the  defendant  from  the  order  of  the  Subordi- 
nate Judge  to  the  Judge  had  been  validly  and  competently  taken,  and 
the  answer  of  the  Judges  of  this  Court  was  unanimously  in  the  nega- 
tive.   In  my  own  judgment  in  that  case  I  held  the  decree  by  the 
Subordinate  Judge  was  not  one  of  which  the  defendant  was  entitled 
to  complain  by  appeal  to  the  Judge,  remarking  that  such  "  appeal  is 
by  the  defendants  themselves  against  a  decree  wholly  in  their  own 
(1)  L  L.  R.,  1  All.,  267.  (2)  H.  C  U.,  N.-W.  P.,  1874,  p.  1». 
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favour,  and  the  legal  meaning  of  which  is  and  can  only  be  that  the 
plaintiff's  suit  altogether  fails  and  I  further  remarked  that  the 
Subordinate  J udge's  decree,  *^as  read  by  the  light  of  the  plaint,  is  not 
only  entirely  in  their  favour,  but  positively  beneficial  to  them,  and 
that  their  appeal  to  the  Judge  was  therefore  incompetent  and  ano- 
malous." That  was  a  case,  however,  in  which  the  defendants  had  no 
contention  inter  se^  but  on  the  contrary  a  common  interest  against 
the  plaintiff,  who  was  the  respondent  in  the  appeal. 

The  other  case  referred  to  in  the  hearing  was  Lachman  Singh  v. 
Mokan  (1).  There  the  Munsif  had  made  a  decree  which  on  the 
face  of  it  showed  nothing  against  the  defendants,  and  the  question 
was  whether  under  these  circumstances  the  defendants  could  appeal 
to  the  Judge,  seeing  that  as  the  Munsifs  decree  which,  so  far 
as  it  decreed  anything,  did  so  in  favour  of  the  defendants,  viz.j  by 
dismissing  the  suit  against  them,  and  therefore  the  Munsif's 
decree  could  not  be  said  to  be  one  by  which  the  defendants  were 
aggrieved.  The  majority  of  the  Court  were  of  a  different  opinion 
and  disallowed  the  contention.  I  held  that  such  a  view  of  the 
provisions  of  the  Code  as  was  maintained  on  behalf  of  the  plaintiff 
was  too  narrow,  and  that  we  may  look,  not  only  into  the  judgment, 
but  in  the  pleadings,  to  see  what  the  decree  really  meant,  and  that 
we  ought  not  to  confound  the  Munsifs  decretal  order  with  the  decree 
itself  as  actually  and  formally  made,  and  I  went  on  to  remark  : — 
In  the  present  case  it  is  plain  that  the  decretal  order  is  not  self- 
explanatory,  and  if  we  had  nothing  else  to  go  upon  it  would  bo 
necessary,  in  order  to  its  being  intelligible,  to  read  it  with  the  judg- 
ment ;  and  as  to  a  decree  itself  in  its  complete  form,  I  hold  the 
opinion  very  strongly  that,  where  it  is  ambiguous  or  imperfect  as 
to  any  essential  particular,  it  may  be  read  with  the  judgment  and  the 
record.'*  I  also  referred  to  s.  206  of  the  Code  of  Procedure,  ^yhere 
it  is  declared  that  the  decree  must  agree  with  the  judgment,  "  and 
therefore  arguing  that  any  defect  or  ambiguity  in  the  decree  could 
not  be  seen  without  reference  to  the  judgment.  I  then  pointed 
out  that  the  Munsifs  decree  in  that  case  showed  plainly  that  it 
was  one  of  which  the  defendants  had  reason  to  complain  as  being 
materially  unfavourable  to  them.  They  had  pleaded  against  the 
plaintiffs  title,  but  the  Munsifs  decree  as  actually  prepared 
(1)  I.  L.R.,2  All.,  497. 
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contained  a  full  recognition  of  the  plaintiff's  title  a«  against  the  defend- 
ants, and  that  in  fact  the  real  meauing  of  the  decree  wss  that  the 
defendants'  right,  if  any,  was  not  as  proprietorsas  they  had  alleged, 
but  as  being  in  the  inferior  and  subordinate  position  of  lessees,  and 
any  claim  which  the  plaintiff  had  against  these  defendants,  as  such 
lessees,  could  only  be  entertained  in  another  suit.  I  therefore  held 
that  this  was  "not  only  a  finding  pro  tanto  against  the  defendants, 
bnt  it  is  one  which  may  injuriously  affect  any  future  proceedings  oa 
their  part  for  the  vindication  of  the  proprietary  rights  they  claim, 
for  in  any  suit  they  might  hereafter  bring  they  might,  according  to 
the  rulings  of  this  Court  and  the  Privy  Council,  probably  be  met 
by  the  "  plea  of  rea  judicata^^^  although  with  what  effect  could  not 
be  anticipated.  In  that  case  too,  however,  it  must  be  remarked  that 
the  appeal  was  by  two  defendants  who  had  a  common  interest, 
and  that  they  and  the  plaintiff*  were  fully  represented  in  the  pro- 
ceedings, the  plaintiff  being  respondent  in  the  appeal  to  the  Judge. 

In  the  present  case  the  circumstances  are  different :  the  plaintiff's 
suit  against  the  defendants  has  been  dismissed,  and  he  is  not  a  party 
to  the  appeal  before  us.  The  appeal  is  by  the  defendants  inter  se^ 
that  is,  the  matter  in  issue  being  the  authenticity  and  validity  of 
a  deed  of  conditional  sale  purporting  to  have  been  executed  by 
one  defendant  as  vendor  in  favour  of  the  other  defendant  as  vendee. 
The  question,  besides,  appears  to  have  been  considered  by  both  the 
lower  Courts  who  found  that  the  deed  of  sale  had  not  been  proved. 
An  appeal  therefore  on  such  a  question  by  one  defendant  against 
another  is  wholly  inadmissible,  and  as  to  the  provisions  of  the 
Code  of  Procedure,  I  entirely  concur  in  the  opinion  of  my  colleagues. 
I  also  agree  with  them  that  the  finding  of  the  lower  Courts,  although 
not  admitting  of  an  appeal  between  the  two  defendants,  would 
not  bar  a  suit  by  one  against  another  for  the  establishment  of  the 
validity  of  the  sale-deed. 

I  therefore  agree  in  answering  the  question  referred  to  us  in  the 
negative, 

Pearson,  J.  (Oldfield,  J.,  and  Straight,  J.,  concurring).— 
Chapter  XLI  of  the  Procedure  Code  treats  of  appeals  from  original 
decrees,  and  Chapter  XLII  of  appeals  from  appellate  decrees.  It  i$ 
provided  that  an  appeal  shall  be  from  such  decrees  generally.    It  is 
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not  expressly  said  by  whom  an  appeal  may  be  preferred  ;  but  it  may 
Toasonably  bo  assumed  that  any  party  to  the  suit  in  which  a 
decree  is  passed  may^  if  dissatisfied  with  it,  appeal  from  it  8.  577 
refers  to  the  judgment  in  appeal  from  original  decrees,  and 
enacts  that  it  may  be  for  confirming,  varying,  or  reversing  "  the 
decree  against  which  the  appeal  is  made,"  and  applies  under  s.  587 
to  judgments  in  appeal  from  appellate  decrees.  Hence  also  it  is 
inferrible  that  the  parties  who  are  allowed  to  appeal  are  those  who 
may  desire  that  a  decree  should  be  varied  or  reversed. 

In  the  case  before  us  the  plaintiffs  snit  for  pre-emption  was  dis- 
missed by  the  lower  Courts ;  and  the  defendants-appellants  here  are 
not  desirous  that  the  decree  dismissing  the  suit  should  be  varied  or 
reversed.  What  they  complain  of  is  a  finding  in  the  judgments  of  the 
lower  Courts  as  to  the  validity  of  a  sale  in  respect  of  which  the 
claim  to  pre-emption  was  advanced.  The  appellate  Court  could 
not  in  disposing  of  the  appeal  vary  or  reverse  the  decree  dismissing 
the  snit  so  as  to  make  a  decree  declaratory  of  the  validity  of  the 
sale  in  question.  I  oonclude  therefore  that  neither  was  the  appeal 
preferred  to  the  lower  appellate  Court  nor  is  the  appeal  preferred 
to  this  Court  admissible* 

The  finding  which  is  the  subject  of  the  appeal  is,  I  conceive,  a 
finding  between  the  plaintiff  and  the  defendants  in  the  suit,  and  not 
between  the  defendant-vendor  and  the  defendants-vendees,  who  are 
not  now  litigating,  and  would  not  bar  an  adjudication  of  the  matter 
in  issae  between  them  in  a  suit  brought  by  the  latter  for  the  estab-^ 
liahment  of  the  validity  of  the  sale-deed. 

I  wonld  accordingly  answer  the  question  referred  to  us  in  the 
negative.   

Before  Sir  Robert  Stuart,  Ki,,  Chief  Justice^  Mr,  Justice  Pearson^  Mr,  Justice 
Old  field,  and  Mr,  Justice  Straight, 

HIMMAT  SINGH  awd  othbbs  (Plaintiffs)  v,  8EWA  RAM  (Dbfendant.)^ 
Act  VIH  of  1871  {.Rtgisiratiou  Aet\  t.  17,  cl.  (2)— Registration — Mortgage^ Suit 
on  unregistered  bond  charging  immoveable  property. 

The  obligor  of  »  bond  bearing  date  the  20th  January,  1873,  agreed  to  pay  the 
obligee  Rs.  80,  together  with  interest  on  that  amount  at  the  rate  of  Rs  2  per  cent. 

*  Second  Appeal,  Ko.  97  of  1880»  from  a  decree  of  O.  M.  Gardner,  Esq.,  Judge 
of  Agra,  dated  the  25th  Jnue,  1879,  rerersing  a  decree  of  Syed  Muuir-ud-dm,  Mun- 
gif  of  Jaleaar, -dated  the  15ih  April,  1879. 


1880 


Eamar-un- 


1880 
August  12. 
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1880        per  month,  between  the  2nd  April,  1874,  and  the  iBt  May,  1874,  and  hypothecated 
"m  immoveable  property  as  collateral  security  for  such  payment   On  the  15th  Feb- 
HiMMAT      ruary,  1879,  the  obligee  sued  the  obligor  on  the  bond  to  recover  Rs.  196-8-0,  being 
^^^^^        the  principal  amount  and  interest,  from  the  hypothecated  property.   Held  by  the 
Sewa  Ram.    majority  of  the  Full  Bench  (Stuart,  O.  J.,  dissenting),  that,  for  the  purpose  of 
registration,  the  value  of  the  right  assigned  by  the  bond  to  the  obligee  in  the 
property  should  be  estimated  by  the  amount  secured  for  certain  by  the  hypothe- 
cation, and,  that  amount  exceeding  Rs.  100,  the  bond  should  have  been  registered. 

Per  Stdabt,  C-  J.— That,  for  that  purpose,  the  value  of  that  right  should  be 
estimated  by  the  principal  amount  of  the  bond,  and,  that  amount  being  under 
Rs.  100,  the  bond  did  not  require  to  be  registered.  Nanabin  Lakskman  v.  Amant 
Bahaji  (1)  and  Naraiayya  Chetii  v.  Guruvappa  Cheiti  (2)  followed. 

Per  Pkabson,  J.,  Oldfikid,  J.,  and  Straight,  J.— That  a  suit  on  a  bond  for 
money  charged  thereby  on  immoveable  property  must,  where  the  bond  is  not 
admissible  in  evidence  because  it  is  unregistered,  fail. 

The  plainiifFs  in  this  suit  claimed  Bs.  196-8-0  on  a  bond  dated 
the  20th  January,  1873,  being  Bs.  80,  the  principal  amount  of  the 
bond^  and  Bs.  116-8-0,  interest  on  that  amount  from  the  20th 
January,  18?3,  to  the  15th  February,  1879,  the  date  of  suit,  at  the 
ratiO  of  two  rupees  per  cent,  per  month.   They  prayed  that  the 
amount  claimed  might  be  recovered  from  the  property  hypo- 
thecated in  the  bond.   The  plaintiffs  were  the  legal  representatives 
of  the  original  obligee  of  the  bond.    The  bond,  which  was  not 
registered,  was  in  these  terms  : — "  I,  Sewa  Bam  (defendant),  son  of 
Balli  Singh,  do  hereby  declare  that  Bs.  80,  half  of  which  is  Bs.  40, 
as  per  detail  below,  ("  Eeceived  in  cash,  Es.  50 :    Due  on  previous 
account,  Bs.  30'*),  are  due  by  me  to  Thakur  Gajan  Singh:  I 
agree  and  record  that  I  shall  pay  the  said  amount  with  interest  at 
the  rate  of  rupees  two  per  cent,  per  mensem  in  the  month  of  Bai- 
sakh  Sambat  1930  (corresponding  with  the  period  between  the  2nd 
April,  1874  and  the  1st  May,  1874)  :  tliat  I  have  pledged  and  hypo* 

thecated  my  one-fourth  share  in  the  patti  of  Madho  Singh  

 until  the  said  amount  has  been  paid  :  and  diat 

I  shall  not  transfer  the  same  to  any  one  else :  hence  this  bond.^' 
The  Court  of  first  instance  gave  the  plaintiffs  a  decree.  On  appeal 
the  defendant  contended  that  the  bond  required  to  be  registered 
under  Act  VIII  of  1871,  and  not  being  registered  was  not  admis- 
sible in  evidence.  The  lower  appellate  Oourt  held  that  the  bond 
(1)  I.  L.  R.,  2  Bom.,  353.         (2)  I.  L.  B.,  1  Mad.,  378. 
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required  to  be  registered  under  s.  17  of  that  Act,  as  it  operated  to 
create  an  interest  of  the  value  of  upwards  of  Rs,  100  in  immoveable 
property,  and  being  unregistered  was  not  admissible  in  evidence  ; 
and  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
bond  did  not  require  registration  ;  and  that  as  the  bond  had  been 
admitted  in  evidence  by  tlie  Court  of  first  instance  without  objection, 
and  that  Court  had  decided  the  suit  on  the  merits,  the  lower  appel- 
late Court  was  not  competent  to  reverse  the  decision  of  the  Court 
of  first  instance  on  a  ground  which  did  not  affect  the  decision  of 
the  suit  on  the  merits.  The  Division  Bench  before  which  the 
appeal  came  for  hearing  (Pearson,  J.,  and  Oldfield,  J.,)  referred 
the  case  to  the  Full  Bench  for  decision. 

Munshi  Ilanuman  Prasadj  for  the  appellants. 

The  / uniar  Government  Pleader  (Babu  Dxoarka  Naih  Banarji)^ 
for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench: 

Stuart,  C.  J. — This  case  came  originally  before  a  Division  Bench, 
consisting  of  Pearson,  J.,  and  Oldfield,  J.,  and  they  have  referred  it 
to  the  Full  Court.  The  material  question  to  be  determined  in  the 
case  is  whether  the  bond  sued  on  was  one  in  regard  to  which  regis- 
tration was  compulsory  or  optional.  The  bond  which  is  dated  20th 
January,  187.^,  is  in  these  terms:— (After  setting  out  the  bond,  the 
judgment  continued  > :  The  bond  thus  secured  two  principal  sums 
amounting  to  Rs.  80,  with  interest  at  the  rate  of  two  rupees  per  cent, 
per  mensem,  all  of  which  the  defendant  agreed  to  repay  in  Baisakh 
Sambat  1930,  or  more  correctly  1928.  But  the  question  we  have 
now  to  decide  is,  not  what  was  the  whole  sum  which  might 
be  recovered  in  the  month  of  Baisakh  Sambat  1930  or  1928,  or 
any  other  particular  time,  but  what  must  be  taken  to  be  the  value 
for  the  purpose  of  registration,  and  according  to  the  true  intent 
and  meaning  of  the  present  Begistration  Act  III  of  1877,  s.  17, 
by  which  it  is  provided  that  the  documents  of  the  nature  of  this 
bond  shall  be  registered,  if  the  property  to  which  they  relate  is  of 
the  value  of  Rs.  100  and  upwards. 


1880 


HiMMAT 

If. 

Skwa  Ham. 
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This  question  appears  to  have  received  much  consideration  by 
HiMMAT  High  Courts  of  Madras  and  Bombay  ;  but  there  has  been  at 

tsiNGH  the  same  time  what  I  might  almost  call  a  course  of  decision  in  this 
Sewa  Ram.  Court,  but  directly  in  conflict  with  rulings  of  the  other  two  Courts 
I  have  named  ;  those  Courts  holding;  that  nothing  but  the  principal 
sum  acknowledged  and  secured  by  the  bond  ought  to  be  considered 
as  the  value  within  the  meaning  of  the  registration  law,  and  that 
the  interest  stipulated  ought  not  to  be  taken  into  account  for  that 
purpose.  This  Court  has,  however,  in  many  cases  ruled  the  con- 
trary, holding  that  at  least  the  interest  to  be  paid  within  a  certain 
time  mentioned  in  the  bond  may,  for  the  purpose  of  determining 
the  question  whether  the  instrument  must  be  registered  or  not, 
be  taken  into  account  and  added  to  the  principal  sum,  contrary 
however,  to  the  opinion,  as  I  shall  presently  show,  of  Sir  Walter 
Morgan,  my  predecessor  in  this  Court,  and  lately  the  Chief  Justice 
of  Madras ;  and  I  may  add  that  I  myself  have  always  entertained 
serious  doubts  on  the  subject. 

After  much  consideration  and  study  of  the  present  and  former 
Registration  Acts  and  of  the  rulings  to  which  I  have  referred,  I 
have  come  to  the  conclusion  that  the  ratio  decidendi  hitherto 
adopted  by  this  Court  is  wrong,  and  that  the  legal  principle  recog- 
nised and  applied  by  the  Judges  of  the  High  Courts  of  Madras  and 
Bombay  is  right  In  a  recent  case  before  Oldfield,  J.,  and  myself, 
Basant  Lai  v.  Tapeshri  Rai  (1),  I  gave  expression  to  the  doubts 
I  entertained  of  the  soundness  of  the  course  of  decision  in  this 
Court,  remarking  that  1  had  a  very  strong  impression  that  the 
reasoning  of  the  Bombay  Judges,  and  partioularly  of  the  Chief 
Justice,  was  to  be  preferred.  Since  giving  my  judgment  in  that 
case  I  have  anxiously  considered  the  law  on  this  subject  and  the 
several  decisions  of  the  Madras  and  Bombay  Courts  and  of  this 
Court,  and  the  doubts  to  which  I  gave  expression  in  the  case 
referred  to  have  been  fully  confirmed  in  my  mind ;  and  I  am  now 
clearly  of  opinion  that  the  principle  of  decision  hitherto  recognised 
and  applied  by  this  Court  has  been  mistaken,  and  that  we  would 
be  well  advised  in  following  the  Madras  and  Bombay  rulings. 
There  were  two  cases  in  particular  referred  to  at  the  hearing  of 

(1)  See  ante,  p.  1, 
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this  reference,  one  by  the  Madras  Court — Naraiayya  Chelti  v.  '^^o 
Guiwappa  Chetti  ^nA  the  other  by  the  Bombay  Court — Nana'  himmat  ^ 
bin  Lakshman  v.  Anant  Babaji  (2).  I  may  notice  the  Bombay  case  Sixou 
first  as  it  id  the  first  in  point  of  date.  The  judgment  in  that  Sswa  Ram. 
case  was  delivered  by  Westropp,  C.  J.,  and  in  the  course  of  his 
remarks  he  expressed  his  dissent  from  a  ruling  of  this  Court  (3), 
by  which  it  Was  held  that  the  sum  secured  by  the  bond  there  was 
Rs.  99  plus  Rs.  6  interest,  and  it  was  observed  in  the  judgment 
of  this  Court  that "  this  was  the  least  sum  that  could  have  been 
recovered  tmder  the  instrument."  The  report  of  that  case  does  not 
state  the  terms  of  the  bond,  but  I  find  that  it  stipulated  for  the 
repayment  of  the  principal  sum  of  Rs.  99  with  interest  at  the  rate 
of  Rs.  2  per  cent,  per  mensem,  and  the  time  of  payment  is  indicated 
thus :  "payment  to  be  made  in  Sambat  1928."  This  mention  of 
the  time  of  payment  would  appear  to  have  been  made  the  founda- 
tion for  the  remark  by  this  Court  that  the  Rs.  99  pluB  Rs.  6  for 
interest  "was  the  least  sum  that  could  be  recovered  under  the 
iostrumeat."  It  now  appears  to  me  that  this  observation  was 
altogether  mistaken.  The  Rs.  99  might  have  been  repaid  long 
before,  and  indeed  before  any  interest  had  accrued,  for  the  stipula- 
tion that  the  payment  was  to  be  made  in  Sambat  1928  meant 
nothing  more  than  that  that  payment  was  then  expected,  and  if 
not  thei\  made  the  bond-holder  would  be  entitled  to  recover.  In 
his  remarks  on  that  cas3  Sir  Michael  Westropp,  G.  J.,  explains 
the  principle  on  which  his  Court  has  acted  in  suoh  cases,  and 
his  e-xposition  appears  to  me  so  clear  and  forcible  that  I  quote 
what  he  says  at  length  :  —"The  registration  value  was  there  gauged 
(he  is  speaking  of  the  ruling  of  this  Court),  not  by  what  the  mort- 
gagor received  from  the  mortgagee  as  consideration  for  granting 
the  alleged  mortgage,  but  by  what  the  Court  regarded  as  the 
minimum  sum  which  the  mortgagee  could  have  recovered  under 
it.  In  this  Court,  however,  in  considering  whether  a  mortgage  is 
of  the  value  of  Rs.  100  or  upwards,  the  value  of  *  the  right,  title, 
or  mterest*  created  by  the  mortgage  has  always  been  estimated 
by  the  amount  of  the  principle  money  thereby  secured  :  that  being 
«3sumed  to  be  the  sum  received  by  the  mortgagor  as  consideration 

(1)  I.  L.  B.,  1  Mad.,  378  (3)  In  Darghan  Singh  r.  Ilanwanta, 

(2)  L  L.  B.,  2  Bom.,  353  L  L.  B ,  1  All.,  274. 
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for  making  tbe  grant  by  way  of  mortgage,  or,  so  to  speak,  the 
purchase-money  of  the  mortgage.  When  it  is  necessary  to  deter- 
mine whether  an  instrument,  other  than  a  deed  of  gift,  purports 
or  operates  to  create,  &c.,  any  right,  title,  or  interest,  of  the  value 
of  Rs.  100  or  upwards,  to  or  in  immoveable  property,  the  test  of 
value  which  we  adopt  is  the  consideration  stated  in  the  instrument, 
whether  it  be  one  of  sale  or  mortgage,  to  be  given  to  the  grantor, 
and  not  either  the  minimum  or  maximum,  or  other  benefit  which 
may  result  from  the  transaction  to  the  grantee  whether  he  be 
vendee  or  mortgagee.  There  are  reported  cases  in  which  the 
High  Court  of  Calcutta  [BoAmetf  Debia  v.  Shib  Chunder  Chatterjee 
( 1 )  ]  and  this  Court  [  Vasxtdev  Moreahvar  Gunpule  v.  Rama  Babaji 
Danffe{2)j  Satra  Kamaji  v,  FwAram(3)]  have  ruled  that  the  pur- 
chase-money mentioned  in  a  deed  of  sale  must  be  regarded  as  show- 
ing the  value  of  the  interest  conveyed,  for  the  purpose  of  deter- 
mining whether  or  not  the  registration  is  compulsory.  The  cir- 
cumstance that  there  is  nothing  in  the  terms  of  the  Registration 
Acts  to  impose  upon  the  Courts  the  duty  of  instituting  any  inquiry, 
as  to  the  actual  value  of  an  interest  in  immoveable  property  affected 
by  an  unregistered  instrument,  previously  to  the  admission  of  that 
instrument  in  evidence,  and  the  many  and  great  inconveniences 
and  difficulties  which  would  attend  upon  such  an  inquiry,  are  clearly 
pointed  out  in  the  judgments  of  Ainslie  and  Loch,  JJ.,  in  the 
first  mentioned  of  those  cases.  There  is  naught  in  those  Acts  to 
suggest  that  there  should  be  one  mode  of  ascertaining  the  value  in 
the  case  of  deeds  of  sale,  and  another  for  testing  the  value  in  the 
case  of  a  deed  of  mortgage,  or  of  rent  charge,  or  of  annuity,  or 
creating  or  conveying  any  other  minor  interest  in,  or  charge  or  in- 
cumbrance upon,  immoveable  property.  We  do  not  know  any  good 
reason  for  making  such  a  distinction,  and  can  perceive  many  for 
refraining  from  its  introduction.  If  the  necessity  for  registration  of  a 
mortgage  is  to  be  ascertained,  not  by  the  consideration  given  by  the 
mortgagee  for  it,  but  by  the  actual  value  of  the  transaction 
to  the  mortgagee,  the  test  would,  at  the  time  of  making  the 
contract  and  when  the  parties  would  most  need  to  know  whether 
the  mortgage  must  be  registered,  be  wholly  impracticable  if  the 


(1)  15  W.  B.,  558. 


(2)  11  Bom.  U.  C.  R  ,  149 


(3)  I.  L.  B.,  2  Bom.,  97. 
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Interest,  or  profits  in  lieu  of  interest,  receivable  by  the  mortgagee  is^o 
18  to  form  one  of  the  elements  of  valae.    The  rate  of  interest  ''^7  ^ 
might,  of  coarse,  and  usuallj  would  be  then  fixed,  but  the  amount  Sinqh 
of  it  could  only  be  known  when  the  mortgage  was  redeemed  or  BrwaRau 
foreclosed.   The  time  of  redemption  or  foreclosure  would  depend 
oa  the  pleasure  or  convenience  of  the  parties  or  of  one  of  them. 
Why  should  the  first  three  or  six  months'  interest,  merely  because 
it  is  specially  noticed  in  the  mortgage,  be  taken  into  account  more 
than  any  subsequent  interest  receivable  by  the  mortgagee?  If 
the  mortgagee  be  not  entitled  to  interest  under  tha  mortgage, 
and  the  stipulation  be  that,  in  lieu  thereof,  he  is  to  enter  into  occu- 
pation of  the  land  and  to  cultivate  it,  and  retain  the  profits  arising 
from  the  cultivation,  how,  at  the  date  of  the  contract,  could  the 
actual  value  of  the  mortgage  to  the  mortgagee  be  ascertained  ? 
These  are  amongst  the  grounds  upon  which  rests  the  practice^ 
which  has  uniformly  prevailed  here,  of  estimating  the  value  of  a 
mortgage,  as  well  under  Act  XVI  of  1864,  Act  XX  of  1866,  and 
Act  VIII  of  1871,  by  the  amount  of  the  principal  money  lent,  and 
without  any  regard  to  the  duration  of  the  relation  of  mortgagoi' 
and  mortgagee,  or  to  the  rate  or  continuance  of  the  interest  payable^ 
Had  we  put  a  different  construction  on  s.  19  of  Act  XVI  of  1 864, 
8.  17  of  Act  XX  of  1866  or  s.  17  of  Act  VIII  of  1871,  we  should, 
we  think,  have  converted  those  enactments  into  so  many  traps  for 
the  unwary,  which  could  not  have  been  the  intention  of  the  Indian 
Legislature.    The  words  ^  or  in  future',  which  occur  in  the  two 
last-mentioned  enactments,  have  reference,  as  we  think,  to  estates 
in  remainder  or  in  reversion  in  Immoveable  property,  or  to  estates 
otherwise  deferred  in  enjoyment,  and  not  to  interest  payable  in 
future  on  principal  moneys  lent  on  the  security  of  immoveable 
property.'* 

The  case  decided  by  the  Madras  Court— iVar<wayya  Chetii  v. 
Ouruvappa  CheUi  i  I) — is  also  a  singularly  clear  authority  in  favour 
of  the  same  interpretations  of  the  Uegistration  Law.  There  the 
bond  was  for  Rs.  95^  to  be  paid  "  within  December^  1873,  in  default 
to  pay  an  increased  quantity  of  grain  and  interest  on  the  cash  at  the 
rate  of  2|  per  cent,  per  month."  One  of  the  defendants  contended 
(1)  I,  l4.K,l  UBd.^m. 
2x 
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that  the  debt  thas  calculated  was  more  than  Rs.  100,  and  the  bond 
not  being  registered  was  not  receivable  in  evidence.  This  objec- 
tion was  disallowed  both  by  the  Munsif  and  District  Jndge.  In ' 
appeal  to  the  High  Court,  Morgan,  C.  J.,  delivered  the  following 
judgment: — It  is  not  too  moch  to  saj  of  laws  like  the  Registration 
and  Stamp  laws  that,  unless  somo  simple  and  definite  rule  explains 
in  what  cases  documents  must  be  registered  and  stamped,  the  greatest 
confusion  and  hardship  maj  arise.  In  the  case  of  the  stamp  laws 
both  in  England  and  here  it  is  settled  that  it  is  the  sum  itself  and  not 
interest,  accretions,  and  so  forth,  ^  that  must  guide  the  sum  actually 
due  at  the  time  of  taking  the  security,  and  not  any  sum  to  become 
due  in  future  for  the  use  of  the  money.' — Pruessing  v.  Inff  (1).  This 
is  the  convenient  rule,  and  the  language  of  the  Stamp  Acts  makes  it 
clear.  The  Registration  Act  may  by  its  terms  cause  more  difficulty. 
The  words  ^present  or  future,  veeted  or  contingent,  to  my  mind,  point, 
not  to  the  value  or  its  ascertainment,  but  to  the  right  or  interest  in 
the  land  which-  is  to  be  created  as  a  security.  The  security  may  be 
one  that  will  arise  in  future.  Tlie  person  giving  it  may  have  in 
the  land  no  present  vested  right  If  the  charge  or  interest  created 
is  of  a  value  less  than  Rs.  100,  registration  is  needless.  No  doubt 
in  many  cases,  as  in  this  case,  the  land  cannot  be  freed  and  restored 
to  the  proprietor  until  various  increments  and  the  principal  sums  are 
paid;  but  for  registration  purposes  a  future  contingent  value  is 
useless.  The  act  of  registering  must  be  done  at  once,  but  it  is 
impossible  beforehand  to  say  what  charge  may  nltimately  have  to 
be  borne.  The  value  of  the  present  interest  should  determine. 
"We  might  perhaps  distinguish  the  decisions,  but  if  possible  it  is 
more  convenient  in  sudb  a  matter  to  have  a  broad  rule. 

Kindersley,  J.,  agreed  with  the  Chief  Justice,  and  for  rery 
excellent  reasons.  He  said :  In  the  present  case  the  value  secured 
payable  at  the  periods  appointed  does  not  amount  to  Rs.  100,  but 
in  default  of  payment  a  fine  in  grain  and  interest  became  payable 
at  certain  rates.  The  amount  of  such  fine  would  depend  on  the 
amount  of  the  crop,  and  it  was  impossible  at  the  time  of  execution 
to  say  how  much,  if  anything,  would  become  due  on  this  account 
or  on  account  of  interest  I  therefore  agree  that  thofie  uncertain 


(1)  4  B.  Mid  Ald^  m. 
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amomits  ongbi  not  to  be  conaidered  in  calculating  for  tbe  purposes  1880 
of  the  B^istratioo  Act  the  amount  secured  by  the  instrument." 


HlMMAT 

Singh 

V, 


The  deliberate  and  candid  consideration  which  I  have  given  to 
these  views,  even  if  we  had  nothing  else  to  go  upon,  has  aflfected  ^'^^ 
my  mind  so  strongly  that  I  feel  unable  either  to  resist  them  or  the 
reasoning  hj  which  they  were  arrived  at.    But  I  have  further  to 
observe  that  the  mere  mention  in  the  bond  of  time  or  date  for 
repayment,  and  for  interest  in  the  meantime,  is  simply  an  arrange- 
ment for  the  convenience  of  both  parties,  and  is  not  of  the  essence  of 
the  contract ;  the  legal  meaning  being  that  payment  may  be  made 
at  any  date  within  the  time  mentioned,  and  when  that  expired,  then 
the  bond-holder  would  have  a  right  to  sue.    In  favor  of  this  view 
the  Madras  case,  and  especially  the  reasoning  of  Kindersley,  J., 
specially  applies.    On  this  subject  too  it  is  not  irrelevant  to  refer 
to  s.  9  of  the  General  Stamp  Act  XVIII  of  1869,  by  which  it  is 
provided  that  interest  payable  under  any  instrument  shall  not  have 
the  effect  of  increasing  the  duty  chargeable  on  such  instrument. 
The  same  law  is  enacted  by  s.  23  of  the  present  Stamp  Act  I  of  1879, 
the  principal  sum  being  the  sole  test  under  these  Stamp  Acts;  and 
why  there  should  be  a  different  estimate  when  the  value  is  to  be  rec- 
koned for  the  purpose  of  registration  it  iff  not  easy  to  understand. 
And  there  is  another  consideration  which  s.  17  of  the  Registration 
Act  has  suggested  to  me,  audit  is  this,  that  the  value  of  the  interest 
to  create,  declare,  assign,  limit,  or  extinguUh^^^  must  be  one  and 
the  same  under  all  those  conditions ;  in  other  words,  that  the  right 
created,  declared,  assigned,  or  limited,  is  intended  to  be  the  same 
extent  and  value  as  that  extinguUhedy  and  in  registering  an  instru- 
ment which  extinguishes  a  right  you  cannot,  from  the  very  nature 
of  the  case,  be  supposed  at  the  time  of  registration  to  enlarge  the 
right,  title,  or  interest,  so  extinguUhedy  by  such  an  addition  to  the 
prindpal  sum  as  that  of  interest  or  other  increment   And  this 
mnst  therefore  be  the  measure  of  the  limit  for  the  purpose  of 
registration,  when  tbe  right  is  one  created,  declared,  or  'assigned, 
for  it  is  obvious  that  such  a  right  in  measure  and  extent  must  be 
tbe  same  as  that  extinguished,  and  not  one  more  favored  as  to 
vilaa   Thus  the  value  on  all  grounds  for  the  purpose  of  registra- 
tion must,  accordiz^  to  the  true  meaning  of  the  Registration  Act^ 
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1880        be  considered  to  be  the  principal  sum  and  nothing  else*  Then 
HiMMAT  ^      argument  of  convenience  in  favour  of  the  Madras  and 

Singh  Bombay  rulings,  and  which  finds  so  large  a  place  in  the  Mad- 
S»wA*iuv.  ^®  ^  which  I  have  referred,  ancj  the  reasonableness  of  which 
I  think  cannot  be  disputed,  Sir  W-  Morgan,  C.  J.,  resting  his 
judgipent  almost  solely  t^pop  it  Qn  si^ch  a  subject  indeed  as  the 
value  of  the  right  or  interest  referred  to  Jn  s.  17,  parties  holding  snch 
instruments  should  not  be  troubled  with  any  doubts  or  difficulties 
Respecting  the  terms  of  the  instrument,  or  with  calculations  as  to 
interest,  and  th^  principal  siim  relating  to  the  right  created,  &c.,  or 
extipguished  can  be  the  only  certain  criterion.  To  say  the  least,  the 
law  latterly  laid  down  by  this  Court  mi^st  be  allowed  to  be  doubts 
ful,  and  that  b^ing  so,  the  argument  on  tl)e  score  of  convenience 
ought  tp  prevail.  Therefor^,  w\d\e  regretting  X  can  po  longer  main- 
tain the  rplings  of  this  Court  on  the  question  raised  by  this  refer- 
ence, I  am  boupd  to  give  expression  to  the  conscientious  copviction 
I  have  formed,  and  to  answer  this  reference  by  expressing  my 
opinipp  that  the  bond  which  was  the  subject  of  the  suit  did  not 
require  registration  and  ought  to  have  been  received  in  evidence. 

Feahson,  J.  (Olbfield,  J.,  concurring^. — This  is  a  suit  for 
recovery  of  the  amount  due  under  a  bond,  dat^ed  20tb  January, 
1873,  from  the  property  therein  hypothecated.  By  the  terms  of 
the  bond  the  defendant  agreed  to  pay  the  sum  of  Rs.  80,  then  owed 
by  him,  with  interest  at  two  per  cent,  per  mensem,  at  the  end  of 
fifteen  months.  The  first  Court  decreed  the  claim.  The  lower 
appellate  Court  reversed  its  decision  on  the  gropnd  that  the  bond, 
being  unregistered,  is  inadmissible  in  evidence. 

The  questions  raised  by  the  appeal  are  u)  whether  the  regis- 
tration of  the  bond  was  compulsory,  and  (ii)  whether,  after  it  had 
been  admitted  in  evidence  by  the  first  Court,  the  lower  appellate 
Court  was  competent,  on  the  ground  of  its  inadmissibility,  to  ror 
verse  the  first  Court's  decree. 

For  the  determination  of  the  first  question  it  is  necessary  to 
depide  whether  the  bond  purporta  or  operates  to  create,  declare, 
fissigp,  limit,  or  extinguish,  whether  in  present  or  in  futi^re,  any 
right,  title,  or  interest,  whether  vested  or  contingent,  of  one 
}iuudre4  rppees  and  upwardti  to  or  ip  immoveahle  property. 
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The  boody  if  it  does  not  expressly  purport,  at  least  operates  to  ^^^^ 
asfflgn  the  exeoutaot's  rigbt,  tide,  and  interest  in  the  property  hypo-  ""himZvT" 
tbecated  to  the  creditor  until  payment  of  Rs.  80  with  interest  at  Sihoh 
the  rate  of  two  per  cent,  per  mensem.    The  amount  due  on  the  Sbwa^am. 
date  on  which  payment  was  claimable  was  in  excess  of  Bs.  100. 
The  value  of  the  right  assigned  may  be  fairly  estimated  at  the 
amount  secured  for  certain  by  the  hypothecation.   The  registration 
of  the  bond  was  therefore  obligatory.    In  this  view  of  the  matter, 
it  is  unnecessary  to  disouss  particularly  the  terms    in  present  or 
in  future"  and  "  vested  or  contingent,"  further  than  to  remark 
that  the  latter  words  plainly  refer  to  the  nature  of  the  right 
created,  declared,  assigned,  limited,  or  extinguished  by  the  instru- 
ment, while  the  former  refer  to  the  time  of  its  operation ;  and 
that  in  the  present  case  the  right  assigned  was  a  vested  right,  and 
that  Uie  assignment  was  made  on  the  date  of  the  bond  in  suit. 

For  the  determination  of  the  second  question  it  is  necessary 
to  decide  whether  the  ground  on  which  the  lower  appellate  Court 
reversed  the  first  Court's  decree  did  or  did  not  affect  the  decision 
of  the  suit  on  the  merits.  The  contention  of  the  appellant  implies 
that,  even  if  the  bond  be  rejected  as  inadmissible  in  evidence,  the 
decree  of  the  first  Court  could  have  been  maintained.  But  that 
contention  cannot  succeed.  The  suit  is  brought  on  the  basis  of 
the  bond,  and  in  the  absence  of  the  bond  must  fail  We  would  dis- 
miss the  appeal  with  costs. 

Straight,  J. — In  answer  to  this  reference,  I  would  say  that 
the  bond  in  question  appears  to  me  to  be  an  instrument  creating 
i  and  declaring  the  right,  title,  and  interest  of  a  mortgagee  in  im- 
moveable property  of  the  value  of  Rs.  100  and  upwards.  Though 
the  principal  sum  recited  in  it  is  only  Rs.  80,  its  terms  virtually 
amount  to  a  promise  certain  to  pay  Bs.  105  on  the  1st  May,  1874, 
and  until  that  date,  or  default  in  payment  made  thereon,  the  obligee 
could  make  no  demand.  So  far  therefore  as  he  was  concerned, 
the  hypothecation  was  intended  to  secure  Bs.  80  principal,  and 
Bs.  25  interest ;  and  he,  at  the  time  of  the  execution  of  the  bond, 
acquired  the  right,  title,  and  interest  of  a  mortgagee  in  immoveable 
property  of  tl^e  value  of  Rs.  100  and  upwards,  that  is,  actually  and 
for  eertain  to  the  extent  of  Bs.  105,  and  prospectively  for  so  much 
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1880        more  as  might  become  due  and  payable  by  the  obligor  after  the 
HiMMAT  ISliy  by  subsequent  default.    For  the  purposes  of  the 

SmGH  obligee  the  bond  could  only  be  evidence  of  a  trafisaction  affecting 
Sewa  Rak.  property  to  the  extent  of  Els.  105^  because  his  right  to  enforoe  lien 
was  suspended  until  that  amount  had  become  due  from  the  obligor. 
Meanwhile  the  obligor  must  be  taken  to  have  charged  his  immove- 
able property  with  the  sum  of  Rs.  105,  and  thus  to  have  created  in 
the  obligee  the  right^  title^  and  interest  of  a  mortgagee  of  the  vftlue 
of  Rs.  100  and  upwards.  In  short,  looking  at  the  bond  itself,  as 
evidencing  the  intention  of  the  parties,  the  conclusion  appears  to 
me  irresistible,  that  the  transaoti(m  between  them,  so  far  as  it 
related  to  the  creation  of  a  charge  on  immoveable  property,  was  of 
a  character  that  required  the  document  recording  it  to  be  regis- 
tered. Upon  the  other  question  I  would  say  that,  as  the  suit  w^ 
brought  upon  the  bond,  and  the  bond  is  inadmissible  in  evidence 
for  want  of  registration,  the  plaintiff^s  claim  entirely  failed,  and  the 
lower  appellate  Court  rightly  so  held. 

Appeal  dismUsecL 


1880  CIVIL  JURISDICTION. 

August  12. 

Before  Mr,  Justice  Old  field  and  Mr,  Justice  Straight, 

In  thb  Mattbb  of  the  Pbtitioit  of  NASIR  KHAN  (DsvEirDAifT)  v, 
KARAMAT  KHAN  (Plawiipf)  • 

Suit  for  Fruit  upon  Trees — Suit  for  compensation  for  the  wrongful  taking  of  Fruit 
upon  Trees— Immoveable  Property^Moveable  Property^ — Suit  cognizablein  SmmU 
Cause  Court—Act  XI  of  1866  (MufassU  SmaU  Cause  CourU),  s.  Q-^Act  III  of 
1877  iRegisiration  Act),  s.  8, 

When  the  damage  or  demand  does  not  exceed  in  amonnt  or  raloe  the  ram  of 
five  hundred  rapees,  a  suit  for  the  fruit  upon  trees,  or  damages  in  lieu  thereof,  is  a 
suit  cognixahle  in  a  Mufassil  Court  of  Small  Cause,  the  fruit  upon  trees  not  h^g 
immoveahle  property,  but  being  moveable  property,  within  the  meaning  of  a.  6  of 
Act  XI  of  1865. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  622  of  Act  X  of  1877.   It  appeared 

*  Application  No.  50B.  of  1880.  under  i.  629  of  Act  X  of  1877,  fbr  reTlakRi 
of  an  order  of  H.  A.  Harrison,  Esq.,  Judge  of  Farukhabad,  dated  the  80th  Marcb» 
1880. 
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that  one  Karamat  Khan  purchased  from  one  Shib  Charan  Lai  the  1^30 

fruit  upon  thirty-nine  mango  trees.    One  Nasir  Khan,  claiming  JT'^^TmIT 

that  the  trees  belonged  to  him,  removed  the  men  employed  by    tba  or  thb 

Karamat  Khan  to  watch  such  trees,  and  took  possession  thereof,  NikHr^KaAN 

and  gathered  the  fmit  npon  twenty-one  of  snoh  trees.    Karamat  karIhat 

Khan  in  consequence  sued  Nasir  Khan  and  Shib  Charan  Lai,  claim*  Kuam. 

ing  to  recorer  in  virtue  of  his  purchase  from  Shib  Charan  Lai 

Rs.  30  aa  oompensation  for  the  wrongful  taking  of  the  fruit  of  such 

twenty-one  trees,  and  the  possession  of  tlie  fruit  upon  the  remaining 

trees,  the  salt  being  instituted  in  the  Court  of  the  Munsif  of  Farukh- 

abad.    The  allegations  of  the  parties  to  the  suit  gave  rise  to  the 

issues,  amongst  others,  whether  the  suit  was  cognizable  in  the 

Muaaifg  Court  or  in  the  Court  of  Small  Causes,  and  whether  the 

trees  belonged  to  Shib  Charan  Lai  or  Nasir  Khan.   The  Munsif 

gave  the  plaintiff  a  deoree,  holding  that  the  suit  was  cognizable  by 

him  and  not  in  the  Court  of  Small  Causes,  and  that  the  trees  be* 

longed  to  the  plaintiff's  vendor.    On  appeal  by  the  defendant  Nasir 

Khan  the  District  Judge  affirmed  the  Munsifs  decree^also  holding 

that  the  suit  was  not  cognizable  in  the  Court  of  Small  Causes,  on 

the  ground  that  the  fruit  of  a  tree,  so  long  as  it  was  attached  thereto, 

was  immoveable  property,  and  that  the  title  to  the  trees  in  this  caso 

was  in  dispute.    The  defendant  Nasir  Khan  applied  to  the  High 

Court  for  the  revision  of  the  orders  of  the  lower  Courts  on  the 

ground  that  the  suit  was  cognizable  in  the  Court  of  Small  Causes, 

and  the  lower  Courts  had  no  jurisdiction  in  the  matter  of  the  suit. 

Hunshi  Banuman  Prasad  and  Shah  Aaad  Ali,  for  the  appli- 
cant. 

The  other  parties  did  not  appear. 

The  judgment  of  the  Court  (Oldfibld,  J.,  and  STRAiaHT,  J,,) 
was  delivered  by 

Straight,  J.— The  plaintiff  sued  to  recover  the  fruit  of  certain 
mango  trees  which  he  had  purchased  from  the  defendant  Shib 
Charan  Lai,  and  of  which  he  had  been  dispossessed  by  the  defendant 
Nasir  Khan.  He  also  asked  in  the  alternative  for  damages  in 
Keu  of  the  fruit.  The  suit  was  instituted  in  the  Court  of  the 
Munsif,  and  both  before  him,  and  on  appeal  to  the  Judge^  it  was 
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V. 

Kakamat 


1880       urged  on  behalf  of  the  defendant  Nasir  Ehan  that  the  case 
J  one  for  a  Small  Cause  Court.    This  objection  was,  however,  ovor- 

TER  OF  THB  rulod,  and  the  plaintiffs  claim  was  decreed.  The  same  point  is 
Kasir^Khaw  taken  before  os  in  revision,  and  we  are  of  opinion  that  it  mast 
prevail.  The  suit  was  for  personal,  that  is^  moveable  propertyi  or 
damages  in  lieu  thereof,  and  it  therefore  directly  faHs  witfam  the 
terms  of  s^  6  of  Act  XI  of  1865.  We  do  not  agree  with  the  view  of 
the  Judge  that  fruit  growing  upon  trees  is  to  be  regarded  as 
immoveable  property ;  on  the  contrary,  the  interpretatron  clause  of 
the  Registration  Act  of  1877  supplies  a  definition  of  what  is  movev 
able  and  immoveable  property,  winch  we  think  may  be  accepted 
as  a  guide.  The  proceedings  of  the  lower  Conrte  were  therefopo 
without  jurisdiction  and  must  be  set  aside,  and  the  plaint  must  be 
returned  to  the  plainiifF  for  presentation  to  the  proper  Courts 
The  defendant  Nasir  Khan  is  entitled  to  bis  costs  ior  the  abortive 
proceedings. 


1880 
AugUMi  1%, 


APPELLATE  CIVIL. 


Before  Sir  Robert  Stuart,  Kt,  Chief  Justice,  and  Mr,  Justice  Ofdftetd. 

KONDUN  LAL  (Plaimtiht)  v.  BANSI  DHAR  (Dei-imdaut).* 

Suit  for  montf  received  bi/  the  defendant  for  the  plaintiff* s  use— Frauds  Aet  XV  of 
1877  {Limitation  Act),s,  18,  and  scH,  u,  Nns.  62, 120. 

The  plaintiff  claimed,  as  an  heir  to  iV,  deceased^-a  moiety  of  monejs  which-' 
At  the  time  of  2^*8  death  were  deposited  with  a  banker,  and  which  the  defendant, 
the  other  heir  toriV,  had  received  from  such  banker.  Held  that  the  salt  was  ooe* 
for  money  reoeiTed  by  the  defendant  for  the  plaintiff's  nse,  to  which  the  limitation* 
provided  in  No.  62,  sch.  ii  of  Act  XV  of  1877  applied^  and  not  one  to  which  the 
fimitatlon  provided  in  No.  120  applied. 

The  plaintiff  in  this  suit  claimed,  as  ooe  of  the  heirs  to  the* 
estate  of  one  Nain  Sukh,  deceased,  to  be  confirmed  in  possession  of 
a  moiety  of  Nain  Snkh^s  one-third  share  of  a  hox&e^  and  to  re-' 
cover  a  moiety  of  a  strm  of  Ks.  376-15-6  which  had  belonged  to 
Nain  Snkh,  and  which:  at  the  time  of  his  death  was  deposited  with 
one  Bhagwat  Das,  a  banker.   The  defendant  was  the  plaiiitiff's 

*  Second  Appeal,  No.  1299  of  1879,  from  a  deeree  of  Maulvi  Sami.ttllah  Kban* 
Subordinate  Jodge  of  Moradabad,  dated  the  13^h  September,  1879,  modifying  a 
decree  of  Munshi  Banwaf  i  Lal|  Msiuiil  oi  Arnffoh^  dated  the  24th  Marcb^  1879. 
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brother,  and  the  parties  were  the  joint  heirs  to  Nain  Snkh.   The  1880 
plaintiff  stated  the  following  particulars  concerning  his  claim : 
**The  said  Nain  Sakh  owned  one-third  of  the  honse  mentioned  in  the 
plaint :  he  died  in  the  end  of  Asadh  1931  (in  the  year  1874)  while 
on  a  pilgrimage :  his  property  devolved  on  the  parties  in  equal 
moieties :  the  plaintiff  is  a  patwari  in  the  Bahraich  district,  and  in 
his  absence  the  defendant  realized  Rs.  376-15-6  from  Bhagwat  Das, 
trustee,  and  gave  a  receipt :  the  plaintiff  is  in  possession  of  the 
share  of  the  house  he  claims,  but  the  defendant  wishes  to  eject  him  : 
the  cause  of  action  arose  in  the  beginning  of  August,  1878,  on  the 
day  the  plaintiff  became  aware  that  the  defendant  had  realized  the 
money  and  evaded  payment  to  the  plaintiff."   The  suit  was  insti- 
tuted on  the  6th  November,  1878.   The  defendant  set  up  as  a 
defence  to  the  suit  that  it  was  barred  by  limitation  under  No.  62, 
Bch.  ii  of  Act  XV  of  1877.    He  further  claimed  to  set-off  against 
the  amount  claimed  by  the  plaintiff  certain  moneys  which  he  had 
expended  on  the  funeral  ceremonies  of  Nain  Sukh,  and  in  obtain- 
ing a  certificate  for  the  collection  of  the  debts  dae  to  that  person. 
The  Court  of  first  instance  fixed  the  following  issue,  amongst  other 
issues,  for  trial,  viz     If  the  defendant  realized  Rs.  376-15-6  from 
Bhagwat  Das  on  the  22nd  July,  1875,  whether  the  limitation 
provided  by  No.  62,  sch.  ii  of  Act  XV  of  1877,  applies  to  the  suit 
The  Court  held  that  it  was  proved  that  the  defendant  had  realized' 
Bs.  376-15-6  from  Bhagwat  Das  on  the  22nd  July,  1875  ;  and 
that  the  limitation  provided  by  No.  62,  sch.  ii  of  Act  XV  of  1877, 
did  not  apply  to  the  suit,  but  the  limitation  provided  by  No.  120 
of  that  schedule.    Its  deoision  on  the  point  of  limitation  was 
as  follows : — '*The  limitation  provided  by  No.  62,  sch,  ii  of 
Act  XV  of  1877,  has  no  bearing  on  this  case.   The  amount  in 
dispute  was  in  the  hands  of  the  trustee  as  a  deposit.    The  defend- 
ant received  that  sum  from  the  depository  as  sole  heir  of  the 
deceased  depositor.   The  plaintiff  seeks  to  recover  his  share  of  the 
money  firom  the  defendant  under  right  of  heirship.   The  limitation 
of  three  years  does  not  apply  to  a  suit  of  this  character,  and  no 
limitation  has  been  provided  for  a  suit  of  this  kind.   Therefore  the 
period  of  six  years  applies  to  this  case."    The  Court  gave  the 
plaintiff  a  decree  in  respect  of  the  immoveable  property  in  snit,  and 
for  a  portion  of  the  money  claimed,  allowing  in  part  the  set-off 
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claimed  by  the  defendant.  On  appeal  by  the  defendant  the  lower 
appellate  Court  held  that  the  suit,  in  so  far  as  the  claim  for  money 
was  concerned,  was  barred  by  limitation,  the  period  of  limitation 
applicable  thereto  being  three  years  as  provided  by  No.  62,  scL  ii 
of  Act  XV  of  1877  ;  and  reversed  the  decree  of  the  Court  of  first 
instance  in  so  far  as  it  allowed  that  claim.  The  plaintiff  appealed 
to  the  High  Court,  contending  that  the  suit,  so  far  as  that  claim  was 
concerned,  was  governed  by  No.  120,  sch.  ii  of  Act  XV  of  1877. 

Munshi  Hanuman  Prasad  and  Mir  Zahur  HusaiUy  for  the 
appellant. 

Babus  / ogindro  Naih  Chaudhri  and  Ratan  Chand^  for  the 
respondent. 

The  following  judgment  was  delivered  by  the  High  Court: 

Judgment. — The  plaintiff  sues  to  be  maintained  in  possession 
of  his  share  of  a  house,  and  to  recover  his  share  of  a  certain  mm 
of  money  which  belonged  to  the  estate  of  Nain  Sukh,  deceased, 
which  had  been  left  in  deposit  with  certain  bankers.  Plaintiff 
claims  by  right  of  succession  to  Nain  Sukh,  and  avers  that  the 
defendant  has  realized  from  the  bankers  the  whole  sum  deposited 
and  refuses  to  pay  the  plaintiff  his  share.  The  lower  appellate 
Court  dismissed  that  portion  of  the  claim  which  refers  to  the 
deposit,  holding  that  it  is  barred  by  three  years'  limitation,  and 
that  is  the  only  point  in  appeal.  Plaintiff  contends  that  the  law 
applicable  is  art.  1 20,  and  that  limitation  should  run  from  the  date 
when  plaintiff  had  knowledge  of  the  defendant's  appropriation  of 
the  money. 

We  are  of  opinion  that  the  appeal  fails,  and  that  the  law  of 
limitation  applicable  is  art.  62,  the  suit  being  for  money  payable 
by  defendant  to  the  plaintiff  for  money  received  by  the  defendant 
for  plaintiff's  use.  The  receipt  by  the  defendant  was  in  law  a 
receipt  to  the  use  of  the  plaintiff,  to  whom  the  sum  in  deposit 
rightfully  belonged.  The  time  will  run  from  the  date  when  the 
money  was  received  and  the  claim  is  in  consequence  barred,  for 
there  is  nothing  to  show  fraudulent  concealment  so  as  to  extend 
the  term  under  s.  18.   Art.  120  is  of  exceptional  application;  and 


1880 


Kdnddn  Lal 
v. 

Bahu  Dhab. 


Digitized  by 


VOL.  Ill] 


ALLAHABAD  SERIES. 


173 


before  applying  it  we  must  be  satisfied  that  no  other  provision 
of  the  Limitation  Act  can  be  applicable.  The  appeal  is  dismissed 
with  oosu. 


EuvDUN  Lal 


1880 


V. 


Appeal  dismissed. 


Baku  Dhak. 


Before  Mr.  Justice  Oldfield  and  Mr.  Justice  Straight, 


1880 
August  12. 


BALLABH  SHA.NKAR  and  others  (Decreb-holders)  9.  NARAIN  SINGH 

AWD  ANOTHER  (JUDGMBNT-DEBTORS)* 


On  an  application  being  made  for  the  execution  of  a  decree  the  judgment-debtor 
made  three  objections  to  its  exeoation.  The  first  of  these  objections  the  Comt 
execauog  the  decree,  the  Snbordinate  Judge,  allowed,  and  refused  to  execute  the 
decree.  On  appeal  by  the  decree-holder,  the  District  Judge  disallowed  all  three 
inch  objections,  holding  that  the  decree  should  be  executed  ;  and  remanded  the 
ease  for  that  purpose.  Wheu  the  case  came  back  to  the  Subordinate  Judge,  the 
judgment-debtor  again  raised  the  second  and  third  of  such  objections,  but  the 
Subordinate  Judge  refused  to  entertain  them  on  the  ground  that  they  had  already 
been  determined  by  such  District  Judge.  On  appeal  by  the  judgment-debtor  the 
successor  of  such  District  Judge  ordered  the  Subordinate  Judge  to  determine  all 
three  sach  objections.  Hetd  that  such  succeeding  Judge  could  not  re-open  such 
questions,  his  predecessor  baring  already  finally  determined  them,  and  his  pre- 
decessor's order,  so  far  as  such  application  for  execution  of  the  decree  was  con- 
cerned, was  final. 

The  facts  of  this  case  are  snfBciently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Cordan  and  Uunshi  Sukh  RarUy  for  the  appellants. 

Babu  / ogindro  Nath  Chaudhriy  for  the  respondents. 

The  Court  (Oldfield,  J.,  and  Straight,  J.,)  delivered  the 
following 

JuDGMBOT. — The  facts  are  these  :  The  appellants  are  holders 
of  a  decree  against  respondents,  dated  the  6fcb  June,  1861.  They 
applied  for  execution  in  1861,  and  on  the  23rd  September,  1861, 
the  decree-holders  and  judgment-debtors  entered  into  an  agreement 
that  the  judgment-debtors  should  pay  Rs.  500  in  cash,  and  the 
balance  of  the  decree  by  annual  instalments  of  Rs.  100,  without 

♦First  Appeal,  No.  68  of  1880,  from  an  order  of  R.  G.  Currie,  Esq.,  Judge  of 
Aligarh,  dated  the  20th  April,  1880,  reversing  an  order  of  Maulvi  Farid-ud-din 
Ahmad,  Sabordinate  Judge  of  Aligarh,  dated  the  28th  February,  1880. 


Execution  of  Decree^ Res  judicata. 


\ 


Digitized  by 


174 


THE  INDIAN  LAW  REPORTS. 


[VOL.  IIL 


1880 


Ballabh 

Sbankak 

N  A  RAIN 

Singh. 


interest,  and,  in  event  of  default  in  payment  of  two  instalments,  the 
decree-holders  might  realize  the  bailee  of  the  decree  money,  with 
interest  at  one  per  cent.,  in  a  lamp  sum,  from  the  property  pledged 
by  the  sureties  and  the  judgment-debtors.  The  instalments  appear 
to  have  been  punctually  paid  into  court  until  a  recent  date,  and 
now  that  default  has  been  made  the  decree-holders  have  applied  for 
execution  for  the  balance  due  against  the  judgment-debtors  by  sale 
of  their  property.  The  judgment-debtors  made  three  objections  to 
execution : — (i).  That  the  application  was  barred  by  limitation  ; 
(ii)  that  the  agreement  had  suppressed  the  decree  which  was 
no  longer  capable  of  execution ;  (iii)  that  the  decree-holders 
should  proceed  against  the  sureties  under  the  agreement  The  first 
Court  (Subordinate  Judge)  held  that  the  application  was  barred  by 
limitation.  The  decree-holders  preferred  an  appeal  to  the  Judge, 
Mr.  Watson,  urging  that  the  payment  into  court  of  the  instalments 
had  kept  the  decree  alive.  Mr.  Watson  allowed  the  appeal :  his 
order  is  as  follows: — "  I  must  admit  this  appeal ;  the  words  of  the 
precedent  quoted  exactly  meet  the  case  ;  the  objection  taken  cannot 
and  ought  not  to  prevail:  the  decree^holder  is  entitled  to  take 
proceedings  upon  the  kisUbandi  as  if  it  were  part  of  the  original 
decree  :  I  therefore  annul  the  order  of  the  lower  Court  and  decree 
the  appeal  with  costs.''  The  case  went  back  to  the  Subordinate 
Judge  for  disposal,  and  in  his  order,  dated  28th  February,  1880, 
after  stating  that  the  case  was  remanded  in  appeal  by  the  Judge, 
and  the  judgment-debtors  had  petitioned  to  have  their  second  and 
third  objections  disposed  of,  he  proceeds  to  disallow  them,  holding 
that  Mr.  Watson's  order  had  already  disposed  of  them.  The  judg- 
ment-debtors then  appealed  from  this  order  to  the  Judge  (Mr.  Cur- 
rie),  Mr.  Watson's  successor  in  office,  and  he  has  paid  no  attention 
to  Mr.  Watson's  (his  predecessor's)  order,  considering  it  not  to  be 
binding  as  res  judicata^  and  has  directed  the  Subordinate  Judge  to 
dispose  afresh  of  all  the  objections  originally  urged  by  the  judg- 
ment-debtors. 

The  decree-holders  in  appeal  to  the  Court  contend  that 
Mr.  Watson's  order  is  final,  having  been  made  in  the  same  case  be* 
tween  the  parties.  We  are  of  opinion  that  the  appeal  is  valid. 
Mr.  Watson's  order  was  made  in  the  matter  of  the  same  application 
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for  ezeoution  which  was  before  Mr.  Carrie,  and,  not  having  been 
appealed  to  this  Court,  must  be  held  to  be  final  so  far  as  that  appli- 
cation for  execution  is  concerned.  Mr.  Currie  could  not  in  hearing 
an  appeal  arising  out  of  a  subsequent  order  of  the  lower  Court  in 
the  same  proceedings  re-open  a  question  already  decided  by  his 
predecessor  in  office  in  the  course  of  those  proceedings.  The  judg- 
ment-debtors' course  was  to  have  preferred  an  appeal  to  this  Court 
or  applied  for  a  review  of  judgment ;  but  Mr.  Currie  could  not  set 
aside  the  order  of  his  predecessor  in  office  in  the  way  he  has  done. 
His  order  treating  Mr.  Watson^s  order  as  void  cannot  be  maintained ; 
and  since  Mr.  Watson's  order  did,  as  the  Subordinate  Judge 
held,  in  effect  dispose  of  all  the  judgment-debtors'  objections, 
Mr.  Currie's  order  should  be  set  aside  and  that  of  the  Subordinate 
Judge  restored.    We  decree  the  appeal  with  costs. 

Appeal  allowed. 


Before  Sir  Robert  Stuart,  Kt,  Chuf  Justice,  and  Mr.  Justice  Oldfield, 

1880 

JAlKARAii  RAI  and  otbbb9  (Plaintifpb)  v,  GANGA  DBABI  RAX  and        -August  13. 

OTHBEB  (Dependants).*  ' 

Pn-ea^tum-- Conditional  Sale^Act  XV  of  1S77  (Limitation  Act),  sch.  ii,  No,  10. 

Where  a  share-bolder,  if  he  desires  to  transfer  his  share,  is  bound  to  offer  the 
transfer  of  li  to  bis  co-sharers  before  transferring  it  to  a  stranger,  the  right  of 
pre-emption,  in  the  case  of  a  conditional  sale,  under  which  possession  is  not  transfer- 
red, arises,  not  when  such  sale  is  made,  but  when  the  oonditional  sale  becomes 
absolute. 

Under  No.  10,  sch.  li  of  Act  XV  of  1877,  the  period  of  limitation  njns  from 
the  date  physical  possession  is  taken  of  the  whole  of  the  property  sold. 

This  was  a  suit  to  enforce  the  plaintiffs'  right  of  pre-emption 
in  respect  of  twenty-two  bighas  ten  biswas  of  land,  the  suit  be- 
ing based  npon  the  administration-paper  of  the  village  in  which 
snob  land  was  situated.  The  clause  in  that  instrument^  which 
bore  date  the  9th  August,  1854,  relating  to  the  right  of  pre-emp- 
tion of  co-sharers  in  the  village,  was  as  follows  :  Clause  10.— We, 
when  under  necessity  and  the  Government  revenue  falls  into  arrear, 

•  Second  Appeal,  No.  1331  of  1879,  from  a  decree  of  MauM  Mahmad  Bakhsb» 
Additional  Sabordinate  Judge  of  GhAzipur,  dated  the  27th  August,  1879,  aflBrming 
Tdecree  of  MiMilTi  JSsad  Bakhsh,  Munsii  of  Mohammadabad,  dated  17th  March, 
1879. 
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have,  with  the  concurrence  of  all,  the  power  to  transfer  the  entire 
mah&l :  should  any  one  be  pressed  by  necessity,  he  is  also  at  liberty 
to  transfer  his  individual  share,  subject  to  this  condition, — that 
he  should  first  make  the  alienation  to  a  sharer  in  the  village :  in 
case  a  sharer  does  not  take  it  or  pay  a  proper  price,  he  may  trans- 
fer to  another  than  a  sharer."  The  remaining  facts  of  the  case 
are  sufficiently  stated  for  the  purposes  of  this  report  in  the  judge- 
ment of  the  High  Court. 

Lala  Lalta  Prasad^  for  the  appellants. 

The  Senior  Government  Pleader  (Lala /ua/a  Prasad )y  for  the 
respondents. 

The  High  Court  (Stuart,  C.  J.,  and  Oldfibld,  J.,}  delivered 
the  following 

Judgment. — This  is  a  suit  to  enforce  a  right  of  pre-emption 
based  on  the  agreement  entered  in  the  administration-paper.  A 
conditional  sale  was  made  by  deed  dated  3rd  December,  1873  ; 
there  was  no  transfer  of  possession,  and  on  the  expiry  of  the  term 
the  conditional  vendee  took  proceedings  to  foreclose,  and  the  year 
of  grace  expired  on  23rd  July,  1877.  He  then  brought  a  regular  suit 
to  have  the  sale  made  absolute,  and  for  possession,  and  obtained  a 
decree  on  19th  December,  1878.  The  plaintiff  has  instituted  this 
suit  on  the  15th  January,  1879,  to  enforce  his  right  of  pre-emption 
in  respect  of  the  sale.  Some  uf  the  property  is  still  in  the  possession 
of  a  mortgagee  whose  mortgage  is  of  prior  date  to  the  conditional 
sale.  Both  Courts  have  dismissed  the  suit  on  the  ground  of  limita* 
tion.  The  plaintiff  has  appealed,  and  defendant-respondent  has 
orally  objected  that  no  right  of  pre-emption  accrued  to  the  plaintiff 
on  the  conditional  sale  becoming  absolute,  any  right  he  may  have 
had  having  accrued  at  the  time  the  contract  of  conditional  sale  was 
made.  The  contention  is,  however,  untenable  ;  the  right  in  this 
case  is  based  on  the  agreement  in  the  administration-paper,  and, 
under  it,  a  co-sharer  was  bound  to  offer  the  transfer  of  his  share 
to  plaintiff,  before  transferring  it  to  a  stranger.  In  this  case  the 
property  was  only  hypothecated  under  the  deed  with  a  condition  of 
sale  attached  to  the  contract :  no  transfer,  to  which  any  right 
could  attach  under  the  terms  of  the  administration-paper^  can  be 
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held  to  have  been  made  until  the  sale  became  absolute.  It  was 
then  that  plaintiff's  right  of  pre-emption  arose. 

On  the  questioti  of  limitation  the  appeal  must  prevail.  The 
law  is  art.  10,  sch.  ii  of  the  Limitation  Act,  and  the  period  will  run 
from  the  date  when  the  purchaser  takes  physical  possession  of  the 
whole  of  the  property  sold, — a  period  which  has  not  yet  expired. 

We  decree  the  appeal  and  reverse  the  decree  of  the  lower  Court 
and  decree  the  claim  with  costs. 


Befart  Sir  Robert  Stuart,  Kt,  ChUf  Jutiice,  and  Mr.  Justice  OldfteltL  iggo 
BHAJAN  LAL  (PLiiHTfff)  v.  MOTI  and  othots  (Defendant^)-*  August 
Lambatdir  and  Co-sharers — Mortgage  of  mahdl  by  lambarddr. 

The  Umbardirs  of  a  mah&l,  in  order  to  pay  reyenne  due  bv  them  and  the  other 
eo-flharera  of  the  mahal,  transferred  the  mahal  by  conditional  sale  for  a  term  of 
jears,  possession  of  the  mahftl  being  delivered  to  the  conditional  vendee.  The 
mortgage-debt  not  having  been  paid  within  snch  term*  the  conditional  vendee 
applied,  as  against  the  lambardirs,  for  foreclosure,  and  the  mortgage  having  been 
forecloaed  sued  all  the  co-sharers  including  the  lambard&rs  for  possession  of  the 
mahil,  alleging  that  the  lambardars  had  acted  in  the  matter  of  the  conditional  sale, 
not  only  for  themselves,  but  as  agents  of  the  other  co-sharers,  ffeld  that,  inas- 
much as  the  other  co-sharers  had  not  either  expressly  or  by  implication  authorised 
the  lambard&rs  to  enter  into  the  particular  contract  represented  by  the  conditional 
■ale,  and  as  they  had  not  ratified  such  contract,  they  were  not  bound  by  the  con- 
ditional sale  and  foreclosure. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  order  of  the  High  Court  remanding  the  case 
for  the  trial  of  the  issues  set  ou{  in  the  order. 

Maulvi  Mehdi  Hasan  and  Shaikh  Maula  Bakhsh,  for  the 
appellant 

Munshi  Svkh  Ranty  for  the  respondent. 
The  Court  (Stuabt,  C.  J.,  and  Oldfibld,  J.)  made  the  fol- 
lowing 

Ordicb  of  Remand.— The  plaintiff  sues  to  obtain  possession  of 
the  entire  mauza  after  foreclosure  of  a  conditional  sale  made  by 
a  deed  of  13th  April,  1871.   This  deed  was  executed  by  the 

*  Second  Appeal,  No.  1292  of  1879,  from  a  decree  of  O.  K.  C.  Williams,  Esq., 
Deputy  Conunissioner  of  Jhinsi,  dated  the  2ni  September,  1879,  affirming  a 
decree  of  J.  J.  McLean,  Esq ,  Assistant  Commisaiooer  of  Jbinsi^  dated  the  20th 
Hay,  1879. 
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latnbardfirs  of  the  manza,  and  it  is  alleged  they  acted  on  the  antbori- 
ty  of  the  other  co-sharers  whom  they  represented  as  lambard&rs,  and 
the  consideration  of  the  conditional  sale  was  a  sum  of  Rs.  525 
borrowed  to  pay  off  arrears  of  revenue  due  on  the  whole  mauza  by 
all  the  co-sharers.  By  the  terms  of  the  deed  interest  had  to  be 
paid  at  two  per  cent,  per  mensem  on  the  sum  of  Rs.  525  borrowed, 
and  the  conditional  vendee  was  put  into  possession  of  the  mauza, 
and  it  l^as  stipulated  that  the  conditional  vendors  should  be  respon- 
sible for  losses.  Accounts  were  to  be  adjusted  at  the  close  of  each 
year,  and  any  surplus  proiits  were  to  go  to  satisfy  the  interest  and 
the  principal  debt ;  and  in  the  event  of  there  being  a  loss,  and  ot 
the  conditional  vendor  having  to  make  it  good,  the  amount  of  such 
loss  was  to  be  added  to  the  principal  debt  ;  and  in  the  event  of  the 
whole  debt  with  interest  not  being  satisfied  within  five  years,  the 
conditional  sale  should  become  absolute.  On  this  deed  the  plain- 
tiff, after  taking  proceedings  to  foreclose,  has  sued  all  the  co-sharers 
for  possession.  The  defence  of  the  co-sharers  other  than  the  three 
lambard&rs  is  that  they  had  no  knowledge  of  the  deed  in  question, 
gave  no  authority  to  the  lambard&rs  to  enter  into  any  contract  of 
conditional  sale,  and  are  not  bound  by  the  deed,  and  that  notices 
of  foreclosure  were  not  served  on  them  according  to  law,  and  that 
no  accounts  were  made  up  as  required  by  the  deed.  The  Court 
of  first  instance  held  that,  although  the  deficiency  of  revenue 
and  the  means  taken  to  supply  that  deficiency  must  have  been 
matter  of  interest  to  all,  and  although  the  co-sharers  to  a  certain 
extent  supported  the  action  of  the  lambard&rs  by  allowing 
plaintiff  to  have  the  usufruct  of  the  village  and  made  no  objection 
during  eight  years  of  his  tenure,  yet  that  it  is  not  proved  that  they 
were  aware  of  the  terms  of  the  mortgage,  or  accepted  the  stipulation 
of  conditional  sale,  or  were  consulted  by  the  lambard&rs  when  they 
executed  the  deed,  and  it  holds  the  deed  in  consequence  not  bind- 
ing on  them.  It  finds  that  accounts  were  properly  audited,  and 
inclines  to  hold  that  notice  to  be  legally  effective  should  have  been 
served  on  all  the  co-sharers.  The  first  Court  decreed  in  favour 
of  plaintiff  for  the  actual  shares  in  the  mauza  owned  by  the  )am- 
barddrs.  This  decree  has  been  affirmed  by  the  lower  appellate 
Court,  but  it  appears  to  us  that  the  decision  is  defective  and 
unsatisfactory  and  the  case  should  be  remanded. 
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The  only  point  decided  by  the  lower  appellate  Court  is  whether  **S0 
the  co-sharers  other  than  the  lambardars  were  parties  to  the  niort-   bh^j^,|  l^,, 
g:ige^eed,  and  on  this  point  all  that  the  Judge  says  is : — "  I  decide 
it  adversely  to  the  plaintiff-appeliant«  because,  altliough  there  may 
be  reason  to  suspect  after  the  mortgage-deed  had  been  executed 
the  other  co-sharers  may  have  become  cognisant  of  the  transaction, 
there  is  no  trustworthy  evidence  to  show  that  they  were  i)arties 
to  it,  the  deed  itself  being  altogether  silent  on  the  subject.  Indeed, 
the  careless  and  perfunctory  nature  of  the  proceedings  on  mutation 
of  names,  when  the  plaintiff-ap|>ellant*s  name  w^as  entered  as  mort- 
gagee of  the  whole  estate  bears  out  the  contention  of  the  other 
co-sharers  that  the  lambard&rs  acted  on  their  own  responsibility 
iivithout  reference  to  them.'^    Kow,  it  is  not  disputed  that  the 
co-sharers  other  than  the  lambardars  were  not  parties  to  the  deed, 
in  the  sense  that  their  names  are  not  entered  in  the  deed,  but  the 
point  is  whether  they  were  parties  to  the  transaction  as  being 
represented  by  the  lambardars  who  had  their  authority  to  make 
the  contract  ia  question.    On  this  point  the  finding  of  the  lower 
appellate  Court  is  entirely  obscure  and  indistinct.    The  first  point 
to  be  determined  is  whether  the  lambardars  had  the  exprsss 
authority  of  the  co-sharers  to  make  the  particular  contract 
represented  in  the  deed,  or  a  general  and  full  authority  to  make 
any  and  every  arrangement  necessary  for  the  purpose  of  obtaining 
money  to  pay  arrears  of  revenue ;  if  they  bad  huch  authority 
their  act  will  be  binding  on  the  co- sharers.    t»ut  there  is  auother 
question  whiuh  the  lower  appellate  Court  has  altogether  ignored. 
It  should  be  ascertained  if  the  co-sharers  became  fully  aware  of 
the  terms  of  the  deed  after  its  execution,  particularly  the  terms 
as  to  the  rate  of  interest  and  condition  of  foreclosure,  accepted 
those  terms  and  took  benefit  under  them,  for  in  that  case  they 
could  not  now  repudiate  the  deed,  although  the  deed  may  have 
been  executed  without  their  authority.    In  deciding  these  questions 
due  consideration  should  be  given  to  the  admitted  facts  that  the 
money  was  borrowed  to  pay  a  debt  of  revenue  due  by  all  the 
co-sharers,  that  the  deed  was  witnessed  by  the  patw&ri  of  the 
village  and  was  registered,  and  that  the  mortgagee  was  put  in 
possession  under  its  terms  of  the  whole  estate  and  remained  in 
possession  for  eight  years.   We  remand  the  case  for  trial  of  the 
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issues  indicated,  and  also  of  a  third  issue  whether  any  debt  remained 
unsatisfied  at  the  end  of  the  year  of  grace  and  allow  ten  days  for 
objections. 


The  lower  appellate  Court  (Mr.  Or.  Adams)  found  on  the  first 
issue,  viz.,  '*  Whether  the  lambardars  had  the  express  authority  of 
the  co-sharers  to  make  the  particular  contract  represented  in  the 
deed,  or  a  general  or  full  authority  to  make  any  and  every  arrange- 
ment necessary  for  the  purpose  of  obtaining  money  to  pay  arrears 
of  revenue that  "  it  was  on  the  whole  improbable  that  the  laro- 
barddrs  should  have  had  such  authority  as  was  specified  in  the  issue, 
and  there  was  certainly  not  evidence  to  show  that  they  had  such 
authority."    On  the  second  issue,  r?xr.,   "Whether  the  co-sharers 
became  fully  aware  of  the  terms  of  the  deed  after  its  execution, 
particularly  the  terms  as  to  the  rate  of  interest  and  condition 
for  foreclosure,  and  accepted  those  terms  and  took  benefit  there- 
under," the  lower  appellate  Court  found  as  follows  : — "  As  to  these 
points  there  is  no  evidence  of  value.    The  co-sharers  certainly 
assented  to  the  mortgage,  but  whether  before  or  after  execution  of 
the  deed  is  not  shown.    The  rate  of  interest  is  common  in  this 
district,  and  they  may  very  probably  have  been  aware  of  it,  thonorit 
from  what  I  know  of  the  carelessness  of  the  people  of  this  district 
with  regard  to  the  incurring  of  debt,  I  think  it  quite  possible  that 
many  of  the  co-sharers  may  never  have  concerne^l  them<?elves  as  to 
the  terms  of  the  deed.    In  the  absence  of  evidence  1  must  find  that 
the  co-sharers  did  not  become  fully  awai*e  of  tlie  terms  of  the  deed 
after  iis  execution.    In  deciding  the  above  issues  I  have  fully 
considered  the  facts  noted  by  the  High  Court,  vh.,  the  reason 
for  which  the  debt  was  incurred,  the  witnessing  of  the  de(Kl  l)y  the 
patwAri,  its  registration,  and  the  surrender  of  possession  to  tlie 
mortgagee.    AH  these,  however,  are  of  much  less  weight  than  they 
would  be  regarding  a  village  in  one  of  the  long-settled  districts. 
Here  joint  responsibility,  though  it  exists,  has  very  sell om  been 
enforced,  and  is  but  imperfectly  understood  by  the  people,  while 
joint  action  by  a  large  body  of  co-proprietors  is  very  rare.  The 
witnessing  of  the  deed  by  the  patwari  and  its  registration  do  not,  in 
my  opinion,  tend  in  any  degree  to  3how  that  the  co-sharers  accepted 
the  terms  of  the  conditional  gale.    The  quiet  surrender  of  possession 
to  the  mortgagee  is  very  iutelligible.    The  co-sharers  could  easily 
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be  made  to  understand  that  in  case  of  failure  in  payment  of  arrears 
of  revenue  they  would  be  completely  ejected  from  possession  by 
Government,  and  would  therefore  be  perfectly  ready  to  admit 
possession  by  a  mortgagee,  which  for  the  time  being  would  leave 
them  in  very  much  the  same  position  as  before.  Reckless  as  they 
are  in  all  matters  concerning  debt,  they  may  have  for  a  time 
fonnd  little  to  object  to  in  the  possession  of  the  village  by  the 
mortgagee.  They  held  their  fields  as  before  and  paid  even  less 
to  him  than  they  had  before  paid  to  Government.  There  is, 
however,  nothing  to  show  that  they  ever  became  fully  aware  of  the 
terms  of  the  conditional  sale  until  the  mortgagee  proceeded  to 
foreclose."  On  the  third  issue,  viz.,  "  Whether  any  debt  remained 
unsatisfied  at  the  end  of  the  year  of  grace,"  the  lower  appellate 
Court  found  that  the  debt  was  not  satisfied  at  the  end  of  that  period. 

On  the  return  of  these  findings  the  Hi^h  Court  (  Stuart,  C.  J., 
and  Olufiklu,  J.),  accepting  them  and  disallowing  the  objections 
taken  thereto  by  the  appellant,  dismissed  the  appeal 


APPELLATE  CRIMINAL. 

August  15. 

Be/ore  Mr.  Justice  Straight, 

EMPUESS  OF  INDIA  o.  SITA  RAM  RAL 

Ah::ime4t  of  Theft-^Recsiving  stolen  property ^ Joint  undivided  Hindu  family-^ 
Act  XLV  of  1860  {Pc  al  Code),  ss,  379,  411. 

A  Hinda,  intending  to  separate  himself  from  bis  family,  emigrated  to  Deme* 
rara  aa  a  coolie.  After  an  absence  of  thirty  years  he  returned  to  his  family, 
bringing  with  him  money  and  other  moreable  property  which  he  had  acquired  in 
Demerara  by  manual  labour  aeooUe.  On  his  return  to  his  family  he  Hred  in 
commensallty  with  it,  but  he  did  not  treat  such  property  as  joint  family  property 
bvtasbia  own  property.  Held,  that  such  property  was  his  sole  property,  and 
his  brother  wan  not  a  joint  owner  of  it,  and  could  properly  be  convicted  of  theft 
in  respect  of  it. 

It  is  irregular  to  convict  and  punish  a  person  for  abetment  of  thef t,  and  at  the 
tame  time  to  convict  and  punish  hioi  for  receiving  the  stolcti  property. 

Ik  1 879  one  Tansi  returned  from  Demerara  to  bis  native  village 
in  the  Ballia  district,  after  an  absence  of  thirty  years,  bringing 
witb  him  property,  coasisting  chiefly  of  Government  currency 


1880 


Bhajan  Lal 

V. 

MoTf. 


Digitized  by 


THE  INDIAN  LAW  REPORTS. 


[VOL.  IIL 


notes,  to  tho  value  of  Rs.  6,000,  which  he  had  acquired  in  Dome* 
rara  by  his  labour  as  a  coolio.  His  father  was  dead  when  he  re- 
tuined,  but  his  mother  and  his  two  younger  brothers,  named 
respectively  Dalmir  and  Jhingur,  were  alive  and  living  together 
in  the  family-house.  Tunsi  and  his  wife,  who  had  aho  returned 
with  him,  resided  in  the  family-house  with  his  mother  and  bis 
brothers,  and  their  wives,  the  whole  family  living  in  commensality. 
The  whole  family  lived  peacefully  together  until  Dalmir  began 
to  annoy  Tunsi  with  demands  for  hi>i  share  of  the  property  which 
Tunsi  had  brought  from  Demerara,  insisting  that,  as  they  were  a 
joint  Hindu  family,  he  was  entitled  to  his  share  of  such  property. 
Tunsi  refused  to  accede  to  these  demands,  and  on  their  being 
persisted  in  he  declined  to  eat  with  his  brother,  and  eventually 
cletermined  to  return  to  Demerara.  Shortly  before  his  intended 
departure,  in  January,  1880,  Dalmir  in  the  absence  of  his  brother 
Tunsi  entered  the  house  and  brought  out  from  it  the  box  contain- 
ing the  property,  Debi  Singh  and  Sita  Ram,  the  zamindars  of  the 
village,  standing  at  the  door  of  the  house  while  Dabnir  was  bring- 
ing out  the  box.  When  it  was  brought  out  the  three  persons 
<lepar*ed  together  with  it.  Sita  Ram  subsequently  restored  to 
Tnnsi  currency  notes  aggregating  in  value  Rs.  1,100,  and  a 
currency  note  belonging  to  Tunsi  was  afterwards  found  in  his 
bouse.  Upon  tliese  facts  the  ScFsions  Ju(lg«  of  Ghazipnr,  Mr,  J.  W. 
Power,  convicted  Dalmir,  under  s.  380  of  the  Penal  Code,  of  theft 
in  a  building,  Debi  Singh,  under  s^.  '*{)9  and  380  of  that  Code,  of 
the  abetment  of  that  oiT^nce,  and  Sita  Ram,  under  ss.  109  and  380 
and  8. 41 1  of  that  Code,  of  the  abetment  of  that  offence  and  of  dis- 
honestly receiving  stolen  property.  The  Sessions  Judge  observed 
in  his  decision  with  reference  to  Debi  Singh  and  Sita  Ram  as  fol- 
lows : — "  Debi  Singh  pleads  not  guilty  to  the  charge.  There  is,  I 
must  admit,  no  evidence  to  «how  that  he  bad  ooncpaled  any  of  the 
stolen  property,  but  there  is  abundant  evidence  on  record  to  show 
that  he  stood  by  when  the  box  was  removed  from  complainant's 
bouse,  and  that  he  knew  that  Dalmir  had  stolen  it,  not  having  any 
right  to  it.  He  therefore  abetted  the  offence  of  theft.  Sita  Bam 
also  pleads  not  guilty  to  the  charge,  but  he  admits  receiving  the 
box  from  Dalmir,  and  the  evidence  on  record  shows  that  he  waa 
present  with  Debi  Singh  when  the  box  was  stolen  ;  that  he  made 
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•▼er  to  Jhingur  a  mm  of  Rs.  1,100  in  notes  knowing  them  to  have 
heea  stolen;  that  he  told  the  police  he  would  point  ont  the  stolen 
property ;  that  a  ten  rapee  note  belonging  to  complainant  was  fonnd 
in  his  house  under  very  suspicious  cironmstancos  ;  and  that  several 
other  notes  were  found  concealed  on  the  information  of  his  servant 
Gobind.  I  consider,  therefore,  two  offences,  have  been  proved 
against  SitaRam — first,  abetment  of  theft,  and  second,  concealment 
-of  stolen  property." 

Sita  Ram  Rai  appealed  to  the  High  Court. 

Mr.  HUl,  for  the  appellant,  contended  that,  Tunsi  and  Dalmir 
fceinj;  members  of  a  joint  Hindu  family,  the  property  acquired 
by  Tunsi  was  jointly  owned  by  Dalmir,  and  the  latter  committed  no 
offence  by  taking  it,  and  the  appellant,  therefore,  committed  no 
offence  by  aiding  in  such  taking  or  by  receiving  such  properly. 
Ihe  appellant,  if  guilty  of  an  offence,  is  guilty  of  theft  and  not  of 
abetment  of  theft.  The  appellant  has  been  irregularly  convicted 
and  punished  for  abetment  of  stealing  and  receiving  the  same 
property.  He  referred  to  Jacobs  v.  Seward  (1)^  May ne's  Com- 
mentaries on  the  Penal  Code,  10th  ed.,  307 ;  Chalakonda  Alumni 
V.  Chalakonda  Ratnachalam  (2);  Dnrvasnla  Gangadharudu  v. 
Durvasala  Narasammah  (3) ;  Russell  on  Crimes,  4th  ed,,  vol.  i, 
p.  50. 

The  Junior  Govimment  Pleader  (Babu  Dwaria  Nath  Banarji)^ 
for  the  Crown. 

Straight,  J. — The  appellant,  Sita  Ram  Rai,  was  tried  by  the 
Sessions  Judge  of  Ghasipur,  in  conjunction  with  two  persons 
named  Dalmir  and  Debi  Singh,  upon  a  charge  of  abetment  of 
stealing  certain  valuable  securities  in  cash  in  the  dwelling-house  of 
one  Tunsi,  a  brother  of  the  accused  Dalmir,  and  also  for  receiving 
the  said  property.   Dalmir  was  convicted  of  the  stealing,  and  Debi 
Singh  and  the  appellant  of  abetting  him ;  a  further  conviction 
being  recorded  against  the  latter  under  s.  411  of  the  Penal  Code. 
The  points  taken  by  the  learned  counsel  for  the  appellant  are,  first, 
tbat>  Tansi  and  Dalmir  being  members  of  a  joint  undivided 
<1)  L.  B.,  4  C.  P..  828.        (2)  2  Mad.  H.  C.  R.,  5«. 
(8)  7  Mad.  H.  C.  R.,  47. 


1880 


Empress  op 
India 

V, 

Sita  Ram 
Kai. 


Digitized  by 


V. 

lA  1 


184         ;  THE  INDIAN  LAW  REPORTS.  (VOL.  lit 

1880        Hindu  famil}'',  Dalrair  was  a  joint  owner  of  the  notes  and  cash  taken 

T  '  by  him,  and  therefore  cannot  be  convicted  of  steah'nor  ;  secondly, 

Kmpress  of      *'         '   ^  .  . 

India       that  it  is  irregular  to  conyict  a  person  and  punish  him  for  abetment 

BiTA  TiAH        stealing  and  for  receiving  the  same  property.    The  first  of  these 

objectipns  appears  to  have  no  force.    It  is  not  necessary  for  ine 

now  to  determine  the  point ;  but  I  am  by  no  means  prepared  to  say 

that,  nnder  certain  circumstances  and  fact»^  it  might  not  be  cono- 

petent  to  charge  one  member  of  an  undivided  Hindu  family  with 

theft  or  criminal  misappropriation  of  family  property  ;  but  the 

consideration  of  this  question  does  not  arise  in  the  present  case  in 

which,  whatever  may  be  the  presumption  as  to  Tunsi  afrd  Dalmir 

being  members  of  a  joint  Hindu  family,  the  evidence  entirely  neg-' 

atives  any  such  presumption.    It  is  ciear  to  my  mind  that  Tunsi 

altogether  separated  himself  when  he  went  to  Demerara  thirty  years 

ago,  and  that  he  had  no  intention,  w^hen  be  returned  to  liKlia  early 

in  1879,  to  appropriate  his  savings  as  a  common  fund  for  the 

purposes  of  bis  family.    His  whole  conduct  shows  that  be  treated 

the  notes  and  money  as  his  own,  and  in  no  way  contemplated 

giving  his  relations  a  common  interest  with  himself  in  tbem^  I  do  not 

agree  with  Mr.  Hill  tliat  the  presumption  of  law  is  to  the  contrary. 

The  Madras  cases  quoted  by  him  no  doobt  go  a  long  way  in  farowr 

of  his  contention,  but  the  soumfness  of  their  authority  is  by  no 

means  unquestioned,  and  I  confess,  with  the  greatest  respect  for 

the  Court  that  decided  them,  I  should  hesitate  before  implicitly 

following  them.    In  the  present  case  it  may  further  be  rensarkect 

that  Tunsi  does  not  appear  to  have  been  provided  with  any  e^cep^ 

tional  advantages  of  education  or  mainteiwence  from  joint  family 

funds,  and  his  self-acqursitions  by  mantsal  febour  as  a  coolie  cannot 

be  credited  to  any  special  outlay  made  from  them  on  his  behalf. 

In  my  opinion,  therefore,   the  notes  and  casb  taken  were  the 

sole  property  of  Tunwy  and  Dalmir  has  rightly  been  convicted 

under  s.  380  of  the  Penal  Code.    I  also  tbink  tuat  tbe  appellant 

Sita  Ram  Rai  and  Debi  Singb  would  have  been  more  properly 

convicted  of  stealing  than  of  abetment^  for  the  evidence  clearly 

shows  them  to  have  been  principals  to  and  participators  in  the  dis- 

iionest  fcmoval  of  the  property  from  the  dwelling-bouse  of  Tunsi 

by  Dalmir.    I  accordingly  direct  that  the  record  be  amended^  and 

that  the  convictions  of  Sita  Ram  Rai  and  Debi  Singh  be  entered 
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as  ander  s  380  of  the  Penal  Code.  The  second  objection  urged  by 
Mr.  Hill  has  force,  and  I  accordingly  qaash  the  conviction  and  sen- 
tence npon  Sita  Ram  Rai  under  s.  411  of  the  Penal  Code.  The 
sentence  passed  by  the  Sessions  Judge  for  the  offence  of  abetment 
will  stand  against  him  as  for  the  substantive  offence  under  s.  380. 


APPELLATE  CIVIL.  isso 

August  17. 

Be/ore  Shr  Robert  Stuart^  Kt,  Chief  Justice,  and  Mr,  Justice  Straight. 

AHSAN  KHAN  (JUDGJCBNT-DKBTOB^  V.  GANGA  RAM  (DECfRKK-HoLDBR)  AND 

MUZZAFFAK  ALI  KHAN  (Auction-porcuaseb)  • 

Application  to  set  a^ide  sale  in  execution  oj  decree — Absence  of  judgment^debior  from 
British  India— Limitation-^ Act  XV  of  1877  (Limitation  Act),  9.  13,  ach,  il 
No.  169— Act  X  of  1877  (Ciml  Proc^ure  Code),  «.  311. 

The  provisioas  of  s.  13  of  Act  XV  of  1877  are  not  applicable  to  procevdiDga 
in  the  execution  of  a  decree. 

The  judgment-debtor  In  this  case  was  a  soldier  in  Her  Majes- 
ty's Indian  Army,,  and  at  the  time  that  certain  immoveable  pro- 
perty belonging  to  him  was  sold  in  the  execution  of  the  decree, 
that  is  to  say,  on  the  20tli  November,  1879,  was  on  foreign  service 
with  his  regiment.  On  the  13th  March,  1880,  the  judgment- 
•Jebtor 'applied  to  the  Co»irt  executing  the  decree,  under  s.  311  of 
Act  X  of  1877,  to  set  aside  the  sale  on  the  ground,  amongst  others, 
€>f  irregularity  in  its  publication  by  reason  of  which  the  property 
had  been  sold  for  an  inadequate  price.  The  Court  rejected  the 
application  on  the  ground  that,  with  reference  to  Act  XV  of  1877, 
Bch.  ii.  No.  166,  it  was  barred  by , limitation,  holding  that  the 
provisions  of  s.  13  of  that  Act  did  not  apply  to  proceedings  in  the 
execution  of  n  decree.  It  also  rejected  the  application  on  its 
merits. 

The  judgment-debtor*appealed  to  the  High  Court, 

Baba  Beni  Pmsad,  for  the  appellant. 

Pandit  Ajudhia  Nath,  for  the  respondent. 

♦  First  AppeaU  No.  86  of  1880.  from  an  order  o£  Maulvi  Amir-uMali  Khan,  Mansif 
ot  Shibjalianp**'"*  dated  the  19th  March,  1880. 
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^^^Q  The  Court  (Stuart,  C.  J.  and  Stsaight,  J.)  delivered  th^ 

following 

JUDGMFNT.— It  does  not  appear  to  us  that  s.  13  of  Act  XV  of 
1877  applies  to  proceedings  in  execution,  an!  we  therefore  do  not 
think  that  time  was  saved  to  the  appellant  during  hi.s  absence  at 
Kabul.  The  other  grounds  are  not  pressed.  The  appeal  is  dismissed 
with  costs. 

Appeal  diimisaecL 


ISSO  Before  Mr,  Jualict  Otdjteld  and  Mr  Justice  Straight 

August  17. 

■    UDAI  RAM  AND  AifOTUEE  (DEFjtNDAKTs)  V.  OHULAM  HUSAIN  (Fliimtiff).* 

Lambarddr  and  Co-sharer-^Prqfit*, 

The  lambardar  of  one  iwitti  of  a  mahdl,  who  was  a  sharehol4.er  of  both  pattis 
of  the  niahil,  Kued  the  lau.bardir  of  the  other  p.itti  and  a  shareholder  of  such 
patti  for  profits  divisible  among  the  shareholders  of  the  mahal  generally,  deducting 
the  share  of  such  profits  belonging  to  the  defendants  Held  that,  as  the  suit  was 
one  for  settlement  of  Hccounts  between  the  bjdy  of  shareholders  in  which  it  was 
necessary  that  all  of  them  should  be  properly  represented,  and  as  the  plain ti|f 
was  suing  without  their  authority,  the  suit  was  not  maintainable. 

A  VILLAGE  called  Bedohri  consisted  of  two  pattis,  one  of  6f  bis- 
was,  the  other  of  13^  biswas.  The  pkintiff  in  this  suit  was  the 
lambard&r  of  the  former  patti,  and  Udai  Ram,  one  of  the  defen- 
dants in  this  suit,  was  the  lambardar  of  the  latter  patti.  The 
plaintiff  in  this  suit  was  a  co-sharer  of  both  pattis.  Udai  Ram 
and  his  co-defendant  held  lands  in  both  pattis  and  a  part  of 
the  common  lands  of  the  village  as  klmd-kasht'*^  at  certain 
rates  of  rent.  Tliey  sub-let  such  lands  from  the  beginning  of  1283 
fasli  at  enhanced  rates  of  rent  The  plaintiff  brought  the  present 
suit  against  them  in  the  Court  of  an  Assistant  Collector  of  the  first 
class,  claiming,  as  the  profits  of  the  co-sharers  of  the  village^ 
Rs.  1,102-10-4  the  difference,  after  deducting  the  share  of  the 
defendants,  between  the  rent  payable  by  them  for  such  lands  for 
the  years  1283  and  1284  fasli,  and  the  rent  payable  to  them  by 
their  sub-tenants  for  such  lands  for  those  years.    He  alleged  that 

♦  Second  Appeal,  No.  485  of  1880,  from  a  decree  of  H.  M.  Chase,  Esa .  Judff* 
of  Sah^ranpur,  dated  the  11th  March,  1880,  reversing  a  decree  of  .T  HarkneMl 
Esq.,  Assistant  Collector  of  the  first  class,  dated  the  Ist  Deceskber  1879 
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the  defendants  held  snch  lands  at  favorable  rates  of  rent  on  the  con-  I880 
dition  that  t>>ey  should  retain  them  in  their  own  cultivation,  and   "^^^  ~ 
that,  if  they  sab-let  such  lands,  they  should  forfeit  their  right  to  u, 
hold  them  at  such  rates,  and  should  be  liable  to  pay  the  rent  pay-  Hdsai/ 
able  by  ordinary  tenants  in  the  village.    The  defendants  set  up  as 
a  defence  to  the  suit,  amongst  other  things,  that  the  plaintiff  was 
not  competent,  without  authority,  to  sue  on  behalf  of  all  the  co- 
sharers  of  both  pattis.    The  Court  of  first  instance  framed  on  the 
aUegations  of  the  parties  the  following  issues,  amongst  others,  vte.—- 
"  Can  plaintiflF  as  a  lambard&r  or  co  sharer  sue  the  defendants  in 
his  own  name  to  the  exclusion  of  his  co-sharers.  Is  plaintiff,  being 
lambard&r  of  the  6|  biswa  patti,  authorized  to  recover  profits  on 
behalf  of  the  co-sharers  of  both  pattis.'*    These  issues  the  Court  of 
first  instance  decided  against  the  plaintiff,  as  also  the  other  issues, 
and  dismissed  the  suit    It  observed  in  its  decision  as  follows 

With  reference  to  the  first  issue,  1  have  to  remark  that  the  plain- 
tiff, in  the  absence  of  a  power  of  attorney  on  behalf  of  the  other 
CO  sharers  in  his  name,  cannot  sue  the  defendants  but  as  their 
agent  Such  suit  under  the  rulings  noted — Ladlee  Pershad  v. 
Gnnga  Pershad  (1)  and  Manohar  Das  v.  Kuhen  Dyal  (2)— cannot 
be  broaght  in  the  name  of  agents,  but  in  that  of  persons  in  whom 
the  legal  right  of  suit  is  vested.  Hence  the  action  brought  by 
the  plaintiff  against  the  defendant  is  illegal.  Similarly,  the  plaintiff 
had  sued  the  defendant  for  a  similar  claim  for  1283  in  Mr.  Dono- 
van's Court,  and  the  claim  was  lodged  for  patti  biswas  only. 
That  officer  passed  a  decree  in  his  favor,  but  before  him  no  such 
plea  or  question  was  moved ;  otherwise,  bad  the  above  rulings 
been  brought  to  his  notice,  I  doubt  not  he  would  probably  have 
ooncnrred  with  my  opinion  on  the  point.  The  result  of  the  above 
issue  was  sufficient  to  throw  out  the  case.  But  the  Court  deems 
it  necessary  to  touch  on  every  issue,  so  that  the  case  be  thoroughly 
settled  with  regard  to  all  the  points  at  issue  Therefore  I  give  my 
judgment  relative  to  every  remaining  is'^ue  as  follows.  The  above 
rulings  shall  answer  for  the  second  issue  too.  However,  I  do  not 
think  it  amiss  to  remark  that  a  lambardfir  generally  can  sue,  for 
recovering  of  rent,  the  tenants  of  other  co-sharers,  if  he  has  been 

(1)  H.  C.  R.,  N..W.  P.,  1872,  p.  59         (2)  H.  C.  R.,  N.-W.  P ,  1871,  p.  175. 
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doing  80  according  to  village-custom.  Ho  can  bring  action  for 
recovery  of  revenue  against  other  co-sbarers.  Bat  I  do  not  see  a  rule 
under  which  he  can  sue  on  behalf  of  other  co-partners  a  co-sharer 
having  khud-kaaht  for  the  enhanced  rent  reahzed  by  the  latter  from 
his  sub-tenants ;  much  less,  can  he  bring  such  an  action  for  the 
patti  {V6\  biswa)  of  which  he  is  not  lambardar  at  all.  This 
evidently  leads  ono  to  conclude  that  the  plaintiff  is  at  least  entitled 
to  recover  the  claim  for  patli  6f  of  which  he  is  a  lambardar.  But 
under  the  rulings  given  above,  and  in  the  absence  of  a  power  of 
attorney  on  behalf  of  other  co-sharers,  the  plaintiff  is  not  authorized 
to  lodge  the  action  in  hand  at  all.*'  On  appeal  by  the  plaintiff  the 
District  Court  gave  him  a  decree  for  the  amount  claimed. 

The  defendants  appealed  to  the  High  Court,  again  contending; 
that  the  plaintiff  was  not  competent  to  sue  for  the  body  of  the 
co-sharers  of  the  village  without  their  authority. 

Pandit  Ajndhia  Nath  and  Munshi  Kaahi  Prasad^  for  the  appel* 
lants. 

f  andit  Bishambhar  Nath,  for  the  respondent 

The  Court  (Oldfield,  J.,  and  Stbaiqht^  J.)  delivered  the 
following 

Judgment. — The  plaintiff  and  defendants  are  co-sharers  in  the 
mauza  which  is  divided  into  two  pattis,  plaintiff  being  lambar-' 
d&r  in  one  patti,  and  one  of  the  defendants  lambard&r  in  the  other. 
The  defendants  hold  and  cultivate  certain  lands  in  both  pattis:  and 
this  suit  has  been  brought  by  the  plaintiff  to  recover  from  defea 
dants  a  sum  of  money  which  plaintiff  alleges  is  divisible  among  the 
body  of  shareholders  by  way  of  profitS|  and  for  which  defendants 
have  to  account  out  of  the  rents  collected  by  defendants  on 
the  lands  they  hold,  after  deducting  the  defendants'  own  share 
of  the  profits.  That  is  substantially  the  character  of  this  suit,  and 
it  is  therefore  ono  in  the  nature  of  a  suit  for  settlement  of 
accounts  between  the  body  of  shareholders,  in  which  it  was  neces- 
sary that  all  should  be  properly  represented.  The  plaintiff  pro- 
fesses to  sue  for  the  body  of  shareholders,  but  he  cannot  do  so 
without  their  au^liority,  which  is  wanting  in  this  suit.    The  primary 
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grouml,  therefoi*e,  on  which  the  Court  of  first  instance  dismissed  the  ^1580 


sail  is  valid,  namely,  that  the  suit  is  not  maintainable,  and  the  third  ^^^^  j^^^ 
plea  in  the  memorandam  of  appeal  mUst  prevail.    We  reverse  the  ^ 
decree  of  the  lower  appellate  Court  and  restore  that  of  the  first  Hosain 
Court,  and  dismiss  the  suit  with  costs. 


Appeal  allowed. 


Before  Mr,  Justice  PeaHon  and  Mr.  Justice  Slraipht,  1880 
KARAlN  DAT  (PuiiiJTiFF)  v,  BHAIRO  BUKHSHPAL  aIid  othebb  August 

(DRFBUDAirrs);* 

Act  X  of  1877  (Oirt/  Proeedwre  Code),  s  18,  Explanation  II,— Pes  judicata, 

S  and  B  jointly  sued  N  for  the  redemption  of  a  mortgage  of  an  (*ight-anna 
share  of  a  vOlage)  B  suing  aa  the  purchaser  from  the  mortgagor  of  a  moiety  of  such 
ihare.  iV  did  not  in  defence  of  such  suit  assert  a  right  of  pre-emption  in  respect  of  such 
inotetj,  although  such  right  had  accrued  to  him  on  its  tale  by  the  mortgagor  to  B, 
S  and  B  obtiuned  a  decree  in  such  suit  and  the  mortgage  was  redeemed.  subse* 
qoentLy  sued  B  and  his  vendor  to  enforce  his  tight  of  pre-emption  in  respect  of  such 
moiety.  Ileld  that  it  was  incumbent  upon  in  the  former  suit  to  have  asserted  in 
defence  his  right  of  pre-emptioti  in  respect  of  such  moiety,  inasmuch  as  if  that  right 
had  been  established  it  must,  so  far  as  ^  was  concerned,  have  proTed  fatal  to  his  title 
to  redeem,  and  that  as  he  had  not  done  so  the  suit  to  enforce  his  right  of  pre-emp- 
tion waa  barred  by  the  provisions^ of  s.  18  of  Act  X  of  1877,  Explanation  II, 

The  facts  of  tliis  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

Babu  / ogindro  Jfath  Chaudhri,  for  the  appellant. 

The  Senior  Government  Pleader  (Lala  J uala  Prasad)  and  Pandit 
Ajudftia  Naihj  for  the  respondents. 

The  judgment  of  the  Court  (Pearsok,  J.  and  Straight,  J.) 
was  delivered  by 

Straiodt,  J. — One  Zor  Prasad  was  the  owner  of  an  eight- 
anna  share  in  mauza  Hasanpur.  This  he  mortgaged  to  the  plaintiffs 
appellant^  Narain  Dat,  in  the  year  1266  fasli  for  Rs.  701  advanced. 
tJpon  his  death  his  estate  was  inherited  by  his  son  Pirbhu  Dayal^ 
whose  name  was  recorded  in  the  revenue  record.  Afterwards  Pir- 
bhu Dayal  caused  dahhil-kharij  to  be  effected  in  favour  of  his  cousin 
Sital  Prasad  in  respect  of  four  of  the  eight  annas.  The  remaining 
four  annas  he  sold  to  the  defendants-respondents.    Ultimately  Sifal 

•  Second  Appeal,  No  386  of  1880,  from  a  decree  of  0.  M.  Gnrdner,  Esq.,  Ju'lge 
of  Gorakhpur,  dated  the  27th  January^  1880.  reversing  a  decree  of  Hakim  Rabat  Ali, 
SDbordiiuite  Judge  of  Gorakhpur,  dated  the  11th  September,  IS79« 
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Prasad  and  the  defendants-respondents  brought  a  joint  suit  against 
the  plaintiflF-appellant  for  redemption  of  the  mortgage  of  1266 
fasli,  and  as  no  substantial  defence  was  made  they  obtained  a  decree 
and  the  mortgage  was  redeemed.  On  the  llth  of  July  the  plain- 
liflF-appellant  instituted  the  present  suit  for  possession  of  the  four 
annas  sold  to  the  defendants,  by  establishment  of  hiu  right  of  pre- 
emption. The  first  Court  decreed  the  claim,  but  the  Judge  reversed 
that  decision,  holding  that  Explanation  II  of  s.  13  of  the  Code  of 
Civil  Procedure  barred  the  suit. 

It  is  not  without  doubt  that  we  feel  ourselves  constrained  by 
prior  decisions  of  this  Court — 1.  L.  B.,  1  All.,  pages  76  and 
316,  and  Second  Appeal  No.  364  of  1878,  decicied  the  20th  May, 
1878,  and  by  the  terms  of  s.  13,  to  hold  that  the  view  of  the  lower 
appellate  Court  is  correct.  It  is  true  that  the  former  suit  was  for 
the  redemption  of  a  single  mortgage  on  the  entire  eight  annas,  but 
the  present  defendants  were  parties  to  it,  and  came  into  Court 
asserting  their  right  to  participate  in  the  redemption  by  virtue  of 
purchase  of  the  four  annas  made  by  them  from  Pirbhu  Dayal.  It 
would,  therefore,  seem  that  their  status  to  figure  in  the  proceeding 
at  all  should  have  been  made  the  subject  of  attack  by  the  now 
plaintiff,  then  defendant,  setting  up  by  plea  his  right  of  pre-emption, 
that  no  offer  had  been  made  him,  and  that  he  was  always  ready 
and  willing  to  pay  the  consideration  for  which  the  four  annas  was 
sold.  Moreover,  to  make  such  a  defence  the  more  efiective,  he 
might  have  applied  to  have  Pirbhu  Dayal  joined  as  a  party  to  the 
suit.  Neither  of  these  courses,  however,  did  he  adopt;  and  upon  the 
authority  of  the  cases  quoted  it  would  appear  that,  by  not  having 
done  so,  he  has  defeated  his  present  claim.  When  the  former  suit 
was  brought,  the  full  cause  of  action  now  made  the  ground  of  his 
present  suit  by  the  plain tiff'-appellant  had  accrued  to  him,  and  we 
think  it  was  incumbent  upon  him  in  the  former  proceeding  to  assert 
his  right,  which,  if  established,  to  the  extent  of  such  a  plea  as  we 
have  already  indicated,  must,  so  far  as  the  defendants-respondents, 
then  plaintiffs,  were  concerned,  have  proved  fatnl  to  their  title  to 
redeem.  Under  these  circumstances  we  are  of  opinion  that  the 
appeal  must  be  dismissed  with  costs. 

Appeal  dUmmed. 
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Befort  Sir  Robert  Stuart^  Kl,  Ckitf  JuUice^  and  Mr.  Justice  OldJUld. 

GAYA  DIN  (Dbfbndaiit)  o.  RaJ  BANSI  KUAB  and  another 
(Plaintiffs)* 


1880 
August  18 


Bindm  Lam^Mitakshara'^Morttfage  of  Joint  ancestral  Property  hy  Patker'^SdU 
of  property  in  execatioa  of  a  decree  against  Father — Son*s  Ri/jht, 

The  ancestral  estate  of  a  Joint  Hinda  fauily,  consisting  of  a  father  and  his 
minor  son,  was  mortgaged  by  the  father,  as  the  head  of  (he  family  and  manager 
of  the  estate,  as  security  for  the  repayment  of  moneys  borrowed  for  the  use  and 
benefit  of  the  family.  The  lender  of  these  moneys  sued  the  father  to  recover 
them  by  the  sale  of  the  estate,  and  obtained  a  decree  againRt  biiu  directing  its  sale, 
and  sought  to  bring  the  estate  to  sale  in  the  execution  of  sach  decrt-e.  Held^  in  a 
suit  by  the  minor  son  to  pri»tect  his  share  in  the  estate  from  sale  in  the  execution 
of  such  decree,  that,  the  suit  in  which  such  decree  was  made,  and  such  decree, 
being  regarded  as  a  suit  against  the  father,  and  as  a  decree  made  against  bim  as 
representing  the  tim'ly,  such  decree  might  be  executed  against  the  estate,  not- 
withstaO'ling  the  minor  son  liad  not  formnlly  been  joined  as  a  defendant  in  such 
suit.  BisscMMmr  Lai  Sahoo  y  Luchmessur  Singh  (1)  followed:  Deendyal  Lai  \.  Juy 
d—p  Narain  Singh  {2)  distinguished  (8). 

This  was  a  sait  in  whioh  the  plaintiff  Raj  Bansi  Kuar  claimed 
for  herself  a  declaration  of  proprietary  right  .to  a  two-anna 
share  of  a  village  called  Dakhangaon,  and  for  her  minor  son  a 
similar  declaration  to  a  fourteea^anna  share  of  that  Tillage,  by 
reason  of  snch  property  being  advertized  for  sale  in  satisfaction  of 
aa  illegal  demand."    It  appeared  that  Ramphal  Lai,  the  husband 
of  the  female  plaintiff,  and  father  of  the  minor  plaintiff,  who 
at  ihe  time  this  suit  was  brought  was  alive,  had  on  the  7th 
December,  1867,  given  Gaya  Din  and  Mata  Din,  defendants  in 
this  suit,  a  bond  for  the  payment  of  Rs.  2,800,  with  interact,  on  the 
3rd  June,  1871,  hypothecating  mauza  Dakhangaon,  described  as 
belonging  to  him  exclusively,  as  collateral  security  for  the  payment 
of  such  moneys.   The  obligees  sued  Ramphal  Lai  on  this  bond, 
and,  on  the  20th  September,  1877,  obtained  a  decree  against  him 
for  the  amount  claimed  thereunder,     by  enforcement  of  the 
hypothecation  and  auction-sale  of  the  hypothecated  property."  la 
the  execution  of  this  decree  Dakhangaon  was  attached,  and  adver- 
tized for  sale  on  the  20ih  December,  1878.    The  plaintiff  Raj 

*  First  Appeal,  No,  46  of  1S79,  from  a  decree  of  Rai  Bhagwan  Prasad,  Sab- 
ordioaie  Jadge  of  Asamgarh,  dated  the  23th  February,  1879. 

(1)  lb  B.,  1  Ind.  Ap.,  283;  ft  Calc.         (3>  See  also  Deva  Singh  y.  Ram 

L.  R.,  477.  Manohar,  I.  L.  B.,  2  AIL  746. 

(2)  L  !«.      3  Calc,  198. 
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Bans!  Kuar  objected  to  the  pale,  olaiminp  the  property  as  belonjrinjj 
to  herself  and  the  minor  plaintiff  under  a  partition  made  in  1866 
The  objection  having  been  disallowed,  the  present  snit  was  insti^ 
tuted  by  the  plaintiffs  against  the  obligees  of  the  bond,  the  decree- 
holders,  and  Ramphal  Lai,  the  judgment-debtor.  The  plaintiff 
stated  in  their  written  statement  as  follows: — "AccoHing  to  the 
doctrines  of  the  Hindu  law,  and  the  reliable  authority  of  the  Mitak- 
shara,  which  is  current  in  these  Provinces,  the  father,  the  son,  and 
the  grandson  have  equal  rights  as  heirs  in  the  ancestral  estate. 
Ko  co-parcener  in  the  ancestral  family  estate  has  a  right  to  transfer^ 
waste,  or  pledge  an  ancestral  property  so  as  to  put  it  in  jeopardy^ 
without  any  necessity  recognized  by  the  Hindu  law,  or  without  the 
consentof  the  members  of  the  family.  In  spite  of  all  these  considera^ 
tions,  the  judgment-debtor,  daring  the  lifetime  of  his  father  (who  waa 
manager  of  the  ancestral  estate  and  responsible  for  the  maintenance  of 
the  family,  and  for  the  discharge  of  the  necessary  obligations),  hypo- 
thecated the  entire  mauza  Dakhangaon^  one  of  the  ancestral  proper-* 
ties,  the  subject  of  the  suit,  as  security  for  an  illegal  debt  personally 
contracted  by  him  with  the  creditors  without  any  legal  necessity^ 
without  the  consent,  knowledge,  and  participation  of  the  other 
members  of  the  family,  and  without  having  any  right  or  power  tor 
do  so.  Twelve  years  ago,  before  the  debt  due  to  the  defendants, 
creditors,  had  come  into  existence,  a  partition  of  the  ancestral  pro- 
perty took  place  among  the  members  of  the  family^  during  the 
lifetime  of  the  grandfather  of  the  minor^  by  reason  of  the  miscondact 
and  extravagance  of  the  judgment-debtor;  and  a  two-anna  share  of 
mauza  Dakhangaon  and  a  one-anna  share  of  mauza  Tiknria  wa» 
assigned  to  the  female  plaintiff,  and  the  remaining  three  annas  of 
Tiknria  aforesaid  and  fourteen  annas  of  Dakhangaon  to  the  minor,  the 
rent-free  land  in  Khas  Mah&l  being  awarded  to  the  judgment-debtor 
for  his  own  personal  maintenance.  According  to  that  partition,  the 
parties  are  up  to  this  time  in  possession.  The  defendants,  ereditorsy 
brought  a  suit  on  their  bond  for  the  aforesaid  debt,  which  had  not  been 
contracted  in  good  faith,  against  the  judgment-debtor  and  the  hypo^ 
thecated  property,  and  having  obtained  a  decree  wished  to  bring  to 
sale,  as  the  judgment-debtor's  property,  the  entire  ancestral  estate^ 
Thereupon,  the  plaintiff  brought  forward  her  objections,  which  even-' 
tually  were  allowod  in  respect  of  mauza  Tikuria,  by  admitting  the 
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partitioQ  aad  possession,  but  diaallowftd  summarily  as  regards  Dak- 
hangaoQ,  notwitbstaDdiusr  the  partition  having  taken  place  before  the 
debt  due  to  the  creditors  had  come  into  existence.  At  the  time  of  exe- 
cution  of  the  bond,  the  judgment-debtor  was  neither  an  absolute 
proprietor  nor  manager  of  the  property,  nor  was  he  responsible 
for  maintenance  of  the  members  of  the  family  and  household  or 
for  the  discbarge  of  the  necessary  obligations  connected  therewith. 
Under  these  circumstances^  he  was  not  authorized  to  pledge  the 
estate  of  Dakhangaon  as  security  for  his  own  illegal  personal  debt. 
His  act  was  unwarranted  and  contrary  to  the  principles  of  the 
Hindu  law.    Neither  the  plaintift  nor  other  legal  heirs  are  debtors 
under  the  decree,  nor  have  they  benefited  by  the  debt  The 
debt  was  not  oontracted  for  any  legitimate  necessity  with  the  con- 
Bent  of  the  members  of  the  family,  nor  was  the  judgment-debtor, 
at  the  time  tbey  came  into  existence,  a  manager  or  superintendent 
of  the  ancestral  property  or  responsible  for  the  maintenance  of  the 
family  and  for  the  discharge  of  legal  obligations  connected  with  it. 
Under  these  circumstances,  the  property  in. suit,  which  is  an  un- 
divided ancestral  estate,  partly  in  possession  of  the  plaintifis  and 
partly  in  that  of  the  judgment-debtor,  as  a  life  tenure,  is  not, 
according  to  Hindu  or  statutory  law,  liable  to  be  sold  in  satisfac- 
tion of  the  demand  of  the  creditors."    The  defendants  Mata  Diu 
and  Gaya  Din  stated  in  answer  to  the  suitas  follows : — No  partition 
of  shares  took  place  between  the  plaintiffs  and  the  judgment-debtor  ; 
and,  according  to  the  shasters,  Raj  Bansi  Kuar,  the  wife  of  the 
judgment-debtor,  has  no  right  in  the  disputed  estate,  which  is  the 
ancestral  property  of  the  judgment-debtor.    Therefore  this  false 
claim,  which  is  brought  on  the  allegation  of  partition  and  separate 
possession,  should  not  at  all  be  entertained.  The  plaintiff  (Raj  Bansi 
Knar)  personally  has  no  right  to  bring  the  claim.    The  disputed 
property  is  the  ancestral  estate  of  Bamphal  Lai,  judgment-debtor, 
who  has  all  along  been  in  possession  thereof ;  the  plaintiffs  are  his 
wife  and  son  who  live  jointly  with  him  and  are  maintained  by 
him.    These  facts  will  be  fully  established  on  investigation.  The 
judgment-debtor  aforesaid  borrowed  money  on  7th  December, 
1867,  from  the  defendant's  firm,  in  a  lawful  manner,  for  the  benefit 
of  the  family  and  meeting  certain  emergencies,  executinor  a  bond 
in  the  name  of  the  plaintiffs ;  and  it  was  after  a  good  deal  of  Jitiga- 
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1880        tion,  which  was  carried  on  up  to  the  High  Court,  that  a  decree 

J      was  obtained  aorainst  the  judgment- debtor.    At  the  time  the  loan 
Qata  Dim  o  j 

».         transaction  took  place  and  the  bond  was  executed,  the  judgment- 

^  KoabT*'  debtor's  son  had  not  been  born  ;  an'l  therefore  he  has  no  ri^rht 
to  question  the  judgment-debtor's  acts.  Before  the  taking  of  the 
property  it  is  incumbent  on  a  son  to  discharge  the  debts  of  his 
lather  ;  it  is  a  pious  duty.  A  claim  in  respect  of  the  property 
cannot  be  regarded  as  valid  without  payment  of  such  debts.  The 
accusation  of  irregularity  and  drunkenness  made  against  the 
judgment-debtor  by  his  wife  and  son  is  totally  wrong  and  ground- 
less. The  defendant  does  not  think  it  necessary  to  make  any  further 
defence;  he  hopes  that  the  Court  will  do  justice  in  the  matter. 
Such  an  undutiful  wife  and  son  cannot  obtain  any  relief  from  the 
Court.  The  judgment-debtor  having  caused  the  mutation  of  names 
to  be  effected  fraudulently  in  favor  of  his  widow  and  son,  after 
the  hypothecation  of  the  property  in  favor  of  the  defendant, 
has  caused  this  suit  to  be  brought."  The  third  and  fourth  issues 
framed  by  the  Subordinate  Judge  for  trial  were  as  follows :  — 
"  (iii)  Whether  twelve  years  ago,  during  the  lifetime  of  Sital  Prasad, 
the  father  of  Kampl>al  Lai,  defendant,  a  partition  took  place, 
according  to  which  the  plaintiff  is  in  possession  of  a  two-anna 
share,  and  Gur  Saran  Partap,  her  son,  of  a  fourteen-anna  share  of 
mauza  Dakhangaon,  which  is  nn  ancestral  zamindari  estate;  or 
whether  no  partition  took  place  between  the  plaintiffs  and  Ram- 
phal  Lai  and  the  latter  is  in  possession  ?  (iv)  Whether  Bamphal  Lai, 
being  a  man  of  extravagant  habits  and  bad  character,  mortgage  d 
mauza  Dakhangaon  during  the  lifetime  of  his  father,  Sital  Prasad, 
as  security  for  the  payment  of  debts  contracted  without  any  legal 
necessity,  contrary  to  his  powers  and  without  the  knowledge  of 
the  plaintiffs,  who  possessed  a  right  under  the  Hindu  law,  and  held 
possession ;  and  therefore  the  property  is  not  liable  to  be  sold  in 
satisfaction  of  the  decree-holders'  claims ;  or  whether  Ramphal  Lai 
is  not  a  man  of  loose  and  bad  character,  and  he,  having  borrowed 
the  money  for  the  benefit  of  the  family  and  meeting  legitimate 
necessities,  mortgaged  the  property  at  a  time  when  Gur  Saran 
Partap  was  not  born,  his  wife  having  no  right  under  the  Hindu 
law?  Has  Ramphal  Lai  fraudulently  caused  the  names  of  the 
plaintiffs  to  be  recorded  after  hypothecation"  ?    Upon  these  issuea 
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tbe  Subordinate  Judge  decided  as  follows :  — *^The  Court  holds  1880 
that  the  plaintiffs  have  not  produced  any  partition-deed  or  any     q  ^j^j^ 
other  document,  of  the  time  of  partition,  to  support  the  evidence  v. 
of  witnesses  produced  by  them  to  prove  that  they  acquired  the  pro-  ^^Kiub!" 
perty  in  sidt  by  partition  more  than  twelve  years  ago,  in  the  hTe- 
time  of  Sital  Prasad,  the  father  of  Ramphal  Lai.    The  mere  oral 
evidence  of  the  witnesses  does  not  satisfy  the  Court  as  to  the  par- 
tition having  taken  place  at  that  period.  From  an  extract  of  the  pat- 
tidari  for  1279  fasli  (1871-1»72),  filed  with  the  records  of  the  execu- 
tion of  the  decree  held  by  the  decree-holders  against  Bamphal  Lai, 
defendant,  No.  419  of  this  Court,  it  is  proved  that,  in  respect  of 
the  entire  mauza  Dakhangaon.  the  names  of  Raj  Bansi  Euar  and 
Gnr  Saran  Partap,  her  son,  were  entered  in  the  papers,  under  an 
order  dated  15th  June,  1872,  in  this  way,  that  two  annas  were 
recorded  in  the  name  of  the  Musammat  and  fourteen  annas  in  the 
name  of  the  minor.    As  to  the  fourth  issue,  the  Court  holds  that 
the  evidence  of  witnesses,  copy  of  the  application  for  execution 
made  by  Sital  Prasad  and  Thakur  Prasad,  decree-holders,  dated 
the  4th  January,  1867,  copy  of  the  proceedings  of  the  Sadr  Amin's 
Court,  dated  the  12th  March,  1869,  filed  by  the  plaintiffs,  it  is 
proved  that  the  zamindari  estate  in  question  is  the  ancestral  property 
of  Ramphal  Lai,  defendant ;  that  the  plaintiffs  have  held  possession 
of  it  as  members  of  a  j()int  family  ;  that  at  the  time  of  the  e.xecution 
of  the  mortgage-bond,  on  which  the  decree-holders  have  obtained 
the  decree,  Sital  Prasad,  the  father  ot  Bamphal  Lai,  was  alive  ; 
and  that  the  names  of  the  plaintiffs  were  recorded  in  respect  of 
the  zamindari   estate  in  question  in  1279  fasli.    The  decree- 
holders  not  having  impleaded  the  plaintiffs  along  with  Ramphal 
Lai,  debtor,  and  not  having  obtained  a  decree  against  them  (plain- 
tiffs), by  proving  that  the  debt  was  contracted  for  the  necessary 
pnrposes  specified  in  the  Hindu  law,  for  the  benefit  of  the  plain- 
tiffs, and  that  the  plaintiffs'  property  was  liable  for  it,  they  have 
no  right  to  bring  to  sale  the  property  in  dispute  to  satisfy  the 
decree  they  have  obtained  against  Bamphal  Lai,  defendant,  alone. 
Tbe  nature  of  the  debt  due  to  the  decree-holders  is  not  very 
material  in  this  case.    The  Privy  Council  ruling  in  the  case  of 
Deendyal  Led  v.  Jugdeqp  JSarain  Singh  (I )  and  the  Madras  Court 
(1)  I.  L  B.,  3  Calc,  198. 
26 
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1880  mling  in  Venkatasami  Naik  v.  Kuppaiyan  ( 1)  and  Venkataramayifan 
Gat4  Din  ^*  Venkafasubramania  Dikshatar  (2)  also  support  the  view  taken  by 
^  v.^  the  Court.  In  the  cases  cited,  the  son  had  instituted  his  sait 
KoAB.  (which  was  decreed)  after  the  sale  in  execution  of  a  decree  which 
was  against  his  father  alone,  while  in  the  present  instance,  the  sait 
is  instituted  by  the  son  and  wife  before  the  auction-sale,  but  the 
principle  applicable  to  both  cases  is  one  and  the  same.  As  the 
right  of  the  son  was  held  there  not  to  have  passed  by  the  auction 
sale,  because  the  suit,  the  decree,  and  the  execution-proceedings 
therein  referred  to  were  not  against  the  father ;  so  in  this  case, 
the  property  in  suit,  being  recorded  in  the  names  of  the  plaintiffs 
exclusively,  cannot  be  sold,  as  in  this  instance  too  the  suit  was 
instituted,  the  decree  passed,  and  the  execution-proceedings  taken 
against  Ramphal  Lai  alone.  The  contention  of  the  defendants 
that  Gnr  Saran  Partap  was  not  born  when  Ramphal  Lai  mort- 
gaged the  property  in  suit  in  the  bond  ;  that  according  to  Hindu 
law  a  wife  has  no  right ;  that  Ramphal  Lai  has  fraudulently  caused 
the  names  of  the  plaintiffs  to  be  recorded  after  the  mortgage,  and 
the  plaintiffs  are  not  competent  to  take  objections  to  the  mortgage 
and  the  decree,  is  not  sufficient.  According  to  the  principles  of 
Hindu  law  (Macnaghten's  Hindu  law),  "  sons  who  are  bom,  or 
begotten,  or  those  who  are  yet  to  be  born,  have  a  right  to  the 
ancestral  property."  It  was  for  this  reason  that  the  objections  of 
Ihe  transferee  as  to  the  incompetency  of  the  heir  of  the  transferor 
of  the  ancestral  property  (who  was  born  after  the  transfer)  to 
question  the  transferor's  acts,  was  held  to  be  immaterial  in  Ram 
SSwaruth  Pandey  v.  Baboo  Basdeo  Singh  (3j.  In  the  present  suit, 
from  the  evidence  of  Rachpal  Das,  Mahabir,  Sri  Nath,  and  Janki 
Prasad,  witnesses  for  the  plaintiffs,  who  state  that  Gur  Saran 
Partap  is  fifteen  or  sixteen  years  old,  it  is  proved  that  he  (Gur 
Saran  Partap)  was  born  before  the  execution  of  the  bond,  dated  the 
7th  December,  1 867,  and  from  the  maxim  of  the  Hindu  law,  noted 
at  p.  50,  vol.  I  of  the  aforesaid  work,  and  the  concluding  sentence 
of  the  Privy  Council  ruling  noted  above,  it  is  proved  that  a  wife 
hoi  a  right  As  notwithstanding  the  entry  of  the  plaintiffs'  nante 
in  the  revenue  papers,  in  respect  of  the  estate  in  dispute,  in  June^ 
(1)  I  L.  IL,  1  Mad.,  364.  (2)  I.  L.  R.,  1  Mad.,  858. 

(8)  H.  C.  B.,  N.-W.  P.,  1867,  p.  168. 
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1872  (which  entry  was  tantamoaDt  to  a  transfer)^  tiie  decree- 
holders  failed  to  implead  them  in  their  suit^  impeaching  the  entry 
as  fraudulent,  they  cannot  sell  the  zamindari  estate  in  dispute  in 
satisfaction  of  the  mortgage  and  the  decree,  according  to  the  Cal- 
cutta High  Court  ruling  in  the  case  of  Xund  Coomar  Lull  v. 
Rizeeooddeen.  £Io$sein  (1)  and  the  Allahabad  High  Court  ruhng 
in  the  case  of  Jhingur  Sahu  v.  Dabi  Charan  Singh  (2)«,*' 

The  defendant  Gaya  Din,  the  defendant  Mata  Din  having  died, 
appealed,  for  himself,  and  as  the  legal  representative  of  his  brother 
Uata  Din,  to  the  High  Court. 

The  Senior  Government  Pleader  (Lala  / uala  Prasad)  and  Mun- 
shi  Hanuman  Prasad,  for  the  appellant. 

Babus  Baroda  Prasad  Ghose  and  / ogindro  Nath  Cfiaudkri^  for 
the  respondents. 

The  judgment  of  the  Court  {Stuart,  C.  J.,  and  Oldfibld,  J.) 
was  as  follows : — 

JuDGUBNT. — One  of  the  plaintiff^i  is  the  wife  of  one  Bamphal  Lai, 

now  living,  and  the  other  is  his  minor  son,  on  whose  behalf  his 

mother  sues  as  guardian.    It  is  averred  that  mauza  Dakhangaou 

was  one  of  the  ancestral  estates  and  was  partitioned  twelve  years 

ago,  and  came  into  the  possession  of  plaintiffs  ;  and  the  other  pro* 

perty  in  suit,  eleven  bighas  in  Khas  M&hal,  was  assigned  to  Ramphal 

Lai  for  his  maintenance.    Bamphal  Lai  executed  a  bond  in  favor 

of  defendant  hypothecating  the  said  mauza,  and  the  latter  obtained 

a  decree  against  Ramphal  Lai,  and  in  its  execution  advertized  the 

mauza  and  the  land  above  mentioned  for  sale.    Plaintiffs  objected 

to  the  sale,  but  their  objections  were  disallowed,  and  this  suit  has 

been  brought   The  relief  sought  has  not  been  very  distinctly 

stated  in  the  plaint,  but  it  is  substantially  to  have  the  mauza 

declared  to  be  the  property  of  the  plaintiffs,  and  the  properties 

declared  not  liable  to  sale  in  satisfaction  of  the  defendants'  decree 

against  Ramphal.    The  grounds  on  which  the  claim  is  based  are 

that  the  manza  was,  under  the  partition,  the  separate  property  of 

the  plaintiffs,  and  the  debt,  being  a  personal  debt  of  Ramphal  and 

(I)  10  B.  L.  R.,  183.  (2)  Unreported  ;  8.  A.  No.  S92  of 

1876^  decided  the  8th  December,  1876. 
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Gaya  Din 

V. 

Raj  Bam»x 

KUAB. 
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not  on  bohalf  of  the  joint  family  or  for  any  purposes  which  the  law 
authorizes,  is  not  a  debt  for  which  any  of  the  property  can  be  held 
liable,  and  the  suit  and  the  decree  against  Ramphal  being  personal 
against  himself,  to  which  plaintiffs  were  no  parties,  it  is  only  his 
personal  interest  that  can  be  liable.  The  defendant  traversed  these 
pleas,  and  the  issues  material  to  this  appeal,  which  the  Subordinate 
JudgQ  laid  down,  had  reference  to  the  alleged  partition  and  the 
character  of  the  debt  contracted  by  Ramphal,  and  the  liability  of 
the  property  to  be  sold  in  satisfaction  of  it  under  the  decree  obtained 
by  the  defendant  against  Ramphal  Lai.  The  Subordinate  J udge 
has  decided  that  there  has  been  no  partition,  and  that  the  mauza 
Dakhangaon  is  the  joint  ancestral  property  of  Ramphal  Lai  and  the 
plaintiffs  ;  and,  without  going  into  the  question  of  the  character  of 
the  debt  or  the  circumstances  under  which  it  was  contracted,  he 
finds  that,  as  the  defendants,  decree- holders,  did  not  implead  the 
plaintiffs  along  with  Ramphal  Lai  in  their  suit  against  the  latter, 
and  did  not  obtain  a  decree  against  them,  they  cannot  bring  to  sale 
under  that  decree  the  plaintiffs'  property ;  and  the  Subordinate  Judge 
cites  the  case  of  Demdyal  Lai  v.  / ugdeep  Narain  Singh  (1);  and  he 
has  decreed  the  claim  for  a  declaration  of  the  plaintiffs'  proprietary 
right  in  mauza  Dakhangaon,  and  dismissed  the  claim  in  respect 
of  the  land.  The  defendants,  decree-holders,  have  appealed  to  this 
Court.  This  appeal  only  has  reference  to  the  decree  in  respect  of 
mauza  Dakhangaon. 

The  first  two  pleas  in  appeal  fail.  There  was  clearly  a  cause  of 
action  for  this  suit,  and  the  suit  being  substantially  for  a  declaration 
of  the  plaintiffs'  right,  and  that  the  property  is  not  liable  to  sale 
in  execution  of  defendants'  decree,  is  certainly  maintainable ;  and  the 
plaintiffs'  failure  to  establish  their  separate  title  under  the  alleged 
partition  will  not  deprive  them  of  any  right  they  may  have  to  a 
declaration  in  their  favor  that  the  property  is  not  liable  to  be  sold 
in  satisfaction  of  defendants'  decree,  which,  as  already  stated,  is  the 
substantial  object  of  their  suit  and  the  real  relief  they  ask  on  the 
other  ground  that  the  joint  ancestral  property  is  not  liable  to  be 
gold  in  execution  of  a  decree  against  Ramphal  Lai.  The  other 
pleas  in  appeal  are  in  effect  directed  against  this  last  contention  of 
(1)  I.  L.  R.,  3  Calc,  198. 
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plaiotiflT:)  and  are  that  the  plaintiff  Raj  Bans!  Kaar  has  no  right  or  ^^^^ 
title  in  the  maaza,  and  that  Ramphal  Lai  was  competent  to  execute  GataDhc 
the  bond  and  hypothecate  the  property ;  that  the  minor  plaintiff  ^- 
was  not  bom  at  the  time  the  bond  was  executed ;  and  that  the  Koab. 
decree  against  Bamphal  Lai  is  good  against  the  entire  mauza,  the 
cases  cited  by  the  Subordinate  Judge  being  irrelevant.    No  objec- 
tion has  been  taken  to  the  finding  of  the  lower  Court  that  there 
has  been  no  partition  as  alleged,  and  in  its  absence  it  is  quite 
dear  that  Raj  Bansi  Kuar  has  no  locus  atandiy  personally  having 
no  interest  in  the  property  in  suit.    The  only  question  which  we 
are  therefore  concerned  with  in  this  appeal  is  the  right  of  Gur 
Saran  Partap,  the  minor  son  of  Ramphal  Lai,  to  have  the  mauza 
Dakhangaon  declared  not  liable  to  sale  in  execution  of  the  decree 
against  his  father  Ramphal  Lai.    The  evidence  establishes  that 
Oar  Saran  Partap  was  born  before  Ramphal  Lai  executed  the 
bond  in  favor  of  the  defendants,  although  he  could  not  have  been 
more  than  two  or  three  years  old  at  the  time,  and  his  father  Ram- 
phal Lai  was  the  manager  for  the  family  ;  and  it  also  is  estab- 
lished by  the  evidence  that  the  debt  was  a  joint  debt  contracted 
fur  the  benefit  of  the  family  ^nd  expended  for  i  ts  benefit.  These  facts 
sufficiently  appear  from  the  statements  of  the  defendants'  witnesses, 
and  there  is  nothing  reliable  in  the  evidence  of  the  plaintiffs* 
witnesses  to  the  contrary  or  credible  in  their  statements  imputing 
profligacy  to  Ramphal  Lai. 

Looking  at  the  bond,  we  find  it  hypothecated  the  entire 
mansa.  We  have  therefore  a  bond  executed  in  favor  of  defendants  by 
the  father  of  the  minor  as  the  head  of  the  family  for  a  family  debt 
Lypotheoating  the  entire  mauza  the  joint  ancestral  property,  and  the 
whole  property  including  the  son^s  interest  is  liable  for  a  debt  of 
the  character  of  the  one  in  this  suit.  But  the  Subordinate  Judge 
has  held  the  property  not  liable  to  sale  in  execution  of  the  decree 
against  Ramphal  Lai  with  reference  to  the  frame  of  the  suit  and 
the  decree;  we  have  therefore  to  examine  those  proceedings.  The 
suit  thoagh  brought  only  against  Ramphal  Lai  was  brought  to 
recover  a  joint  debt,  and  the  relief  sought  was  to  enforce  the  hypo- 
tbecation  and  to  bring  to  sale  the  entire  mauza,  that  is,  the  entire 
joint  ancestral  estate^  and  the  decree  ordered  the  recovery  of  the 
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debt  by  enforcement  of  the  hypothecation  and  sale  of  the  entire 
mauza.  It  appears  to  us  that  the  suit  was  brouorht  against  Ram- 
phal  Lai  and  the  decree  made  against  him  as  the  representative  of 
the  family  for  recovery  of  a  joint  debt  by  sale  of  the  joint  ancestral 
property,  and  the  decree  may  be  executed  against  the  whole  of  the 
joint  ancestral  property,  notwithstanding  that  the  minor  plaintiff 
was  not  formally  included  among  the  defendants.  At  the  time  of 
the  institution  of  the  suit  the  minor  plaintiff  was  the  only  other 
member  of  the  family  who  had  any  interest  in  the  property,  and 
Bamphal  Lai  then  as  now  was  his  natural  guardian. 

In  a  Hindu  family  "the  father  is  in  all  cases  naMirally  and  in 
cases  of  infant  sons  necesearily  the  manager  of  the  joint  estate," — 
^Mra/  Bunsi  Koer  v.  Slieo  Persad  Singh  (1);  and  when  a  suit  is 
brought  against  the  father,  the  assumption  that  the  father  is  sued 
as  representing  the  minor  son  is  thus  consistent  with  the  constitu- 
tion of  the  Hindu  family  and  the  father's  position.  The  principle 
laid  down  in  Busessur  Lai  Sahoo  v.  Luchmessur  Singh  (2)  ap- 
pears to  apply  to  this  case.  There  two  decrees  h/d  been  obtain- 
ed against  one  member  of  a  Hindu  family  in  suits  brought  against 
liim  alone :  the  question  was  whether  the  entire  family  property 
M  as  liable  to  be  sold  in  execution  of  the  decrees.  Their  Lordships 
held  that,  the  family  being  joint,  it  must  be  assumed  that  the  mem- 
ber is  sued  as  a  representative  of  the  family,  and  ^'  when  looking 
to  the  substance  of  the  case  and  the  decrees,  they  are  substantially 
decrees  in  respect  of  a  joint  debt  of  the  family  and  against  the 
representative  of  the  family,  they  may  be  executed  against  the  joint 
family  property.*'  The  case  of  Demdyal  Lai  v.  / ugdeep  Narain 
Singh  (3)  is  in  some  points  different  from  the  case  before  us.  There 
a  sale  had  taken  place  in  execution  of  a  decree  against  the  father, 
and  the  decree-holder  himself  was  the  purchaser :  it  was  held  he 
could  only  be  said  to  have  bought  what  was  seized  and  sold  in 
execution  which  was  the  father's  interest  We  decree  the  appeal 
and  dismiss  the  suit  with  all  costs. 

Appeal  allowed. 

(1)  I.  L.  B.,  5  Calc,  US.  (2)  L.  B.,  6  Ind.  ikp.,  233  ;  5  Calc. 

L.  B.,  477. 
(3)  1.  L.  B.,  3  Calci  198« 
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CEIMINAL  JURISDICTION. 

Before  Mr.  Jutttce  Pearson. 
EMPRESS  OP  INDIA  v.  BAKHSHI  RAM  awd  others. 

Landholder,  duty  of -Neglect  to  aid  a  public  servant^ Disohedienct  to  order  by 
pmbOe  servant^  Act  X  of  1872  (Criminal  Procedure  Code),  ee.  90,  91^ Act  XLV  of 
1860  CPenal  Code),  #».  18T,  188. 

A  Magistrate  directed  a  landholder  "  to  find  a  clue"  in  a  case  of  theft  "within  fifteen 
days,  and  to  assist  the  police."  ffeld  that  such  order  wag  not  authorized  by  ss.  90 
and  91  of  Act  X  of  1872.  and  the  conviction  of  such  landholder,  under  ss.  187  and 
188  of  the  Penal  Code,  for  disobedience  to  such  order,  was  not  maintainable. 

This  was  an  application  to  the  High  Court  for  the  revision, 
under  s.  297  of  Act  X  of  1872,  of  the  order  of  the  Magistrate  of 
the  Agra  District,  Mr.  A.  J.  Lawrence,  dated  the  Slst  May,  1880, 
affirming  on  appeal  the  order  of  Manshi  Raja  Lai,  Magistrate  of 
the  second  class,  dated  the  26th  April,  1880,  convicting  the  peti- 
tioners of  offences  under  ss.  187  and  188  of  the  Indian  Penal  Code. 

It  appeared  that  on  the  2l8t  January,  1883,  the  ornaments  on 
th6  top  of  two  of  the  domes  of  buildings  in  the  Sikandra  Bagh  at 
Agra  were  stolen.    The  police  reported  to  the  Magistrate  concerned 
that  several  similar  thefts  had  previously  taken  place,  but  none  of 
the  zamindars  of  the  villages  in  the  neighbourhood  of  the  Sikandra 
Bagh  had  taken  any  steps  to  discover  the  offenders,  and  they 
requested  the  Magistrate,  Mr.  J.  P.  Hewett,  to  issue  an  order  to  the 
zamindars  to  assist  the  police  in  obtaining  a  clue  to  the  discovery  of 
the  thieves  on  the  present  occasion.    The  Magistrate  accordingly, 
on  the  24th  January,  1880,  issued  an  order  to  the  petitioner  Bakhshi 
Bam,  lambard&r  and  zamindar  of  mauza  Sikandra,  and  to  the  peti- 
tioners Mithu  Lai  and  Ganga  Ram,  lambardArs  and  zamindars  of 
manza  Gailana,  and  to  certain  other  persons,  lambard&rs  and  zamin- 
dars of  other  villages  in  the  neighbourhood  of  Sikandra  Bagh, 
directing  them  "to  get  a  clue  of  the  case  within  fifteen  days  and  to 
give  sufficient  assistance  to  the  police."    On  the  complaint  of  the 
poUce,  "  that  the  petitioners  had  given  them  no  assistance,  but  on 
the  contrary  abstained  from  so  doing,  and  had  neglected  to  perform 
their  daty  intentionally  for  the  purpose  of  spoiling  the  case,"  the 
petitioners  were  charged  before  Munshi  Raja  Lai  with  omitting  to 
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assist  public  servaDts  in  the  execution  of  tbeir  duty  when  bound  by 
law  to  do  so,  and  with  disobedience  to  an  order  duly  promulgated 
by  a  public  servant,  offences  respectively  punishable  under  ss.  187 
and  189  of  the  Indian  Penal  Code,  and  were  convicted  of  those 
offences  and  fined.  On  appeal  by  the  petitioners  the  Magistrate  of 
the  District  affirmed  the  convicUons,  observing  in  his  decision  that 
it  was  proved  that  the  petitioners  had  not  assisted  the  police,  and 
ss.  90  and  91  of  Act  X  of  1872  seemed  to  authorize  the  orders 
issued  by  Mr.  J.  P.  Hewett  which  the  petitioners  had  not  obeyed. 

The  grounds  on  which  revision  was  sought  were  that,  as  the 
order  of  Mr.  J.  P.  Hewett  of  the  24th  January  was  illegal,  the  peti- 
tioners were  not  bound  to  obey  it,  and  were  not  punishable  under 
ss.  187  and  188  of  the  Penal  Code  for  disobeying  it,  and  not  render- 
ing assistance  to  the  police. 

Mr.  Cohin,  for  the  petitioners. 

The  Junior  Government  Pleader  (Babu  DwarkaNath  Banarji}^ 
for  the  Crown. 

The  portion  of  the  judgment  of  the  Court  material  to  the  par- 
poses  of  this  report  was  as  follows 

Pearson,  J.— The  processes  issued  by  Mr.  Hewett  on  the  24th 
January  last  to  Bakhshi  Ram  and  others  of  Sikandra,  and  to  Mithu 
Lai  and  others  of  Gailana,  requiring  them  to  find  a  clue  in  a  case  of 
theft  within  fifteen  days  were  wholly  unwarranted  by  law,  and  the 
Ma(yistrate  of  the  District  is  wrong  in  holding  them  to  have  been 
authorized  by  the  provisions  of  ss.  90  and  91,  Act  X  of  1872.  The 
conviction  of  the  petitioners  under  ss.  187  and  188  of  the  Indian  Penal 
Code  is  altogether  indefensible,  and  is  accordingly  set  aside,  and  the 
sentences  passed  on  them  by  the  Native  Magistrate  are  annulled, 
and  any  fines  which  may  have  been  realized  thereunder  are  ordered 
to  be  refunded. 

The  duties  of  landholders  are  defined  in  ss.  90  and  91,  Act  X 
of  1872,  which  do  not  require  them  to  perform  the  duties  for 
which  the  police  are  appointed  and  paid.  S.  90  requires  them  to 
give  to  the  police  any  information  they  may  obtain. of  the  matters 
specified  in  clauses  a.,  6.,  c,  and  d.   S.  91  requires  them  to  assist 
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a  Maoristrate  in  certain  specified  eases.  The  orders  idsned  by  Mr. 
Hewett  were  not,  as  I  have  already  observed,  warranted  by  either 
section  ;  nor  were  the  petitioners  legally  bonnd  to  attend  upon 
the  police  for  the  purpose  of  carrying  out  that  order. 

AppliccUion  allowed 


FULL  BENCH.  isso 

Auguti  18. 

Before  Sir  Robert  Stuart,  Kt,,  Chief  Justice,  Mr.  Justice  Pearson,  Mr,  Justice 
Otdjield,  and  Mr,  Justice  Straight 

In  ths  Mattbb  of  thb  Petition  of  MAULVI  MUHAMMAD  (Judoubnt- 
dbbtob)  v.  8TED  HUSAIN  (Decrbb-holdbb).* 

Pollers  cf  Revision  of  the  High  Court  under  Act  X  of  1877  (Civil  Procedure 

Codecs,  622. 

Per  Pbarsov,  J.,  Oldfteld,  J.,  and  Straight,  J.-^Wben,  under  s.  622  of  Act 
X.  of  1877,  tbe  High  Court  bus  tailed  for  the  record  of  a  case  in  which  no  appeal 
lies  to  %  it  may,  under  that  section,  pass  nny  order  in  such  case  which  it  might 
pus  if  It  dealt  with  the  case  as  a  second  appeal  under  chapter  XLII.  of  that  Act. 

Per  Stcabt,  C.  J.— The  High  Court  may,  under  that  section,  pass  in  such 
case  any  order,  whether  in  regard  to  fact  or  Utw,  as  it  thinks  proper. 

Where  in  a  case  of  the  execution  of  a  decree  in  which  no  second  appeal  lay 
to  the  High  Court,  the  appellate  ("ourt  held,  on  the  constrnction  of  the  decree, 
that  it  awarded  interest  on  the  principal  amount  of  the  decree,  tbe  High  Court, 
under  a.  622  of  Act  X.  of  1877,  holding  that  the  appellate  Court  has  misconstrued 
tbe  decree,  and  that  the  decree  did  not  award  such  interest,  modified  the  order  o| 
the  appellate  Court  accordingly. 

Thk  decree  of  which  execution  was  sought  in  this  case  was  one  for 
Its.  40^^  and  directed,  amongst  other  thinors,  that  the  decree-holder 
should,  in  tbe  first  instance,  recover  that  sum  from  the  judorment- 
debtor  Badri  Nath,  and  that,  if  he  could  not  do  so,  he  should  then 
recover  it  from  the  judgment-debtor  Maulvi  Muhammad.  In  the 
present  application  for  the  execution  of  the  decree,  the  decree-holder 
Bought  to  recover  that  sum,  and  the  costs  of  the  suit,  and  interest 
from  Maulvi  Muhammad.  That  judgment-debtor  objected  that 
the  decree-holder  had  taken  no  proper  steps  to  execute  the  decree 

♦  Application  No.  81B  of  1880,  for  revision  under  s.  623  of  Act  X.  of  1877  of 
an  order  of  U.  A.  Harrlion,  Esq.,  Judge  of  Uirxapur,  dated  the  2ith  January, 
1880« 
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against  Badri  Nath,  and  that^  until  he  bad  done  so,  the  decree 
could  not  be  executed  against  him.  The  Court  executing  the 
decree  disallowed  this  objection.  On  appeal  by  the  judgment- 
debtor  the  appellate  Court  held  that,  as  the  decree^holder  had  not 
seriously  attempted  to  execute  the  decree  against  Badri  Nath,  he 
could  not  recover  the  principal  amount  of  the  decree  from  Maulvi 
Muhammad  until  he  had  done  so  and  failed,  but  that  he  could 
recover  the  costs  and  interest  claimed,  holding  that  the  decree  allowed 
interest  on  the  principal  amount  of  the  decree.  Maulvi  Muhammad 
thereupon  preferred  an  application  to  the  High  Court  for  the  exercise 
of  its  powers  of  revision  under  s.  622  of  Act  X.  of  1877,  contending 
that  the  appellate  Court  had  acted  illegally  in  the  exercise  of  ita 
jurisdiction  in  ordering  him  to  pay  the  decree^holder  interest  on 
the  principal  amount  of  the  decree,  contrary  to  the  terms  of  the 
decree.  The  Division  Bench  before  which  the  application  came 
for  hearing  (Oldfield,  J.,  and  Straight,  J.)  referred  to  the  Full 
Bench  the  question  whether,  under  the  provisions  of  that  section, 
the  Court  might  pass  any  order  on  the  application  which  it  mi^ht 
pass  if  it  dealt  with  the  case  as  a  second  appeal,  the  order  of  refer-^ 
euce  being  as  follows  : — 

Oldfield,  J. — We  refer  for  the  decision  of  the  Full  Bench 
the  question  which  arises  in  this  case,  whether  the  Court,  having 
called  for  the  record  of  a  case  under  s.  622  of  the  Civil  Proced.ire 
Code,  in  which  no  appeal  lies  to  the  High  Court,  may,  under  the 
provisions  of  that  section,  pass  any  order  thereon  whioh  it  might 
pass  if  it  dealt  with  the  case  as  a  second  appeal,  under  chapter 
XLII.  of  the  Code  of  Civil  Procedure. 

Pandit  Ajudhia  Nath  and  Manshi  Ram  Prosody  for  the  peti- 
tioner. 

Munshi  Kashi  Prasad^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench  : — 

Stdart,  C.  J. — My  answer  to  this  referencje  is  that  under 
B.  622  this  Court  has  the  power  to  pass  all  orders  it  could  pass 
in  second  appeals,  to  say  the  least,  for  I  incline  to  the  opinion  that 
8.  622  gives  us  still  larger  powers  of  revision  in  civil  cases  than 
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we  have  m  second  appeals,  where  we  are  limited  to  questions  of 

law.    Under  this  s.  622,  I  consider,  we  can  make  any  order,  ' 

'  '   In  thr  Ma»- 

whether  in  regard  to  fact  or  law,  we  may  think  proper  for  the    tbr  op  thb 
purposes  of  the  justice  of  the  case.    In  fact,  it  appears  to  me  that  of^mIclti 
the  power  given  to  the  High  Court  under  s.  622  in  civil  cases  very  ^"hamma© 
much  resembles,  if  it  is  not  the  same  as,  the  jurisdiction  given  to  SriDHotAiir* 
the  High  Court  in  criminal  cases  uuder  s.  297  of  the  Criminal 
Procedure  Code,  by  which  the  High  Court  is  empowered  to  "  pass 
such  judgment^  sentence,  or  order  as  it  thinks  fit.*'    In  my  opinion, 
we  have  under  s.  622  the  same  power  as  this  in  civil  cases. 

Pearson,  J»— I  would  answer  the  question  in  the  affirmative, 
because  the  terms  of  s.  622  seem  to  include  all  the  grounds  on 
which  by  the  provisions  of  s.  584  of  the  Code  a  second  appeal  may 
lie,  and  to  confer  powers  as  extensive  as  those  exercised  by  the 
High  Court  in  disposing  of  second  appeals. 

Straight,  J.  (Oldfield^  J.,  concurring), — I  would  answer  this 
reference  by  saying  that,  in  my  opinion,  the  terms  of  s.  622,  Act  X 
of  1877,  as  amended  by  Act  XII.  of  1879,  are  so  wide  and  com- 
prehensive as  to  invest  the  High  Court  with  the  power  to  call  for 
the  records  of  cases  not  open  to  second  appeal,  and  to  pass  any 
order  on  them  which  might  properly  be  made  in  second  appeal. 
The  words  added  by  Act  XIL  of  1879  were  apparently  introduced 
for  the  purpose  of  relaxing  the  somewhat  contracted  limits  within 
which  it  had  been  competent  for  the  High  Court  to  exercise 
revision  over  the  proceedings  of  subordinate  tribunals  in  which 
no  second  appeal  lay,  and  to  give  them  a  narrow  interpretation 
woald,  I  think,  be  to  defeat  the  object  the  Legislature  had  in  view. 
Placing  the  most  reasonable  construction  I  can  upon  the  terms 
acting  in  the  exercise  of  its  jurisdiction  illegally  or  with  material 
irregularity,"  I  should  read  them  to  mean,  deciding  erroneously 
in  point  of  law,  or  irregularly  in  a  material  particular  in  respect 
of  procedure,  and  if  this  view  be  correct,  the  High  Courts  must 
necessarily  possess  in  revision  all  the  powers  they  have  in  second 
appeal.  It  is  argued  that  this  practically  provides  a  second  appeal  in 
all  cases  that  are  in  the  strict  sense  of  the  term  unappealable,  and  it  in 
farther  nrged  that,  if  so  serious  an  alteration  of  the  law  had  been 
cootempktecl,  wor^s  might  readily  have  been  found  to  express  such 
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an  intention.  I  confess  I  feel  the  force  of  this  contention,  but  I 
cannot  give  effect  to  it  in  face  of  the,  what  appear  to  me  to  be, 
plain  directions  of  b.  622  in  its  present  shape.  I  would  accord- 
iQglj  answer  the  question  put  by  this  reference  in  the  affirmative. 

The  Division  Bench  (Oldfield,  J.,  and  Straight.,  J.),  on  the 
case  again  coming  before  it  for  disposal,  made  the  following 
order:  — 

Oldfield,  J.— -We  are  of  opinion  that  the  Judge  has  wrongly 
construed  the  decree  and  that  it  does  not  allow  interest  on  the 
principal  debt  but  only  on  the  costs.  So  far  the  order  of  the 
Judge  is  modified.  The  applicant  will  hate  his  costs  of  this 
application. 

S^ore  8tr  Robert  Stuart^  Kt,  Chief  Justice,  Mf,  Justice  Pearson^  Mr.  Justice 
Oldfield,  arid  Mr,  Justice  Straight, 

DIWAN  SINGH  and  avother  (PLiiiiTnrFs)  v  BHABAT  SINGH  akb 

0TDEB8  (DeFBVDAVTS).* 

Salt  in  ExeeutiM  of  decree—  Suit  to  set  aside  order  setting  aside  Salo-^Aci  VIll 
of  1869  (Cit;i7  Procedure  Code)i  ss.  266,257. 

The  Court  executing  a  decree  having  made  an  order  setting  aside  a  sale  under 
Act  VIII  of  1859  of  immoveable  property  in  the  executioB  of  the  decree,  the  pur- 
chaser at  such  sale  sued  the  decree-holder  and  the  judgment>dehtur  to  have  such 
order  set  aside  and  to  have  such  sale  confirmed  in  his  favour.  (OLDmu>,  J., 
dissenting)  that  the  suit  was  maintainable,  ther  provisions  of  s.  267  predudiag  an 
appeal  from  an  order  setting  aside  a  sale,  and  not  a  suit  to  contest  the  validity  of 
such  an  order,  and  that,  the  order  setting  aside  the  sale  in  this  case  being  %dtra  vWes^ 
the  auction-purchaser  was  entitled  to  the  relief  he  claimed. 

The  plaintiffs  in  tbis  suit  claimed  to  have  the  order  setting 
aside  a  sale  of  immoveable  property  in  the  execution  of  a  decree 
set  aside  and  to  haye  rach  sale  maintained.  The  property  had 
been  proclaimed  for  sale  on  the  20th  September,  1877,  under  an 
order  of  the  Subordinate  Judge  of  Meernt.  On  the  14th  Septem- 
ber, 1877,  the  judgment-debtors  applied  to  Ihe  Subordinate  Judge 
to  postpone  the  sale.  On  that  date  the  Subordinate  Judge  made  an 
order  on  the  application  directing  the  postponement  of  the  sale,  on 
condition  that  the  judgment-debtors  deposited  the  fees  for  issuing 
fresh  notifications  of  sale,  and  directing  the  issue  of  fresh  notifioa* 

*  Appeal  ander  d.  10,  Letten  Patent,  No.  1  ol  1880. 
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tions  of  sale  fixing  the  20th  November,  1 877,  for  the  siile.    On  the  ^^^^ 
19ih  September,  1877,  such  application  of  the  judgment-debtors  was  di^ah  Sinoh 
again  laid  before  the  Suborditiate  Jud^e,  and  it  was  brought  to  his  p^^'^^, 
Dotioe  that  the  deposit  required  to  be  made  by  the  judgment-  Sihqa. 
debtors  hy  his  previous  order  on  the  application  had  not  been 
made.    Upon  this,  and  the  judgment-debtors  not  appearing  when 
called,  the  Subordinate  Judge,  on  the  same  day,  made  an  order 
rejecting  the  application.    The  sale  accordingly  took  place  On 
the  day  originally  fixed,  the  20th  September,  1877,  the  plaintiffs 
in  this  suit  becoming  the  purchasers  of  the  property  for  Bs.  350. 
On  the  4th  October,  1877,  the  decree-holder  objected  to  the  sale 
on  the  ground  that  the  order  of  the  Subordinate  Judge  of  the  14th 
September,  1877^  had  beoome  publicly  known  In  the  village  in 
trhich  the  property  was  situated  and  in  neighbouring  villages,  and 
his  subsequent  order  of  the  19th  September  had  not  become  so 
known,  and  that  in  consequence  intending  purchasers  had  not 
attended  at  the  sale,  and  the  property,  which  was  worth  Rs.  3,000, 
had  only  realized  Rs.  350.    On  the  8th  November,  1877,  the  judg- 
ment-debtors preferred  similar  objections  to  the  sale  ;  and  they  also 
ot>jected  to  it  on  the  ground  that  the  sale  had  not  been  properly 
proclaimed.   On  the  25th  May,  1878,  the  Subordinate  Judge  set 
aside  the  sale,    f^rom  evidence  taken  by  him  it  appeared  that  the 
decree^holder^s  pleader  was  not  present  when  the  order  of  the  14th 
September,  1877,  was  made)  that  he  was  told  on  that  day  by  an 
official  of  the  Subordinate  Judge's  Court  that  the  sale  had  been  post^ 
poned  ;  and  that  he  did  not  become  aware  of  the  order  of  the  19th 
September,  1877,  until  after  the  sale  had  taken  place.    The  order  of 
the  Subordinate  Judge  setting  aside  the  sale  was  in  these  terms  t 
•*The  order  postponing  the  sale  was  of  course  conditional,  and  the 
condition  was  not  performed  by  the  debtor  who  had  applied  for 
postponement.    He  has  therefore  no  cause  to  complain.   But  it 
might  be  said  that  the  decree-holder  was  prejudiced  by  the  neglect 
of  the  debtor.    I  am  satisfied  that  the  order  was  not  passed  in  the 
presence  of  the  decree-holder^s  vakil,  and  the  cause  of  this  omis- 
sion has  been,  I  think,  correctly  stated  by  the  decree  holder's  vakil. 
That  omission  has  led  to  a  mistake,  or  to  a  misrepresentation,  and 
the  misrepresentation  has,  as  it  appears  from  the  doeumentarj 
papera  produced,  produced  detriment  as  much  to  the  decree-holder 
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ftd  to  the  debtor.  In  this  view,  I  think  the  sale  mnst  be  set  aside, 
but  the  debtor  mnst  pay  interest  at  twelve  per  cent,  on  the  amount 
fetched  at  the  sale  to  this  date,  as  also  costs  to  the  purchaser,  who 
is  quite  innocent  of  the  debtor^s  deception."  On  appeal  by  the 
auction- purchasers,  the  appellate  Court  in  the  first  instance  made  an 
order  confirming  the  sale,  but  subsequently,  on  review  of  judgment, 
made  an  order  affirming  the  order  of  the  25th  May,  1878,  setting 
aside  the  sale.  The  present  suit  was  instituted  by  the  auction-por-* 
chasers  against  the  decree-holder  and  the  jtidgmendt^ebtora  in 
March,  1879,  in  the  Court  of  the  Munsif  of  Meemt.  They  claimed 
to  have  the  order  of  the  25th  May,  1878,  set  aside  and  the  sale  of 
the  20th  September,  1877,  confirmed,  on  the  ground  that  that  order 
was  contrary  to  the  provisions  of  Act  VllI  of  1 859.  The  defendants 
set  up  as  a  defence  to  the  suit  that  it  was  not  maintainable,  as  the 
order  of  the  25th  May,  1878,  was  final  under  s.  257,  Act  VIII  of 
185^,  and  that  the  sale,  having  taken  plaoe  after  it  had  been  post-* 
poned,  without  the  issue  of  fresh  notifications,  was  illegal  and  had 
properly  been  set  aside.  The  Court  of  first  instance  disallowed  the 
first  ground  of  defence,  holding  that  the  suit  was  maintainable ;  but 
allowed  the  second,  and  dismissed  the  suit.  On  appeal  by  the 
plaintiffs  the  lower  appellate  Court  held  that  the  order  of  the  25th 
Moy,  1878,  setting  aside  the  sale  was  final,  under  the  provisions  of 
s.  257  of  Act  YIII  of  1859,  and  the  suit  was  not  maintainable. 
It  was  not  contended  before  the  lower  appellate  Court  that  thai 
order  was  made  ultra  tires. 

The  plaintiff  appealed  to  the  High  Conrt,  contending  thaty  'Mn^ 
asmuch  as  that  order  was  passed  ultra  vires  under  s.  257  of  Act 
VIII  of  1859,  a  suit  would  lie  for  its  cancelment  i  that  the  Judge 
was  wrong  in  holding  that  the  order  was  final,  and  no  suit  would 
lie  to  set  it  aside  ;  and  that  the  finality  of  an  order  under  ss.  356 
and  257  of  Act  VIII  of  18Sr9  depended  on  a  compliance  with  the 
terms  of  those  sections,  and  not  otherwise."  The  Judges  of  the  Oivi-' 
sion  Bench  before  which  the  appeal  oame  for  hearing  Pearson,  J., 
and  Oldfield,  J.,)  differed  in  opinion  on  the  point  whether  the  suit 
was  maintainable,  the  judgments  of  those  J ndges  being  as  follows « 

Pbabson,  J. — The  sale  appears  to  have  been  made  under  tiie 
mthority  of  the  ord^  direoting  it  to  be  held  on  the  20th  Septra* 


Digitized  by 


VOL  IIL] 


ALLAHABAD  SERIES. 


209 


ber,  1877.  I  do  not  find  that  any  order  was  passed  for  postpone- 
ment The  order  passed  on  the  judgment-debtor's  appb'cation  of 
the  14th  idem  merely  intimat*»d  that,  on  certain  conditions,  an 
order  for  postponement  of  sale  would  be  passed ;  but,  those  condi* 
tions  not  being  fulfilled,  an  order  rejecting  the  application  for  the 
postponement  of  the  sale  was  pa^^sed  on  the  1 9th  idem.  1  conclude 
therefore,  that  the  sale  held  on  the  20th  idem  was  lawfully  held. 

No  irregularity  in  publishing  or  conducting  the  sale  is  pre- 
tended to  hare  occurred  ;  and  no  ground  for  setting  aside  the  sale 
under  as,  256  and  257,  Act  VIII  of  1859,  existed.  The  first  ground 
of  appeal,  w.,  that  the  order  setting  aside  the  sale  was  passed 
ultra  vires,  should,  in  my  opinion,  be  allowed. 

The  words  "shall  be  final"  in  s.  257  I  take  to  preclude  a 
regular  or  special  appeal  and  not  a  suit,  which  is  precluded  in  cases 
in  which  an  order  is  legally  passed  under  the  section  by  the  con- 
cluding terms  of  the  section. 

I  would  reverse  the  decree  of  the  lower  Courts  and  decree  the 
appeal  with  all  costs,  and  declare  the  plaintiff  entitled  to  what  he 
claims. 

Oldpibld,  J.— Th6  sale  appears  to  have  been  set  aside  by  the 
Sabordiuate  Judge  acting  within  his  jurisdiction,  under  ss.  256  and 
257,  Act  VIII  of  1859,  a,ni  the  auction-purchaser  cannot  brintr  a 
suit  to  set  aside  the  Subordinate  Judge's  order  and  have  the  sale 
con6rmed  in  his  favour,  that  order  for  setting  aside  the  sale  being 
finaL     The  appeal  is  dismissed  with  costs. 

The  plaintiffs  appealed  to  the  Full  Bench  from  the  judgment 
of  Oldfield,  J.,  under  cl.  10  of  the  Letters  Patent 

Pandit  Nand  Lai,  for  the  appellants. 

Munshi  Eanuman  Prasad  and  Babu  Oprokash  Chandar  Mukatji, 
for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench 

Stxjabt,  a  J.— I  am  dearly  of  opinion  that  the  suit  in  this 
ewe  lies,  and  that  in  fact  it  is  the  only  riemedy  against  such  an 
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^^^^       order  as  is  complained  of.    The  terms  of  s,  257  of  Act  VIII  of 


DiwAN  Singh  1^59,  to  my  mind,  necessarily  lead  to  this  conclusion  and  are  of 
"  themselves  quite  sufficient  to  determine  the  question.    The  obiec- 

»^^GH.  tion  to  the  sale  was  allowed,  and  the  order  ♦o  set  it  aside  was,  there- 
fore, as  provided  by  s.  257,  final.  But  the  very  next  sentence  of 
the  section  shows  plainly  to  my  mind  what  is  meant  by  this  word 
"final,'*  for  it  is  there  provided  that,  **if  the  objection  be  disallowed, 
the  order  confirming  the  sale  sliall  be  open  to  appeal,"  the  order 
on  which  appeal  sh?ill  be  final,  and  in  that  case  the  party 
against  whom  the  order  is  given  shall  be  precluded  from  bringing 
a  suit.  Such  are  the  provisions  of  this  section,  where  the  objectioa 
to  the  sale  is  disallowed.  Where,  however,  the  objection  to  the 
sale  is  allowed,  as  in  the  present  case,  the  section  provides  that  the 
order  shall  be  final;  and  it  is  perfectly  clear  to  me  that  that  n>eans 
"  shall  not  be  open  to  appeal,''  and  that  there  may  be  a  remedy 
by  a  new  suit  in  such  a  case.  In  short,  the  section  appears  to  me 
clearly  to  provide  for  two  diflFerent  remedies  applicable  to  the  two 
kinds  of  orders  provided  for.  The  first  relates  to  the  case  where 
the  objection  is  allowed  and  the  order  thereon  fioal  ;  in  that  case 
there  is  no  appeal,  but  a  suit  will  lie.  The  second  kind  of  order  is 
where  the  objection  is  disallowed,  in  which  case  the  order  may  be 
appealed  against,  but  a  fresh  suit  is  excluded,  I  therefore  entirely 
aaree  with  Mr.  Justice  Pearson  and  in  the  order  he  proposes,  and 
I'would  therefore  allow  this  appeal  and  reverse  the  order  of  the 
Division  Bench  with  all  costs, 

PBAR60N,  J.— I  adhere  to  the  opinion  expressed  in  my  jadg- 
ment  of  the  16th  March  last  and  have  nothing  to  add  thereto. 

Straight,  J.— It  seems  to  me  that  this  suit  can  properly  be. 
maintained  and  that  the  plaintiffs  are  entitled  to  succeed.  Ne 
doubt  the  Subordinate  Judge's  order  professed  to  be  passed  under 
8s  256  and  257  of  Act  VIII  of  1859,  and  it  was  not  open  to  appeal ; 
but  I  fail  to  find  any  prohibition  in  s.  257  of  Act  VIII  of  1859  to 
the  bringing  of  a  suit  by  a  party  aggrieved  by  an  order  setting 
aside  a  sale,  where  such  order  has,  as  in  the  present  ease,  been 
passed  "uttra  virei'  and  directly  in  contravention  of  the  provisions 
of  8-  256.  The  case  of  Sukhai  v.  Daryai  ( I)  appears  to  me  to  be  in 
0)  L  L.  B.,  1  AlU,  m. 
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poini  and  is  an  auibority  I  see  no  reason  to  dissent  from.  I  there- 
fore agree  with  Mr.  Justice  Pearson  that  the  appeal  shonld  be 
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decreed  ^ith  costs^  and  that  the  plaintiffs  should  have  given  them 


Oldfield,  J.— This  is  a  suit  brought  by  an  auction-purchaser 
of  property  sold  in  execution  of  a  decree  on  the  20th  September, 
1877,  to  have  the  sale  maintained  in  his  favour  by  cancelling  the 
order  of  the  Subordinate  Judge  who  set  aside  the  sale.  The 
question  is  whether  the  suit  is  maintainable  with  reference  to  the 
proTisions  of  s.  257,  Act  VIIL  1859.  It  appears  that  the  sale 
bad  been  notified  to  take  place  on  the  20th  September,  1877,  but 
prior  to  that  date  the  judgment-debtor  applied  to  have  the  sale 
postponed  for  two  months,  and  the  Subordinate  Judge  passed  the 
following:  order : — "  The  sale  be  postponed  on  the  condition  that 
the  talabdna  fees  for  issue  of  fresh  notiQcations  are  paid,  and  an 
abstract  proceeding  be  sent  to  the  officer  conducting  the  sale  for 
postponement"  The  judgment-debtor  did  not  deposit  the  fees,  and 
an  officer  of  the  Court  reported  the  fact  to  the  Subordinate  J udge  on 
tiie  19th  September,  the  day  before  that  fixed  for  the  sale,  and  that 
in  consequence  the  order  for  postponement  of  the  sale  had  not  been 
issued,  and  the  Subordinate  Judge  on  this  report  ordered  that  the 
judgment-debtor's  petition  for  postponement  be  rejected  and  the 
sale  should  take  place;  the  sale  was  held  the  next  day,  20th  Septem- 
ber, and  the  defendant  purchased  the  property  put  up  for  sale.  Both 
decree-holder  and  judgment-debtors  then  put  in  objections  to  the 
sale.  The  decree-holder  complained  that  the  Court  had  ordered  the 
postponement  of  the  sale,  and  its  order  had  gained  publicity  in  the 
village  and  neighbourhood,  and  consequently  the  decree-holder  and 
&11  the  neighbouring  zamindars  did  not  come  to  make  purchase,  and 
the  property  worth  Rs.  3,000  had  in  consequence  been  sold  for 
Rs.  350,  and  bought  by  a  mukht4r  and  petition-writer  of  the  Court ; 
and  he  contended  that  a  fresh  notification  ought  to  have  been  issued, 
&ud  the  order  for  postponement  ought  not  to  have  been  made  in 
lus  ahsence  without  notice  to  him,  and  he  asked  to  have  the  sale  set 
>Mde  on  the  above  grounds.  The  judgment-debtors,  besides  urging 
^MJttilar  objections,  urged  also  that  the  sale-notifications  had  not  been 
^ckupon  the  property  or  served.   The  Subordinate  Judge  held 
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1880  that  the  jadgment-debtors  had  no  real  cause  of  complaint,  as  the 
DiwAN  SniGB  postponement  of  the  sale  was  conditional  on  their  deposit- 

V.         ing  fees,  which  thej  failed  to  do;  but  that  the  decree-holder's 
S^Eu^      objection  was  valid,  as  the  order  was  made  in  his  absence,  and  had 
caused  misapprehension,  and  the  result  had  been  to  prejudice  both 
him  and  the  judgment-debtor ;  and  he  set  aside  the  sale. 

Now  by  the  provisions  of  s.  257,  Act  VIII  of  1859,  an  order  for 
setting  aside  a  sale  passed  on  an  objection  made  under  s.  256, 
Act  YIII  of  1859,  on  the  ground  of  material  irregularity  in  publish- 
ing or  conducting  a  sale,  is  final,  and  will  preclude  a  suit  on  the 
part  of  the  auction-purchaser  for  having  the  sale  maintained  in  his 
favof. 

On  this  point  I  may  refer  to  caseB^—Kooldeb  $ingh  v.  Juggumath 
Singh  (I) ;  Mobkoonissa  v.  Dewan  Ali  (2);  Sookoovuir  Singh  v.  Kathee 
Singh  (3) ;  and  Kooldeep  JIarain  Singh  v.  Lukheen  Singh  (4).  In 
the  last  case  Peacock,  C.  J.,  remarks  : — If  Uie  objection  be  allowed 
the  order  made  to  set  aside  the  sale  is  final ;  that,  as  I  understand 
it,  ipeaps  final  for  all  purposes.''  It  is  only  when  a  Court  has  set 
aside  a  s^le  otherwise  tiian  in  the  exercise  of  its  jurisdiction  under 
s.  257,  Act  VIII  of  1859,  that  a  suit  has  been  allowed.  Now  in  the 
case  before  us  it  appears  to  me  indisputable  that  the  Subordinate 
Judge,  >vhpn  he  passed  his  order  for  setting  aside  the  sale,  was 
acting  under  tiie  provisions  of  ss.  256  and  257,  Act  VIII  of  1859. 
The  objections  made  to  the  sale  were  clearly  on  the  ground  of 
irregularity  in  publishing  the  sale,  and  were  so  treated  by  the 
Subordinate  Judge,  whose  order  was  made  under  s.  257,  and  who 
"ijras  thus  acting  in  the  exercise  of  his  jurisdiction  when  he  made  the 
order  to  set  aside  the  sale ;  and  indeed,  as  the  Jpdge  has  observed, 
it  was  not  even  contended  in  this  suit  that  the  Subordinate  Judge's 
order  was  ultra  vires ;  apd  I  may  here  observe  that  the  Judge  has 
drawn  a  correct  distinction  between  this  case  and  Uiat  of  Sukhai  v. 
Daryai  (5),  where  the  Court,  in  setting  aside  the  sale,  c(oes  not  appear 
to  have  been  proceeding  under  the  provisions  of  s.  257,  In  the 
case  before  us,  the  only  objection  wfeich  can  be  advanced  against 

(1)  2  W.  R.,  Misc.,  19.  (4)  9  W.  R.,  218. 

<2)  4  W.  R.,  22.  (5;  I.  U  9.,  %  AU.  S74. 

i^)  13  W.  R.,  250,  V  /     ^  .     »  + 
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the  Subordinate  Judge's  order  is  that  there  had  been  no  material 
irregalarity  of  the  natnre  mentioned  in  8.  25 6,  inasmuch  as  the 
order  given  for  postponement  of  the  sale  had  never  in  fact  taken 
effect,  and  therefore  Uie  Subordinate  Judge  ought  to  have  disal- 
lowed the  objections  taken  to  the  sale.  Possiblj  that  may  be  the 
case,  but  the  error  of  the  Subordinate  Judge  was  one  of  judgment ; 
be  may  have  given  an  improper  order  on  the  merits  of  the  objections, 
but  his  order  was  not  given  without  jurisdiction,  being  clearly 
made  under  8.  257,  Act  VI II  of  1859,  being  an  order  which  he 
was  competent  to  make  under  that  section.  The  objections  to  sale 
were  made  under  s.  256 ;  the  Subordinate  Judge  was  bound  to  dis- 
pose of  them  under  s.  257  ;  and  he  did  so  dispose  of  them  ; 
and  when  thus  acting  the  merits  of  his  order  cannot  be  made  the 
subject  of  inquiry  in  a  regular  suit  The  object  of  the  law  was 
expressly  to  prevent  questions  of  this  kind  being  re-opened  on  their 
merits,  and  1  think  the  law  would  be  defeated  if  the  plaintiff  were 
permitted  to  bring  this  suit.  It  appears  to  me  that  the  plaintiff  has 
no  right  other  than  to  recover  his  purchase-money  with  interest 
under  s.  258,  Act  Y III  of  1859,  and  he  has  really  no  particular 
ground  of  complaint.  He  could  again  bid  for  the  property  at  its 
re-sale,  whereas  on  the  otber  hand  the  maintenance  of  the  sale 
under  the  circumstances  would  be  a  hardship  and  loss  to  the  parties 
to  the  decree,  if  as  is  not  improbable  the  property  sold  for  a  song 
in  consequence  of  the  impression  having  got  abroad  that  the  sale 
had  been  postponed.  As  Peacock,  C.  J.,  remarked  in  the  ease 
o{  Kooldeep  Ifarain  Sinffh  v.  Lukheen  Smgh  (1)  already  referred 
to  the  setting  aside  the  sale  would  cause  no  great  hardship  :  for, 
if  the  objection  were  allowed,  the  only  person  likely  to  be  affected 
by  setting  aside  the  sale  would  be  the  purchaser  at  the  sale  :  but  he 
conld  not  be  greatly  injured:  for  when  a  sale  is  set  aside,  the 
purchaser  is  entitled  by  s.  258  to  receive  back  his  purchase-money, 
with  or  without  interest." 

I  must  hold  that  this  suit  is  not  maintainable  and  has  been 
rightiy  dismissed,  and  I  would  dismiss  this  appeal  with  costs. 


Appeal  allowed* 


<1)  9  W.  B.,  218. 
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CKIMINAL  JURISDICTION. 


Btfore  Mr,  Justice  Oldfield  and  Mr.  Justice  Straight. 


EMPRESS  OF  INDIA  v.  DOSABHOY  FBAMJI  Aino  akothsb. 


Act  III  of  1880  {Cantonments  Act),  $.         Soldier'^ '^SuJhConductor^Sale 
of  spirituous  liquor. 


A  Sub-Condactor  in  the  Commiasariat  Department  is  not  a  "soldier  '*  within 
the  roeaniog  of  s.  14  of  Act  III  of  1880  ;  and  consequently  the  sale  of  splrituoat 
liquor  to  the  wife  of  such  a  person  without  the  license  required  bj  that  section 
is  not  an  offence  against  that  section* 

This  was  a  reference  to  the  High  Court,  under  s.  296,  Act  X  of 
1872,  by  Mr.  W.  Young,  Sessions  Judge  of  Bareilly.  It  appeared 
from  the  Sessions  Judge's  referring  letter  that  on  the  12th  June, 
1880,  the  Cantonment  Magistrate  of  Bareilly  had  convicted  and 
punished  with  fines  one  Dosabhoy  Framji  and  one  Ghulam  Husain 
for  ofiences  against  s.  14  of  Act  III  of  1880,  in  that  they  had  sold 
liquor  to  the  wife  of  a  European  Sub-Conductor  of  the  Commis- 
sariat Department,  without  the  written  license  required  by  that 
section.  The  Sessions  Judge  was  of  opinion  that  these  convictions 
were  contrary  to  law,  inasmuch  as  the  term  "European  soldier" 
in  s.  14  of  Act  III  of  1880  did  not  include  a  Sub-Conductor  of  the 
Commissariat  Department.  The  Sessions  Judge  observed  in  his 
referring  letter  as  follows:— "There  is  no  defioition  of  the  term 
^European  soldier'  in  the  said  Act  III  of  1880,  and  we  have  to  search 
elsewhere  for  illustration.  In  common  parlance  the  word  ^soldier' 
is  used  to  denote  every  person  in  the  army  from  the  Commander- 
in-Chief  to  the  latest  recruit,  and  also  comprehends  many  who  have 
long  ago  either  definitively  or  conditionally  renounced  military  life 
for  civil  pursuits.  It  is  I  think  obvious  that  this  is  not  the  mean- 
ing contemplated  by  the  use  of  the  words  *  European  soldier' in 
8.14,  Act  III  of  1880,  but  they  bear  some  less  comprehensive 
meaning.  By  Interpretation  Clause  of  Act  V  of  1869,  *  The 
Indian  Articles  of  War,'  it  is  laid  down  that  *  soldier  and  soldiers 
include  non-commissioned  officers  and  all  armed  persons  doing 
duty  in  the  ranks  of  the  army.'  But  it  is  to  be  observed  that  this 
definition  docs  not  include  *  warrant-officers,'  and  Mr,  Little  is  a 
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warrant-offioers.   This  omLsBioii  cannot  be  accidental,  for  only  a  1880 
few  lines  previously  the  same  Act  (V  of  1869)  contains  a  specifica-  Emprbss  oi 
tion  of  persons  to  whom  certain  articles  shall  apply,  and  therein  Ihbix 
[vide  Fart  I  (d)  of  the  said  Act]  warrant-offioers  are  distinctly  Dos^hot 
named  as  a  class  by  themsdves  separate  from  non-commissioned  ^i^mji. 
offioerB,  whose  place  in  the  list  follows  directly  after  them*  War* 
lant-officers  are  of  a  grade  as  distinct  from  non-commissioned 
officers  as  are  commissioned  officers.   Their  duties,  priyileges, 
responsibilities  are  all  distinct  from  those  of  non-commissioned 
officers,  and  Mr.  Little  is  not  an  armed  person,  doing  duty  in  the 
ranks.  He  wears  no  nnif  orm,  does  not  live  in  barracks,  does  not 
attend  master.   To  continue:  if  the  provisions  of  the* Mutiny 
Act'  (41  Yic,  0. 10)  are  considered,  we  find  that  there  is  a  general 
dause  declaring  that  in  its  interpretation '  all  powers  and  provisions 
relating  to  soldiers  shall  be  construed  to  extend  to  non-commis- 
sioned officers  xmless  when  otherwise  provided.' — Vide  s.  67, 
Ifutiny  Act.   Here  again  the  scope  of  the  Act  is  not  extended 
as  far  as  warrant-officers,  but  only  to  non-commissioned  officers. 
As  far  as  the  facts  before  me  go,  I  do  not  think  that  there  is  good 
warranty  for  the  extension  of  the  term  ^European  soldier'  in 
8. 14,  Act  III  of  1880,  so  as  to  include  by  it  ^  warrant-officers,'  as 
has  been  done  by  the  Cantonment  Magiotrate.   If  the  view  then 
^oh  I  take  is  correct,  the  fines  imposed  by  the  lower  Court  were 
inegal." 

Mr.  Chatterji  for  Dosabhoy  Pramji. 

The  Junior  Qovemment  Pleader  (Babu  Dwarka  Nath  Banarjij 
for  the  Crovm. 

The  judgment  of  the  Court  (Oldfibld,  J.,  and  Straight,  J.) 
was  delivered  by 

Straight,  J. — We  are  of  opinion  that  the  views  expressed  by 
the  Sessions  Judge  in  his  referring  letter  are  correct,  and  that  a 
Sub-Conductor  in  the  Commissariat  Department  is  not  a  **  soldier  " 
within  the  meaning  of  s.  14,  Act  III  of  1880.  The  two  orders 
pwsed  by  Mr.  Petre  on  the  12th  of  June  last  must  therefore  bo 
qiiashed,  and  the  fines,  if  they  have  been  paid,  returned . 
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Btfore  Sir  Bohert  Stuart,  Kt.,  Chief  Justice,  Mr,  Justice  Pearson^  Mr.  Justice 

Turner,  Mr,  Juttiee  Spanhie,  and  Mr,  Justice  Oldfield. 
JANKI  PEASAD  (Plaintiff)  v.  BALDEO  NAEAIN  and  othbm 

(Defendants).  • 
Money-decree — Decree  enforcing  Hypothecation^Mertgage. 

A  suit  on  a  bond  in  wluch  immoYeable  propertj  was  hypothecated  was  adjust- 
ed by  the  defendant  agreeing  to  pay  the  amount  claimed  and  costs,  with  inteiest, 
by  instalments  within  a  fixed  time,  and  that,  in  the  event  of  de&ult ,  the  plaintiff 
should  be  at  liberty  to  bring  such  property  to  sale.  The  Court  made  a  decrea 
ordering  the  defendant  to  pay  the  plaintiff  the  amount  claimed  and  costs  with 
interest,  "in  accordance  with"  such  agreement.  Held  (Tubnbb  J.,  and  Oldfield, 
J.,  dissenting)  that  such  decree  was  a  mere  money -decree,  and  not  one  which 
gaye  the  plaintiff  a  lien  on  such  property. 

The  plaintiff  in  this  suit  olaimed  tlie  moneys  due  on  a  bond 
dated  the  18th  December  1867,  "by  establishment  and  enforce- 
ment of  his  right  as  mortgagee  in  respect  of  the  property  pledged 
and  mortgaged  in  the  bond.  "  He  claimed  to  recover  such  moneys 
from  the  obligors  of  the  bond,  one  Ghulam  Ismail  and  his  two  sons, 
personally,  and  by  the  auction-sale  of  the  property  hypothecated 
in  the  bond.  He  joined  as  defendants  in  the  suit  Baldeo  Narain, 
Jagat  Narain,  and  Bishen  Narain,  persons  who  had,  on  the  20th 
July  1871,  purchased  a  portion  of  such  property  at  a  sale 
in  the  execution  of  a  decree  against  Ohulam  Ismail  and  his  sons, 
dated  the  5th  March  1^66;  and  Abdul  Qhanni,  the  person  to 
whom  Ghulam  Ismail  and  his  sons  had  transferred  by  sale  another 
portion  of  such  property,  under  an  instrument  bearing  date  the 
20th  June  1870.  He  alleged  that  the  decree  dated  the  5th  March 
1866,  was  a  mere  money-decree.  The  auction-purchasers  had 
obtained  that  decree  in  the  Court  of  the  Principal  Sadr  Amin  of  Al- 
lahabad in  a  suit  on  two  bonds  for  the  payment  of  money  dated, 
respectively,  the  17th  January  1860  and  the  14th  September  1860, 
cocecuted  in  their  favour  by  Ghulam  Ismail  and  his  sons,  in  which 
the  property  in  respect  of  which  they  were  sued  had  been  hypo- 
thecated to  them.  lu  that  suit  Ghulam  Ismail  and  his  sons  filed  a 
eonf  ession  of  judgment,  the  material  part  of  which  was  as  follows : — 

♦  Kegular  Appeal,  No.  76  of  1873,  from  a  decree  of  T.  W.  Eawlins,  Esqil 
Subordinate  Judge  of  AUahabad,  dated  the  6th  June  1873.  Beported  under 
the  special  orders  of  the  Hon'ble  the  Chief  Justice. 
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« We  (the  defendants)  •  •  •  •  do  dedare  that,  1876 
whereafl  a  regular  suit  filed  by  plaintiffs,  claiming  Rs^  5,589^6-6^  Janki  Pba- 
nnder  two  deeds  dafced  17tli  January  1860  and  Hth  Septem*  bad 
ber  1860  respectively,  in  which  all  our  zamindari,  as  detailed  Baldbo 
therein,  is  mortgaged,  is  pending  against  us  (defendants)  in  the  I^abaik. 
Principal  Sadr  Amin's  Oourt,  and  whereas  the  claim  of  the  plaintiffs 
is  in  all  respects  right  and  proper,  we  have,  considering  its  justice^ 
willingly  and  voluntarily  executed  this  confession  of  judgment  cove-^ 
Banting  to  pay,  without  objection,  in  two  yeai«  the  aggregate 
amount  of  their  claims  with  costs  and  interest,  to  the  extent  as  may 
be  spedfied  in  the  decision.  The  interest  on  the  amount  decreed 
until  liquidation  thereof  shall  be  paid  by  us  half- yearly  to  the  plain- 
tiffs at  the  rate  of  one  per  cent,  per  mensem,  and  we  shall  have  the 
payment  endorsed  on  the  decree,  and  a  petition  informing  the  Court 
of  the  fact  will  be  presented.  We  (the  judgment-debtors)  shall  not 
daim  a  deduction  of  any  payments  made  in  part  or  whole,  unless 
endorsed  on  the  decree  and  communicated  to  the  Court  by  petition. 
We  shall  not  claim  a  deduction  of  the  stipulated  interest  paid  by 
ns  in  the  principal  amount  of  the  decree,  and  should  we  do  so,  it 
BhaU  be  false  and  illegal.  The  whole  of  the  property  as  entered  in 
the  deed  shall  remain  hypothecated  and  mortgaged  till  payment  of 
the  entire  demand.  If  a  regular  suit  is  brought  against  us  jointly 
or  severally,  by  any  creditors  within  the  above  stipulated  period,  or 
if  an  application  for  execution  of  decree  is  presented  in  Court  by 
any  decree-bolder,  or  if  a  part  or  the  whole  of  the  mortgaged  pro- 
perty belonging  to  us  is  farmed  out  or  put  up  for  auction-sale  in 
de&olt  of  payment  of  arrears  of  revenue,  or  if  we  (judgment-debt- 
ors) fail  to  pay  interest  mentioned  above,  or  if  the  decree-holders 
find  any  obstacle,  great  or  small,  in  the  recovery  of  the  decretal 
amount,  they  shall  have  the  power  at  all  times  to  duly  realize,  in  a 
hunp  sum,  the  principal  and  interest  due  under  the  decree  from  us 
and  from  our  zamindari  property  mortgaged  and  hypothecated  in 
tile  deeds  on  which  the  daim  is  based,  without  waiting  for  the 
expiry  of  the  fixed  period,  and  in  cancelment  thereof,  we  ( judgment- 
d^tors)  shall  never  have  any  obj  ection  to  the  annulment  of  the  agree  - 
Blent.  We  have  written  this  confession  of  j  udgment  containing  the 
iongmg  conditions  to  stand  as  evidence.  The  correctness  of  the 
above  facta  oan  be  ascertained  from  the  pleader  for  the  p!aintLffs. " 
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The  Principal  Padr  Amin  gave  the  aaotion-purcliaserfl  a  decree  on 
the  5th  March  1866,  which,  after  setting  forth  the  particnlars  of 
their  claims  and  reciting  that  the  case  had  been  brought  forward  on 
that  date  for  hearing  and  discussion  in  the  presence  of  the  pleaders 
for  the  parties,  and  that  defendants  had  confessed  judgment,  pro- 
ceeded in  these  terms: — '^According  to  the  confession  of  judgment, 
it  was  ordered  that  a  decree  for  Bs.  5,589-6-6,  the  amount  claimed, 
the  costs  and  interest  for  the  time  the  suit  was  pending,  and  on  all 
the  items  to  the  date  of  realization  be  passed  in  favour  of  the  plaintiffs 
against  the  defendants,  who  have  promised  to  pay  the  amount  due 
to  the  plaintifb  within  two  years  in  their  confession  of  judgment 
admitted  by  the  plaintifb. " 

In  the  present  suit  the  auction-purchasers  set  up  as  a  defence 
that  the  decree  of  the  5th  March  1866,  under  which  they  had  pur« 
chased,  was  not  a  mere  money-decree,  but  one  which  enforced  an 
hypothecation  of  the  property  purchased  by  them  of  an  earlier 
date  than  the  date  of  the  hypothecation  which  the  plaintiff  sought 
to  enforce,  and  consequently  that  property  was  not  liable  to  the 
hypothecation  which  the  plaintiff  sought  to  enforce.  Upon  the 
issue, — Is  the  decree  of  1866  to  be  considered,  as  a  decree  against 
the  mortgaged  property  ? — the  Court  of  first  instance  held  that 
that  decree  should  be  so  considered,  its  decision  upon  this  issue 
being  as  follows  : — I  have  no  hesitation  in  finding  for  the  defend- 
ant. The  decree  was  given  without  any  inquiry  into  the  merits 
of  the  case  on  the  defendant's  full  confession  of  judgment,  and  was 
evidently  intended  to  be  in  strict  accordance  with  it.  The  decree- 
holder,  if  he  discovered  the  omission,  should  have  applied  to  the 
Court  to  have  it  repaired ;  but  if  he  failed  to  do  this,  possibly  from 
ignorance  of  the  terms  in  which  the  decree  was  couched,  or  mis- 
apprehension of  the  full  meaning  of  the  omission,  it  would  be 
obviously  inequitable  to  pimish  him  by  stereotyping  a  clerical  error 
of  the  decree- writer. " 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
decree  of  the  5th  March  1866  had  been  misconstrued  by  the  Court 
of  first  instance,  and  that  it  was  merely  a  decree  for  the  payment  of 
money.  The  Division  Bench  before  which  the  appeal  came  for 
hearing  (Pbaeson,  J.,  and  Tubnee,  J.)  referred  to  the  Full  Bench 
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ihe  question  whether  that  decree  was  a  mere  money-decree  of  1876 


Jauki  Pea. 

SAD 
V, 

Baldbo 


SAD 

Mimshi  Hanuman  Prasad  and  Pandit  Bishambhar  Nath  for  v. 


iheappeUant.  f^^^^ 

The  Junior  Oovemtnent  Pleader  (Babn  Dtoarka  Nath  Banarjt) 
Babu  Beni  Prosody  Mnnshi  Sukh  Bam,  and  Mir  Akbor  Musain  for 
the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  :^ 

Stuart^  O.J. — ^The  question  referred  in  this  case  is  whether 
the  decree  under  which  the  property  was  sold  was  a  mere  money- 
decreOy  or  whether  it  was  a  decree  which  could  also  be  enforced 
against  the  property  hypothecated  in  the  bond.  The  facts  and 
prooednre  which  raised  this  question  ars  somewhat  peculiar,  and 
there  may  possibly  have  been  some  mistake  in  preparing  the  decree 
in  the  terms  in  which  it  is  drawn  up.  But  taking  it  as  it  stands, 
I  am  dearly  of  opinion  that  it  was  a  mere  money-decree  and  noth- 
ing more.  It  was  a  decree  passed  on  a  confession  of  judgment. 
(The  learned  Chief  Justice,  after  setting  out  the  decree  and  the 
coof  eeaion  of  judgment  as  set  out  above,  continued) :  Such  being 
the  confession  of  judgment,  it  appears  to  me  difficult  to  resist  the 
oondusion  that  it  was  the  intention  of  the  parties  to  give  the 
plafn  tiffs  recovery  against  the  property,  as  well  as  against  the  persons 
of  their  debtors,  and  that,  if  the  decretal  order  stopped  short  at  the 
money,  and  did  not  in  its  terms  cover  recourse  against  the  property, 
that  was  simply  a  mistake  on  the  part  of  the  officer  who  drew  it  up. 
And  such,  I  say  again,  was,  I  think,  the  probable  intention.  But 
we  cannot  construe  a  decree  by  means  of  supposed  intentions,  or 
presumptionsy  or  inferences.  We  must  look,  and  we  must  look 
alone,  to  the  decreeing  and  operative  words  in  which  it  is  expressed, 
and  so  reading  this  decree  I  cannot  extend  its  terms  so  as  to 
make  it  enforceable  against  the  hypothecated  property  in  respect 
of  the  lien  in  the  bonds,  but  must  regard  it  as  a  mere  money-decree* 
And  as  I  suggested  at  the  hearing,  and  notwithstanding  any  reason- 
able belief  to  the  contrary,  from  the  peculiar  terms  of  the  confession 
of  judgment,  the  decree,  by  stopping  short  at  the  order  for  payment 
of  the  money  only,  may  possibly  have  given  effect  to  some  under- 
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1876      standrng  or  intermediate  arrangement  among  the  parties.  Snoh 
Jahki  Pba-      understanding  or  arrangement  may  not  have  been  likely,  bat 
it  is  a  possible  contingency,  and  it  is  not  at  least  violently  opposed 
Baldbo    to  the  terms  of  the  defendant's  confession.    But  be  that  as  it  may^ 
Nabain.   ii^Qj^Q  ig  the  decree  itself  in  the  terms  in  which  it  was  allowed  to 
go  out,  and  for  the  purpose  of  the  present  reference  it  is  imma- 
terial whether  it  was  drawn  up  in  these  terms  by  mistake  or  not. 
Nor  can  it  be  said  that  so  far  as  it  goes,  it  is  not  aeeording  to  the 
confession  of  judgment,  although  it  might  have  gone  further 
according  to  the  spirit  and  possible  intention  of  that  confession. 

Pbakson,  J. — We  are  asked  whether  the  decree  of  the  Court 
of  the  Subordinate  Judge  of  Allahabad,  dated  5th  March  1866,  in 
the  original  suit  No.  98  of  1866  is  a  mortgage  decree  or  a  mere 
money-decree.  The  decree  orders  the  payment  to  the  plaintifEs  of 
Rs.  6,589-6-6,  the  amount  claimed,  with  costs  and  interest  for  the 
period  during  which  the  suit  was  pending  and  to  the  date  of  realiza- 
tion, by  the  defendants  within  two  years,  the  period  specified  in  the 
confession  of  judgment  accepted  by  the  plaintiffs.  Having  regard  to 
the  terms  of  the  decree,  it  seems  to  me  impossible  to  hold  that  it  is 
more  than  a  mere  money-decree.  The  relief  granted  is  money  only^ 
nor  is  it  provided  that  the  money  may  be  realized  by  the  sale  of 
any  particular  proJ)erty  by  reason  of  its  hypothecation  for  the  pur- 
pose. No  doubt  it  appears  that  the  decree  was  passed  in  accord- 
ance with  a  confession  of  judgment,  and  does  not  include  all  the 
purport  thereof.  There  is  reason  to  believe  that  it  was  imperfectly 
drawn  out,  and  its  imperfection  is  detrimental  to  the  decree- 
holder.  It  was  competent  to  him  to  have  applied  for  its  eorrection ; 
but  it  is  not  competent  to  us  to  rule  that  it  is  other  than  a  mere 
money-decree  in  the  terms  in  which  it  has  been  drawn. 

Turner,  J.  (Oldfield,  J.,  concurring) — ^There  can  be  no 
doubt  that  the  Court  intended  to  pronounce  a  decree  in  the  terms 
of  the  confession  of  judgment,  and  that  the  confession  contained  a 
stipulation  that,  in  the  event  of  default  in  the  payment  of  the  instal- 
ments, the  decree-holder  should  be  at  liberty  forthwith  to  bring 
the  property  to  sale.  The  intention  of  the  Court  then  was  that 
the  decree  should  embody  the  relief.   The  operative  part  of  the 
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decree  nmB  as  follows: — "In  aooordanoe  with  the  confession  of  187(5 
judgment  filed  by  the  defendants,  it  is  ordered  that  a  decree  fot  jj^^i  -p^, 
Bs.  6,689-6-6,  the  amount  of  the  claim,  the  costs,  and  interest  pend-  8ad 
ing  the  suit,  and  on  the  whole  amount  up  to  the  date  of  realization,  ^aldbo 
within  the  two  years  mentioned  in  the  confession  of  judgment 
aooepted  by  the  plaintifEs,  be  passed  in  favour  of  the  plaintiffs  against 
the  defendants."    This  decree  is  no  doubt  most  inartificially  pre- 
pared, but  it  contains  in  the  judgment  language  sufficient  to  import, 
not  a  part  only,  but  the  whole  of  the  terms  of  the  confession  ;  and  it 
being  manifestly  the  intention  of  the  Oourt  and  the  parties  that  the 
whole  of  the  terms  should  be  incorporated  in  the  decree,  we  consider 
onrselyes  warranted  in  pronouncing  that  the  decree  id  not  a  mere 
money-decree,  and  that  the  sale  effected  under  it  was  made  in 
exercise  of  the  power  of  sale  for  the  enforcement  of  the  security. 

Spankib,  j. — We  are  asked  whether  the  decree  is  merely  a 
money-decree,  or  whether  it  includes  all  the  tetms  of  the  com- 
promise, and  so  declares  the  decree-holder's  lien  on  the  property 
hypothecated  in  the  bonds  on  which  the  plaintiffs  sued  and  the 
defendants  filed  a  confession  of  judgment.  It  appears  to  me,  looking 
at  the  terms  of  the  decree,  that  it  is  confined  to  a  decree  for 
Es.  5,589-6-6,  the  amount  claimed,  and  costs  and  interest,  "in  favour 
of  the  plaintiffs  against  the  defendants,  who  promise  to  pay  the 
amount  due  to  the  plaintiffs  within  two  years  as  specified  in  their 
oonf  ession  of  judgment  accepted  by  the  plaintiffs. "  I  think  that  this 
is  a  money-decree,  and  that  the  words  outside  the  decree,  "  and 
according  to  the  confession  of  judgment  filed  by  the  defendants, 
it  was  ordered^  "  cannot  be  said  to  extend  all  the  teune  of  the 
confession  of  judgment  to  the  decree  itself. 

APPELLATE  CIVIL. 

  March  31. 

Before  Mr.  Justice  Pearson  and  Mr,  Justice  Oldfield,   

DtTEGA  PEAS  AD  (Plaintiff)    BaLDEO  anp  othbbs  (Defendants).* 

Agretmemt  without  Consideration^ Act  IX  of  1872  (Contract  Act),  s,  2  {d) 

and  s,  25  (2). 

The  plamtiff  sned  to  establish  an  agreement  in  writing  by  whioli  the  defend- 
ants promised  to  pay  him  a  commission  on  articles  sold  through  their  agency  in  a 

•Second  Appeal,  No.  1066  of  1879,  from  a  decree  of  P.  E.  Elliot,  ]^., 
Judge  of  Mainpuri,  dated  the  1st  July  1879,  reversing  a  decree  of  Mirza 
Abid  Ali  Beg^  bubordinate  Judge  of  Mainpuri,  dated  the  10th  July- 1878. 


Digitized  by 


THE  INDIAN  LAW  EEPOETS. 


[TOL.  nr. 


jggQ      tmz&r  in  wliidi  tliey  occupied  shops,  in  consideration  o!  the  plaintiff  having 

 expended  money  in  the  constmotion  of  snoh  h&z&t.   Such  money  had  not  been 

jyvn^L^JtA,*  expended  by  the  plaintiff  at  the  request  of  the  defendants,  nor  had  it  been 
expended  by  him  for  them  Toluntarily,  but  it  had  been  expended  by  him 
BjUiBBO.  voluntarily  for  third  parties.  Meld  that  such  expenditure  was  not  any 
consideration  for  the  agreement  within  the  meaning  of  s.  2  (d)  of  Act  IX  of 
1872,  and  the  agreement  did  not  fall  within  cl.  (2),  s.  25  of  that  Act,  and  was 
Toid  for  want  of  consideration. 

In  or  aboTit  the  year  1862  a  market  for  grain  was 
establidhed  at  Etdwah,  and  called  Hume  Ganj,  after  the  Col- 
lector of  the  Et&wah  district  of  that  name.  The  plaintiff  in  this 
saiti  Dnrga  Prasad,  had,  at  the  instance  of  the  Collector,  assisted 
in  the  establishment  of  the  market,  erecting  shops  at  his  own 
expense  and  causing  other  persons  to  erect  them,  and  causing 
persons  to  occupy  such  shops.  Some  of  the  occupiers  of  such 
shops  set  up  business  as  agents  for  the  sale  of  grain  and  other 
commodities,  taking  a  commission  of  Be.  1-8-0  per  cent,  from  the 
**  biparisj*  or  traders,  who  frequented  the  market.  The  plaintiff,  on 
ihe  ground  apparently  of  his  services  in  establishing  the  market, 
claimed  to  be  ehaudhri "  of  the  market,  and  as  such  to  receiye 
from  such  occupiers  one- third  of  such  commission.  The  plaintiff's 
claim  appeared  to  haye  been  recognized  by  the  district  authorities 
for  in  or  about  1864  the  Municipal  Committee  made  an  order 
declaring  him  entitled  to  such  shctre  of  such  commission.  Such 
occupiers  had,  however,  always  disputed  the  daim,  and  in  August 
1864,  at  their  instance,  the  order  above  mentioned  was  cancelled  by 
the  Local  Government  as  illegal  With  a  view  to  settle  the  con- 
stant disputes  between  the  plaintiff  and  such  occupiers,  the  Muni- 
cipal Committee  suggested  to  the  plaintiff  that  he  should  enter  into 
an  agreement  with  such  occupiers  respecting  his  claim.  Accord- 
ingly the  plaintiff  produced  an  agreement  in  writing,  which  pur- 
ported to  be  executed  by  the  defendants  in  this  suit,  in  which  it 
was  agreed  by  them  that  he  should  receive  six  annas  of  the  per- 
oentage  received  by  the  occupiers  of  shops  who  acted  as  commissioii 
agents.  This  agreement  was  dated  the  22nd  June  1875.  At  the 
further  suggestion  of  the  Municipal  Committee  the  plaintiff  applied 
to  have  the  agreement  registered,  but  as  many  of  the  defendants 
denied  that  they  had  exceeded  the  agreement,  registration  of  it  was 
refused.   The  plaintiff  was  subsequently  prosecuted  by  one  of  tho 
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pexBons  by  whom  the  agreement  purported  to  be  executed  for  f org-  I88O 
ing  the  Bignature  of  Buoh  person  to  the  agreement,  but  the  prose-  idueoTpbL 
ootion  failed.  In  1877  theplaintlfE  brought  the  present  suit  against  sad 
the  defendants,  one  hundred  and  eighteen  in  number,  to  establish  Bjlldbo. 
the  yaliditj  of  the  agreement.  He  stated  in  his  plaint  the  follow- 
ing particulars  respecting  his  claim: — ''The  plaintiff  established 
two  grain-markets  at  Etaw&h,  one  called  Hume  Ganj,  the  other 
Bam  Ganj,  expending  thousands  of  rupees  in  building  shops  and 
purchasing  land,  at  the  instance  of  the  district  authorities :  the 
defendants  rented  shops  in  these  markets,  and  set  up  as  commission 
agents,  reoeiviug  a  commission  of  Ee.  1-8-0  per  cent,  from  the 
traders:  in  consideration  of  the  plaintiff  having  expended  thousands 
of  rupees,  the  defendants  fixed  eight  annas  of  such  percentage  as 
the  plaintiff's  *haq*  which  they  used  to  pay  him:  in  1875,  by 
mutual  consent,  six  annas  was  fixed  as  the  plaintiff's  ^haq^*  and 
the  defendants  executed  an  agreement  on  the  22Qd  June  1875, 
according  to  which  that  amount  was  paid  to  the  plaintiff:  when 
the  plaintiff  desired  to  have  that  agreement  registered,  some  of 
the  defendants  refused  to  register  it,  others  denied  having  executed 
it;  the  plaintiff  consequently  was  obliged  to  sue  for  the  establish- 
ment of  his  right ;  accordingly  the  present  suit  has  been  brought 
on  the  agreement  by  which  the  defendants  agreed  to  pay  six  annas 
out  of  the  Be.  1-8-0  they  receive  as  conunission  from  the  traders 
to  the  plaintiff  who  is  known  as  ^chaitdhri*  of  the  market. '' 

Nineteen  of  the  defendants  confessed  judgment ;  twenty-eight 
did  not  appear;  and  seventy-one  defended  the  suit,  on  the  ground, 
amongst  others,  that  the  agreement  was  void  for  want  of  consider- 
ation. The  Court  of  first  instance  disallowed  such  defence,  its 
decision  on  the  issue  arising  from  such  defence  being  as  follows : — 

'^Now  it  is  proper  for  the  Court  to  decide  the  defendant's  plea 
Evolved  in  the  second  issue  of  law),  viz. — Is  this  document  invalid 
with  reference  to  s.  19,  Act  IX  of  1872,  or  not  ?  The  Court  thinks 
it  is  noty  because  in  s.  2  {d)^  Act  IX  of  1872,  consideration  is 
defined  as  anything  done  or  promised  to  be  done  or  abstinence  from 
doing  that  thing.  In  that  case  it  should  be  admitted  that  the 
plaintiff,  besides  spending  money  from  his  own  pocket  in  theestab- 
li^ent  of  'Hume  Qanj,'  exeroieed  great  diligence  and  took 
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1880  great  pains  in  having  it  tenanted,  and  this  maiket  gave  the  defend- 
DvuQjL  Pbjl-  ^  opportunity  to  get  *  fees'  {arath)  by  following  their 
8AD  profession.  In  recompense  of  that  trouble  and  diligenoe^  if  a  pov- 
Baldbo.  tion  of  the  fees  was  fixed  for  the  plaintiff  under  the  agreement 
in  question  as  alleged  by  him,  the  consideration  for  that  portion 
of  the  fees  is  that  very  diligence  of  the  plaintiff. "  The  Court  of 
first  instance  in  the  event  gave  the  plaintiff  a  decree  against  all  the 
defendants  excepting  four  of  those  who  had  defended  the  suit< 
On  appeal  by  twenty-five  of  the  defendants  who  had  defended  the 
suit^  the  lower  appellate  Court  held  that  the  agreement  was  void 
for  want  of  consideration^  It  also  held  that  the  genuine  character 
of  the  agreemeut  was  so  doubtful  that  the  agreement  could  not  be 
supported;  and  it  set  aside  the  decree  of  the  Court  of  first  instance, 
and.  dismissed  the  suit.  The  material  portion  of  the  lower  appellate 
Court's  judgment  was  as  follows:— "It  is  contended  that  Durga 
jPrasad,  the  respondent,  neither  had  done,  was  doing,  or  promised 
to  do  anything  for  the  appellant ;  that  the  fees  they  derived  from 
the  *  Wpam '  were  not  due  to  any  exertions  on  his  part;  that  if 
he  built  shops  so  did  the  appellants ;  that  the  efforts  he  may  have 
made  II  or  12  years  previously  to  establish  the  madrket-place  were 
made  to  please  the  Collector  and  not  at  their  desire ;  and  that  it  was 
never  agreed  that  they  should  receive  certain  fees  in  consideration 
of  paying  him  certain  dues.  On  behalf  of  the  respondent  it  is 
argued  that  there  was  consideration  within  the  meaning  of  s.  25 
(2),  Act,  IX  of  1872,  and  that  the  dues  secured  by  the  agreement  were 
in  compensation  for  something  already  voluntarily  done  by  the  res- 
pondent for  the  appellants,  namely,  the  establishment  of  the  market- 
place. I  am  unable  to  see  clearly  what  it  is  that  the  respondent  has 
done  for  the  appellants.  The  market  place  was  evidently  established 
with  great  difficulty  and  in  the  force  of  muoh  opposition  mainly 
through  the  exertions  of  Burga  Prasad,  but  this  was  to  please  the 
Collector  not  the  appellants.  The  respondent  was  a  person  of  stand- 
ing and  influence,  and  in  consideration  of  his  assistance  the  local 
authorities  widied  to  recognize  him  as  chaudhri^hat  their  action 
in  appointing  him  as  such  was  disallowed  by  the  Local  Government 
on  a  petition  being  filed  by  several  persons,  among  whom  were 
some  of  the  defendants.   It  is  evident  that  the  respondent  was  not 
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hj  anj  means  acceptable  to  the  personB  immediately  oonoerned.  188O 
It  might  be  oonsidered  that  the  appellants  would  not  agree  to  pay  JI^^^^Tpr 
the  respondent  fees  nnless  they  had  gained  something  through  bad 
him,  and  that  the  fact  of  their  executing  such  an  agreement  afforded  Baumso. 
A  presmnption  that  he  had  done  something  for  them.  But,  as  will 
be  noticed  under  plea  9,  the  agreement  was  extremely  informal 
and  Tague,  and  there  is  much  reason  to  doubt  whether  in  fact 
it  was  executed  by  most  of  the  defendants  or  not.  It  does  not,  for 
instance,  recite  any  service  done  by  the  respondent  or  advantage 
aeoETuing  to  the  appellants  through  him.  All  the  appellants  are 
made  to  say  in  it  is  that  they  will  not  take  more  than  Ee.  1-8-0, 
out  of  which  they  will  pay  the  respondent  six  annas«  There  was 
evidently  no  *  consideration,'  as  defined  in  s.  2  (rf),  and  as 
evidently  the  circumstances  do  not  bring  the  matter  under 
cL  2,  s.  25  of  Act  IX  of  1872.  I  think  it  desirable,  notwith- 
standing  that  this  finding  is  a  sufficient  reason  for  reversing  the 
decree,  to  enter  into  that  part  of  the  9th  plea  also  which  raises 
the  question  whether  the  deed  was  really  executed  by  the  appel- 
lants or  not,  and  whether  the  confessing  defendants  are  in  collusion 
with  the  plaintiff  or  not.  On  behalf  of  appellants  several  peculiari- 
ties are  pointed  out,  which  tend  to  show  that  the  document  was 
not  executed  with  the  propriety  and  deliberation  suitable  where 
such  considerable  interests  were  coneemed  and  usual  on  such 
oooasions.  It  was  executed  on  an  ^ght-anna  stamp  and  a  penalty 
subsequently  enforced  of  twenty  times  the  proper  stamp.  To  this 
along  slip  of  country  paper  was  pasted  upon  which  the  signatures 
which  oould  not  be  got  on  to  the  stamp  were  written ;  there  were 
no  marginal  witnesses,  and  the  agreement  was  not  drawn  up  in  the 
usual  form.  The  stamp  was  purchased  in  the  respondent's  name, 
not,  as  is  usual  in  such  cases,  by  the  executants.  Several  of  the 
names  are  those  of  shopkeepers,  not  brokers,  though  the  former 
take  no  fees.  From  all  this  the  inference  deduced  on  behalf  of  the 
appellants  is  that  the  document  was  not  fairly  and  openly  executed, 
and  cannot  be  fully  trusted,  and  the  inference  is  not  unreason- 
able. It  is  evident  that  the  Municipal  Committee  did  not  feel 
sure  of  the  genuineness  and  validity  of  the  document  as  they 
wished  to  be,  for  they  recommended  the  respondent  to  get  it 
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1880  registered.  When  he  produced  it  for  registration,  some  of  the 
DuBOA  Pei.-  *^'l®g^  executants  admitted  their  signatures  but  declined  to  register ; 

BAD  others  said  they  had  signed  a  blank  paper ;  and  four  denied  having 
Saxdbo.  executed  the  document  at  ell.  Begistration  was  refused  and  the 
order  maintained  on  appeal.  As  to  one  of  those  who  denied  their 
signature,  it  was  found  by  the  Sessions  Court,  to  which  the  res- 
pondent was  committed  for  trial  on  the  charge  of  forgery,  that 
his  signature  had  in  fact  been  forged,  and  the  document  was 
impounded  though  the  respondent  was  acquitted  on  the  ground  of 
ignorance  and  good  faith.  The  evidence  as  to  the  signature  con- 
sists of  the  statements  of  the  writer  of  the  document,  of  Muhammad 
Nazir,  Tahsildar  and  Sub-Eegistrar,  and  of  several  of  the  confessing 
defendants,  and  is  extremely  weak,  as  might  be  expected  from  wit- 
nesses relating  what  they  could  recollect  after  a  lapse  of  three  years. 
No  confidence  can  be  placed  under  such  circumstances  in  the 
genuineness  of  any  of  the  signatures  which  are  denied.  It  may  be, 
and  apparently  is,  the  case  that  certain  fees  were  paid  to  Durga 
Prasad,  but  there  was  a  dispute  about  them  for  years.  It  is  obvi- 
ous that  the  respondent  was  strongly  supported  by  the  authorities, 
and  it  is  not  improbable  that  some  of  the  appellants  may  have 
given  a  reluctant  assent  to  the  terms  specified  in  the  agreement  and 
that  others  subscribed  to  them  willingly.  But  I  am  of  opinion  that 
the  contract  it  embodies  is  void  for  want  of  consideration,  and  that 
the  whole  document  is  not  such  as  can  be  accepted  as  proving  the 
alleged  agreement,  and  that  the  other  evidence  is  also  insufficient 
to  prove  it." 

The  plaintifE  appealed  to  the  High  Court,  it  being  contended 
on  his  behalf  that  his  past  services  and  exertions  in  establishing 
the  market  were  good  consideration  for  the  agreement ;  that  the 
agreement  was  proved ;  and  that  he  was  entitled  to  a  decree  against 
the  defendants  who  admitted  the  execution  of  the  agreement,  or 
could  not  prove  that  they  had  not  executed  it. 

Mr.  Conlatiy  the  Junior  Oovernment  Pleader  (Babu  Dwarkd 
Nath  Banarji)y  and  Munshi  Sanuman  Prasad  ioi  the  appellant. 

Babu  Baroda  Prasad  Ohose  for  the  respondents. 
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The  judgment  of  the  Court  (Pbakson,  J.,  and  Oldfield,  J.)  1880 
was  delirered  by  Dvuql  Pba- 

SAD 

Oldfielb,  J. — The  object  of  the  suit  is  to  establish  an  agree-  Baldeo. 
ment  in  writing,  dated  the  22nd  June  1875,  alleged  to  have  been 
executed  by  the  defendants,  whereby  they  agreed  to  pay  certain 
Gommission  to  the  plaintiff  .on  the  price  of  articles  brought  for 
sale'in  a  market  called  Hume  Ganj  in  Et&wah.  The  allegation  of 
the  plaintiff  is  that  he  established  the  Ottuj  at  his  own  expense  by 
request  of  the  Collector  at  that  time,  built  shops,  which  were  occu- 
pied by  some  of  the  defendants,  who  received  commission  at 
Be.  1-8-0  per  cent,  on  articles  brought  for  sale,  and  who  used  to  pay 
eight  annas  per  cent,  to  the  plaintiff,  and  that  the  agreement  now 
Bought  to  be  established  has  been  executed  to  give  effect  to  the 
understanding  existing  between  the  parties  on  the  sub]  ect.  Out  of 
the  defendants,  nineteen  confessed  judgment,  twenty-eight  put  in 
no  appearance,  and  seventy-one  defended  the  suit.  The  Court  of 
first  instance  decreed  the  claim  against  all  but  five;  twenty*ifive 
persons  among  the  defendants  appealed  to  the  Judge,  and  these 
are  the  reepondents  in  appeal  before  us.  The  grounds  of  appesd 
were  substantially  that  a  suit  of  the  nature  of  the  present  suit  to 
establish  a  right  to  fees  as  chaudhri  of  a  baz&r  is  not  maintainable ; 
that  the  absenoe  of  registration  of  the  document  is  fatal  to  the 
maintaining  of  the  suit ;  that  the  suit  should  be  dismissed,  since 
the  document  had  been  held  to  be  a  forgery  by  a  Criminal  Court ; 
and  that  there  was  no  consideration  for  the  agreement  under  s.  25, 
Act  IX  of  1872,  and  it  cannot  be  a  binding  agreement  on  the 
appellants  under  the  circumstances  under  which  it  was  drawn  up. 
The  Judge  rejected  all  the  objections  in  respect  of  the  maintenance 
of  the  suit,  but  be  found  that  there  had  been  no  consideration  for 
the  agreement,  as  the  term  is  defined  in  s.  2  Act  IX  of  1872, 
and  that  it  was  not  such  an  agreement  as  might  be  valid  with 
reference  to  the  provisions  of  cl.  (2),  s.  25  of  that  Act;  and  he 
further  held  that  the  document  had  not  been  executed  with  proper 
formality  and  the  deliberation  suitable  when  such  considerable 
interests  were  concerned,  nor  with  the  fairness  or  openness  required 
to  allow  of  its  being  fully  trusted ;  and  he  reversed  the  decree  of 
the  first  Gouit  and  dismissed  the  claim  against  the  defendants. 
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1880  The  plaintifi  has  presented  a  seooad  appeal  in  this  Oonit,  mak- 
Dvnax  Pba-  defendants  respondents  who  had  appealed  to  the  Judge. 

SAP      The  objections  are  to  the  effect  that  the  Judge's  finding  in  respect 
Baldbo.    of  the  invalidity  of  the  agreement  for  want  of  consideration,  and 
for  want  of  proof  of  its  proper  execution,  is  wrong,  and  that  he 
should  not  haye  dismissed  the  suit  against  those  defendants  who  had 
not  appealed  to  him. 

The  Judge's  finding  on  the  question  of  consideration  is  one 
which  is  not  open  to  question  in  second  appeal.  To  render  the 
agreement  valid  as  a  contract,  it  must  be  shown  that  there  was 
consideration  as  defined  in  the  Contract  Act,  or  if  not,  that  the 
agreement  comes  within  the  exceptions  provided  for  in  s.  25. 
Now  the  deed  is  silent  as  to  the  character  of  the  consideration  for 
the  promise,  and  the  only  ground  for  making  the  promise  is  the 
expense  incurred  by  the  plaintiff  in  establishing  the  Qunj ;  but  it  is 
clear  that  anything  done  in  that  way  was  not  **  at  the  desire  "  of  the 
defendants,  so  as  to  constitute  a  consideration,  and  the  Judge  has 
very  distinctly  found  that  "  the  circmnstances  do  not  bring  the 
matter  under  cl.  2,  s.  25,  Act  IX  of  1872, "  as  has  been  contended. 
To  bring  it  within  the  provisions  of  that  clause,  it  must  be  shown 
that  what  was  Toluntwily  done  by  the  plaintiflF  was  done  "for  the 
promisors"  or  "something  which  the  promisor  was  legally  com- 
pellable to  do, "  and  the  Judge  finds  that  this  has  not  been  shown. 
He  says  he  does  not  see  clearly  what  it  is  that  respondents  had 
done  for  appellant,  and  that  what  he  did  was  to  please  the  Collector. 
In  fact,  when  plaintiff  established  the  Canj,  the  defendants  were 
not  in  his  mind,  and  that  there  was  nothing  done  for  them,  for  which 
compensation  might  be  given.  On  the  finding  by  the  Judge  there 
is  no  case  for  second  appeal,  and  we  cannot  disturb  the  decree  in 
respect  of  those  defendants  who  have  not  been  made  parties  to  this 
appeal  by  the  appellant.    The  appeal  is  dismissed  with  costs. 

Appeal  diSfnisaed, 
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FULL  BENCH. 


1880 
August  12. 


Brfvn  Sir  Robert  Stuart,  Kt,,  Chitf  Justice,  Mr.  Justice  Pearson, 
Mr,  Justice  Oldfield,  and  Mr.  Justice  Straight. 

Ix  THB  lUTTBB  OF  THE  PETITION  OF  SHEO  DIAL  ANP  ANOTHEB  (PlAIN- 

TiFFs)  V.  PEAG  DAT  MISE  and  another  (Defendants).* 
Unregistered  bond  hypothecating  immoveable  property  as  collateral  security 
— Admissibility  qf  bond  as  evidence  qf  the  Money-obligation — Effect  of  Ntm^ 
titration — Act  III  of  1S77  {Begistration  Act),  ss.  17,  49. 

A  bond  whereby  a  person  obliges  himself  to  pay  money  to  another,  and  at 
ike  Bune  time  hypothecates  immoTeable  property  as  collateral  security  for  such 
fajment,  although  the  money-obligationis  oftheyalue  of  one  hundred  rupees 
and  the  bond  is  not  registered,  can  be  receiyed  in  eridence  in  support  of  a 
claim  to  enforce  tlie  money-obligation. 

THEpIamtife  in  thia  suit  claimed  Es.  217-10-0,  principal  moneys 
and  interest,  on  an  nnregistered  bond,  bearing  date  the  7th  August 
1878.  The  material  part  of  this  bond  was  as  follows : — Bond 
executed  by  (defendants)  of  Manya  Ohak  Delawal,  tappa  Ohappia, 
pargana  Basulpur  Qaus,  in  the  district  of  Basti :  we  have  on  our 
free  will  and  consent  borrowed  Bs.  199  of  the  current  coin  from 

(plainti&)  ,  we  shall  pay  that  amount  without 

objection  or  pretext  with  interest  at  the  rate  of  Bs.  9  per  cent,  per 
tmam  within  one  year :  we  haye  created  an  incxmibrance  on  our 
flharein  the  said  mauza  for  this  money,  hyothecating  it :  as  loug  as 
ve  do  not  pay  the  principal  amount  with  interest  in  a  lump  sum, 
we  shall  not  alienate  the  share  by  sale  or  mortgage,  but  will 
keep  it  in  our  possession :  we  have  therefore  executed  this  hypothe- 
cation-bond that  it  may  stand  as  evidence.''  The  plaintiffs  did  not 
seek  to  enforce  the  hypothecation  contained  in  the  bond,  by  reason 
that  the  bond  was  unregistered.  The  Court  of  first  instanoe,  decid- 
ing the  suit  on  the  merits,  gave  the  plaintifb  a  decree  for  the 
amount  daimed,  with  interest  at  the  rate  stipulated  in  the  bond  for 
the  period  during  which  the  suit  was  pending.  On  appeal  by  the 
defendants  the  lower  appellate  Oourt  held  that  the  bond,  being 
unregistered,  was  not  admissible  in  evidence,  and  dismissed  the 
Buit.  Its  reasons  for  so  holding  were  as  follows : — "  The  High 

*  Application,  No.  of  1880,  for  revision  under  s.  622  of  ActX  of  1877 
of  i  decree  of  B.  G.  Cnrrie,  Esq.,  Judge  of  Gorakhpur,  dated  the  12th 
Beoenkher  1879. 
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1880      Court  nilingB  of  Calcutta  and  the  North-West  em  Proviiioes, 
antecedent  to  1872,andwith  reference  to  the  late  Act  Vlllof  1871, 

XV  THB  If  AT-  , 

TBB  OF  THB  wd  Its  predeoossors,  laid  down  that  the  document  could.be  reoeiyed 
"^^Ko  Di^'^  in  evidence  of  the  loan  transaction,  but  not  as  afEecting  the  hypo- 
V.       thecated  property,  and  that  a  decree  for  the  money  alone  could 

^^ia^^  be  procured  on  the  unregistered  bond.  This  bond  is,  however, 
under  the  new  Act  III  of  1877,  and  the  only  Full  Bench  High 
Court  decision  I  know  of,  or  which  can  be  shown — Matangini 
Dom  V.  JRammrain  Sadkhan  (1) — ^takes  the  other,  and  what  I  have 
always  thought  the  correct  view,  that  unless  the  bond  is  distinctly 
divisible,  a  bond  and  a  separate  mortgage  is  not,  in  fact,  an  ordinary 
money-loan  mortgage-bond>  that  document  must  be  registered  to 
make  it  valid,  for  any  purpose  afEecting  the  loan,  or  the  hypothe- 
cated property,  and  that,  without  being  registered,  it  is  so  much 
waste  paper.  The  bond  in  this  case  is  no  more  divisible,  or  relating 
to  more  than  one  transaction,  than  the  bond  in  the  case  quoted  above : 
and  the  bond  not  being  registered,  cannot  be  accepted  as  evidence 
at  all  relating  to  any  part  of  the  transaction."  The  plaintifb  applied 
to  the  High  Court,  under  s.  622  of  Act  X  of  1877,  to  revise  the 
proceedings  of  the  lower  appellate  Court  on  the  ground  (i)  that  its 
action  in  refusing  to  admit  the  bond  as  evidence  of  the  claim  for 
money  was  illegal  \  (ii)  that  in  refusing  to  admit  the  bond  in  evidence 
the  lower  appellate  Court  had  acted  contrary  to  the  provisions  of 
Act  I  of  1872  ;  and  (iii)  that  the  lower  appellate  Court  shoxdd  have 
taken  into  consideration  the  other  evidence  on  the  record. 

The  Division  Bench  before  which  the  application  came  forbear- 
ing (Pearson,  J.,  and  Oldfibld,  J.)  referred  it  to  the  Pull  Bench 
for  disposaL 

Munshi  Kashi  Prasad  and  Mauivi  Mehdi  Hasan  for  the  peti- 
tioners, plaintiffs. 

Munshis  Hamman  Prasad  and  8ukh  Bam  for  the  defendants. 

The  following  judgments  were  delivered  by  the  Full  Bench : — 
Stuart,  C.J. — In  this  case  the  plaintiffs  sue  to  recover 
Rs.  217-10-0,  principal  and  interest  due  under  a  bond  dated  7th 
August  1878.    The  bond  purports  to  hypothecate  immoveable 

(1)  I.  L.  E.,  4  Calc,  83* 
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property;  but  not  being  registered  is  not  evidence  to  that  effect,  1880 


and  this  is  admitted  by  the  plaintiffs,  for  in  their  plaint  they,  for     thb  mat- 
that  reason,  waive  their  rights  of  hypothecation.    The  suit  there-  trb  of  thb 
fore  was  simply  to  recover  the  money  on  the  personal  covenant  in  Sm"i)ial 
the  bond.   The  Mnnsif  decreed  the  amount,  but  the  Judge  reversed  ^ 
his  deoree,  holding  that  the  bond  could  only  be  regarded  as  abend  Mise. 
with  hypothecation  which  could  not  be  separated  from  the  money 
obligation,  and  he  cited  in  support  of  this  opinion  Mafangini  Dossi 
V.  Bam  Narain  Sadkhan  (1). 

From  the  decision  of  the  Judge,  however  erroneous,  there  was* 
imder  s.  586  of  the  Civil  Procedure  Code,  no  second  appeal  to  this 
Court,  and  the  case  therefore  comes  before  us  by  application  for 
revision  under  s.  622  of  the  Procedure  Code,  which  clearly  applies* 

We  have  therefore  to  consider  whether  the  Judge  was  right,  and 
if  we  consider  he  was  in  error,  to  make  such  order  as  we  think  fit. 
There  cannot  be  a  doubt  that  the  Judge  took  a  wholly  erroneous 
view  of  the  case.  He  misread  the  bond,  mistaking  it  for  an  instru- 
ment in  which  the  hypothecation  of  the  immoveable  property  was 
insepararable  from  the  personal  covenant ;  and  on  the  authority  of 
the  Calcutta  case,  which  he  cites  in  his  judgment,  he  held  that  the 
bond,  being  unregistered,  could  not  be  received  in  evidence  for  any 
purpose;  and  no  doubt,  if  the  Judge's  view  of  the  legal  character 
of  the  bond  was  right,  the  Calcutta  case  to  which  he  refers  was  a 
direct  authority,  although,  for  so  plain  a  proposition  as  that  an 
tmregistered  bond  of  hypothecation  of  the  value  in  this  suit  could 
not  be  received  in  evidence,  no  decided  case  or  other  legal  authority 
was  needed. 

Li  the  present  case,  however,  the  personal  covenant  in  the  bond 
is  distinctly  divisible  or  separable  from  its  hypothecating  clauses, 
and  80  regarded  the  bond  is  clear  evidence  of  the  debt.   A  very 
distinct  ruling  to  this  effect  by  this  Court  was  referred  to  at  the 
hmmgy^  Seeta  Kalwar  v.  Jagar  Nath  Parshad  (2).    Another  Cal- 
cotta  case  was  referred  to,  which,  however,  has  only  an  indirect 
application  to  the  case  before  us, — Nundo  Kiahore  Lall  v.  Ram- 
mkhee  Kooer  (3) .   There  the  question  was  one  of  limitation,  it  being 
(1)  I.  L.  B.,  4  Calc,  83.      (2)  H.  C.  E.,  N.-  W.  P.,  1868,  p.  170. 
(3)  I.  L.  B.,  5  Calc,  216. 
31 
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1880  held  thut,  although  the  dootunent  is  not  admiflsiUe  as  eyidenoe  in 
In  the  mat-  respect  of  any  question  relating  to  the  property  conveyed  by  it,  still 
TEE  OF  THE  it  may  be  good  evidence  between  the  parties  for  any  other  purpos'^ ; 
Shbo  Dial  and  it  appears  to  have  been  further  held  that,  although  under  the 
Peao'Dat  -^^P^*^*^^^  unregistered  instrument  affecting  proper^ 

MisE.  of  the  necessary  value  could  not  be  received  in  evidence  against 
the  property,  such  a  provision  does  not  prevent  the  instrument 
being  used  for  the  purpose  of  showing  that  a  fresh  period  of  limita- 
tion has  been  acquired  in  respect  to  the  instrument  being  an  actmow- 
ledgment  of  a  debt  in  writing.  This  case,  however,  does  not 
appear  to  me  to  have  any  very  direct  bearing  on  the  question 
before  us;  but  the  case  decided  by  this  Court  in  1868  to  which  I 
have  referred  is  a  distinct  authority,  if  authority  was  waiting  in  so 
plain  a  case  as  the  present. 

The  case  should  therefore  go  back  to  the  Judge  for  decision  on 
its  merits,  and,  in  disposing  of  these  merits,  he  should  take  evidenoe 
of  the  making  of  the  bond,  the  execution  of  which  is  denied  by  the 
defendants.  But  should  the  Judge  hold  that  the  bond  has  been 
proved,  he  will  admit  and  apply  it  as  evidence  of  the  debt  sued  for. 

Oldfibld,  J. — The  instrument  in  question  cannot  under  the 
terms  of  s.  17  of ^the  Eegistration  Act  "  affect  any  immoveable 
property  comprised  therein, "  or  "  be  received  as  evidence  of  any 
transaction  affecting  such  property" ;  but  there  is  nothing  in  the 
section  to  prevent  its  being  received  in  evidence  of  the  debt  to 
which  it  refers.  The  bond  imposes  a  personal  liability  for  the  debt 
on  the  obligor,  and  also  effects  a  mortgage  of  the  property ,|and  the 
two  transactions  are  distinct.  The  instrument  may  be  received  in 
evidence  of  the  former  though  not  of  the  latter  transaction.  The 
distinction  has  been  uniformly  recognized  by  this  Court.  The  case 
should  be  remanded  to  the  lower  appellate  Court  for  disposal  on 
the  merits.   Costs  to  follow  the  result. 


SfcrRAiGHT,  J. — In  my  opinion,  the  Judge  was  in  error  in  Tebjsiixg 
to  receive  the  unregistered  bond  as  evidence  of  the  personal  debt 
due  from  the  defendants  to  the  plaintiffs.  The  case  referred  toby 
lim^Matangini  Dom  v.  Bamnarain  Sadkhan  (1)— was  decided 


(I)  I.  L.  E.,  4  Calo.,  83. 
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npcm  the  speeial  language  o£  the  doomnent  involyed  in  the  stiii  1880 
before  the  Ooort ;  and  Ghurth,  CJ.^  remarked  that  ^it  was  douhtfol  Ik  thb  hat* 
whether,  havinfir  rerard  to  the  terms  of  the  loan,  the  defendant  was  ™" 

^  O      O  »        '  PETITION  OP 

personally  liable  for  the  money,  and  whether  the  only  remedy  of  Sheo  Dial 
the  plaintifE  was  not  against  the  mortgaged  property. "   But  in  the  pj^^^'  j^^, 
present  case  the  bond  creates  a  personal  as  diyisiUe  from  a  pro-  Misr., 
perfy  obligation,  and  the  loan  can  be  separated  from  the  hypothec 
oation.   The  suit  was  simply  for  the  money-debt  and  not  for 
enforoement  of  lien,  and  the  bond  was  not  tendered  in  evidence  for 
the  purpose  of  proving  a  "  transaction  affecting  property, "  but  in 
ofder  to  estaUish  that  the  loan  had  been  made.   The  Judge  should 
therefore  dispose  of  the  case  upon  the  merits,  and  the  case  should 
be  remanded  for  that  purpose.   Oosts  of  the  application  to  be  costs 
in  the  cause.   I  may  add  that  after  discussion  the  pleader  for  the 
opposite  party  abandoned  his  contention,  contrary  to  the  view 
I  have  expressed  as  untenable. 

PiABsoN,  J. — I  concur  in  the  opinion  e^essed  by  Mr.  Justice 
Straight,  and  would  remand  the  case  to  the  lower  appellate  Court 
for  fresh  disposal,  with  a  direction  that  the  oosts  of  this  application 
be  costs  in  the  cause. 

Case  remanded. 


APPELLATE  CIVIL. 


Btfare  Mr.  Juitice  Pearson  and  Mr.  JuHice  Straight.  AugMtl6. 

MANNU  LAL  (Dbfeitoant)  v.  HABSUKa  DAS  (Plaintiff).*   

AttaehmeTU  in  execution  of  decree — Suit  to  establish  right. 

B  caused  certain  immoveable  property  to  be  attached  in  the  execution  of 
a  decree.  M  objected  to  the  attachment,  claiming  to  be  in  possession  of  snch 
property  on  his  own  acconnt.  The  inrestigation  of  snch  claim  which  followed 
Tmder  s.  346  of  Act  VIII  of  1869  took  place  as  between  B,  the  decree-holder, 
•nd  Jf,  N,  the  jndgment-debtor,  not  being  a  party  to  it  except  in  name.  JITs 
objection  was  allowed  in  May  1871,  but  no  suit  was  brought  either  by  B  or 
ilTtoestabliah  2^**  right  tosuch  property.   JT subsequently  obtained  a  decree 

•  Second  Appeal,  No.  367  of  1880,  fromadecree  of  H.  A.  Harrison.  Esq., 
Jndgeof  Miriapur,  dated  the  10th  January  1880,  revermng  a  decree  of  Kazi 
Waieh-ul  lakKhan,  Subordinate  Judge  of  Mirzapur,  dated  the  80th  June  1879. 
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1880      against  N  in  1887,  and  in  execution  thereof  oansed  Buch  property  to  be 

 attached.   M  objected  to  the  attachment  and  his  objection  was  allowed  in 

Iannu  Lal         ^gyg        March  1879,  E  sued  -ftf  for  a  declaration  that  a  moiety  of 
Habsueh   such  property  belonged  to  N  and  to  have  the  order  removing  the  attachment 
Das.       cancelled.   Held  that  N*s  right  to  a  moiety  of  such  property  was  not  extin- 
guished because  he  had  not  sued  to  establish  it  within  one  year  of  the  making 
of  the  order  of  May  1871,  in  the  execution  proceedings  of  B,  and  jBTwas 
competent  to  sue  to  establish  such  right. 

The  lacts  of  this  case  axe  suflBoiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Messrs.  Conlan,  Colvin^  Sowardy  and  Dillon^  and  Munshi 
ffanuman  Prasad  for  the  appellant. 

Pandits  Ajudhia  Nath  and  Nand  Laly  and  Lala  Jokhu  Lal  for 
the  respondent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.,)  so 
for  as  it  is  material  to  the  purposes  of  this  report,  was  as  follows : — 

Straight,  J. — This  is  a  suit  brought  by  the  plaintiff-respondent 
to  have  one  Baij  Nath,  his  judgment-debtor,  declared  the  owner  of 
one-half  of  an  orchard  situate  in  the  village  of  Basahi,  zila  Mirza- 
pur,  by  oancelment  of  an  order  passed  in  the  execution  department 
on  the  5th  of  April  1878.  The  Court  of  first  instance  dismissed 
the  claim,  but  the  Judge  upon  appeal  decreed  it,  and  the  defendant 
Mannu  Lal  now  appeals  to  this  Court.  The  following  are  the  mate- 
rial facts  for  consideration.  In  the  year  1871,  one  Bandhu  Bai,  a 
banker  of  Mirzapur,  having  obtained  a  decree  against  Baij  Nath, 
attached  the  garden  now  in  question,  but  upon  objection  made  by 
the  present  defendant-appellant  Mannu  Lal  under  s.  246,  Act  ViJJL 
of  1859,  it  was  released.  Upon  reference  to  the  proceedings  in 
execution,  it  does  not  appear  that  Baij  Nath,  the  judgment-debtor, 
was,  except  in  name,  a  party  to  them,  nor  does  it  appear  that  he 
was  summoned  as  provided  by  s.  246.  The  contest  seems  to  have 
been  solely  between  the  decree-holder  and  the  objector,  who 
alleged  himself  to  be  in  possession  of  the  garden  and  in  enjoyment 
of  its  fruits  and  produce.  This  possession  the  Subordinate  Judge 
found  to  be  established,  and  he  accordingly  allowed  the  objection, 
but  no  suit  was  brought  either  by  Bandhu  Bai  or  Baij  Nath  to 
establish  the  right  of  the  latter  to  half  the  garden.    The  present 
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plaintiff^  Harsakh  Das,  obtained  a  decree  at  Calcutta  against  Baij  I88O 
Nath  in  June  1877,  and  on  the  29th  January  1878,  it  was  trans-  "^j^jj^  Lax 
ferred  to  Mirzapur  for  execution.   The  garden  was  again  attached,  -g^j^^^^^ 
and  thereupon,  as  before,  Mannu  Lai  objected,  and  on  the  5th  April  p^. 

1878,  his  objection  was  allowed,  and  the  attachment  was  removed, 
Eenoe  the  present  suit  was  instituted  on  the  26th  of  March 

1879.  The  substantial  point  taken  for  the  appellant  is  that,  as  no 
suit  was  brought  by  Baij  Nath  to  establish  his  right  to  half  the 
garden  within  one  year  from  the  passing  of  the  order  of  the  12th 
Hay  1871,  in  the  execution  proceedings  of  Bandhu  Bai,  his  right 
is  lost  and  his  remedy  is  gone,  and  the  plaintiff  therefore  cannot  now 
come  into  Court  and  seek  to  establish  a  title  which  has  lapsed  and  is 
extinguished.  Whatever  weight  this  contention  might  have  had  if 
Baij  Nath  had  actually  been  a  party  to  the  proceedings  between 
Bandhu  Bai  and  Mannu  Lai  in  execution,  which  ended  in  the  order 
of  12th  May  1871,  we  cannot,  when  he  was  not  a  party  to  the 
proceedings,  hold  that  the  order  of  the  Subodinate  Judge  was 

given  against  him"  in  the  sense  of  s.  246  of  Act  VllI  of  1859, 
The  questions  investigated  and  decided  as  between  the  objector  and 
the  decree-holder  were  whether  Mannu  Lai  was  inpossessson  of  the 
garden  and  in  enjoyment  of  the  fruit  and  produce  thereof,  for  and 
on  his  own  account,  and  whether  Baij  Nath  directly  or  indirectly 
had  any  interest  in  it  available  for  execution  of  the  decree.  If  Baij 
Nath  had  no  such  interest,  then  the  Subordinate  Judge  was  right  in 
releasing  the  attachment;  if  he  had,  Bandu  Bai  might  have  brought 
a  sait  and  established  his  right.  No  doubt,  in  the  sense  that  the 
order  releasing  the  property  reduced  the  means  of  Baij  Nath  to 
satisfy  the  decree  of  Bandhu  Bai,  and  left  it  in  force  against  him 
for  a  larger  sum,  it  may  be  said  that  the  order  was  given  against 
him  as  well  as  against  the  decree-holder,  but  as  he  was  not  formally 
made  a  party  to  the  proceedings,  as  he  might  have  been,  if  the  provi- 
sions of  s.  246  had  been  followed,  we  cannot  hold  him  bound  by 
the  order,  nor  do  we  think  it  was  incumbent  upon  him  to  bring  a  suit 
to  establish  his  right,  or  that,  having  failed  to  do  so,  any  interest 
he  may  have  had  must  be  taken  to  have  lapsed.  We  are  therefore  of 
opinion  that  it  is  competent  for  the  plaintiff-respondent  to  seek 
a  declaration  of  Baij  Nath's  right  to  half  the  garden,  and  that  the 
appellant's  objection  to  the  suit  should  not  prevail. 
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Before  Mr.  Jueiiee  Peanon  and  Mr.  Justice  Oldfield. 
August  23,     LAJJA  PEASAD  akd  othbbs  (Plaihtipfs)  v.  DEBI  PEASAD  ato 

▲KOTBBB  (DeFBKDAKTS).* 

JPre-emptian — Beficeal  to  purchase. 

A  person  hATing  a  right  of  pre-emption  does  not  lose  it  by  refusing  to  pur- 
chase the  property  at  the  price  at  which  it  is  offered  to  him,  because  he  beleire 
that  such  price  is  in  excess  of  the  real  price,  where  such  belief  is  entertained 
and  expressed  in  good  faith. 

The  plaintiffs  in  this  suit  daimed  to  enforce  a  right  o£ 
preemption  in  respect  of  a  4-anna  village  of  a  share  called  Garhia, 
basing  their  claim  on  an  agreement  recorded  in  the  village  admin- 
istration-paper. This  share,  together  with  a  house,  had  been  sold 
by  the  defendant  Debi  Prasad  to  the  defendant  Muhammad  Husain 
on  the  23rd  May  1879.  According  to  the  deed  of  sale  the 
purchase-money  of  the  property  was  Rs.  599.  The  plaintiffs 
alleged  that  the  actual  price  of  the  property  was  not  the  amount 
entered  in  the  deed  of  sale,  as  Rs.  150  had  been  returned  to  the 
defendant-vendee,  and  the  actual  price  of  the  share  was  Bs.  400, 
Bs,  50  being  the  price  of  the  house.  They  paid  Rs.  400  into  Court, 
claiming  the  property  for  that  sum,  but  expressing  their  readiness 
to  pay  any  amount  which  it  might  be  determined  was  the  actual 
price  of  the  share.  At  the  hearing  of  the  case  the  plaintiffs  gave 
evidence  that  Bs*  150  and  the  costs  of  preparing  the  conveyance 
and  of  its  registration,  Bs.  16,  had  been  returned  to  the  defendant- 
vendee.  The  Court  of  first  instance  decided  that  it  had  not  been 
proved  that  any  sum  had  been  returned  to  the  defendant-vendee, 
and  that  the  actual  price  of  the  property  was  Bs.  599.  It  further 
f oxmd  that  the  property  had  been  offered  for  Bs.  600  to  the  plain- 
tiff by  the  defendant-vendor  Debi  Prasad,  before  it  had  been  sold 
to  the  defendant- vendee,  Muhammad  Husain,  and  the  plaintiffs 
bad  refused  to  purchase  it  at  that  price  on  the  ground  that  it  was 
not  the  actual  price,  but  a  fraudulent  one.  The  Court  held  on 
this  latter  finding  that  the  plaintiffs  had  lost  their  right  of  pre-emp- 
tion in  consequence  of  having  refused  to  take  the  property  at  the 
price  at  which  it  had  been  offered  to  them  and  dismissed  the  suit. 

♦  Second  Appeal,  No.  447  of  1880,  from  a  decree  of  J.  W.  Qninton,  Esq., 
C<Hniius8ioner  of  Jh4nsi,  dated  the  16th  December  1879,  affirming  a  decree  of 
J.  Deas,  Esq.,  Assistant  Commissioner,  dated  the  30th  September  1879. 
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The  decision  of  the  Court  on  this  point  was  as  follows : — "But the 
evidence  of  plaintifE's  own  witness,  Narainji,  the  patw&ri,  is  I  con- 
rider  &tal  to  plaintifE's  claim.   His  evidence  is  that  a  few  days 
before  the  sale  to  Muhammad  Husain  was  effected,  Debi  Prasad 
offered  the  share  to  Lajja  Prasad  for  Rs.  600,  and  that  Lajja 
Prasad  tefused  to  buy  the  share  at  that  price,  urging  that  this  price 
iras  Hot  the  real  one.   That  Lajja  Prasad  did  refuse  the  share  od 
this  ground  is  exceedingly  likely,  for  it  is  proved  that  Debi  Prasad 
had  verbally  agreed  to  sell  the  share  to  Lajja  Prasad  for  Bs.  450i 
including  the  house.   For  some  reason  or  other,  whether  it  was, 
as  I  suspect,  that  plaintifE  had  not  the  money,  or  that  Debi  Prasad 
had  received  a  higlier  offer  from  Muhammad  Husain,  the  sale-deed 
was  not  executed  in  plaintiff's  favour.   Debi  Prasad  was  it  seems 
guilty  of  a  breach  of  .contract  with  Lajja  Prasad  for  which  the . 
latter  may  claim  damages,  or  owing  to  which  he  may  sue  for  per- 
formance of  the  contract.   As,  however,  previous  to  the  sale  to 
Muhammad  Husain,  plaintiff  had  been  offered  the  share  and 
house  for  Bs.  600,  which  offer  plaintiff  refused  on  grounds  which 
are  not  proved  to  have  existed,  plaintiff  cannot  now  daim  to  pur- 
chase at  the  price  of  Bs.  600  or  Bs.  550  for  the  share  alone.  The 
right  of  pre-emption  is  based  solely  on  contract ;  plaintiff  refused 
to  purchase  the  share  for  Bs.  600,  the  price  offered  by  defendant ; 
he  is  therefore  now  debarred  from  purchasing  at  that  time."  On 
appeal  by  the  plaintiffs  the  lower  appellate  Court  also  decided  that 
the  property  had  been  offered  to  the  plaintiffs  for  Bs.  600,  and  they 
had  refused  to  take  it  at  that  price,  tmd  had  consequently  lost 
their  right  of  pre-emption.   Its  decision  on  this  point  was  as 
followa: — •'Maintaining  that  it  (the  price)  was  fraudulent  and  he 
would  sue  for  pre-emption,  he  has  failed  to  prove  fraud,  and  has 
refused  the  offer  at  the  alleged  fraudulent  price ;  consequently  he 
has  no  cause  of  action." 


1880 


Lajja 
Prasad 

V, 

Debi 
Pbasap. 


On  appeal  by  the  plaintiffs  to  the  High  Court  it  was  contended 
on  their  behalf  that  they  did  not  lose  their  right  of  pre-emption  by 
refusing  to  purchase  the  property  at  a  price  which  they  believed 
in  good  faith  not  to  be  the  actual  price. 

Munshi  Sukh  Mam  and  Lala  Lalta  Prasad  for  the  appellants. 
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1880  Babu  Jogindro  Nath  Chaudhri  and  Maulvi  Mthdi  Hamn  for 

"lIjjI  respondents. 

V,  The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.,) 

pSsfD.  wasdeUveredby 

Pearson,  J. — We  are  unable  to  eonour  in  the  opinion  of  the 
lower  Courts  that  the  plaintiffs  have  lost  their  right  of  pre-emption 
by  refusing  to  purchase  the  share  in  question  when  offered  to  them 
at  a  price  which,  although  it  has  been  held  on  trial  in  this  suit  to 
be  the  price  reaUy  paid  by  the  defendant-respondent  Muhammad 
Husain,  they  believed  to  be  considerably  in  excess  of  the  real  price. 
They  certainly  had  some  reason  for  doubting  whether  the  price  at 
which  it  was  offered  to  them  was  that  at  which  it  was  really  being 
sold  to  him ;  for  the  Court  of  first  instance  holds  it  to  be  proved 
that  the  defendant-respondent  Debi  Prasad  had  previously  agreed 
to  sell  the  share  to  the  plaintiff  Lajja  Prasad  for  Es.  450 ;  and  a 
good  deal  of  evidence  was  produced  on  the  part  of  the  plaintiff  to 
prove  that  Muhammad  Husain  received  back  from  Debi  Prasad 
the  sum  of  Bs.  166.  That  evidence  has  not  been  accepted  as 
satisfactory ;  but  nevertheless  the  circumstances  do  not  afford  any 
ground  for  supposing  that  the  plaintiffs'  belief  of  the  amount  of 
the  price  being  Bs.  599  was  not  entertained  and  expressed  in 
good  faith.  The  first  Court  remarks : — "  That  Lajja  Prasad  did 
refuse  (the  offer)  on  this  ground,  viz.,  that  the  price  was  not  the  real 
price  but  a  fraudulent  one,  is  exceedingly  likely."  There  can  be 
no  doubt  that  he  was  anxious  to  purchase  the  share,  and  that  he 
only  objected  to  paying  more  than  the  real  price.  He  is  therefore, 
in  our  opinion,  entitled  to  purchase  it  at  what  has  been  found  to 
be  the  real  price.  He  was  justified  in  bringing  the  question  as  to 
what  was  the  real  amount  of  the  price  before  a  Court  of  Justice  for 
determination,  and  it  appears  that  in  bringing  this  suit  he  declared 
his  readiness  to  pay  the  amount  which  the  Court  might  determine 
to  be  the  real  price. 

The  view  taken  by  us  is  in  accordance  with,  and  is  supported 
by,  the  ruling  of  the  late  Sudder  Court  in  the  case  of  Eahri  Das 
V.  Binda  Prasad  (1). 

(1)  N.-W.  P.  S.  D.  A.  Bep.,  1861,  vol.  i.,  part  ii,  p.  892. 


Digitized  by 


VOL.  in.] 


ALLAHABAD  SERIES. 


239 


As  the  plaintififs  have  failed  in  their  contention  that  Bs.  599  1880 

was  not  the  real  price,  they  must  pay  aU.  the  costs  of  the  defendants  La jja 

in  this  suit ;  but  in  modification  of  the  decree  of  the  lower  Courts,  Pbasad 
we  adjudge  them  the  share  in  question  by  right  of  pre-emption  Dbbi 

and  possession  of  the  same,  on  condition  of  their  depositing  Rs.  599  Prasad. 
for  payment  to  the  vendee  in  the  first  Court  within  a  month  from 
the  date  of  the  receipt  by  that  Court  of  our  decree. 

Appeal  allowed. 


Bd^^e  Sir  Robert  Stuart,  Kt,,  Chief  Justice,  and  Mr.  Justice  Oldfield.  1880 

August  23. 

BAM  PEASAD  EAM  and  anothbb  (Plaintiffs)  v,  EAGHUNANDAN  

EAM  AND  OTHERS  (DEFENDANTS).* 

Money-deeree — Decree  enforcing  hypothecation  of  immoveable  pro* 
perty ^Construction  of  decree. 

A  decree  was  signed  by  the  Court  which  made  it  in  two  places,  at  the  top 
d  the  first  page,  and  at  the  bottom  of  the  third  page.  The  second  signature 
followed  these  words  :  — ^"  Ordered  that  a  decree  be  given  for  the  plaintiff  for 
&e  full  amount  claimed,  being  principal,  together  with  costs  and  interest  at 
lix  per  cent,  per  annum. "  The  fourth  page  contained  the  following  or- 
der.*—"The  claim  for  Es.  10,614-11-0  be  decreed  by  enforcement  of  hypothe- 
eation  and  auction-sale  of  taldqa  Jf :  it  is  further  decreed  that  the  defend- 
ants do  pay  the  plaintiff  Bs.  1,002-0-6  costs  of  the  suit. "  Per  Oldfield,  J. 
(Stuabt,  G.J.,  dissenting),  on  the  constmction  of  such  decree,  that  the  order 
contained  in  the  fourth  page  was  part  of  such  decree,  notwithstanding  that 
gnch  page  did  not  bear  the  Court's  signature,  as  the  Court's  signature  at  the 
top  of  the  page  coTered  the  whole  document,  and  such  decree  was  not  a  mere 
money-decree  but  one  enforcing  the  hypothecation  of  immoyeable  property. 

Per  Stuabt,  O.J.— That,  construing  such  decree  with  reference  to  the 
^aint  and  judgment  in  the  suit  in  which  it  was  made,  and  not  with  refer, 
ence  to  the  Court's  signatures,  snch  decree  was  not  a  mere  money-decree  but 
one  enjbrcing  the  hypothecation  of  immoreable  property. 

The  plaintiffs  in  this  suit  claimed  to  have  an  order  dated  the 
Sth  April  1879  set  aside,  and  to  have  a  S-anna  3-pie  share 
of  taluqa  Mandyar  "protected"  from  sale  in  the  execution 
of  a  decree  dated  the  18th  April  1877.  It  appeared  that  Jaisri 
Singh  and  Sheoharat  Singh,  defendants  Nos.  2  and  3  in  this 
snit,  had  assigned  by  sale  to  Eaghunandan  Eam,  defendant 
No.  1  in  this  suit,  a  lease  of  oertam  immoveable  property,  cove- 

•  First  Appeal,  No.  S3  of  1880,  from  a  decree  of  Maulvi  Mahmud 
S^h,  Additional  Subordinate  Judge  of  GMzipur,  dated  the  9th  December 
1S79.  Eeported  under  the  special  orders  of  the  Hon'ble  the  Chief  Justice. 

32 
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1880     lianting  in  tlie  deed  of  sale,  beikrmg  date  the  2l8t  I^elmiary 
IUm  PttASAD  1871,  to  Prepay  the  purohase-iuoney  ill  tiase  the  assignee  was  nnablei 
to  obtain  possession  of  siich  property,  and  hypothecating  their 
Eageukak-  share  of  taldqa  Mandyar  as  security  for  such  repayment.  Baghn- 
niK  BAit.  j^aj^^aj^  "ReLxa  sued  in  virtue  of  this  assignment  for  possession  of 
stich  property.   The  suit  was  dismissed  on  the  31st  May  1872, 
on  the  ground  that  the  lease  was  a  fabrication.    On  the  17th  July 
1873,  and  the  22nd  June  1876,  Jaisri  Singh  and  Sheobarat  Singh 
executed  deeds  of  conditional  sale  of  a  3-anna  3-pie  share 
of  talfiqa  Mandyar  in  favour  of  the  plaintiffa.   On  the  18th 
E^ebrtiary  1877,  Baghunandan  Bam  sued  Jaisri  Singh  and  Sheo- 
barat Singh  in  the  Court  of  the  District  Judge  of  Gh&zipur  to 
recover  what  he  had  paid  them  for  the  assignment  of  the  lease, 
claiming  to  recover  such  sum  by  the  sale  of  their  share  of  tal6qa 
Mtmdyar.   On  the  18th  April  1877,  the  District  Judge  gave  him 
a  decree  awarding  him  Rs.  10,614-11-0.   On  appeal  the  High 
Court,  on  the  11th  February  1878,  modified  this  decree,  reducing 
the  amount  to  Es.  9,928-9-6.   The  plaintiffs  in  this  suit  applied  for 
foreclosure  of  the  conditional  sales  of  the  17th  July  1878^  and  the 
22nd  June  1876,  on  the  9th  May  1877.   The  sales  having  been 
foreclosed,  the  plaintifEs  sued  Jaisri  Singh  and  Sheobarat  Singh 
for  possession   of  a  3-anna  3-pie  share  of  talfiqa  Mandyar, 
and  obtained  a  decree  in  September  1878,  in  execution  of 
which  they  obtained  possession  of  such  share  on  the  11th  November 
1878.   Baghunandan  Bam  having  applied  for  the  sale  of  such  share 
in  exectltion  of  his  decree  diited  the  18th  April  1877,  the  plaintiflPs 
objected,  and  on  the  6th  April  1879,  the  Court  executing  the  decree 
made  an  order  disallowing  their  objections.   The  plaintiffs  there* 
upon  instituted  the  present  suit  against  Baghunandan  Bam  (No.  l)^ 
Jaisri  Singh  (No.  2),  and  Sheobarat  Singh  (No.  3).   They  allied 
that  the  decree  of  the  18th  April  1877  was  merely  one  for  money, 
and  did  not  enforce  the  hypothecation  of  a  share  of  taluqa  Mandyar 
belongmg  to  the  defendants  Jaisri  Singh  and  Sheobarat  Singh. 
The  Oourt  of  first  instance  held  that  that  decree  did  enforce  the 
hypothecation  of  two  annas  three  pies  of  the  3-anna  3-pie 
share  of  talfiqa  Mandyar  belonging  to  those  defendants,  and  gave 
the  plaintiffs  accordingly  a  decree  only  in  respect  of  a  one*anna 
share  of  the  property  in  suit 
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The  pliuntifts  appealed  to  the  High  Ooturt,  and  oontetided  again,  1880 
amongst  other  things,  that  the  decree  of  the  18th  April  1877  wad  Pbasad 
a  mere  money-deoree  and  did  not  enforce  any  hypothecation  of 
property.  The  terms  of  this  decree  are  sufficiently  stated  in  the  Eaohunaw- 
jndgment  of  the  High  Oonrt. 

Mr.  Conlan  and  Pandit  Bishambhar  Nath  for  the  appellants. 

ICnnshis  Hamman  Prasad  and  8ukh  Bam  for  the  respondents. 

The  following  judgments  were  delivered  by  the  High  Court  :— 

Oldfield,  J.  (After  stating  the  facts  and  disposing  of  the  first 
tliree  grounds  of  appeal,  continued : — The  last  objection  is  that  the 
decree  made  in  the  suit  brought  by  defendant  No.  1  against  his 
assignors  is  not  a  decree  for  the  enforcement  of  the  hypothe- 
cation by  sale  of  the  property.  The  last  or  fourth  page  of  the 
document  which  purports  to  be  the  decree  of  the  Court  contains 
an  order  to  this  effect: — ^'^The  daim  for  Rs.  10,614-11-0  be 
decreed  by  enforcement  of  hypothecation  and  auction-sale  of 
talfiqa  Mandyar:  it  is  further  decreed  that  the  defendants  pay 
to  the  plaintiff  Es.  1,002-0-6  costs  of  the  suit."  Then  follows 
details  of  the  sums  and  at  the  bottom  the  signature  of  the 
munsarim  of  the  Court.  It  is  contended,  however,  that  this 
portion,  as  it  does  not  bear  the  signature  of  the  Judge,  cannot  be 
held  to  be  any  part  of  the  decree.  I  find  that  the  signature  of  the 
Judge  is  in  two  places  on  this  document;  at  the  top  of  the  first 
page,  and  at  the  bottom  of  the  third  page;  and  although  it  is 
wanting  at  the  bottom  of  the  last  page,  there  cannot  be  any  doubt 
that  the  order  on  that  page  is  part  of  the  decree;  we  cannot  say 
that  one  part  of  the  document  is  the  decree  and  not  the  other,  the 
whole  must  be  taken  to  be  the  decree  of  the  Court,  and  read  as  one 
instroment.  The  entries  in  the  last  page  are  merely  details  of 
matters  decreed,  which  the  general  order  in  the  judgment  which  is 
repeated  at  the  bottom  of  the  third  page  was  intended  to  indude. 
The  Judge's  signature  at  the  top  of  the  first  page  will  cover  the 
^ole  document.  The  mere  circumstance  of  a  signature  of  the 
Judge  bebg  a£Bxed  at  the  wrong  place,  supposing  such  to  be  the 
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1880  case,  will  not  nxQlify  the  document  as  the  decree  of  the  Court.  A 
Um  Prasad  reference  which  we  made  to  the  Judge  shows  that  the  entire  docu- 

Bam  ment  including  the  disputed  portion  was  intended  to  be  the  decree 
BAaHUNAN-  ^  OB^e;  and  I  find  that  the  disputed  portion  is  nothing  more 
DAN  Bam.  than  a  transcript  from  a  paper  prepared  in  the  office  as  represent- 


ing the  decretal  order  in  the  case,  which  was  signed  and  attested 
as  correct  by  the  pleaders  of  both  sides.  It  appears,  moreover, 
that  the  judgment-debtors,  now  represented  by  the  appellants, 
preferred  an  appeal  from  this  disputed  decree  to  this  Court,  in 
which  they  treated  the  whole  document  as  the  decree  of  the 
Court,  and  their  objections  were  particularly  directed  against  the 
hypothecation.  Under  all  the  circumstances  I  do  not  think  we  can 
hold  that  the  decree  is  not  one  enforcing  the  hypothecation,  the 
objection  taken  being,  in  my  opinion,  technical. 

Stuart,  C.J. — My  honourable  colleague,  Mr.  Justice  Oldfield, 
has  correctly  stated  the  facts  and  the  procedure  in  this  appeal,  but 
I  feel  great  difficulty  in  accepting  the  reasoning  by  which  he 
meets  the  objection  taken  in  respect  of  the  decree  of  the  18th 
of  April  1877,  by  the  Judge  of  Qhdzipur,  not  being  a  decree  for 
enforcement  of  hypothecation  of  the  property  in  suit.  At  the 
first  hearing  of  the  case  we  felt  this  difficulty  so  strongly  that  we 
directed  an  inquiry  to  be  made  of  the  Judge  of  Gh&zipur,  whether 
the  document  purporting  to  be  the  vernacular  decree  of  the  18th  of 
April  1877  is  in  the  form  authorized  by  him,  and  whether  in  faot 
it  is  the  decree  which  he  passed  in  the  suit.  We  further  directed 
that  it  be  pointed  out  to  the  Judge  that  that  part  of  the  decree 
attested  by  his  signature  contains  merely  an  order  decreeing  the 
full  amount  claimed,  principal  and  interest,  with  costs.  We  fur- 
ther directed  it  to  be  pointed  out  to  the  Judge  that  the  remaining 
portion  of  the  document  appears  to  express  an  order  that  the 
money  claim  be  decreed  by  enforcement  of  the  hypothecation,  but 
that  tbis  part  of  the  document  is  not  attested  by  the  Judge's 
signature,  and  we  desired  that  the  Judge  should  inform  us  if  this 
part  of  the  document,  being  without  his  signature,  was  authorized 
by  him  so  as  to  form  part  of  the  decree  which  he  passed,  and  if 
so,  why  it  was  not  signed  by  him.   This  order  making  these 


inquiries  is  dated  5th  July  1880. 
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In  reply  to  these  inquiries  the  Judge  addressed  a  letter  to  the  1880 
B^istrar  dated  the  13th  July  1880,  and  a  more  unsatisfactory  Eam  Pbasad 
communication  I  think  I  never  read.    Instead  of  answering  our 
inquiries  in  precise  terms  he  contents  himself  with  informing  us  Eaghunan- 
that  the  decree  in  question  "  is  in  the  form  now  in  use  in  this 
district,  and  is  in  accordance  with  the  purport  of  the  judgment 
which  I  passed  in  the  case,"  and  then  he  refers  to  the  Court's 
Circular  Order  dated  the  28th  of  June  1876,  with  the  requirements 
of  which  he  appears  to  suggest,  although  erroneously,  the  form  of 
this  decree  complies. 

Whether  the  decree,  in  regard  to  the  intention  of  the  Court 
iriiich  passed  it,  can  he  helped  hy  the  terms  of  the  Judge's  judg- 
ment in  the  case  is  a  question  I  shall  presently  consider ;  hut  I 
cannot  allow  the  Judge's  statement  that  this  decree  is  in  accord- 
ance with  the  purport  of  his  judgment  to  pass  without  a  distinct 
contradiction.  The  decree  is  on  the  face  of  it  clearly  and  dis- 
tinctly not  in  aocordimce  with  the  purport  of  the  judgment,  but,  if 
a  decree  at  all,  is  a  mere  money-decree.   Here  are  its  terms: — 

Ordered  that  a  decree  be  given  for  the  plaintiff  for  the  fuU 
amount  claimed,  being  principal,  together  with  costs  and  interest 
at  the  rate  of  Bs.  6  per  cent,  per  an  num,"  and  this  is  signed  J. 
W.  Power."  It  will  be  observed,  it  is  not  said,  "  that  a  decree  be 
given  to  the  plaintiff  as  claimed  by  him, "  the  particulars  of  such 
claim  being  set  out,  or, that  a  decree  be  given  to  the  plaintiff 
-with  interest  and  costs,  "terms  which  also,  in  my  opinion,  and,  if 
preceded  by  particulars  of  the  claim,  would  have  carried  the  hypo- 
thecation. But  the  decree  is  simply  given  for  the  full  amount 
claimed,  and  it  seems  to  me  idle  to  dispute  that  such  a  decree 
taken  by  itself  is  mere  money-decree  and  nothing  more,  contain- 
ing no  adjudication  on  the  particulars  of  tbe  claini  as  even  recited 
by  itself.  This  decree,  however,  is  followed  by  some  writing  on 
another  page  whoUy  without  the  signature  of  the  Judge  or  any 
other  o£0[cial  form  of  authentication,  to  the  effect  that  the  dcdm 
for  Es.  10,614-11-0  be  decreed  by  enforcement  of  hypothecation 
and  sale  of  taluqa  Mandyar. "  That  such  a  decree,  if  it  deserves 
the  name,  is  not  in  accordance  with  the  definition  of  that  term  as 
given  in  the  last  editioii  of  the  IVocedure  Code,  no  one  could  for 
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1880  a  moment  contend^  decree"  there  meaniDig  the  formal  expresaion 
Eah  Fxasad    ^  adjudioation  upoB  any  right  olaimed  or  defence  set  np  in  a 


Giyil  Oonrty  ifrhere  such  adjudication,  so  far  as  regards  the  Ooort 


Eaohunaw.  expressing,  it  decides  the  suit  or  appeal"  Nor  is  it  in  accordance 
DAN  Eam.  -^j^      definition  of  decree  in  the  first  edition  of  the  Procedure 


Code,  although  it  comes  nearer  that  definition,  where  it  is  des- 
cribed as  the  formal  order  of  the  Court  in  which  the  result  of 
the  decision  of  the  suit  or  other  judicial  proceeding  is  embodied. " 
But  for  another  reason  neither  of  these  definitions  apply,  for  the 
decree  in  question  is  dated  the  18th  April  1877,  and  the  validity 
of  it  must  therefore  be  determined  by  the  provision  respecting 
decrees  in  Act  YUI  ol  1899.  Section  189  of  that  Code  provides 
that  :  ^^The  decree  shall  bear  the  date  on  which  the  judgment  wao 
passed..  It  shall  contain  the  number  of  the  suit,  the  names  and 
descripticm  of  the  parties,  axkiparUoulara  of  the  claim^  as  stated  in 
^e  register  of  the  suit,  and  shall  specify  clearly  the  relief  granted 
or  other  determination  of  the  suit. "  Legal  requirements  whi(^ 
the  decree  in  questioiD  in  no  way  satisfies. 

Now,  according  to  the  Judge's  reply,  the  form  given  to  this 
decree  is  according  to  the  practice  of  his  Court  in  the  preparation 
decrees  in  suits  in  which  hypothecation  is  claimed.  I  can  only 
say  that,  if  it  really  be  so,  the  practice  is  a  very  bad  one,  and 
altogether  erroneous,  and  that  the  sooner  it  is  corrected  the  better. 
The  decree  should  in  terms  decree  the  whole  claim  as  actually 
made  by  the  plaint,  or  such  portion  of  the  claim  as  the  Court  may 
ad]udge,ras  distinguished  from  that  which  is  refused,  and  which  it 
should  also  specify,  or  otherwise  as  may  be  shown  by  the  terms 
used  to  be  consistent  with  the  result  of  the  suit.  Here  the  inten- 
tion of  the  Court  may  have  been  to  give  recovery  in  the  terms  of 
the  plaint.  But  the  form  in  which  the  decree  itself  has  been 
drawn  up  has  caused  the  difficulty  we  have  had  to  consider ;  and 
that  is  a  difficulty  which  is  not  merely  technical  in  a  sense  extiineac 
to  the  merits  of  the  case,  but  is  a  technicality  which  covers  the 
whole  substance  and  merits  of  the  case  so  &r  as  the  very  words  used 
in  the  decree  are  concerned. 

The  statement  in  writing  following  the  formal  decree  (on  the 
fourth  page)  and  which  appears  to  recogoize  the  hypothecation  is 
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legaided  by  my  honourable  colleague  as  purporting  to  be  the  1880 
decree  of  the  Court,  and  possibly  it  may  have  been  so  intendedi  Pbas 
bat  if  ^so  intended  I  can  only  say  that  the  intention  has  not  been 
adequately  oarried  oui  This  might  have  formed  part  of  the  dearee,  Baohuni 
but  being  unauthenticated  by  the  signature  of  the  Judge  can  only 
be  r^arded  as  a  mere  memorandum  ox  somethp^  which  it  was 
intended  should  be  considered  in  making  up  the  deoree,  but  which 
at.the  last  moment  was  either  deliberately  abandoned  or  aooidentally 
omitted.  Nor  to  the  argument  of  n\y  colleague  derived  from  the 
position  of  the  signatures  on  the  document  under  consideration  canX 
accede.  There  are  only  two  signatures  by  the  Judge^  one  at.  the  top 
of  the  deooree  and  the  other  at  the  end  of  the  formal  decretal  ordeiv 
and  whioh  it  is  fairly  contended  must  be  the  measure  of  the  deciroe 
itseU.  The  last  page  which  appears  to  recognize  the  hypothecc^tion 
in  decreeing  language  is  without  any  signature  whatever;  and  the 
eontention  that  tiiis  is  covered  by  Mr.  Power's  signature  at  the 
top  or  commencement  of  the  decree  cannot,  in  my  judgment,  be 
allowed.  If  there  had  been  no  other  signature  than  this,  then  there 
would  have  been  some  plausibility  in  the  argu^ment  that  it  related 
to  and  covered  the  whole  contents  of  the  document,  but  the  other 
gignaiure  placed  at  the  end  of  the  former  decretal  order,  and  before 
the  contents  of  the  fourth  page,  cannot  of  itself,  to  z^y  mind,  sa^e 
the  hypothecation. 

If  then,  in  regard  to  the  real  intention  and  motives  of  the  parties 
and  the  justice  of  the  case,  we  must  hold  the  plaintiff  entitled  to 
a  decree  which  will  give  him  the  benefit  of  the  lien  provided  by  his 
bond,  we  must  put  his  right  to  that  on  other  grounds. 

There  are  cases  in  the  books,  one  notably,  Toom  v.  Kurreemun 
(1),  in  which  Sir  Barnes  Peacock  held  that  the  decree  might  be 
80  amended  as  to  be  made  consistent  with  the  judgment,  the  Court 
remarking:— **  We  think  it  would  be  a  very  dangerous  thing  to 
uphold  decrees  at  variance  with  judgments,  and  to  hold  tha^t  a 
Judge,  when  he  finds  that  the  decree  varies  from  his  judgment, 
ifi  not  able  to  set  the  decree  right.  It  is  a  power  which  all 
Courts  possess  to  amend  their  records  when  there  is  anything 


to  amend  by.   In  this  case  the  decree  ought  to  be  amended  to 
(1)  2  Wym.,  m. 
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1880  make  it  agree  with  the  judgment  which  was  recorded.  There 
Eam  Pbasad  ^  ^  Court  in  which  we  have  held  that,  when  the 

Eam      decree  is  doubtful  or  ambiguous,  or  expressed  in  terms  so  general 
Baohttnan-  ^  to  make  it  difficult  to  understand  what  was  meant,  the  deoree 
DAN  Bam.  may      read  with  the  plaint  and  with  the  record ;  and  I  myself 
hate  so  ruled  in  two  cases, — Pan  Koer  v.  Bhagwant  Koer  (1) ; 
Lachman  Singh  v.  Mohan  (2).    And  although  the  formal  decree  in 
the  present  case  is  less  ambiguous  than  sometimes  happens,  I  am 
not  indisposed  to  apply  such  a  solution  to  the  difficulty.   It  will  be 
observed  that,  although  the  decree  in  terms  is  for  the   full  amount 
daimed, "  that  is  not  stated  in  any  exclusive  sense,  that  is  to  say, 
the  daim  being  regarded  chiefly  in  a  money  point  of  view  is  fully 
allowed,  and  it  is  not  said  that  the  plaintifE  is  to  recover  that  full 
amount  against  the  defendants  personally,  and  not  by  means  of  the 
security,  on  the  basis  of  which  they  brought  their  suit.    Nor  is 
there  anything  in  the  record  to  show  that  such  was  the  real  inten- 
tion.  There  is  in  fact  nothing  so  limiting  the  plaintiff's  daim, 
saving  and  except  the  wording  of  the  decree  itself  and  the  uncer- 
tainty occasioned  by  the  careless  manner  in  which  so  serious  a 
matter  as  a  right  of  hypothecation  is  made  a  mere  endorsement 
without  signature.   These  views  also  derive  force  from  the  fact 
that  this  very  decree  was  made  the  subject  of  an  appeal  to  this 
Court — Regular  Appeal  No  90  of  1877 — ^before  a  Bench  of  which 
my  honourable  colleague  in  the  present  case  was  one  of  the  Judges, 
Mr.  Justice  Turner  being  the  other,  and  in  which  appeal,  although 
the  sum  was  reduced  from  Rs.  10,614-11-0  to  Rs.  9,908-9-6,  and 
no  question  respecting  its  validity  appears  to  have  been  raised^ 
this  decree  appears  to  have  been  treated  as  a  decree  giving  recovery 
on  the  lien  created  by  the  hypothecation.    This  circumstance 
not  only  throws  light  on  what  was  really  intended  by  the  issues 
in  this  case,  but  also  demonstrates  the  confusion  in  which  we  would 
land  the  parties  and  their  pleas  by  coming  to  a  difiEerent  conclusion 
in  the  present  suit.    That  is  if  possible  to  be  avoided,  but  it  can, 
in  my  opinion,  only  be  avoided  by  reading  the  decree  in  connection 
with  the  plaint  and  proceedings,  and  not  by  any  argument  derived 
from  the  position  of  the  Judge's  signature. 

(1)  H.  C.  B.,  N.- W.  P.,  1874,  p.  19.         (2)  I.  L.  B.,  2  AU.,  m 
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There  is  one  other  consideration  which  t  vroxM  wicb  to  mention  1880 
in  favotir  of  reading  this  decree  in  the  light  of  the  plaint  and  jndg-  Peisad 
meni  The  decree  as  formally  drawn  np  distinctly  separatee,  by  the  Bam 
formal  heading  of  the  word  "ordered/*  the  final  decretal  order  Eaghunan- 
from  the  rest  of  the  foregoing  decretal  statement.   This  form,  where 
the  decree  is  in  general  terms  or  in  the  least  ambiguous,  is  apt  to 
mislead,  and  in  fact  has  given  rise  to  all  the  discussion  we  have  had 
on  this  subject.   On  the  other  hand,  I  observe  that  the  same  decre- 
tal order  is  made  part  and  parcel  of  the  Judge's  judgment  of  which 
it  is  simply  the  conclusion,  its  only  separation  from  what  goes  before 
being  ihe  accidental  circumstance  of  its  being  made  the  subject  of 
a  new  (and  concluding)  sentence.   The  conclusion  I  come  to  is  that 
the  intention  of  the  Oourt  and  the  parties  really  was  to  give 
recovery  to  the  plaintiff  on  the  hypothecation  in  his  bond,  and  that 
we  diOTild  not  allow  such  intention  to  be  defeated  by  any  awkward 
or  inartificial  methods  or  forms  which  may  unhappily  be  in  use  in 
file  district  of  Gh^zipur,  but  that  we  may  regard  the  decree  in  the 
light  and  to  the  effect  I  have  explained. 

For  all  these  reasons  the  decree  of  the  18th  April  1877  may,  in 
mj  judgment,  be  executed  against  the  hypothecated  property.       September  l. 


FULL  BENCH. 


Before  Sir  Bohert  Stuart,  SJt,,  Chirf  Justice,  Mr.  Justice  Pearson,  Mr. 
Justice  Oldfield,  and  Mr.  Justice  Straight. 

EAHMIT  EAI  (Judgment-debtoe)  v.  SATGUE  EAI  and  othbbs 
(Decbbe-holdebs).* 

Execution  qf  decree — Acknowledgment  in  writing — Act  XF of  1877 
(Limitation  Act),  e.  19. 

An  appHcaticn  for  ike  execution  of  a  decree  is  an  application  in  respect  of 
A^ri^t"  tibiat  is  to  say,  the  "right"  of  the  decree-holder  to  axeoation, 
vitbiQ  tiie  meaning  ol  s.  19  of  Act  XV  of  1877.  An  application  in  writing 
V  A  judgment-debtor  for  the  postponement  of  a  sale  in  the  executiim  of  the 
decree  and  the  issue  of  fresh  notifications  of  sale  is  "an  acknowledgment  of 
lialrility,"  within  the  meaning  of  the  same  section,  in  respect  of  such  "right." 

•Second  Appeal,  No.  76  of  1879,  from  an  order  of  H.  D.  Willock,  Esq., 
Judge  of  Azamgarh,  dated  the  12th  July  1879,  reversing  an  order  of  Maulvi 
Kwnar-ttd-din,  Munsif  of  Azamgarh,  dated  the  10th  May  1879. 
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ShcIl  an  acbowledgment,  when  the  application  is  signed  by  ihe  pleader 
expressly  authorized  to  make  it,  is  "signed"  by  an  "agent  duly  authorized 
in  the  judgment-debtor's  behalf,"  within  the  meaning  of  the  same  seoticm. 

Application  for  the  exeontion  of  the  deoree  of  which  execation 
was  sought  in  this  case  bad  been  made  on  the  28th  May  1876. 
In  pursoanoe  of  tbat  application  certain  immoveable  prc^rty 
belonging  to  the  judgment-debtor  was  proclaimed  for  sale  on  the 
20th  August  1875.   On  the  13th  August  1876,  an  application  was 
made  by  a  pleader  on  behalf  of  the  judgment-debtor  for  the 
postponement  of  this  sale.   This  application,  after  stating  that 
application  for  the  execution  of  the  decree  had  been  made,  to 
recover  Bs.  756-3-6,  and  that  the  20th  August  1875  had  been  fixed 
for  the  sale  of  the  judgment-debtor's  property,  proceeded  as  fol- 
lows:— "Petitioner  begs  to  submit  that  this  is  his  ancestral  pro- 
perty, and  is  the  only  means  of  livelihood  for  him  and  his  children ; 
and  his  children,  if  it  be  sold,  will  be  deprived  of  their  daily  bread: 
petitioner  has  asked  the  decree-holders  to  allow  him  time  to  make 
some  arrangement  for  paying  o£E  the  debt,  and,  in  consideration  of 
the  property  being  ancestral,  they  have  agreed  to  allow  time ;  and 
so  the  pleader  for  the  decree-holders  has  signed  thisapplication,  to 
show  that  the  decree-holders  have  agreed  to  such  grant  of  time :  peti- 
tioner therefore  prays  that  one  month's  grace  be  allowed  to  him,  that 
the  sale  be  fixed  for  the  26th  September  1875,  and  fresh  notice  of 
sale  may  be  issued,  and  that  a  rubkar  may  be  sent  to  the  Revenue 
Oourt  to  postpone  the  sale  fixed  for  the  20th  August  1875 :  the 
Court  may  be  pleased  to  issue  a  second  notice  fixing  the  sale  for  the 
20th  September  1875."  The  pleader  making  this  application  on 
the  judgment-debtor's  behalf  did  so  under  a  takalat-mma  specially 
authorizing  him  to  make  it.   On  the  20th  Augu8t]1875,  a  second 
application  was  made  on  the  judgment-debtor's  behalf  for  the 
postponement  of  the  sale,  but  it  is  not  necessary  for  the  purposes 
of  this  report  to  state  the  contents  of  such  application.  On 
the  29th  July  1878,  the  next,  or  the  present,  application  for  the 
execution  of  the  decree  was  made.  The  judgment-debtor  objected 
to  this  application  on  the  ground  that  it  was  barred  by  limitation. 
The  decree-holders  contended,  with  reference  to  s.  19  of  Act  XV  of 
1877,  that  limitation  should  be  computed,  not  from  the  date  of  the 
previous  application  for  execution,  but  from  the  dates  of  the  judg* 
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meat-debtor's  applioations  of  the  13th  and  20th  August  1875,  as  1880 
those  appUoatiqns  contained  acknowledgments  within  the  meaning  j^^^^^s^j^ 
of  that  section  which  created  a  new  period  of  limitation  to  be  com- 
pnted  from  those  dates ;  and  that,  so  computing  limitation,  the  pre- 
Eeat  application  for  execution  was  within  time.  The  Court  execu- 
ting the  decree  disallowed  this  contention,  holding  that  the  proyi- 
fiions  of  s.  19  of  Act  XY  of  1877  were  not  applicable  in  the  case  of 
an  application  for  the  execution  of  a  decree,  and  that  the  application 
for  the  execution  of  the  decree  was  barred  by  limitation.  On  appeal 
1^  the  decree-holders  the  lower  appellate  Oourt  held  that  the  pro- 
visions of  s.  19  of  Act  XV  of  1877  were  applicable,  and  the  appli- 
cation for  execution  was  within  time.  The  judgment-debtor 
appealed  to  the  High  Oourt,  impugning  the  decision  of  the  lower 
appellate  Court.  The  Division  Eenoh  before  which  the  appeal  came 
for  hearing  (  Pearson,  J.,  and  Oldfibld,  J.)  referred  the  follow- 
ing questions  to  the  Pull  Bench  for  disposal,  viz., "  (i )  whether  the 
provisions  of  s.  19  of  Act  XV  of  1877  apply  to  an  application  for 
execution  of  decree;  (ii)  whether  the  judgment-debtor's  applica- 
tions of  the  13th  and  20th  August  1876  amount  to  acknowledg- 
ments of  liability  in  respect  of  a  right;  and  (iii)  whether  the 
signature  of  the  pleader  on  the  applications  is  that  of  an  agent 
duly  authorized  on  the  judgment-debtor's  behalf. " 

Munshi  Hanuman  Prasad  and  Mir  Akbar  Eusain  for  the 
appellant. 

Mr.  Nibktt  and  Babu  Jogindro  Nath  Chaudhri  for  the  respond- 
ents. 

The  following  judgments  were  delivered  by  the  Pull  Bench:— 

Stuabt,  O.J. — I  am  clearly  of  opinion  that  the  three  questions 
put  to  us  by  the  order  of  reference  must  all  be  answered  in  the 
affirmative.  It  is  beyond  all  doubt  that  s.  19,  Act  XV  of  1877, 
applies  to  an  application  for  execution  of  decree,  and  such  applica- 
tion was,  in  the  present  case,  validly  and  efiectually  made  by  the 
judgment-debtor's  vaUl  by  his  petition  dated  the  13th  August  1875, 
his  takalaUfuma  having  been  given  for  the  express  purpose  of  such 
an  application.  Such  application  was  therefore  an  acknowledgment 
within  the  meaning  of  s.  19,  Act  XV  of  1877,  and  it  was  an 
aeknowledgmeut  in  respect  of  a  right. 
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Tiro  Cakmita  deoisioiiB  weredted  at  the  hearingy  one  by  Maikby 
and  Prinsep,  JJ.,  in  Kally  Proaonno  Hazra  v.  Eeera  Lai  (1)  ^ 
and  the  othOT  by  Morris  and  Prinsep,  JJ.,  in  Mungol  PrasAad 
'  Diehit  V.  Shama  Kanto  Lahory  Ckowdhry  ( 2 ) .  These  were,  howeyer^ 
made  under  the  former  limitation  law,  and  they  have  no  applioaiion 
to  a  oase  like  the  present,  even  if  we  oonoarred  in  the  law  they  lay 
down,  which  I  am  not  prepared  to  say  I  do. 

Olbfiblb,  J. — S.  19  of  the  Limitation  Act  appears  to  me 
to  apply  to  an  application  for  execution  of  a  decree.  The 
a{>plioatioBB  referred  to  in  the  section  can  be  no  other  than 
those  mentioned  in  the  second  schedule  of  the  Act,  when  they 
are  applications  in  respect  of  any  property  or  right,  an^  an  appli- 
oation  to  execute  a  decree  is  an  application  in  respect  <^  a  right. 
My  answer  to  the  other  questions  is  in  the  afiBrmative. 

Steaioht,  J. — In  reply  to  the  first  question  I  would  say  that, 
in  my  opinion,  the  provisions  of  s.  19,  Act^V  of  1877,  do  apply  to 
an  application  iot  execution  of  decree.  The  words  are    suit'*  or 

application,"  and  they  have  reference  to  the  schedules  in  the  third 
division  of  which,  in  art.  179^  is  to  be  found  application  for  ex- 
ecution of  a  decree,  and  such  application  may,  I  think,  properly  be 
held  to  be  in  respect  of  the  "right*'  of  the  decree-holder  to  ex- 
ecute his  decree.   It  must  also  be  observed  that  the  words  are 

application  in  respect  of  any  right,"  and  I  see  no  reason  to  limit 
them  in  the  manner  suggested  by  the  pleader  for  the  appellant. 
The  petition  of  the  judgment-debtor  of  tiie  13th  August  1875 
is,  I  consider,  a  sufficient  acknowledgment  of  his  liability  in  respect 
of  the  right  of  the  decree-holder  to  immediate  execution  of  his 
decree,  and  would  afford  a  fresh  starting  point  from  which  limitation 
would  run.  The  vdkalat-mma  was  specially  given  to  the  pleader  by 
the  judgment-debtor  for  the  purpose  of  filing  the  petition  of  the 
13th  of  August,  and  he  was  therefore  an  agent  duly  authorized  on 
the  judgment-debtor's  behalf. 

Feabson,  J. — concur  in  the  views  expressed  by  my  colleague 
Mr.  Justice  Straight  on  the  questions  referred  to  us. 


Appeal  dismissed. 


(1)1.  L.  E.,2  .Calc.,  4.68. 


(2)1.  L.  B.,  4  Calo.,  708. 
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CRIMINAL  JURISDICTION.  im 

  September  1. 

Brfore  Mr,  Justice  Pearson  and  Mr,  Justice  Oldfield.   

EMPEESS  OF  INDIA  v,  TIKA  SINGH. 
Disciar^e^Beviml     Prosecutionr-^Place  qf  inquiry  or  trial-^EnOcing 
away  Married  woman. 

A  person  was  proseouted  before  a  Grimmal  Court  in  the  Fanjab  for  enticing 
twsy  &  married  woman,  with  a  criminal  intent,  an  offence  ponishable  nnder 
1. 498  of  the  Indian  Penal  Code.  Sach  prosecution  was  legally  instituted  in 
guch  Court  and  such  offence  was  properly  triable  by  it.  Such  Court  discharged 
sndi  person  under  the  provisions  of  s.  215  of  Act  X  of  1872.  Subsequently 
it  appeared  that  such  person  was  detaining  such  woman  at  a  place  in  the 
North-Weitem  ProTinees,  and  he  was  proseouted  before  a  Criminal  Court  of 
the  district  in  which  such  place  was  situated  for  the  same  offence  as  he  had 
been  prosecuted  for  before  the  Criminal  Court  in  the  Panjab,  riz.,  enticing 
away  sndi  married  woman,  and  was  convicted  of  that  offence.  Held  that, 
although  his  previous  discharge  did  not  bar  the  revival  of  a  prosecution  for 
same  offence,  such  prosecution  could  only  be  revived  in  the  Panjab  Court, 
and  he  could  not  be  convicted  under  the  latter  part  s.  498  of  the  Indian 
Penal  Code  for  detaining  an  enticed  woman  until  the  enticing  had  been  proved* 
and  sndi  conviction  had  been  properly  set  aside  by  the  Court  of  Session. 

TmA  SmoH  was  charged  before  the  Ektra  Assistant  Gommis^ 
sioner  of  Jalandhar,  in  the  Panjab,  imder  s.  498  of  the  Indian 
Penal  Code^  with  having,  on  or  about  the  3rd  February  1880, 
enticed  away  one  Jas  Euar^  the  wife  of  one  Oanga  Singh,  with  a 
crinmud  intent.  Such  offence  was  alleged  to  have  been  committed 
Irf  him  at  Bindiaband  in  the  Jalandhar  district  Jas  Euar  was  not 
produced  as  a  witness  in  the  case,  as  she  could  not  be  found.  The 
Extra  Assistant  Commissioner,  being  of  opinion  that  the  charge  was 
not  proved,  directed  that  Tika  Singh  ^  should  be  released  imme- 
diately from  the  security  and  liability  taken  from  and  imposed  on 
hnn."  Subsequently  Jas  Euar  was  discovered  in  the  Bijnar 
distriet,  in  the  North- Western  Ftovinces,  in  which  district  Tika 
Singh  resided.  On  the  complaint  of  her  husband,  Tika  Singh  was 
tried  before  the  Assistant  Magistrate  of  Bqnoi^  under  &  498  of  the 
Indian  P^al  Code,  on  the  same  charge  as  was  made  against  him 
befoiethe  Extra  Assistant  Commissioner  of  Jalandhar,  viz.,  that  he 
cn  or  about  the  3rd  February  1880  did  entice  away  Jas  Euar,  the 
^6  of  Gbmga  Singh,''  and  was  ccmvicted  by  the  Assistant  Magis- 
trate of  Bijnor  on  that  charge.  On  appeal  by  Tika  Singh,  the  Ses- 
sions Judge  of  Bijnor,  Budaun  Division  (Mr.  0.  Daniell),  on  the  17th 
April  1880,  set  aside  his  conviction,  and  directed  his  release.  The 


Digitized  by 


252 


THE  INDIAN  LAW  EEP0ET8.  [VOL.  HI. 


1880  Sessions  Judge's  grounds  for  setting  aside  the  conviction  will  appear 
Emfbbss  of  ^™  ^  following  extract  from  the  letter  of  the  Magistrate  of  the 
IroiA  Bijnor  district,  Mr.  0.  W.  Mellor,  referring  the  case  directly 
TiKA  SiHGH.  Sessions  Judge  having  refused  to  refer  it  at  his  instance)  to 
the  High  Court  for  orders  under  s.  297  of  Act  X  of  1872 :— "The 
case  for  the  prosecution  was  as  follows : — ^The  complainant  charged 
Tika  Singh  vdth  abducting  his  wife :  he  had  originally  instituted 
the  charge  in  a  Court  in  the  Fanjab,  but  this  had  fallen  through  as 
the  woman  could  not  be  found:  complainant  then  petitioned  the 
Bijnor  Magistrates :  it  was  notorious  that  the  woman  was  kept  in 
hiding  in  or  about  Nagina  in  this  district,  and  after  a  while  she  was 
arrested  as  an  absconding  witness,  and  the  accused  convicted :  the 
Sessions  Judge  discharged  the  accused  on  appeal  on  the  ground 
that  (supposing  accused  had  not  been  acquitted  of  the  oSenoe  by 
the  Panjab  Court  under  s.  220,  Code  of  Criminal  Procedure)  the 
prosecution,  though  it  could  be  revived  under  s.  215,  Explanation 
n,  of  the  Code  of  Criminal  Procedure,  could  only  be  so  revived 
in  the  Court  in  the  Panjab  in  which  it  was  originally  instituted, 
and  that  therefore  the  Bijnor  Magistrate  acted  without  jurisdiction : 
the  Judge  says  that  there  is  nothing  in  s.  67,  Code  of  Criminal 
Procedure^  which  conflicts  with  this  view,  but  I  can  see  nothing  in 
8.  67  or  in  s.  215  which  favours  the  view  or  prevents  the  prosecu- 
tion being  revived  in  Bijnor.  The  Judge  says  the  trial  could  not 
be  held  partly  in  one  district  and  partly  in  another,  but  the  trial 
in  Bijnor  was  complete  in  itself;  it  did  not  require  to  be  supple- 
mented by  the  proceedings  in  the  Panjab  Court,  which  could  not 
be  said  to  constitute  a  part  of  the  trial :  the  Judge  also  appears  to 
me  to  have  entirely  overlooked  the  fact  that  the  offence  charged  v^as 
a  continuous  one;  that  the  accusid  (if  guilty)  was  committing  the 
offence  every  day  so  long  as  he  detaimed  or  concealed  the  woman ; 
and  that  therefore  the  otfenoe  for  which  he  was  tried  here  was  in 
reality  committed  after  the  proceedings  in  the  Panjab  Court ;  and 
that  therefore  any  previous  proceedings  held  in  the  Panjab  Court 
oould  by  no  possibility  act  as  a  bar  to  a  charge  being  made  against 
the  accused  here :  the  Judge  also  remarks  that  he  does  not  consi- 
der it  necessary  to  delay  passing  orders  ^imtil  the  prosecution  can 
prove  whether  the  Extra  Assistant  Commissioner's  order  was  issued 
under  s.  215  or  s.  220,  Code  of  Criminal  Procedure' ;  it  appears  to 
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me  that  it  was  for  the  aocnsed  to  prove  that  he  had  already  1880 
been  tried  and  acMjnitted,  and  not  for  the  prosecution  to  prove  the  Empbbss  09 
negative:  suppose  an  accused  person  were  to  allege  a  previous  Indii. 
aoquittal  without  specifying  the  place  and  date  or  producing  aTisASureH. 
copy  of  the  order,  is  the  prosecution  to  ransack  the  record  of  every 
Ooxxd  in  India  until  it  can  satisfy  the  Court  that  the  alleged 
defence  is  a  false  one"?   The  High  Court  having  procured  the 
record  of  the  trial  of  Tilut  Singh  before  the  Extra  Assistant  Oom- 
missioner  of  Jalandhar,  the  reference  was  laid  before  Pearson,  J., 
and  Oldfield,  J.,  for  disposal,  by  whom  the  following  order  was 
passed: — 

Peabson,  J. — ^Having  examined  the  records  of  the  Court  of  the 
Extra  Assistant  Commissioner  of  Jalandhar,  we  come  to  the  con- 
clusion that  he  discharged  Tika  Singh  under  the  provisions  of 
&  215,  Act  X  of  1872.  In  the  case  tried  by  that  officer,  no  charge 
was  drawn  up,  and  Tika  was  not  acquitted,  but  only  released.  His 
discharge  does  not  bar  the  revival  of  a  prosecution  for  the  same 
offence,  but  it  can  only  be  revived  in  the  Court  in  which  it  could 
legally  be  instituted.  That  offence  was  committed  in  Fhilor  and 
was  properly  triable  by  the  Jalandhar  Court.  Tika  was  not  tried 
in  the  Court  of  the  Assistant  Magistrate  of  Bijnor  for  concealing 
or  detaining  a  woman  who  had  been  enticed  away  with  criminal 
intent  under  the  latter  part  of  s.  498,  Indian  Penal  Code,  but  for 
the  very  same  offence  of  which  he  had  been  accused  at  Jalandhar, 
viz.,  "  that  you,  on  or  about  the  3rd  February  1880,  did  entice  one 
Jas  Euar,  the  wife  of  Ganga  Singh,  with  criminal  intent."  It  is, 
moreoTer,  obvious  to  remark  that  he  could  not  be  convicted  of 
detaimng  an  enticed  woman  until  the  enticing  had  been  proved. 
The  orders  passed  by  the  Sessions  Court  appear  to  us  therefore  to 
be  right.   With  these  remarks  the  record  may  be  returned. 

APPELLATE  CRIMINAL.  isso 

  October  5. 

Before  Mr,  Juetice  Peareon  and  Mr,  Justice  Straight, 
EMPEESS  OP  INDIA  t;.  ABDUL  HAEIM. 
Bight  of  Private  Defence — Murder, 
A  hMid-eonstable,  making  an  inyestigation  into  a  case  of  house-breaking  and 
theft,  searohed  the  t^ts  of  certain  gipsies  for  the  stolen  properiy,  but  dis-* 
corered  nothing.  After  he  had  oompleted  the  search,  the  gipsies  gare  him  a 
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oertain  warn  of  money,  which  he  acoepted«  but  at  the  same  time,  not  deeming 
it  sufficient,  he  demanded  a  farther  smn  from  them.  Thej  refused  to  giro 
anything  more  on  the  gronnd  that  they  were  poor  and  had  no  more  to  give. 
Thereupon  he  nnlawfnlly  ordered  one  of  them  to  be  bound  and  taken  away. 
On  his  subordinates  proceeding  to  execute  such  order  all  the  gipsies  in  tlie 
camp,  men,  women,  and  children^  turned  out,  some  four  or  fiye  of  the  men 
being  armed  with  sticks  and  stones,  and  adyanced  in  a  threatening  manner 
towards  the  place  such  gipsy  was  being  bound  and  the  head- constable  was 
standing.  Before  any  actual  yiolence  was  used  by  tJie  crowd  of  adranoing 
gipsies  the  head-constable  fired  with  a  gun  at  such  crowd  when  it  was  about 
fiye  paces  from  him,  and  killed  one  of  the  gipsies,  and  haying  done  so,  ran 
away.  Any  apprehension  that  death  or  grieyous  hurt  would  be  the  conse- 
quence of  liie  acts  of  such  crowd  would  haye  ceased  had  he  released  the  gipsy 
he  had  unlawfully  arrested  and  withdrawn  himself  and  his  subordinates,  or 
had  he  effected  his  escape.  Meld  that  such  head-constable  had  not  a  right  of 
private  defence  against  the  acts  of  such  gipsies,  as  those  acts  did  not  reason- 
ably cause  the  apprehension  that  death  or  grieyous  hurt  would  be  their  conse- 
quence, and  such  head-constable  was  guilty  of  culpable  homicide  amounting 
to  murder. 

This  was  an  appeal  by  the  Local  Oovemment  from  a  judgment 
of  aoquittal  of  the  Sessions  Judge  of  Meerut,  dated  the  8th  April 
1880.  The  facts  of  the  case  are  stated  in  the  judgment  of  the  High 
Court. 

The  Junior  Oovernment  Pleader  (Babu  Jhoarka  Nath  Banarjt) 
for  the  Locfid  Government. 
Mr.  Amir-ucMin  for  the  accused  person. 

The  High  Oourt  (Peabson^  J.,  and  Stbaight^  J)  delivered  the 
following  judgment 

Stbaioht,  J. — This  is  an  appeal  on  behalf  of  Government  from 
an  order  passed  by  the  Sessions  Judge  of  Meerut  on  the  8th  April 
last  acquitting  the  respondent,  Abdul  Hakim,  of  charges  preferred 
against  him  under  ss.  304  and  304A.  of  the  Penal  Code.  The  oir- 
oumstanoes  of  the  case,  as  detailed  in  the  record,  appear  to  be  aa 
follows On  the  night  of  the  28th  January  1880,  the  house  of  one 
Harjas,  Thakur  of  £aroli,  was  burglariously  broken  into  by  some 
person  or  persons,  and  certain  property  stolen  therefrom.  Infor- 
mation of  the  commission  of  this  offence  was  in  due  course  lodged  at 
the  Jewar  thana  by  a  chaukidar  of  the  name  of  Mangala ;  and  the 
respondent  Abdul  Hakim,  chief  constable  of  the  station,  was  detail- 
ed for  the  duty  of  making  inquiries  into  the  matter.  About  mid- 
day on  the  29th  of  January,  accompanied  by  Gbpal  ccmstable,  Bura 
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and  Mangala  ohAukidars,  and  Harjas,  he  left  the  Jewar  thana,  and 
prooeeded  to  a  place  called  Dianatpur,  where  there  was  an  encamp- 
ment ot  gipsies.  Upon  his  arrival  a  search  was  made  through  the 
various  tents  for  the  stolen  property  or  traces  of  it,  but  without 
success;  and  nothing  was  discoYcred  in  any  way  to  connect  the 
inhabitants  of  the  camp  with  the  crime  of  the  previous  night.  It 
would  seem  that  searches  of  a  similar  kind  have  been  frequently 
made  at  the  same  place  upon  former  occasions,  and  that  a  most 
reprehensible  practice  had  sprung  up  for  the  police  to  accept  pre- 
seats  in  money  from  the  gipsies,  the  amount  of  which  varied  more 
or  less  according  to  the  rank  of  the  officer  conducting  such  search. 
After  the  respondent  and  his  party  had  concluded  their  examination 
of  the  tents,  a  sum  of  Es.  2-4-0  was  handed  by  one  of  the  gipsies 
named  Bandhu  to  the  constable  Gt>pal,  who  in  his  turn  delivered 
it  over  to  the  respondent  Abdul  Hakim,  who  put  it  in  his  pocket, 
and  then,  saying  it  was  not  sufficient,  demanded  Es.  5.  This  the 
gipsies  refused  to  give,  pleading  poverty  and  their  inability  to  pay 
such  an  amount ;  and  thereupon  ihe  respondent  ordered  the  constable 
Gopal,  and  the  two  chaukidars,  Bura  and  Mangala,  to  bind  Hardeva, 
one  of  the  gipsies  and  brother  of  Bandhu,  and  to  take  him  away  in 
costody.  This  they  were  proceeding  to  do,  whereupon  all  the  men, 
women,  and  children  in  the  camp  turned  out,  some  four  or  five  of 
the  men  being  armed  with  sticks,  and  advanced  in  a  threatening 
manner  towards  the  spot  where  Hardeva  was  being  bound,  and  the 
respondent  was  standing.  Before  any  blow,  however,  had  been 
struck,  or  any  actual  violence  received  by  him  or  his  companions, 
the  respondent  raised  a  double-barrelled  gun  that  he  was  carrying 
and  aimed  it  at  the  people,  or,  as  some  of  the  witnesses  say,  directly 
at  Bandhu,  and  fired  it,  the  death  of  Bandhu  being  the  instantaneous 
result.  When  he  had  done  this,  he  immediately  turned  round  and 
took  to  flight,  but  was  pursued  by  some  of  the  gipsies,  and  a  con- 
stable who  was  present  of  the  name  of  £an  Singh,  and  was  cap- 
tared  by  them  and  brought  back  to  where  the  body  of  the  deceased 
man  was  lying.  Meanwhile  information  was  conveyed  by  Gopal 
to  the  sub-inspector  at  the  thana,  named  Abdul  Eadir,  and  he  ulti- 
mately went  over  to  the  camp  at  Dianatpur,  and  there  after  a  long 
interval  had  elapsed,  by  a  bribe  of  Bs.  125,  induced  the  gipsies  to 
bum  the  dead  body  of  Bandhu,  and  surrender  the  gun  by  which 
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1880     Ub  death  had  been  caused.    That  portion  of  the  case  does  not 
iMPBBss  OP  *PP^  *^  h&YO  any  very  material  bearing  upon  the  guilt  or  inno- 
India     eence  of  the  respondent  Abdul  Hakim.   It  <  has  been  made  the 
AvDUL    subject  of  a  charge  against  the  sub- inspector  Abdul  Eadir,  -with  this 
Hakim,    extraordinary  result,  that,  while  the  Sessions  Judge  has  held  that, 
in  point  of  law,  no  ofiFenoe  was  committed  by  Abdul  Hakim,  yet 
neyertheless  that  Abdul  Kadir,  knowing  and  having  reason  to 
beUeve  that  an  ofEenoe  had  been  committed  by  Abdul  Hakim, 
caused  evidence  of  the  commission  of  that  offence  to  disappear, 
with  the  intention  of  screening  him  from  legal  punishment.   It  is 
obvious  that  such  a  position  is  wholly  untenable,  and  the  Full  Bench 
ruling  of  this  Oourt  has  already  so  decided. 

We  cannot  but  express  our  deep  regret  at,  and  disapproval  of, 
the  very  inadequate  and  unsatisfactory  manner  in  which  the  oase 
was  disposed  of  by  the  Sessions  Oourt.  We  do  not  at  all  agree 
with  the  view  of  the  Judge  that  the  Magistrate's  record  was  too 
voluminous.  On  the  contrary,  we  think  that  he  might  weU  have 
imitated  the  care  and  diligence  with  which  the  inquiry  was  conclu- 
ded in  the  first  Oourt;  and  it  is  inexplicable  why  on  the  trial  before 
TiiTTi  he  omitted  to  take  the  evidence  of  two  such  important  witnesses 
as  Hardeva  and  Hatti,  the  two  gipsies,  called  before  the  Magistrate. 
The  notes  recorded  of  what  was  said  by  the  persons  who  were 
examined  in  the  Sessions  Oourt  are  sadly  curt  and  incomplete ;  and 
the  inference  is  irresistible  that  the  Judge  altogether  misunder- 
stood the  true  meaning  of  the  principles  of  law  upon  which  the 
right  of  self-defence  is  based,  and  too  hastily  adopted  a  conclusion 
that  neither  facts  nor  law,  nor  both  combined,  for  an  instant  war- 
ranted. He  seems  entirely  to  have  lost  sight  of  the  circumstance 
that  the  conduct  of  the  gipsies,  which  is  said  to  have  justified  the 
discharge  of  the  gun,  was  provoked  by  the  illegal  act  of  the  res- 
pondents in  ordering  the  arrest  of  Hardeva  for  the  purpose  of  get- 
ting his  extortionate  demand  of  Bs.  5  complied  with.  He  had  no 
right  whatever  to  cause  Hardeva  to  be  taken  into  custody,  for  no 
stolen  property  had  been  found  in  the  camp,  nor  was  there  any 
reasonable  suspicion  against  him,  nor  had  he  obstructed  the  officers 
in  making  the  search  or  in  discharging  their  duty.  Himself  having 
provoked  the  action  of  the  gipsies  by  bis  illegal  and  improper  pro- 
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cedure,  the  respondent  stands  in  no  better  and  no  worse  position  1880 
than  any  private  person,  and  is  not  entitled  to  the  superior  proteo-  Empeess  < 
tion  which  is  thrown  around  a  public  servant  lawfully  acting  in  India. 
the  discharge  of  his  duty.   It  does  not,  however,  appear  to  us  that  Abdul 
any  question  as  to  the  right  of  self-defence  strictly  speaking  arises,  Hakim. 
for  upon  the  facts  it  is  clear  that  any  apprehension  of  death  or 
grievous  hint  which  the  respondent  might  have  had  ooidd  have  at 
once  been  determined  by  the  release  of  Hardeva,  the  abandonment 
of  his  demand  for  the  Bs.  5,  and  the  withdrawal  of  himself  and  his 
oompanions  from  the  spot.  In  standing  his  ground  for  the  moment 
and  firing  the  gun  off,  he  was  in  no  way  acting  in  the  discharge  of  his 
duty  as  a  police  officer  to  protect  his  person  or  prevent  the  rescue 
of  a  prisoner,  and  as  a  private  person  there  was  ample  opportunity 
for  him  to  escape,  and  so  remove  all  grounds  of  fear  for  life  or  limb. 
But  even  if  we  were  for  a  moment  to  take  into  consideration  the 
question  as  to  whether  he  was  or  was  not  in  apprehension  of  death 
or  grievous  hurt,  it  does  not  appear  to  us  that,  having  regard  to 
the  fact  that  he  himself  was  armed  and  his  oompanions  had  batons 
in  their  hands,  and  that  no  violence  had  been  used  by  the 
gipsies,  there  was  reasonable  cause  for  him  to  entertain  any  such 
apprehension.   It  is  not  sufficient,  as  was  urged  by  counsel  before 
08,  for  the  respondent  to  say  he  was  in  fear  of  death  or  grievous 
hurt,  which,  by  the  way,  he  himself  never  has  asserted ;  it  is  for  the 
tribunal  determining  his  guilt  or  innocence  to  find  whether,  having 
reference  to  all  the  circumstances  in  which  he  was  placed,  there 
were  adequate  grounds  to  justify  him  as  a  reasonable  person  in 
having  such  an  apprehension.    We  entirely  &il  to  follow  the 
reasoning  of  the  Sessions  Judge  that  the  not  attempting  to  fire  the 
second  barrel  is  an  indication  of  the  absence  of  malice  on  the  part 
of  the  respondent.   It  is  pretty  evident  that,  having  seen  the  fatal 
consequences  of  his  first  shot,  his  immediate  thought  was  to  take 
to  flight  and  save  himself.   Looking  at  all  the  facts,  as  disclosed 
in  the  records  of  the  Magistrate  and  Sessions  Court,  we  are  of 
opinion  that  the  acquittal  of  Abdul  Hakim  was  a  grave  miscarriage 
of  justice,  and  that  this  appeal  by  Q-ovemment  must  prevail.  The 
act  of  the  respondent  is  entitled  to  no  such  justification,  excuse,  or 
protection,  as  can  remove  it  from  the  category  of  culpable  homicide 
amounting  to  murder.   To  fire  a  gun  at  the  distance  of  five  paces 
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1880      at  a  number  of  persons,  holding  it  in  such  a  way  that  one  of  them 
Ihpbbss  of  ^  mortally  wounded  in  the  heart,  is  to  do  a  thing  so  imminently 
India     dangerous  that  the  person  doing  it  must  have  known  that  he 
Abdul     would  probably  cause  death,  or  such  bodily  injury  as  woidd  be 
Ha  kjk.    likely  to  cause  death.   According  to  the  respondent's  statement  the 
shooting  of  Bandhu  was  aooidental,  and  he  had  simply  intended  to 
fire  o£E  the  gun  over  the  heads  of  the  gipsies  for  the  purpose  of 
frightening  them,  but  his  hand  trembled,  and  the  shots  miscarried. 
This  defence,  however,  is  altogether  disbelieved  by  the  Sessions 
Judge,  and  so  far,  we  may  say,  we  entirely  concur  with  him.  In 
reference  to  this  point,  however,  it  may  be  observed  that  the  ground 
upon  which  the  Sessions  Judge  passed  his  order  of  acquittal  was 
never  taken  by  the  accused  himself,  either  in  the  Magistrate's  Court 
or  in  the  Court  of  Session. 

The  case  is  one  of  very  grave  public  importance,  and  while  we  are 
fully  sensible  of  the  necessity  for  affording  the  fullest  protection  to 
police  officers  in  the  discharge  of  their  duty,  it  is  equally  incumbent 
upon  us  to  take  care  that  the  public  are  protected  from  extortion  and 
violence  at  their  hands.  Money  presents  to  the  police  of  the.  kind 
mentioned  in  tiiis  case  are  only  made  under  threats  and  compulsion 
and  are  grossly  irregular  and  improper.  Their  imavoidable  acoom- 
panimentfl  are  violence  and  coercion,  and  their  inevitable  con- 
sequences most  injurious  to  the  interests  of  justice.  Tbe  conduct  of 
the  respondent  Abdul  Hakim  was  altogether  gross  and  indefensible. 
We  convict  him  of  murder  and  direct  that  he  be  transported  for 
the  term  of  l^s  natural  life. 

Appeal  allowed. 


Before  Mr.  Justice  Pearson. 

1880 

October  27.  BMPEESS  OP  INDIA  v.  JAGAN  NATH. 

Irregular  Commitment — Place  of  inquiry  and  trial — AetXqflS72  {Criminal 
Procedure  Code),  ss,  33,  63. 
S.  33  ol  Act  X  of  1872  contemplates  the  contingency  of  a  case  which  has 
been  inquired  into  at  the  proper  place,  as  indicated  by  s.  63  of  that  Act,  being 
eommitted  to  the  proper  Court  of  Session  by  a  particular  Magistrate  not  duly 
empowered  by  law  to  make  such  commitment ;  and  not  of  a  case  which  has  been 
inquired  intoina  district  in  which  it  was  not  committed,  bein^  committed  to  the 
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proper  Coort  of  Session  as  indicated  by  that  section,  by  a  particular  Magistrate       1 880 
duly  mpo^eied  by  law  to  make  such  a  commitment.   Consequently,  where  Empbbss  of 
a  Magistrate  inquires  into  and  commits  for  trial  an  offence  which  has  not  been  India 
committed  in  his  district,  and  the  Court  of  Session  for  that  district  accepts  such  v 
commitment  because  the  prisoner  has  not  been  prejudiced  thereby,  and  tries  him  J-^c^^NATB. 
for  sach  offence,  the  proceedings  in  such  cases  are  illegal  ab  initio, 

Jaoan  Nath  was  committed  for  trial  before  the  Sessions  Judge 
of  B&nda  by  a  Magistrate  of  the  Hamfrpur  district,  upon  the  charge 
of  kidnapping  a  female  minor,  an  offence  punishable  under  s.  363 
of  the  Indian  Penal  Code.  The  offence  with  which  the  accused 
person  was  charged  took  place  and  was  completed,  according  to  a 
statement  by  the  Sessions  Judge  contained  in  his  judgment,  in  the 
Fatehpor  district.  The  Sessions  Judge,  Mr.  Q-.  E.  Knox,  made 
the  following  obsarvations  in  his  judgment,  with  reference  to  this 
fact:— It  is  a  pity  that  this  case  was  eyer  committed  to  this 
Court;  the  real  offence,  the  offence  upon  which  the  prisoner  stands 
charged  by  the  lower  Court,  took  place  and  was  completed  in  the 
Fatehpur  district ;  the  prisoner,  however,  is  not  prejudiced  by  the 
commitment;  and  I  have  therefore  no  clioioe  but  to  accept  the 
ctmradtment:  I  would,  however,  draw  the  committing  oflSoer's 
attention  to  the  extreme  carelessness  with  which  the  charge  sheet 
is  drawn  up,  and  request  that  further  care  be  observed  in  future : 
kidnapping  is  not  a  continuing  offence;  it  is  complete  as  soon 
as  the  link  between  the  person  kidnapped  and  the  possession  of 
the  lawful  guardian  is  severed ;  in  this  case,  that  is  said  to  have 
happened  in  tiie  Fatehpur  district,  certainly  not  at  Sisolar  in 
this  district.'* 

The  Sessions  Judge  having  convicted  Jagan  Nath  of  the  offence 
charged  against  him,  he  appealed  to  the  High  Court  from  such 
conviction. 

Mr.  Nihleti  for  the  appellant. 

TheJtfwior  Qovernment  Pleader  (Babu  Dwarka  Nath  Banarji), 
for  the  Crown. 

Peabson,  J. — The  offence  which  is  the  subject  of  the  present 
trial  took  plaoe  and  was  completed  in  the  Fatehpur  district.  It 
abonld  therefore  have  been  inquired  into  by  a  Magistrate  of  that 
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1880     diBiaiqt  and  committed  for  trial  to  the  Oourt  of  Sesfiioiis  to  wluoh 
Empress  of  oommitmeBts  from  that  distriot  are  made.   The  Sessioiis  Judge 
India    of  B&nda,  in  accepting  the  commitment  oi  the  case  made  to  faim 
JioAK  Nath     *  Magistrate  of  Hamirpur  for  the  reason  that  the  prisoner  was 
not  prejudiced  thereby,  has  apparently  relied  on  the  provisions  of 
B.  33  oi  the  Procedure  Code,  which  appear  to  me  to  be  inapplicable 
under  the  circumstances.   That  section  contemplates  ihe  contingenoy 
of  a  case  whidi  has  been  inquired  into  at  the  i»roper  place,  as  indicat- 
ed by  8.  63,  being  committed  to  the  proper  Court  of  Session  by  a 
particular  Magistrate  not  duly  empowered  by  law  to  make  such  a 
commitment.   In  the  present  instance  none  of  the  Hamirpur  Magis- 
trates had  jurisdiction  to  inquire  into  the  offence.   The  proceedings 
in  the  case  were  illegal  ab  initio  and  are  accordingly  quashed.  The 
prisoner  must  be  released  and  made  over  to  the  FatehpurauthcnitieB 
to  be  dealt  with  by  them  according  to  law.' 

Conviction  quashed. 

A  FULL  BENCH. 


B^re  Bit  Mohert  Stuart,  Et.,  Chirf  Justice,  Mr.  JusHce  P^itm^ 

Mr,  Jmtice  OlxIJield^  and  Mr.  Justice  Straight. 

BANSIDHAE  (Dbfbkdant)  v.  BU  ALI  KHAN  (Pi.AiinraF).« 
Fromiasory  Note— Act  XVIII  qf  1869,  «.  8,  (5),  (26)  and  eek.  ii,  No.  U— 
Bond — Agreement — Iwtereet — Penalty. 

The  defendant,  haying  borrowed  fifty  rupees  from  the  plaintiff*  gave  bin 
o^  the  9th  Noyember  1878  (ui  instrument  whioh  wa9  in  effect  aa 
follows : — "B  (defendant)  writes  this  *'rukka"  infayour  of  A  (plaintiff)  icat 
£s.  60,  cash  receiyed,  to  be  repaid  on  the  ISth  Noyember,  1878:  in  the  eyent 
of  default,  he  shall  pay  interest  at  one  rupee  per  diem."  Meld  (Stuabt,  C.  J., 
dissenting)  that  such  instrument  was  a  ''promissory  note,"  within  the 
meaning  of  the  Stamp  Act  of  1869,  and  not  a bond  "  or  "an  agreement  not 
otherwise  proyided  for,"  within  the  meaning  of  that  Act. 

Seld  also  that,  looking  to  the  whole  instrument,  it  was  equitable  to  Iield 
that  the  term  "  interest "  was  not  intended  to  mean  interest  in  the  strict  sense 
of  that  term,  but  a  penalty,  and  the  amount  of  interest  should  be  so  treated, 
and  a  reasonable  amount  only  be  allowed.  The  obseryations  ot  Fdnti£az,  J., 
in  Bichook  Nath  Banday  v.  Ram  Lochun  Singh  (1)  conourred  in. 

*  Eeferenoe,  under  s.  617  of  Act  X  of  1877,  by  E.  Ourrie,  Esq.,  Judge 
of  Aligarh. 

(1)  11  B.  L.  B.,  13^ 
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Triis  was  a  referenee  to  the  High  Court  by  Mr.  "k.  Ottrrie,  IBSO 
Distnct  Judg^  of  Aligarh,  under  s.  617  of  Act  X  of  1877.  The  ^^g^y^^^ 
facts  which  gave  rise  to  this  reference  were  as  follows: — The  ^^^^^^ 
defendant,  haying  borrowed  Es.  50  from  the  plaintiff,  on  the  Khin. 
9th  November  1878,  executed  the  following  instrument  in 
farour  of  the  latter  person  : — Bansidhar,  son  of  Baldeo  Das  oi 
Hathras,  writ^  this  ^rukka^  in  favour  of  Bu  Ali  Khan  for  Es.  50, 
cash  received,  to  be  repaid  on  (the  13th  November  1878), 
without  objection  or  excuse ,  in  the  event  of  def  aillt  he  shall  pay 
interest  at  one  rupee  per  diem  without  objection  or  excuse,  and 
received  back  the  ^rukka*  on  discharge,"  The  instrument  was 
stamped  with  a  one-anna  receipt  stamp.  The  plaintiff  sued  the 
defendant  upon  this  instrument  in  the  Court  of  the  Munsif  oi 
Aligarh,  describing  it  as  a  "  promissory  note"  and  claiming  Es.  300, 
that  is  to  say,  Es.  50,  the  principal  of  the  debt,  and  Es.  250, 
interest  at  the  rate  of  one  rupee  per  diem  from  the  date  of  default 
to  the  date  of  suit.  The  Munsif  held  that  the  instrument,  so  far 
as  regards  the  principal  of  the  debt,  was  a  promissory  note,  and 
as  such  duly  stamped  with  a  one-anna  receipt;  but,  so  far 
as  regards  the  interest  claimed,  that  it  was  an  agreement,  and 
being  as  such  insufficiently  stamped  was  not  admissible  in 
evidence  of  the  claim  for  interest.  The  Munsif  accordingly  gave 
the  plaintiff  a  decree  for  Es.  50,  together  with  interest  on  that 
amount  from  the  date  of  default  to  the  date  of  suit  at  one  per 
cent,  per  mensem,  and  dismissed  the  suit  as  regards  the  interest 
daimed.  On  appeal  by  the  defendant  the  District  Judge  ref en^ed 
the  following  question  to  the  High  Court,  under  s.  617  of  Act 
X  of  1877 :~"  The  questions  are  under  Act  XVIII  of  1889  Which 
applies : — (i)  Is  this  a  promissory  note,  and  properly  stamped  with 
a  one-anna  receipt  stamp,  or  is  it  an  agreement, — ^soh,  ii,  No .  II P 
(n)  Can  it  be  divided  and  hdd  to  be  a  promissory  note  as  regards 
the  principal,  and^  admissible  in  evidence  for  the  principal,  hxA 
inadmissible  for  the  interest?  (iii)  If  it  is  not  a  promissory  note, 
bat  IB  inadequately  stamped,  can  the  Appellate  Court  accept  pay* 
ment  of  the  deficiency,  &c.,  under  s.  20,  Act  XVIII  of  1869? 
(iv)  Supposing  the  document  to  be  adequately  stamped  and 
admissible  in  evidence,  is  it  obligatory  on  the  Court  to  allow  thia 
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1880     exorbitant  rate  of  interest,  or  is  this  a  penal  rate  or  penalty  whioh 
Bansidhab  sbonld  not  be  allowed?   (v)  Can  the  Appellate  Court  entertwn 
V.       the  plea  against  the  admission  of  this  document  by  the  Munsif 
Kh^.^    as  adequately  stamped?   The  suit  was  instituted  on  the  25ih 
July  1879,  and  the  new  Stamp  Act  (I  of  1879)  came  into  force 
on  the  Ist  April  1879,  and  s.  20  is  referred  to."   The  reference 
was  laid  before  Pearson,  J.,  and  Oldfield,  J.,  who  directed  that 
it  should  .be  dealt  with  by  the  Full  Bench.   The  reference  was 
accordingly  laid  before  the  Full  Bench. 

Babu  Oprokash  Chandar  Muharji  for  the  defendant. 

The  Junior  Oovernment  Pkader  (Babu  Dwarka  Nath  Banarjx) 
for  the  plaintifE. 

The  following  judgments  were  delivered  by  the  Full  Bench: — 

Stuart,  O.J. — ^The  ^^rukka**  or  contract  which  forms  the 
subject  of  this  reference  is  in  the  following  terms : — Bansidliar, 
son  of  Baldeo  Das  of  Hathras,  writes  this  rukka  to  Bu  Ali  Khan 
for  Bs.  60,  cash  received,  to  be  repaid  on  Miti  Magsar  Badi  3rd 
(about  fomr  days  after  date)  without  objection  or  excuse:  in 
event  of  non-payment  according  to  promise,  he  will  pay  interest 
at  one  rupee  per  diem  without  objection  or  excuse,  and  receive 
back  the  ^  rukka '  on  discharge,  dated  Miti  Eartik  Sudi  16th,  1936, 
corresponding  with  9th  November  1878.  And  the  first  question 
is  what  is  the  legal  character  of  such  a  document  ?  Is  it  a  pro- 
missory note  "  within  the  strict  meaning  of  that  term,  or  is  it  an 
agreement  or  other  obligation?  Taken  as  a  whole,  I  am  dear  that 
it  is  not  a  promissory  note  either  within  the  meaning  of  that 
expression  in  s.  3,  Act  XYIII  of  1869,  or  as  it  is  known  to  European 
lawyers,  for  the  condition  as  to  interest  deprives  it  of  that  character 
of  certainty  as  to  amount  whioh  is  essential  to  the  legal  efficacy  of 
a  bill  of  exchange  or  promissory  note ;  in  other  words,  that  the  con- 
dition as  to  interest  prevents  us  from  regarding  it  as  an  engagement 

absolutely  to  pay  a  specific  sum  of  money, "  within  the  meaning  of 
the  definition  of  promissory  note  given  in  s.  3  of  the  Stamp  Act  of 
1869.  It  appears  to  me  that  the  document  is  of  a  two-fold  character. 
It  is  a  promissory  note  so  far  as  the  engagement  to  pay  Bs.  50 
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foor  days  after  date  is  oonoemed,  and  as  snoli  may  be  detached  1880 
from  the  undertaking  to  pay  the  interest  at  one  rapee  per  diem.  Bansidhab 
That  imdertaking  I  regard  as  in  the  nature  of  a  collateral  obliga-  -q^^'j^j^ 
tion.    Such  a  collateral  obligation  might  have  been  made  in  the     Ehan.  * 
form  of  a  separate  instrument,  or  it  might  be,  as  in  the  present 
oaae,  incorporated  with  or  added  on  the  promissory  note.  In 
either  case  it  is  in  its  nature,  in  my  opinion,  quite  distinct  from 
tiie  latter,  and  it  is  to  be  regarded  and  dealt  with  solely  on  its 
own  legal  merits  as  a  mere  penalty  or  otherwise.   That  such 
is  the  true  view  of  this  rukka  appears  to  me  to  be  clear  from 
a  striot  view  of  its  precise  terms,  according  to  which  the  promise 
to   pay   "the  specified  sum"  ended  with  the  first  sentence. 
The  document  then  goes  on  to  provide  that,  "in  event  of  non- 
payment according  to  promise,  he  (the  promisor)  will  pay 
interest  at  one  rupee  per  diem,  and  receive  back  the  rukka  on 
discharge, "not,  be  it  observed,  this  rukka^  but  **the  rukka^  "show- 
ing, as  I  think  may  fairly  be  held,  that  a  distinction  was  intended 
by  the  parties  between  the  document  so  far  as  it  was  a  promissory 
note  for  Bs.  50,  and  the  engagement  to  pay  extortionate  interest 
of  one  rupee  per  diem,  that  is,  at  the  rate  of  Es.  730  per  cent,  per 
annum.   The  document  therefore  is  not  at  all  of  the  same  nature 
occasionally  and  somewhat  rarely  found  noticed  in  English  law 
books,  whereby  the  maker,  in  addition  to  the  principal  smn,  engages 
to  pay    interest  fro  the  date  of  the  bill  or  note,  or,  which  is  the 
same  thing  in  legal  effect,  engages  in  the  body  of  the  instrument, 
and  as  part  of  the  promise,  to  pay  interest  at  a  particular  rate,  in 
which  case  it  has  been  held  by  the  English  Courts  that  such  a 
contract  is  good,  the  interest  being  payable  from  the  date  of  the 
note.   In  the  present  case,  however,  we  have  a  very  different 
document,  for  the  undertaking  to  pay  interest  at  one  rupee  per 
diem  is  not  only  not  essential  to  the  primary  obligation  to  pay 
the  Rs.  50  four  days  after  date,  but  is  a  condition  of  a  highly  penal 
character,  and  legally  objectionable  therefore  not  only  on  that 
ground,  but  being  a  penalty  and  therefore  reducible  in  equity,  it 
must  have  the  effect,  if  viewed  as  a  necessary  part  of  the  whole 
rukka^  of  destroying  its  character  as  a  promissory  note,  inasmuch 
as  there  cannot,  imder  such  circumstances,  be  shown  to  be  on  the 
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face  of  the  inBtrument  a  debt  which  ia  a  certain  and  specified  sun^ 
the  Gram  recoyerabl^  taken  in  connection  with  the  intoreet  as 
a  penalty  being  essentially  uncertain  and  inca|)able  of  bei^g 
specified  before  decree. 

That  the  interest  stipulated  for  was  a  penally^  and  on»  of 
a  very  outrageous kin4»  being.at  the  rate  of^  as  I  have  said,  fie.  780' 
p^  oex^.  per  annum,  cannot  for  a  moment  be  doubted*  A  ruling 
b;  Mt.  Justice  Fontif ex  of  the  Calcutta  High  Court,  in  a  case 
before  him — Bichook  Nath  Punday  t.  Ram  Lochun  Singh  (1) —  was 
referred  to  at  the  hearing  in  support  of  this  view,  and  I  entrrely- 
concur  in  all  that  that  learned  Judge  says  on  the  subject,  and  I 
have  had  occasi(»i  frequently  in  this  Court  to  refer  to  that  excel- 
lent judgment  as  expreEsing  a  just  and  accurate  view  of  the  law* 
But  we  scarcely  needed  such  an  exposition  in  the  present  case, 
where  the  condition  as  to  interest,  by  its  very  enormity,  writes 
itself  down  not  only  as  a  penalty,  but  as  a  penalty  of  the  most 
impudent  and  shameless  character. 

I  have  only  to  add  [that,  as  a  penalty,  the  interest  can  only  be 
recovered  to  an  amount  which  will  cover  a  reasonable  rate,  and 
also  oosts,  and  nothing  more. 

^TBAipHT^  J.  (Peakson,  J.,  and  OLDFiEtD,  J.,  oonourring). — 
This  is  a  ref  erenpe  by  the  Officiating  Judge  of  Aligarh  und^  s.  617 
pf  the  Civil,  Procedure  Code,  which  has  been  remitted  tp  the  FuU 
Bench  by  Pearsoi^  and  Oldfield,  J  J. 

With  regard  to  the  first  question  put  to  us,  it  appears  to  us 
that  the  real  and  substantive  character  of  the^Jinstrument  is  that 
of  a  promissory  note,  or,  in  other  words,  that  it  is  an  absolute 
promise  in  writing  to  pay  a  specified  sum  on  a  given  date.  The 
stipulation  as  to  interest  does  not,  in  our  opinion,  alter  the  direct 
object  of  the  document,  the  undertaking  to  pay  the  principal 
amountona  particular  day,  which  naturally  falls  within|the  defini- 
tion of  a  specially  designated  form  of  contracts  known  as  Promis- 
sory Notes  and  described  in  s.  3  of  the  Stamp  Act  of  1869  ;and  we 
see  no  satisfactory  reason  for  straining  construction  of  its  terms 
80  as  to  throw  it  into  the  category  of  **Bond"  or  "Agreement  not 
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oftervTMe  pfovided  for'*  by  thai  statute.  Every  pfdnrisBory  note  i«80 
iBhaaragreemen*,  'wiiich*  in  the  present  case  is  a  promise  to-  pay  a  Bansidhab 
oertaiii  man  on  a 'certain  date  with  interest  fromr  mattrrity  at  th^  Bu  Ali 
on^'Tupee  per  dient  Had  iiltetest  not  been  mentioned  Khajt. 
in  the  note  it  would  hare  been  rec^yerabley  and  it  seems  to  us 
ftft  mention  of  the- amount  of  inteorest  can  scarcely  beheld  to* alter 
ikb  irhole  chxraoter  oi  the  instrument.  The  answer  to  the  firsts 
questuRi  of  tbe  Ofifoiating  Jud^  therefore  should  be  that  the  docu- 
irimit  was  adequatdy  stamped,  as  a  ptromissory  note,  and  admissible 
in  evidence  for  all  purposes.  Such  being  our  view,  it  is  unnecessary 
tere^  t» queetionis  2^. 3,  and  5.  The  fourth  point  intolyesmany 
dSffiotdt^oooDderations,  aad  in  ex^mssmg  an  opinion  upon  it,  w& 
do  so  with  some  doubt  and  hesitation.  It  is  true  that  s.  2>  of 
Act  XXViil  of  1885  parotides  tiiiat,  "  in  any  suit  in  which  interest 
\b  recoverable,  the  amount  shall  be  adjudged  or  decreed  by  the 
Court  at  the  rate  (if  any)  agreed  on  by  the  parties.'*  But  were 
the  terms  of  that  section  strictly  applied  in  every  case,  it  would  be 
unpossible  to  say  to  what  extravagant  and  extortionate  extent  the 
most  usurious  claims  under  the  name  of  '^interest"  might  not  be 
carried.  In  a  country  like  this,,  where  there  is  so  much  borrowing 
by  the  ignorant  lower  dassds,  who  as  iliuch  peqoire  to  be  protected 
afgaiiufit'thenottdved'as  agatinsi  the  money-lenders,  a  too  literal  appli- 
caftion  of  the  above  provision  could  only  be  productive  of  oppres- 
sion and  injustice  of  the  most  grievous  kind.  "We  entirely  concur 
in  the  observations  made  by  Fontifex,  J.,  in  a  valuable  judgment  in 
Biehaok  Nath  Panday  v.  Bam  Lochun  Singh  (1),  that  the  question 
as  to  whethear  '^interest,"a8  expressed  in  a  document,  is  to  be' 
r^arded  as  interest  or  a  penalty  should  be  decided  according  as 
the  intention  of  the  parties  can  be  gathered  from  the  document 
as  a  whole.  In  the  present  case,  for  example,  for  each  day's 
default  in  payment  of  the  principal  sum,  which  by  the  way  was 
only  borrowed  for  f om*  days,  one  rupee  interesrt  per  diem  was  to 
bc^lpttid,  or'  at  thte  rate  of  Es.  730  per  cent,  per  annum*  Now  in  one 
sense  this  may  be  said  to  be  the  "rate  of  interest  agreed  upon 
between^  tbe  paarties;"  i£  the  T^ord  interest,  being  mentioned  in  the 
contract,  iste^  be  arbitrarily  accepted  in  its  strict  sense.   But  v^e 
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donbt  if  any  Court  of  Eqtdty  would  allow  itself  to  be  made  the 
medium  to  enforce  terms  so  monstrous.  On  the  contrary  it  seems 
to  us  that,  were  the  decision  of  the  case  referred  before  this  Court, 
our  plain  duty  would  be  to  hold  that,  looidng  at  the  entire  instru- 
menty  the  parties  intended,  vihen  they  spoke  of  interest,  a  penalty 
for  each  day's  default  in  payment  of  the  principal^um ;  for  it  must 
be  admitted  that  one  rupee  per  diem  for  failure  to  repay  Bs.  50 
is,  as  interest,  an  extortionate  amount,  for  which  no  adequate  con- 
sideration is  shown,  and  which  no  man  would  contract  absolutely 
to  pay. 

Holding  this  view,  and  as  an  answer  to  the  fourth  question,  we 
think  that  the  amount  of  interest  mentioned  in  the  promissory  note 
is  in  the  nature  of  a  penalty,  and  may  be  so  treated  by  the  Oflioiai- » 
ing  Judge  in  disposing  of  the  plaintiff's  claim. 


PRIVY  COUNCIL. 

ZAMAE-UN-NISSA  BIBI  (Plaintipp)  v,  HTJ8SAINI  BIBI 
JuhbTo  ^  (Dependant). 

July  1,     [On  appeal  from  the  High  Court  for  the  North- Western  ProTinces  at 

  AUahabad.] 

Oift — Poisession — Dower. 
On  an  issue  whether  an  oral  gift  of  an  estate,  consisting  of  certain  taluqnas 
and  mauzas,  had  been  made  hj  a  Muhammadan  proprietor  in  &rour  of  his 
wife,  the  gift  haying  been  been  stated,  to  hare  been  made  in  considerati<Hi  of 
a  dower  of  a  certain  amount,  which  remained  unpaid,  it  was  not  necessary  to 
affirm  in  the  decision  that  that  amount  of  dower  had  been  agreed  upon  prior 
to  the  marriage.  It  is  not  necessary  to  constitute  dower,  by  Muhammadan 
law,  that  the  dower  should  be  agreed  upon  before  marriage ;  it  may  be  fixed 
afterwards. 

The  possession  of  the  estate,  which  was  the  subject  of  gift,  having  been 
changed  in  conformity  with  the  gift,  that  change  of  possession  would  have 
been  sufficient  to  support  it,  eyen  without  consideration. 

Held,  on  the  evidence,  tiuit  the  gift  was  effectively  made. 

Appeal  from  a  decree  of  the  High  Court  of  the  North- Western 
Provinces  (2nd  March  1877),  reversing  a  decree  of  the  Subordi- 
nate Judge  of  Jaunpur  (25th  February  1876). 

The  question  on  this  appeal  was  whether  or  not  an  oral  gift  had 

been  made  by  the  appellant's  unole,  Mehdi  Ali,  in  favour  of  the 

^Present, — Sib  J.W.  Colvilb,  Sib  B.  Peacock,  Sib  M.  E.  Smith,  and 
Sib  E.  p.  Collibb. 


1880 


Baksidhab 

V, 

Bu  Ali 
Zhan. 
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respondent,  Hnssaini  Bibi,  Iiis  wife.   The  gift  comprehended  the  1880 
whole  of  the  reyenue-paying  lands  of  Mehdi  Ali  in  Jannpur  and  Kamab-un 
Azamgarh,  and  the  principal  questions  which  arose  below  were:  hissaBibi 
Was  Medhi  Ali  of  mental  capacity  to  make  a  valid  gift  at  the  alleged  Huss'ainz 
date,  vi«.,  the  1st  May  1870  P   If  so,  did  he  make  it  understand- 
iBg  what  he  was  doing  and  intending  to  transfer  his  estate  to  the 
Tespondent  P  Was  possession  transferred  by  Mehdi  Ali  to  the  respond- 
•ent?  Was  there  any  sach  consideration  as  was  alleged,  vis.,  the 
satistaotion  of  a  due  dower  of  Es.  61,000. 

The  Court  of  first  instance  held  that  Mehdi  Ali,  though  of  very 
weak  intellect,  was  not  proved  to  be  incompetent  at  that  time  to 
make  a  valid  disposition  of  his  estate;  and  in  this  view  the  High 
Court  on  appeal  substantially  concurred.  As  to  the  second  of  the 
above  questions,  the  opinion  of  the  Subordinate  Judge  was  one  that 
involved  his  finding  against  the  gift ; — ^viz.,  that  Mehdi  Ali  had  no 
knowledge  of  it,  and  that  all  the  circumstances,  connected  with  the 
allegation  of  it,  threw  suspicion  on  its  authenticity.  As  to  the 
third  question,  the  Subordinate  Judge  held  that  no  transfer,  or 
change  of  possession,  in  Mehdi  All's  lifetime,  was  proved.  As  to  the 
fourth  question,  he  held  that  no  dower  was  shown  to  be  then  due. 

The  High  Court,  differing  from  the  first  Court  on  the  second 
and  third  questions,  was  of  opinion  that  Mehdi  Ali  made  the  oral 
gitty  understanding  what  he  was  doing,  and  that  he  then  transferred 
the  possession  to  the  respondent.  As  to  the  fourth  question, 
relating  to  dower,  the  High  Court  held  that  they  were  not  called 
upon  to  decide  it,  but  that  there  was  some  confirmation  of  '^the 
plaintifiPs  allegation  as  to  Bs.  51,000  being  the  real  amoTinf 

On  this  appeal, 

Mr.  jB.  V.  Doyne  appeared  for  the  appellant, 
Mr.  J.  F.  Leithj  Q.C^  and  Mr.  0.  TT'  Arathoon  for  the  res* 
pondent. 

The  facts  are  stated  in  their  Lordships'  judgment  which  was 
delivered  by 

Sib  Montague  Smith. — The  suit  out  of  which  this  appeal  arise 
was  brought  by  Kamar-un-nissi  Bibi,  one  of  the  heirs^  and  a 
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tSBO  BidodofMehdi  Ali»i^c  died  on  the  34ih  of  April  1873,  to  reoovw 
'Kaxam^'  ^  landed  estate  descasib^  in  the  plaint  as  the  half  of  oeitain  talooks 
KiHBA  Bibs  and  maoKas  in  the  distnots  of  Jaunpur  and  Azamgarh,  agi^nst  the 
HtJssAiifi.  '^"^^  ^  Mehdi  Ali,:who  claims  to  hold  the  estate  under  a  gift 
BkBi.  made  to  her  by  her  husband  in  his  lifetime.  Mehdi  Ali  died 
dbildJessu  The  state  of  the  family,  so  f ai^  as.it  is  material^  is  this : 
The.  father  o£  Mehdi  Ali  wa&  Shere  Ali^^who  died  on  the  20th  of 
December  1830,,  leaying  two  sons  and  a  daughter,  the  sons  being 
Ali  Naqui  and  Mehdi  Ali,  wd  the  daughter  Amani  Bibi.  It  c^pears 
that  the  daughter  of  Shere  Ali,  Amani  Bibi^had  three  children — ^all 
daughters.  Two  of  the  daughters  were  living  at  the  time  of  the 
eomiaencement  of  the  suit;  the  other  was  dead,,  leaving  a  son^ 
Muhammad  Hassan.  The  Court  thought  it  right  that  those  three 
persons  should  be  made  defendants  in  the  suit,  Eamar-un-niBsa 
remaining  the  sole  plaintifE.  The  addition  of  these  defendants^ 
however*  did  not  change  the  main  issue,  which  is,  whether  Mehdi, 
All  made  a  gift  of  the  estate  in  question,  or  of  his  share  of  those 
eetateSy  to  his  wife.  On  the  part  of  the  plaintiff,  the  fact  of  the 
gift  is  denied.  It  was  alleged  to  be  made  orally,  and  the  plaintiff 
asserts  that  no  such  gift  was  ever  made.  But  the  plaintiff  further 
contends  that,  if  it  were  made,  Mehdi  Ali  was  in  a  state  of  mind  in 
which  he  could  not  comprehend  the  full  effect  of  the  act  he  was 
dbing,  and  that,  in  ftwjt,  he  was  imposed  upon  by  his  wife,  and  by 
her  brother,  Ghulam  Abbas,  who,  it  appears,  had  for  some  time 
managed  the  estate. 

Before  going  to  the  evidence  relating  to  the  gift  itself,  it  may 
be  convenient  to  refer  to  what  appears  upon  the  record  as  to  the 
state  of  Mehdi  All's  mind.  Undoubtedly,  it  appears  that  at  one 
time,  if  not  a  lunatic,  he  was  treated  by  his  family  as  being  one, 
and  that  he  was  confined  in  a  lunatic  asylum  at  Benares,  his 
mother,  Ghand  Bibi,  being  appointed  guardian.  That  state  of 
things  continued  during  the  lifetime  of  Ali  Naqui,  his  brother,  who 
managed  the  whole  estate  until  his  death.  Upon  the  death  of  Ali 
Naqui  it  appears  that  the  Government  took  charge  of  the  property - 
It  di^es  not  appear  that  there  was  any  regular  attachment,  but  it 
was*ttien  into  the  charge  of  an  oflScer  of  the  Government  Mehdi 
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AU  (Mwplamed  ^  hh,  beisg  kept  out  ol  pessesdon  o£  his  Bkare  18S0 
the  property.  It  may  be  as  well  here  to  statQ  that  Shere  Ali  had  Kahab-vn- 
hb  liMiioe  made  a  gift  of  his  property  to  his  two  sons,  Naquiand  i^isfl^ 
Mehdl,  in  equal  shares.  On  finding  the  Government  in  obarge^  Hussaivi 
ICehdi  Ali  p^^tioned  the  Goy^nment,  and  prayed  that,  he  might 
be  allowed  to  go  and  live  upon  his  estate ;  and  thereupon  an  invesr 
ligation  was  made  by  Mr.  Best,  the  Judge  of  the  district.  The 
ioUowing  is  his  report  of  an  interview  he  had  with  Hehdi  AU : — 
^  To-day  Syud  Miehdi  Ali,  and  Jai  Mangal  Lai,  bis  karindai  hay«i 
iag  ajqpeared,  caused  their  respective  statenvents  to  be  taken  down> 
It  doe»  not  appear  primd  facie  from  the  maimeF  of.  Syud:  Mehdjl 
Ah's  oonvecsation  that  he  is  unable  to  do  his  work,  though  his 
intelleot,  owibg  to  his  retirement,  may  not  be  mature  and  keen* 
tike  the  intellect  of  those  who  are  continually  engc^;ed  in  transr 
acting  worldly  business*"  That  being  his  finding,  he  comes 
to  ihis  Qondusion :  As  it  is  necessary  to  inquire  under  what  law 
tiie  SeveQue  Court  has  thus  interfered,  it  ia  ordered  that  a  copy 
of  this  proceeding  be  sent  to  the  Officiating  GoUeotor,  with  a 
leqaest  tJiat  he  will  inform  me  of  this  after  inquiring  into  the 
matter.  After  inspecting  the  house>  he  should  make  suQh 
anangementa.  for  the  residence  of  Mehdi  that  he  may  not  be  mhr 
jected  to  any  inconvenience."  It  apppears  that  he  was  permitted  to 
tdte  possession  of  his  property,  and  to  reside  in  his  own  house. 
Hehdi  AU  then  applied  for  a  mutation  of  names;  to  whiqh  the  pre- 
sent appellant  objected,  stating  that  he  was  of  unsound  mind ;  but 
the  Officiating  Collector,  and  the  Commissioner  upon  appeal  to  him, 
ordered,  the  mutation  as  prayed.  The  present  appellant  then 
appealed  to  the  Sudder  Board  of  Eevenue,  who  made  this  order : 
'^The  Board  observe  that  the  report  of  the  Commissioner  received 
lately  shows  that  each  party  is  at  liberty  to  manage  that  portion 
of  the  estate  of  Syud  Ali  in  respect  of  which  his  name  has  bee^ 
ester^  in  the  proprietary  oolunm.  Samar-un-nissa  has  no  righJ; 
to  soanage  the  estate  of  MehdL  Ali,  because,  under  Act  XXXY 
o{  1858,  no  application  has  been  filed,  to  prove  that  he  was  not 
qualified  to  manage  his  estate."  The  appellant,  upon  that,  took 
Qo  furth^  steps :  but  Muhammad,  the  great  nephew  of  Mehdi,  and 
grandson. of  his  sister,  took  proceedings  under  Act  XXXV.  of  1858 
to  obtain  .a  certificate  of  hia  lunacy.   Without  going  into  the  eyi- 


Digitized  by 


270 


THE  INDIAN  LAW  EEPOHTS.  [VOL.  m. 


denoe  that  was  then  given  as  to  the  state  of  his  mind, — ^indeed,  onr 
attention  has  not  been  called  to  it  by  Mr.  Doyne,  who  evidently 
felt  that  any  Court  which  had  now  to  decide  upon  the  question  of 
sanity  would  be  very  much  guided  by  the  reports  then  made, — 
their  Lordships  will  proceed  to  consider  what  it  was  that  was  found 
npon  these  inquiries. 

The  first  investigation  was  made  by  Mr.  Ourrie.  After  going 
through  the  history  of  the  case,  he  says  : — "On  the  evidence 
before  it,  the  Court  cannot  adjudge  Syud  Mehdi  Ali  to  be  a  lunatic 
and  incapable  of  managing  his  affairs;  and  this  application  is 
therefore  rejected."  Muhammad,  not  satisfied  with  Mr.  Gurrie's 
decision,  appealed  to  the  High  Court;  and  the  High  Court  directed 
a  further  investi^tion,  which  was  made  by  Mr.  Edwards,  the 
then  Judge  of  the  district.  In  his  judgment,  Mr.  Edwards  enters 
very  fuUy  into  the  evidence,  describes  an  interview  wi&  Mehdi 
Ali,  and  gives  the  result  on  his  own  mind  of  the  evidence,  and  of 
his  interview  with  Mehdi  Ali.  The  material  part  of  his  judgment 
is  this: — "It  is  dear  from  the  statements  of  the  witn^»ies  that 
they  had  free  access  to  him,  yet  the  only  acts  they  speak  to  are 
very  trivial,  and  would  be  taken  as  idiotcy  rather  then  insanity ; 
and  that  he  is  no  idiot  is  fully  proved  by  reports  of  both  medical 
men  who  had  full  opportunity  of  judging.  No  one  who  saw 
Mehdi  Ali  could  ever  declare  him  to  be  an  idiot.  Agreeing  in 
the  suggestion  in  the  proceeding  of  the  High  Court,  I  directed 
the  attendance  of  the  alleged  lunatic  at  my  house  for  a  personal 
interview.  The  civil  surgeon  was  present.  I  conversed  with 
Mehdi  Ali  for  a  considerable  time  on  various  subjects,  avoiding 
those  on  which  he  was  likely  to  have  been  tutored.  Neither  in 
appearance,  manner,  nor  conversation  did  he  show  any  unsound- 
ness of  mind.  He  talked  sensibly  and  to  the  purpose  on  any 
subject  introduced,  and  replied  to  questions  in  a  way  which  showed 
he  fully  understood  them.  His  memory  is  evidently  good,  as  he 
described  matters  which  took  place  many  years  ago,  such  as  Mr. 
William  Frazer's  murder  at  Delhi,  as  well  as  matters  of  later 
date.  He  is  now  an  old  man,  of  upwards  of  60  years  of  age, 
I  believe ;  and  though  he  may  have  no  pretensions  to  be  an  able 
or  dever  man,  be  is  assuredly  not  a  lunatic,  nor  is  he  in  any  way 
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to  be  tenned  incapable  of  managing  his  own  affairs''   That  is  1880 
a  very  strong  opinion,  not  only  that  Mehdi  Ali  was  at  the  time  Kj^mab-uh- 
of  sonnd  mind,  but  that,  thongh  he  was  not  of  strong  capacity,  ^iss^  Bibi 
he  was  competent  to  manage  his  affairs  and  was  fairly  intelligent  Huss'aiki 
upon  the  subjects  on  which  he  had  spoken.   It  is  to  be  observed  ^im- 
that  their  Lordships'  attention  has  been  called  to  no  evidence 
which  in  any  way  contravenes  this  report.   It  may  be  that  at  an 
earlier  period  of  his  life  he  was  a  lunatic,  but  he  had  apparently 
reoovered  at  the  time  of  his  brother's  death,  and  in  the  early  part 
of  1869  he  appears  to  be  a  man,  if  not  of  strong  mind,  yet  com- 
petent to  deal  with  the  ordinary  affairs  of  life.   The  sub-registrar 
who  took  bis  acknowledgment  of  the  mukhtar-nama,  to  be  here- 
after  referred  to,  describes  him  as  whimsical.   It  appears  that  he 
lived  a  secluded  life ;  that  he  was  a  great  student  of  the  Eloran ; 
and  that  he  did  not  attend  to  the  practical  management  of  his 
a&iis,  but  left  them  very  much  to  be  conducted  by  his  managers,  ' 
the  last  of  whom  appears  to  have  been  G-hulam  Abbas,  his  wife's 
brother.   On  the  whole,  their  Lordships  have  come  to  the  oondu- 
fiion  that  he  was  perfectly  able  to  comprehend  such  a  transaction 
a»a  gift  of  his  property  to  his  wife. 

We  now  approach  the  transaction  in  question.  It  is  said  that 
on  the  Ist  of  May  1870,  Mehdi,  in  the  presence  of  seven  witnesses, 
made,  in  the  most  formal  way  in  which  a  verbal  gift  coidd  be 
made,  a  gift  of  the  property  in  question  to  his  wife,  who  was 
present  at  the  time.  It  is  said  that  the  words  of  gift  were 
repeated  three  times — ^that  is  said  by  some  of  the  witnesses,  though 
not  by  all, — and  the  wife  in  a  formal  manner  expressed  her  accept- 
ance of  the  gift.  The  words  said  to  have  been  used  are  formal, 
and  probably  were  purposely  formal  It  is  not  alleged  that,  if 
iidiat  is  said  to  have  passed  really  took  plaoe,  the  gift  was  not 
a  valid  one,  supposing  that  there  was  either  consideration  for  it,  or 
a  transfer  of  possession.  But  the  fact  of  the  gift  was  decreed,  and 
it  was  strongly  contended  that,  if  it  had  been  intended  by  Mehdi 
Ali  to  give  what  is,  no  doubt,  a  considerable  property  to  his  wife, 
he  would  have  taken  the  proper  and  ordinary  precaution  of  having 
some  document  in  writing  as  evidence  of  the  gift,  and  that  the 
fact  that  there  was  no  such  instrument  was  in  itself  a  strong 
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liiO  ofrotimstance  against.the  probability  of  the  fjiit  h&Ting  bedb  mftde. 
KAifAB-tTN-  relatives  were  present,  and  that  one  of 

masjL  BiBi  the  neighhoors  in  an  independent  position  were  called  in  to  wit- 
HFMiiiri  sanotion  the  transaotion.   However,  there  were  seven 

Biii.  persons  present,  including  two  mukhtars  and  some  karindas. 
These  persons  were,  no  doubt,  more  or  less  dependent  on  thefamilji 
but  no  serious  effort  was  made  to  impeach  their  evidence^  except 
so  &r  as  the  credibility  of  it  is  affected  by  their  position.  Their 
Lordships  are  quite  prepared  to  agree  with  the  Subordinate  Judge 
that  the  Court  is  bound  to  watch  with  the  greatest  care,  perhaps 
even  with  suspicion,  the  case  of  a  verbal  gift  set  up  aft^  the 
alleged  donor's  death  ;  and  if  the  case  had  rested  upon  the  oral 
testimony  alone,  their  lordships  probably  might  not  have  had 
this  appeal  before  them.  It  may  have  been  that,  in  that  case, 
the  High  Oourt  would  not  have  dissented  from  the  view  of  the 
oral  evidence  .which  had  been  taken  by  the  Subordinate  Judges 
Bat  the  case  does  not  rest  on  this  evidence  alon^  and  it  is  not  a 
oasis  where  an  oral  gift  is  set  ttp,  after  a  man's  death  whidi  hacd 
not  been  heard  of  in  his  lifetime.  An  instrument  was  executed 
by  Mehdi  Ali,  a  mukhtar-nama,  to  carry  the  gift  into  effect ;  and 
publicity  was  given  to  the  fact  of  the  gift  having  been  made,  which 
drew  forth,  from  the  present  appellant  and  others,  opposition  in 
the  lifetime  of  the  donor.  The  gift  was  made  on  the  1st  May 
1870,  and  about  six  weeks  afterwards  a  mukhtar-nama  was  execn« 
ted  which  contains  a  reference  ta  the  gift,  and  appoints  a  mukhtar' 
toeffect  a  mutation  of  names.  The  terms  of  the  mukhtar-nama,  and 
the  Way  in  which  the  gift  is  referred  to,  are  worthy  of  great  consi- 
deration. The  gift  is  not  Cursorily  mentioned,  but  is  described  M 
sftucb  in  d^ail,  that  if  the  document  was  read  to  Mehdi  Ali,  and  if 
he  had  intelligence  enough  to  comprehend  it,  it  is  impossibk  that 
he  should  not  have  known  that  it  was  intended  to  carry  into  effect 
the  gift  which  it  alleged  that  he  heA  made  a  short  time  befoi^ 
The  recital  in  the  instrument  is  this:  — Whereas  I  have  j»ad©^ 
a  final  verbal  gift  of  all  my  estates  mentioned  above,  which  aapem^ 
6wn  property  and  possession,  without  the  partnership  of  any  other 
person,  to  Mussxmimat  Hussaini  Bibi  alias  Mehdi  Bibi,  my  lawfuf 
wifcy  with  aU  the  frights  appertaining  thereto,  and  subject  to  all 
the  fiabflities  for  debts  due  t6  the  creditc^rs  and  chargeable  on  the 
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0&id  property;  and  whereas  I  have  oansed  the  said  donee  to  be  imo 
put  in  proprietary  possesfiion  of  tiie  whole  of  the  said  property  ^xZuj^vn'*' 
as  my  lepresentative,  under  the  managership  of  8yud  Ohidam  vissaBibi 
Abbas,  my  manager  and  general  attorney  and  brother  of  the  said  Hubsaii^ 
ICussunmiat ;  it  is  necessary  that  my  (the  exeootant's)  name  should 
be  expunged  from  the  Government  papers,  and  that  the  said  Mus* 
sammat  be  entered  therein  ae  proprietor  and  possessor  of  the  sud 
property.  I,  aoeordingly,  for  the  pm^K)se  of  filing  petitions  for  the 
mutation  of  names  in  respeot  of  the  above-mentioned  properties^ 
hereby  appoint  Lala  Jassoda  Nand,  a  vakil  of  the  Oourt  and 
revenue  ^nt,  and  Mir  Sabit  All,  revenue  agent,  vlj  mukhtarsi'' 
in  order  to  obtain  the  mutation  of  names.  This  document  is 
proved  in  as  satisfactory  a  manner  as  one  can  possibly  expect^ 
The  writer  of  it  is  examined  as  a  witness.  One  of  the  attorneys 
menticmed  in  it,  who  is  also  oalled,  is  a  vakil  of  the  Court,  and  is 
treated  by  the  High  Oourt  as  a  respectable  man.  He  proves  that 
the  mukhtar-nama  was  executed.  The  sub-registrar  went  to  the 
hoose  of  Mdidi  Ali,  and  obtained  from  him  verification  of  the 
isstram^t.  Has  evidence  has  also  been  given.  The  respondent 
did  not  rely  upon  the  formal  radorsement  of  registration  on  the 
document,  but  examined  the  sub-registrar,  who  proved  the  manner 
in  which  it  was  taken,  and  in  his  evidence  states : — The  document 
iras  read  to  him  by  me ;  he  heard  it,  and  said  *Tes,  I  have  execut- 
ed it.'  His  conduct  at  that  time  did  inot  show  that  he  was  not  in 
Ub  senses.  I  stayed  only  so  long  as  was  necessary  for  the  purpose 
of  registration.  Mehdi  Ali  himself  signed  the  registration  endorse- 
neat;  he  did  so  after  having  read  it. "  Unless  it  be  held  that  the 
sab-iegistrar  is  not  entitled  to  credit,  or  that  M edhi  Ali  was 
a  man.  incompetent  to  understand  what  he  heard  and  read,  it  is 
impoBsible  not  to  perceive  that  this  document  confirms,  in  the 
Btrongest  way,  the  evidence  of  the  witnesses  who  say  that  the  gift 
^made. 

The  gift  is  stated  to  have  been  made  in  eonsideration  of  a 
dower  of  Ba,  51,000|  which  remained  unpaid.  It  is  said  that 
ihat  dower  is  exorbitant,  and  there  is  positive  evidence  that  tho 
dower  actually  agreed  upon  at  that  time  of  the  marriagje  was 
aimiflh  less  eun;  indeed,  of  a  sum  wfaiok  appeaza  to  be  almost 
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1880  nominal,  little  more  than  Es.  100.  In  the  first  place,  the  Gonrts 
Kamib  un~  appear  to  have  given  credit  to  the  witnesses  who  have  stated 

zrissA  BiBi  that  the  dower  was  settled  at  that  small  sum ;  and  if  the  persons 
fluBBAiNi  '^^^  proved  the  gift  are  worthy  of  credit,  they  are  entitled  to 
BiBi.  receive  credit  as  to  what  they  prove  to  have  passed  with  reference 
to  the  consideration,  as  well  as  with  reference  to  the  gift  itself, 
Their  Lordships  oamiot  come  to  the  condnsion  that  dower  was  not 
mentioned,  or  that  the  snm  which  the  witnesses  state  was  not  that 
which  was  mentioned.  It  is  unnecessary  to  affirm  that  that 
amount  of  dower  had  been  agreed  upon  prior  to  the  marriage. 
It  may  be  that  Mehdi  Ali,  though  the  dower  might  be  only  nomi- 
nal at  the  time  of  his  marriage,  may  have  chosen  to  declare  this 
large  dower  to  be  the  consideration  for  the  gift.  He  may  have 
thought  that  it  would  give  validity  to  the  gift  to  declare  that  the 
dower  was  of  that  amount.  It  is  not  necessary  by  Muhammadan 
law  that  dower  should  be  agreed  upon  before  marriage :  it  may  be 
fixed  afterwards.  Again,  the  sum  itself,  although  a  large  one,  is 
not  excessive  compared  with  the  property  of  the  donor.  That  some 
dower  had  been  agreed  ixpoa  is  acknowledged;  and  the  precise 
amount,  as  the  High  Court  says,  is  not  material  to  sustain  the  gift, 
because  any  amount  would  be  a  sufficient  consideration  for 
that  purpose.  No  doubt,  if  their  Lordships  were  satisfied  that 
Mehdi  Ali  had  not  mentioned  that  sum  of  Bs.  61,000,  it  would 
go  far  to  destroy  the  credit  of  the  witnesses  as  to  the  rest  of  the 
transaction.  They  cannot,  however,  come  to  the  conclusion  that 
that  sum  was  not  mentioned  by  Mehdi  AM^  whether  it  was  the 
real  amount  of  dowecr  which  had  been  previously  agreed  upon  or 
not.  But  if  the  possession  was  changed  in  conformity  with  the 
terms  of  the  gift,  that  change  of  possession  would  be  sufficient  to 
support  it,  even  without  consideration. 

It  appears  that  the  application  for  mutation  of  names  was 
opposed  by  the  present  appellant,  and  that  ultimately  there  was  an 
appeal  to  the  Board  of  Bevenue.  The  appellant  in  that  appeal 
was  the  present  respondent,  the  revenue  officers  having  decided 
against  her.  The  opinion  of  the  Board  of  Eevenue  is  this The 
point  to  be  decided  is — Is  appellant  in  possession  or  not  ?  It  ap- 
pears to  me  that  the  proofs  of  her  possession  are  many  and  strong 
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8he  has  filed  dakhilas  for  payment  of  Q-overnmeDt  money  given  isso 
in  her  name  as  far  back  as  November  1870.   She  paid  income  'kImIrun 
tax  in  1871  and  1872,  for  which  she  holds  receipts.   She  sued  nissa  Bibi 
a  tenant  for  ejectment  in  1871,  and  obtained  a  decree.   The  Civil  Hussaini 
Court  of  Jaunpur,  on  the  19th  February  1869,  found  that  her  Bibi. 
husband  was  of  sound  mind, "  and  so  on.   The  Board  allowed  the 
appeaL   Then  the  present  respondent  granted  a  zur-i-peshgi  lease 
of  part  of  the  property  to  secure  a  sum  of  Rs.  2,000,  which  she 
did  as  owner,  and  being  dealt  with  as  owner.   Their  Lordships 
have  come  to  the  dear  conclusion  that  there  was  a  change  of 
possession,  which^  even  without  consideration,  would  be  sufficient 
to  support  the  gift. 


Various  proceedings  afterwards  took  place  upon  the  objection 
of  the  appellant.  The  officer,  perhaps  with  reasonable  suspicion, 
declined  to  effect  the  mutation  of  names  unless  Mehdi  Ali  eame 
before  them  and  authenticated  the  mukhtar-nama,  and  petitions 
presented  in  his  name  praying  that  the  mutation  might  be  made. 
While,  undoubtedly,  an  inference  might  not  unnaturally  arise  £rom 
his  non-ppearance,  either  that  he  did  not  choose  to  come  forward 
to  support  the  gift,  or  that  those  who  had  put  forward  a  false  gift 
prevented  his  appearing,  there  are  circumstances  which  may 
explain  his  absence  without  making  an  inference  so  hostile  to  the 
case  of  the  respondent.  It  is  evident  that  Mehdi  was  an  infirm 
man,  and  that  he  suffered  from  a  painful  complaint  which  made 
any  exertion  difficult  to  him ;  and,  in  addition  to  his  physical  ail^ 
ment,  he  was  a  man  of  retired  and  secluded  habits,  who  would  be 
very  rduotant  to  come  before  a  Court  and  be  examined.  On  the 
whole,  therefore,  their  Lordships  think  that  no  inference  sufficient 
to  overturn  the  strong  case  which  has  been  made  on  the  part  of 
the  respondent  in  favour  of  the  gift  arises  from  Mehdi  not  havng 
appeared  before  the  officers  when  summoned  on  the  application 
referred  to.  It  is  further  to  be  observed  that  there  is  nothing 
improbable  in  the  fact  that  Mehdi  Ali  should  make  a  gift  of  his 
property  to  his  wife  in  his  lifetime.  His  father  had  made  such  a 
gift  to  his  two  sons,  and  Naqui,  his  brother,  had  given  his  property 
in  his  lifetime  to  his  wife.  Moreover,  it  was  natural  that  Mehdi 
should  prefer  that  his  property  should  go  to  bis  wife  rather  thaa 


Digitized  by 


276 


THE  INDIAN  LAW  EEP0ET8.  [VOL.  HI. 


1880  to  the  members  of  his  own  family  who  had  taken  or  sanotionedthe 
Kamab-un-  prooeedingB  in  lunacy  against  him. 

nissaBibi     For  these  reasons,  their  Lordships  think  that  the  judgment  of 
HussAiKi  the  High  Court  is  right ;  and  they  will  therefore  humbly  advise 
BiBL      -g^j.  jjajesty  to  affirm  it,  and  with  costs. 

Solicitors  for  the  appellant:  Messrs.  TT.  and  A.  Ranken  Ford. 
Solicitor  for  the  respondent :  Mr.  T.  L.  Wihon. 


CIVIL  JURISDICTION. 


1880  Before  Mr,  Justice  Pearson  and  Mr.  Justice  Straight, 

GAUEI  SHANZAE  (Plaintifp)    8UBJU  (Defbkdant).* 

Eegistered  Bond  for  the  payment  of  money — Suit  for  eompensaiumfor  the 
Breach  of  a  Contract  in  writing  registered^Aet  XV  qf  1877  (lAwUtO' 
tion  Act),  sch,  ii,  Nos.  66, 116. 

The  defendant,  having  borrowed  money  from  the  plaintiff,  gave  him  a  bond 
dated  the  49th  July  1872,  for  the  payment  of  such  money,  with  interest,  within 
two  years,  or  on  certain  contingendes  contemplated  and  defined  in  such  bond. 
Such  bond  did  not  specify  a  day  for  payment.  It  was  duly  registered.  OnfJie 
SOth  June  1880,  the  plaintiff  sued  the  defendant,  stating  in  his  plaint  that  he 
had  lent  the  defendant  such  money ;  that  it  was  payable  on  the  4th  J uly  1874 ; 
that  on  that  day  he  had  demanded  payment ;  that  the  cause  of  action  arose  on 
that  day,  as  the  defendant  did  not  pay;  and  that  he  claimed  such  money  accord- 
ingly.  Theplaint  did  not  make  any  mention  of  such  bond.  Ssld  that  the  suit 
was  not  one  which  fell  witiun  the  scope  of  No.  66  of  sch.  iiof  Aet  XV  of  1877» 
but  one  to  which  No.  116  of  that  schedule  was  applicable,  and  it  might  pro- 
ceed on  theplaint  without  any  amendment  thereof. 

This  was  a  reference  to  the  High  Court  by  Mr.  B.  D.  Alexan- 
der, Judge  of  the  Small  Oause  Court  at  Allahabad,  under  s.  617 
of  Act  X  of  1877.  The  faots  which  gave  rise  to  this  reference 
were  as  follows  :-^0n  the  4th  July  1872,  one  Sarju  exeonted  a 
bond  for  Bs.  200  in  favour  of  one  Gauri  Shankar  and  one  Mata 
Prasad,  the  terms  of  which  were  to  the  following  eflPeot : — ^  I,  Sarju, 
son  of  Gopal  Fathak,  by  caste  prdgwdlj  resident  of  mohalla  Daia- 
ganj  at  Allahabad,  having  borrowed  and  brought  into  use  the 
sum  of  Bs.  200  of  the  current  coin,  half  of  which  sum  is  Bs.  100, 

•Reference,  No  7  of  1880,  by  B.  D.  Alexander,  Esq.,  Judge  of  the  Small 
Cause  Court,  Allahabad. 
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bearing  interest  at  two  per  cent,  per  mensem,  to  be  repaid  in  two  I88O 
years,  from  Oanri  Shankar  and  Mata  Prasad,  goldsmiths,  residents  gIurT" 
of  the  said  mohalla^  hereby  agree  that  I  shall  repay  the  principal  Shaneab 
amount  and  interest  without  objection  to  the  above-named  gold-  Subju. 
smiths  within  the  agreed  time,  and  the  interest  on  the  above  sum 
shall  be  paid  in  every  year  n  the  month  of  Magh  :  I  shall  cause 
the  entries  of  the  payments  to  be  made  on  the  back  of  this  bond; 
should  I  produce  any  receipt,  or  aoi^ttance,  or  the  evidence  of 
witnesses,  it  shall  be  considered  false :  if  within  the  time  afore- 
said any  one  bring  a  suit  or  execute  a  decree  against  me,  and 
bring  my  property  to  sale,  or  if  the  interest  is  not  paid  in  the 
month  above-mentioned,  xmder  any  one  or  all  of  the  above  circum- 
stances, i^e  above-named  goldsmiths  are  entitled,  without  the 
expiry  of  the  period,  to  realize  their  money  (principal  and 
interest)  from  myself  and  my  moveable  and  immoveable  property 
by  bringing  a  suit,  and  I  shall  raise  no  objection.''  This  bond  was 
duly  registered.  On  the  SOtii  June  1880  the  obligees  of  this 
bond  sued  the  obligor  in  the  Court  of  Small  Causes  at  Allahabad, 
the  plaint  in  the  suit  stating  as  follows : — (i)  That  on  the  4th  day 
of  July  1872,  the  plaintifb  lent  to  the  defendant,  at  Allahabad, 
the  sum  of  Rs.  200  payable  on  the  4th  July  1874;  (ii)  that  the 
defendant  has  not  paid  the  amotmt  claimed,  except  Es.  60  paid  on 
account  of  interest  on  the  16th  November  1874 ;  (iii)  that  on  the 
4th  July  1874,  the  plaintifb,  at  Allahabad,  demanded  the  payment 
of  amount  now  claimed,  on  which  date  the  cause  of  action 
arose,  sinoe  the  defendant  did  not  pay  the  amount ;  (iv)  the  plain- 
tiffs pray  judgment  for  Bs.  200  principal,  and  Es.  189-12-0  interest 
from  the  4th  July  1872  up  to  the  4th  July  1874  at  two  per 
cent.,  «nd  from  the  5th  July  1874  up  to  the  30th  June  1880, 
at  one  per  cent. ;  total  Bs.  889-12-0,  after  deducting  Es.  50  the 
amount  received." 

The  defendant  confessed  judgment  on  the  6th  August  1880. 
The  Judge  of  the  Small  Cause  Court,  wo  motUj  took  up  the  question 
of  limitaticm,  and  the  nature  of  his  proceedings  ^?ill  appear  from  - 
the  fdlowmg  extract  from  his  order  referring  the  case  to  the  Hig^ 
Cotort : — The  suit  has  been  brought  as  for  money  lent.  Form  No.  1, 
sA.  iv,  Aot  X  of  1877.   The  plaintiff  alleged  that,  under  No.  116, 
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1880  Boh.  ii,  Act  XY  of  1877  (Indian  Limitation  Act),  the  period  of 
Qj^jj^j  limitation  for  the  above  suit  was  six  years,  it  being  virtually 
Shankab  a  suit  for  compensation  for .  the  breach  of  a  contract  in  writing 
Svujv,  registered,  and  not  three  years  under  No.  66  of  the  same,  which 
applies  to  a  suit  on  a  simple  bond  where  a  day  is  specified  for 
payment.  He  further  asked  for  leave  to  amend  the  plaint  as 
brought  from  a  suit  for  money  lent  to  one  for  compensation  for 
breach  of  a  contract  in  writing  registered,  and  stated  that,  as  there 
was  no  Form  in  sch.  iv  which  would  meet  tiie  latter  kind  of  suit, 
he  had  felt  bound  to  use  Form  No.  I.  Under  Act  IX  of  1871  suits 
on  a  promise  or  contract  in  writing  registered  were  xmder  No.  117, 
sch.  ii,  given  a  limitation  of  six  years,  but  under  No.  116, 
sch.  ii.  Act  XV  of  1877,  the  suit  must  be  for  compensation  for 
breach  of  a  contract  in  writing  registered,  and  the  former  wider 
provisions  of  the  law  would  appear  to  me  to  have  been  restricted 
by  the  present  Act.  For  suits  on  bonds  of  the  kind  in  suit  too  a 
special  provision  of  limitation  has  been  made  by  No.  66,  sch.  iL  of 
the  present  Act ;  so  though  a  bond  is  a  contract  which  may  be 
registered  and  of  which  there  may  be  a  breach,  I  feel  doubtful  if, 
when  there  is  a  special  provision  for  limitation  for  bonds  of  this 
kind,  a  suit  could  be  brought  under  No.  116  so  as  to  defeat  the 
special  limitation  of  No.  66.  Again,  assuming  that  a  suit  can  be 
'  brought  so  as  to  secure  the  extended  limitation  under  No.  ]  16, 
sch.  ii,  I  feel  doubtful  whether,  this  suit  having  been  brought  in 
the  form  for  money  lent,  I  can  allow  the  plaint  to  be  amended,  so 
that  the  suit  may  run  for  compensation  for  breach  of  contract, 
without  acting  contrary  to  the  proviso  of  s.  53,  Act  X  of  1877; 
for  it  would  appear  to  me  that,  by  doing  so,  I  should  allow  a  suit 
of  one  character  to  be  converted  into  a  suit  of  another,  and,  as  it 
appears  to  me,  inconsistent  character.  I  therefore,  under  s.  617, 
Act  X  of  1877,  refer  the  following  points  to  the  HonT)le  the  High 
Court  for  decision (i)  To  a  suit  on  a  registered  bond  such  as  the 
one  in  suit,  do  the  provisions  of  No  66  or  116,  sch.  ii.  Act  XV  of 
1877,  apply,  as  to  limitation  ?  (ii)  Assuming  that  the  answer  to  the 
above  be  that  No.  116,  sch.  ii,  Act  XV  of  1877,  will  apply,  if 
the  suit  is  properly  brought,  has  this  Court  power  in  the  present 
case  to  allow  the  plaint  to  be  amended  so  that  that  the  suit  may  run  as 
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one  for  oompenBation  for  breach  of  a  contract  in  writing  regifltered  P  1880 
I  may  add  that,  as  to  the  first  point,  I  feel,  though  with  a  good  Gauei 
deal  of  doubt,  of  opinion  that,  when  there  is  a  special  provision  Shankaj 
for  limitation  as  in  No.  66,  it  should  bar  the  provisions  of  No.  116  5  Sueju. 
and,  as  to  the  second,  that,  if  the  suit  should  have  been  originally 
brought  for  compensation  for  breach  of  contract,  and  not  for  money 
lent,  that  I  have  no  power  to  allow  the  plaint  to  be  amended  now, 
owing  to  the  proviso  to  s.  53,  Act  X  of  1877. 

The  parties  did  not  appear. 

The  High  Court  (Pbaeson,  J.,  and  Straight,  J.)  made  the 
following  order : — 

Peaeson,  J. — It  appears  to  us  that  this  is  not  a  suit  which  falls 
within  the  scope  of  art.  66,  sch.  ii  of  the  Limitation  Act  XV  of 
1877.  No  day  is  specified  in  the  bond  for  payment  of  the  money 
lent.  Under  the  terms  of  the  bond  the  loan  might  have  been 
repaid  on  any  day  before  the  expiry  of  two  years,  and  might  have 
been  daimed  before  them  on  certain  contingencies  contemplated 
and  defined.  The  plaint  makes  no  mention  of  the  bond,  but 
allies  with  sufficient  distinctness  a  failure  of  payment  within  the 
stipulated  period,  or,  in  other  words,  a  breach  of  contract,  and 
daims  the  amount  remaining  due  under  the  bond,  which  is  virtually 
the  measure  of  the  compensation  due  for  the  alleged  breach  of 
contract.  This  being  so,  we  are  of  opinion  that  the  article  116, 
sch.  ii  of  the  Limitation  Act,  is  applicable  to  the  suit  which  may 
proceed  upon  the  plaint  without  any  amendment  thereof.  The 
Small  Cause  Court  Judge  may  be  advised  accordingly. 


FULL  BENCH. 

  1880 

November  11. 

Before  Sir  Bohert  Stuart,  Kt,,  Chief  Justice,  Mr*  Justice  Pearson, 
Mr.  Justice  Cldfield,  and  Mr,  Justice  Straight, 

EMPEESS  OF  INDIA  t;.  ABDTJL  KAPIE. 

Causing  disappearance  <f  evidence  of  an  offence— Act  XLV  of  1860  {Penal 

Code),  s.  120. 

Held  that  it  is  necessary,  in  order  to  justify  a  conyiction  under  s.  201  of 
the  Indian  Penal  Code,  that  an  offence  for  which  some  person  has  been 
convicted  or  is  criminally  responsible  should  hare  been  committed. 
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1880        One  Abdul  Hakim,  who  had  oaused  the  death  of  one  Bandfaa, 
tfPBBss  o?       placed  on  his  trial  before  the  Sessions  Judge  of  Meerut  on  a 
India     charge  of  culpable  homicide  not  amounting  to  murder,  an  offence 
Abdul    punishable  under  s.  304  of  the  Indian  Penal  Code.   On  the  Sth 
Zadib.    April  1880,  the  Sessions  Judge  acquitted  him  of  that  offence. 
Subsequently  Abdul  Eadir,  who,  in  order  to  screen  Abdul  Hakim 
from  the  consequences  of  causing  Bandhu's  death,  had  caused 
Baodhu'sdead  body  to  be  burnt,  was  tried  before  the  Sessions 
Judge  for  causing  evidence  of  the  commission  of  an  offence  to 
disappear,  an  offence  punishable  under  s.  201  of  the  Indian  Penal 
Code ;  and,  on  the  28th  April  1880,  was  convicted  of  that  offence 
by  the  Sessions  Judge.   He  appealed  from  such  conviction  to  the 
High  Court  on  the  ground,  among  others,  that,  as  it  had  not  been 
proved  that  an  offence  had  been  committed,  he  could  not  legally 
be  convicted  of  concealing  an  offence.   The  appeal  came  for  hear- 
ing before  Straight,  J.,  who  referred  the  following  question  to 
the  Full  Bench  :— 

"Is  it  necessary,  in  order  to  justify  a  conviction  under  s.  201 
of  the  Penal  Code,  that  an  offence  for  which  some  person  has  been 
convicted  or  is  criminally  responsible,  within  the  definition  of  s.  40, 
should  have  been  committed''  P 

Mr.  Bo88  and  Shah  Asad  Ali  for  Abdul  Kadir. 

The  Junior  Oovemment  Pleader  (Babu  Lmrka  Nath  Banarjt) 
for  the  Crown. 

The  following  judgments  were  delivered  by  the  Full  Bench :  — 

Stuabt,  C.J. — My  answer  to  this  reference  is  in  the  aflBrmative. 
If  I  were  trying  a  case  under  s.  201,  Indian  Penal  Code,  and  it  was 
proved  in  the  course  of  the  trial  that  no  offence  had  been  commit- 
ted, I  should  consider  it  my  duty  to  direct  the  jury  to  return  a 
veftrdict  of  acquittal.  Under  the  Penal  Code  no  man  can  be  tried 
for  any  delusion  or  misconception  of  mind,  however  culpable  and 
criminal  such  delusion  or  misconception  may  appear  to  be.  The 
whole  diflBculty  respecting  the  meaning  of  s.  201  arises  from  the 
somewhat  awkward  manner  in  which  the  words  knowing  or  hav- 
ing reason  to  believe  that  an  offence  has  been  committed"  are  used 
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or  colleoted,  yAndk  at  first  sight  may  appear  tofayonr  the  idea  that  isso 
the  mOTe  having  reason  to  believe  was  sufficient  to  support  a  con-  Empbbss 

Tiction.   Aooording  to  all  recognized  principles  of  criminal  juris-  India 

prudence,  however,  an  o£Eence  must  first  have  overtly  or  actually  Abdfl 

been  oommitted,  and  thus  the  meaning  of  the  section,  and,  in  this  S^ib. 
sense,  the  opening  words  of  s,  201,  would  have  been  more  clearly 
expreesed  as  follows:— Whoever,  knowing  that  an  offence  has 
been  committed,  or  having  reason  to  believe  that  an  offence  has  been 
oommitted,  the  said  offence  having  been  actually  conmiitted." 
This  I  hold  to  be  the  legal  construction  to  be  put  on  s.  201. 

I^EASSOK,  J* — ^My  answer  to  the  question  is  in  the  affirmative. 
In  my  opinion  the  terms  used  in  the  section  '^knowing  or  having 
reason  to  believe"  conclusively  negative  and  preclude  the  view 
that  its  provisions  are  applicable  in  cases  in  which  an  offence  has 
Bot  been  oommitted.  For  it  is  impossible  for  anyone  to  know  or 
to  have  reason,  or  sufficient  catise,  to  believe  that  an  offence  has 
been  committed  when  it  has  not  been  oommitted.  A  person  may 
fancy  that  he  knows  or  has  reason  to  believe  an  offence  to  have 
been  oommitted  when  it  has  not  been  committed,  but  he  is  mis- 
taken in  BO  fancying.  He  may,  under  the  influence  of  such  a  mis- 
take, remove  something  which  he  imagines  to  be  evidence  of  the 
offence  which  he  supposes  to  have  been  committed,  and  he  may 
be  morally  blameable  for  so  doing.  But  it  is  beyond  the  province 
of  criminal  legislation  to  punish  a  man  for  a  delusion,  or  even  for 
an  act  which  has  not  caused  any  actual  harm  to  the  public  or  any 
individoal  member  of  society.  I  am  also  of  opinion  that  the  words 
**that  offence,"  relating  back  as  they  do  to  the  previous  words 
"an  offence,''  cannot  be  construed  to  mean  any  other  than  a  real 
offence,  and  similarly  that  the  words  ^^the  offender"  mean  the 
real,  and  not  an  imaginary,  offender. 

OtDPiELD,  J. — ^Por  a  conviction  under  s.  201  it  is  necessary 
that  an  offence  for  which  some  person  has  been  convicted  or  is 
criminally  responsible  shall  have  been  committed.  The  language 
of  the  section  precludes  any  other  view : — Causes  any  evidence 
of  the  oommission  of  that  offence  to  disappear,  with  the  intention 
of  screening  the  offender  from  legal  punishment. "  There  can  be 
no  offender  liable  to  legal  punishment  unless  some  offenoe  has  been 


Digitized  by 


282 


THE  II^DIAN  LAW  EEPOETS. 


[VOL.  in. 


1880      oommitted,  and  the  thing  which  a  person  oanses  to  disappear  oan- 
Empbbss  of      ^       ^  ^  evidence  of  an  oflEence  ixnless  an  offence  has  been 
India     conimitted.   I  presume  the  object  of  the  law  was  to  ensure  the  eon- 
Abdul     viotion  of  offenders  for  offences  committed, — ^not  to  punish  persons, 
Kadib.    ^jiQ^  acting  on  an  erroneous  impression  that  some  one  had  oommit- 
ted an  offence,  cause  the  disappearance  of  what  they  believe  might 
be  used  as  evidence.   I  can  conceive  no  reason  in  the  interests  of 
justice  or  public  police  why  such  an  act  should  be  made  penaL 

Stbaight,  J.— In  answer  to  this  reference,  I  would  say  that  it  is 
necessary,  in  order  to  justify  a  conviction  under  s.  201  of  the  Penal 
Gode^  that  an  offence  for  which  some  person  has  been  convicted 
or  is  criminally  responsible  should  have  been  committed.  I  have 
given  the  fullest  weight  in  considering  the  matter  to  ihe  argument 
of  public  expediency  urged  against  this  view ;  but,  in  construing  a 
penal  statute,  I  cannot  apply  that  elasticity  of  interpretation  con- 
tended for  by  the  Junior  Ctovemment  Pleader.  To  do  so  I  must 
read  the  section  as  if  it  enacted  as  follows: — "Whoever,  having 
reason  to  believe  that  an  offence  has  been  committed,  t^auses  what 
he  supposes  to  be  evidence  of  the  commission  of  the  offence  which 
he  believes  to  have  been  committed  to  disappear,  with  intent  to 
screen  the  person  he  believes  to  be  the  offender  from  legal  punii^- 
ment,  &c. "  Now  I  do  not  feel  mjrself  warranted  in  introducing 
all  this  matter  into  the  section,  when,  if  the  Legislature  had  con- 
templated the  creation  of  any  such  offence,  language  might  readily 
have  been  found  to  express  such  intention.  I  must  take  the  words 
as  I  find  them,  and  not  strain  them  for  the  purpose  of  meeting 
remote  contingencies  that  might  arise,  it  an  offence  has  been 
committed,  and  the  evidence  shows  that,  as  a  reasonable  man,  the 
accused  had  sufficient  reason  to  believe  that  it  had  been  oom- 
mitted, and  under  that  belief  caused  evidence  to  disappear,  with 
intent  to  screen  the  offender,  then,  in  my  judgment,  he  is  criminally 
responsible,  but  not  otherwise.  This  seems  to  have  been  the  view 
of  the  learned  Judges  who  decided  the  cases  of  Queen  v.  JRam 
Ruchea  Singh  (1)  and  Queen  v.  Subbramanya  PiUai  (2) ;  and  I  see 
no  reason  to  dissent  from  the  opinions  they  express.  The  answer 
to  this  reference  must  therefore  be  as  I  have  abready  indicated. 
(1)  1  Wym.  (Criminal  Eulings),  1.        (2)  3  Mad.  H.  C.  B.,  261. 
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  Novwnher  11 . 

Before  Mr,  Justice  Straight. 
Ik  thb  Matter  of  the  Pbtitiok  of  EAUNAK  HUSAIN  v.  HAEBANS 

SINGH. 

CcmHruetion  of  Act  mth  rrference  to  Bill — Compoundahle  Offence— Cheating 
— Forgery—Act  X  of  1872  (Criminal  Procedure  Code),  a.  ISS—Act 
XLVqf  ISeO  {Penal  Code),  e,  214. 
Cheating  and  forgery  are  not  offences  whicli  may  l)e  lawfully  compotmded. 
Where  a  Magistrate  decided  that  certain  offences  could  be  lawfully  com- 
peundedy  haying  regard  to  a  bill  which  the  Legislature  had  brought  in  amend- 
ing 8.  214  of  Act  XLV  of  1860,  held  that  it  was  irregular  for  such  Magistrate 
to  allow  his  decision  to  be  guided  by  any  thing  in  a  bill  that  had  not  become 
law,  and  it  was  his  duty  to  have  interpreted  that  section  without  reference  to 
merely  contemplated  legislation. 

Tub  Agent  of  the  Bank  of  Bengal  at  Agra  made  a  oomplaint 
against  one  Harbans  Singh  and  one  Durga  Prasad  of  obtaining 
the  loan  of  certain  moneys  from  him  by  cheating,  cheating  by 
personation,  and  forgery,  offences  severally  punishable  under  ss. 
417,  419,  and  465  of  the  Indian  Penal  Code.  The  Magistrate 
before  whom  such  complaint  was  made,  Mr.  R.  S.  Aihnan,  having 
examined  the  complainant,  issued  a  warrant  for  the  arrest  of  the 
accused  persons.  Subsequejitly,  and  before  any  further  proceed- 
ings had  been  taken,  the  Agent  of  the  Bank  presented  an  applica- 
tion to  the  Ma^strate,  in  which  he  stated  "that  he  did  not  wish 
to  press  the  charges  he  had  made  against  the  accused  persons, 
who  had  paid  all  the  money  due  to  the  Bank,  and  he  accordingly 
left  the  matter  entirely  in  the  hands  of  the  Court."  The  Magis- 
trate, treating  this  application  as  one  to  withdraw  the  charges  against 
the  accused  persons,  made  the  following  order  thereon  on  the  5th 
November  1879 : — "It  is  with  considerable  hesitation  that  T accede 

to  this  application,  and  I  grant  it  only  on  the  following  grounds :  

8. 188  of  the  Criminal  Procedure  Code  lays  down  that  an  offence  for 
which  a  prosecution  has  been  instituted  may,  with  the  permission 
of  the  Court,  be  compounded  if  the  offence  is  one  which  may  lawfully 
be  compounded.  The  law  on  this  point,  t,e,y  as  to  what  offences 
are  oompoundable,  is  contained  in  the  Hxception  to  s.  214,  Indian 
Penal  Code.  But  the  interpretation  of  that  Exception  and  of  the 
lilmtratiom  attached  to  it  has  given  rise  to  so  much  difficulty,  that 
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1880  the  Courts  have  expressed  a  wish  that  the  question  shotild  be  cleared 
In  the  Mat"  Legislature.   Apparently  in  deference  to  this  wish,  the 

TBB  OF  THE  Legislature  has  brought  in  a  bill  which  clearly  defines  what  offences 
^  Batoak^^  may  and  what  offences  may  not  be  compounded.   Among  the 
HusAiN   former  are  offences  such  as  the  present  (cheating  by  personation),. 
Hamaks  Although  the  bill  has  not  become  law,  yet  I  take  it  as  indicating^ 
SiNan.    tixe  mind  of  the  Legislature  on  an  obscure  point,  and  accordingly 
permit  the  charge  to  be  withdrawn." 

One  Baunak  Husain,  a  stranger  to  the  proceedings,  thereupon 
presented  an  application  to  the  High  Court,  .praying  that  it 
would  exercise  its  powers  of  revision  under  s.  297  of  Act  X 
of  1872,  on  the  ground  that  the  order  of  the  Magistrate  was 
contrary  to  law. 

Mr.  Leach  for  the  petitioner, 

The  Court  made  the  following  order : — 

Stbaiqht,  T.— This  is  an  application  by  one  Eaunak  Husain,  of 
8hikohabad,  zila  Mainpuri,  under  s.  297  of  the  Criminal  Proce- 
dure Code,  for  revision  of  an  order  passed  by  the  Magistrate  of 
Agra  on  the  6th  November  1879.  It  has  this  peculiarity  about 
it,  that  the  applicant  was  in  no  way  interested  in  the  case  in  which 
the  decision  was  given  which  he  now  brings  under  notice,  and 
admittedly,  through  his  pleader,  presents  himself  to  the  Court  in 
the  character  of  an  informer  from  motives  of  personal  iU-feeling 
against  the  two  persons  most  concerned.  I  hesitated  at  the  time 
the  application  was  made  to  me  to  send  for  the  record  at  the 
instance  of  a  party  whom  it  was  impossible  not  to  regard  with  some 
amount  of  suspicion  and  disfavour ;  but  upon  mature  consideration, 
having  regard  to  the  extreme  importance  of  the  allegations  made 
in  the  petition  and  the  desirability  of  clearing  the  matter  up,  I 
acceded  to  its  prayer.  From  the  record  it  appears  that  some  time 
in  October  1879,  a  complaint  was  preferred  in  the  Court  of  the 
Magistrate  of  Agra  by  Mr.  Fishboume,  the  local  Agent  of  the 
Bank  of  Bengal,  against  two  persons  named  Kuax  Harbans  Singh 
and  Durga  Prasad,  charging  offences  against  them  under  ss.  417, 
419,  465,  and  468  of  the  Penal  Code.  The  substantial  allegation 
was  that  on  twelve  different  occasions  the  accused  Harbans  Singh 
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£alBely  represented  to  Mr.  Fishboume  that  the  accused  Maharaj  1880 
Dnrga  Prasad  was  one  Ohaudhri  Durga  Prasad,  a  man  of  wealth  and  f^^^^^j^. 
extensive  property  in  Etdwah,  the  accused  Maharaj  Durga  Prasad  tkb  of  the 
aiding  and  abetting  him  in  so  doing,  and  personating  the  said  ^^a^nak^' 
Ohaudhri  Durga  Prasad ;  and  that  by  this  false  representation  they  Husaiv 
indneed  the  said  Mr.  Fishboume  to  advance  a  loan  of  Es.  29,500  Habbaks 
to  Harbans  Singh  on  the  security  of  the  other  accused.  When  Singh. 
the  time  arrived  for  the  repayment  of  the  loan,  it  was  then  dis^ 
covered  by  the  Manager  of  the  Bank  that  Ghaudhri  Durga 
Prasad  had  no  knowledge  of  the  transaction,  and  that  the  loan 
had  been  obtained  from  him  by  cheating  and  fraudulent  person- 
ation. Subsequent  to  this,  he  received  Es.  18,000  in  part  pay- 
ment, and  at  the  time  of  the  institution  of  criminal  proceedings 
Bs.  2,500  remwied  duo.  TTpon  these  facts  the  Magistrate  granted 
his  warrant  for  the  arrest  of  the  two  accused  persons,  who  then, 
under  the  pressure  of  prosecution,  seem  to  have  paid  up  the 
balance  due  to  the  Bank.  Upon  the  4th  of  November  counsel 
for  the  c(miplainant  put  in  a  petition,  stating  that,  all  the  money 
due  having  been  paid,  the  Bank  did  not  wish  to  press  the  diarge, 
and  application  was  made  asking  permission  to  withdraw  it.  To 
this  course  the  Magistrate  by  his  order  of  the  5th  November 
assented.  I  am  clearly  of  opinion  that  this  order  was  illegal  and 
improper,  and  that  it  was  not  competent  for  the  Magistrate  to 
permit  the  offences  disclosed  by  the  facts  set  out  in  the  informa- 
tion to  be  compounded.  It  was  irregular  for  biTT>  to  allow  his 
decision  to  be  guided  by  anything  that  appeared  in  some  proposed 
bill  that  had  not  become  law,  and  it  was  his  duty  to  interpret 
the  Exception  to  s.  214  of  the  Penal  Code  without  reference  to 
merely  contemplated  legislation.  The  very  essence  of  the  crime 
charged  against  the  accused  was  the  intent  to  cheat  and  defraud, 
and  the  Magistrate  having,  by  granting  his  warrant,  shown  that 
he  considered  there  was  sufficient  primi facie  evidence  of  this 
intent,  he  should  have  investigated  the  case  to  the  end  and  either 
have  acquitted  or  convicted.  The  circumstance  that  the  Bank 
had  80  long  delayed  to  prosecute  after  ascertaining  that  fraud  had 
been  practised,  and  that  the  Bs.  18,000  had  been  received  subse- 
quent to  its  discovery,  might  reasonably  have  made  him  hesitate 
as  to  the  policy  of  issuing  criminal  processes  at  all;  but  when  he 
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1880     had  bnoe  allowed  the  oriininal  law  to  be  Bet  in  motion,  he  shonld 
Ik  THE  Mat"        required  the  complainant  to  carry  his  prosecution  througli 
TBB  OF  THE  to  tho  cud,  aud  should  either  have  convicted  or  acquitted  the 
^][^^]^^' accused  persons.   A  very  grave  charge  had  been  made  against 
HusAiN    them,  which  required  the  most  serious  investigation,  and  though 
Habbans  the  Bank  authorities  acted  with  perfect  candour  and  straightfor- 
SiNOH.    wardness  in  stating  the  circumstances  that  led  them  to  desire  to 
withdraw  from  the  prosecution,  he  could  not  properly  entertain 
their  application.   Nothing  could  be  more  mischievous  than  to 
allow  the  process  of  the  Criminal  Courts  to  be  used  for  the  purpose 
of  enforcing  civil  claims,  and  Magistrates  cannot  too  jealously 
guard  the  importcmt  and  extensive  powers  they  possess  from  being 
abused  for  such  a  purpose. 

The  proposed  Criminal  Procedure  Code  has  not  yet  become 
law,  and  it  may  be  matter  for  very  serious  doubt  whether  it  is 
expedient  or  desirable  to  sanction  the  compounding  of  such  an 
offence  as  cheating  by  personation.  I  regret  that  so  long  a  time 
has  elapsed  since  the  Magistrate  passed  his  order  allowing  the 
withdrawal,  but  even  thus  late  in  the  day  I  cannot  avoid  quashing 
it.  The  prosecution  must  be  revived  and  full  inquiry  made  into 
all  the  circumstances,  and  when  this  has  been  done  the  Magistrate 
will  pass  such  order  as  appears  to  him  to  be  proper. 

Application  aUotoed. 

N^ln,.  APPELLATE  CIVIL. 


Before  Mr,  Justice  Spankie  and  Mr,  Justice  Straight. 
SADIZ  ALI  KHAN  (Plaintiff)  v.  IMDAD  ALI  ZHAN  ato  othbbs 
(Defbndakts).* 

Filing  agreement  to  rrfer  to  arbitration  in  Court — Btference  to  ar&i^o. 
tion--** Decree"'^Appeal—Act  X of  1877  (Civil  Procedure  Code),ss,2, 
620,  622,  623, 624. 

The  aharers  of  a  joint  tmdiTided  estate  agreed  in  writing  that  such  estate 
shonld  be  partitioned  and  the  accounts  thereof  settled  by  arbitration,  and 
named  one  of  such  sharers  as  arbitrator,  and  agreed  that  he  shonld  settle  all 
the  accounts,  show  the  surplus  at  each  sharer's  credit,  and  prepare  lots,  after 
partition  of  the  lands  and  houses  comprehended  in  such  estate,  and  haye 

•  First  Appeal,  No.  128  of  1879,  from  a  decree  of  Maulyi  Abdul  Qajum 
Ehan,  Subordinate  Judge  of  Bareilly,  dated  the  9th  June  1879. 
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them  drawn  within  one  year  from  the  completion  of  the  partition.   Sabse-  iggQ 
qnentlj  one  of  such  sharers  applied,  under  s.  623  of  Acst  X  of  1877,  to  have  g^jj^  .7" 
such  agreement  filed  lq  Court.    The  other  sharers  jiot  objecting  to  this  Kkajs 
course,  such  agreement  was  filed  accordingly,  and  the  .case  was  referred  to  o. 
auch  arbitrator.  The  arbitrator  made  an  award  whereby  he  partitioned  such  ^^^^^^^ 
estate  into  lots,  assigning  some  only  of  such  lots  by  name,  and  wherein  he 
stated  that  he  had  not;  been  able  to  settle  the  accounts  owing  to  the  default 
of  the  parties,  and  that,  considering  that  the  partition  should  take  effect 
without  any  delay,  he  did  not  ask  for  further  time.   He  further  stated  that 
**  all  the  parties  state  that  they  will  adjust  the  accounts  after  renewing  the 
agreement,"  and  he  requested  that  the  unassigned  lots  might  be  drawn  in 
Court.  The  Court  made  an  order  confirming  the  award,  and,  it  being  objected 
that  the  settlement  of  the  accounts  should  not  be  postponed,  but  that  they 
should  be  settled  as  agreed,  directed  that  the  arbitrator  should  settle  the 
accounts,  and  gave  him  a  year's  timeforthat  purpose,  and,  some  of  the  parties 
not  being  willing  to  draw  the]  unassigned  lots,  directed  the  distribution  of 
such  lots  "in  reference  to  the  age  and  number"  of  the  sharers. 

Held  that  such  order  was  a  "  decree"  within  the  meaning  of  ss.  2  and  622 
of  Act  X  of  1877 :  that  the  arbitrator  should  himself  hare  drawn  such  lots,  or 
he  should  have  made  the  parties  draw  them ;  but,  inasmuch  as  it  would  not 
hare  strained  the  agreement  to  haye  had  such  lots  drawn  in  Court,  and  no 
objection  had  been  taken  to  the  arbitrator  not  having  himself  drawn  them,  it 
was  not  incumbent  on  the  Court  to  have  remitted  the  award  in  order  that  the 
arbitrator  might  have  drawn  them :  that  the  Court,  however,  should  not  have 
distributed  such  lots  in  the  manner  it  had  done,  but  should  have  drawn  a  lot 
for  each  person,  and  in  acting  as  it  had  done  it  had  acted  contrary  to  the  award, 
and  for  that  reason  its  decree  could  not  be  maintained:  and  that,  in  confirming 
the  award  before  the  accoxmts  had  been  settled  and  an  award  made  in  respect 
thereof,  the  Court  had  acted  erroneously,  inasmuch  as  the  award  had  left  un- 
determined a  very  important  matter,  viz.,  the  settlement  of  the  accounts,  and 
the  Court  should,  under  s.  620  of  Act  X  of  1877,  have  remitted  the  award  for 
the  reconsideration  of  the  arbitrator,  and,  as  it  had  the  power  to  remit  it  upon 
such  terms  as  it  thought  fit,  the  Court  could  have  allowed  one  year,  if  neces- 
sary, for  the  settlement  of  the  accounts;  and  on  this  account,  and  also  because 
the  Court  had  made  an  order  postponing  the  settlement  of  the  accounts,  and 
thereby  made  an  order  contrary  to'and  in|  excess  of  the  award,  its  decree  must 
be  reversed. 

Oms  Saadat  All  Khan  died  on  the  4th  September  1865,  leav- 
ing as  his  heirs  six  sons  and  two  widows.  On  the  13th  June  1877, 
these  persons  agreed  in  writing  that  Imdad  Ali  Ehan,  one  of  such 
sons,  ehonld,  as  arbitrator,  adjnst  the  accounts  of  the  undivided 
portion  of  Saadat  Ali  Khan's  estate,  and  partition  such  portion, 
which  consisted  of  lands  paying  revenue  to  Gtovemment,  houses, 
and  gardens.  TTnder  the  terms  of  this  agreement  the  arbitrator 
was  to  adjiist  such  accounts,  and  prepare  lots  and  cause  them  to  be 
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1880     drawn  within  one  year  after  he  had  made  the  partition.   On  the 
Sadik  Ali  llth  July  1878,  Sadik  AU  Khan,  one  of  the  heirs,  applied,  nnder 
fl.  523  of  Act  X  of  1877,  to  have  this  agreement  filed  in  Court. 
IvBAD  Ali  The  other  heirs  did  not  object  to  this  comrse,  and  the  agreement 
was  filed  accordingly,  and  an  order  was  made  referring  the  case 
to  the  arbitrator.   The  arbitrator  made  an  award  dated  the  30th 
April  1879,  the  period  for  the  completion  of  the  awaird  specified 
in  the  order  of  reference  having  been  enlarged  from  time  to  time 
at  the  request  of  the  arbitrator.   The  arbitrator  stated  in  the 
award  that  he  had  not  been  able  to  adjust  the  accounts  of  the  pro- 
perty owing  to  the  failure  of  the  parties  to  submit  iheir  accounts, 
and  that,  considering  that  the  property  ^onld  be  partitioned,  he 
had  thought  it  advisable  not  to  ask  for  further  time.   He  further 
stated  that   all  the  parties  state  that  they  will  adjust  the  accounts 
after  renewing  the  agreement. "   He  partitioned  the  property  into 
eight  lots,  assigning,  as  regards  the  lands  paying  revenue  to  Gov- 
ernment, lots  to  Asghar  Ali,  one  of  the  sons,  and  to  the  two  widows, 
severally,  by  name,  on  the  ground  that  Asghar  Ali  had  transferred 
his  share  in  some  of  the  villages  to  his  wife,  and  his  share  and  that 
of  one  of  the  widows  in  other  villages  had  been  sold,  and  the  lot 
of  the  junior  widow  was  not  equal  to  the  lot  of  the  senior  one* 
The  arbitrator  also  requested  that  the  unassigned  lots  might  be 
drawn  in  Court.    Some  of  the  parties  objecting  that  the  adjust- 
ment of  the  accounts  of  the  property  should  not  be  made  the  matter 
of  a  fresh  agreement,  as  suggested  by  the  arbitrator,  but  that  the 
accounts  should  be  adjusted  at  once,  in  accordance  with  the  exist- 
ing agreement,  the  Court  decided  that  the  arbitrator  should  adjust 
the  accounts,  but  that,  having  regard  to  the  fact  that  the  accounts 
relating  to  some  eighty  villages  for  fourteen  years  had  to  be  pre- 
pared, he  should  be  allowed  one  year  for  the  adjustment.   As  some 
of  the  parties  were  not  willing  to  draw  the  lots,  the  Court  held  that 
it  was  leSt  to  it  to  assign  Hhe  lots,  and  it  accordingly  made  the 
following  order  regarding  the  lots:— ** It  is  therefore  ordwed 
that  the  arbitrator's  award,  dated  30th  April  1879,  be  confirmed: 
that  it  be  acted  upon :  that,  as  regards  the  lots  framed  by  the  arbitra- 
tor with  specification  of  names,  they  be  taken  by  the  partioolar 
persons  specified :  that  the  remaining  lots  be  assigned  with  reference 
to  age  and  number :  and  that  equal  costs,  without  interest,  be  paid 
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"by  all  the  oo-eharerfl :  the  spedlficatioii  of  the  lots,  the  names  of  the 
fiharers,  and  the  detail  of  the  property  be  carefully  set  forth  in  the 
decree :  the  Court  further  directs  that,  as  regards  the  second  point 
mentioned  in  the  agreement  for  reference  to  arbitration,  the  arbi- 
trator be  allowed  one  year's  time  to  settle  the  accounts  completely 
and  to  file  his  decision  in  respect  thereof  in  Oourt :  if  any  party 
has  at  that  time  any  objection,  the  Court  wiU  decide  such  objection 
in  due  course." 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
decree  of  the  Subordinate  Judge  was  not  in  accordance  with  the 
award,  as  the  arbitrator  had  directed  that  the  lots  should  be  drawn, 
and  that  the  order  allowing  one  year's  time  for  the  adjustment  of 
the  accounts  was  illegaL 

Pandit  Nand  Lai  for  the  appellant. 

Pandit  Bishambhar  Nath  and  Mir  Zahur  Susain  for  the  res- 
pondents. 

The  judgment  of  the  Oourt  (Spankib,  J.,  and  Straight,  J.)  was 
deliyered  by 

Spankie,  J. — An  application  under  s.  523  of  Act  X  of  1877  was 
iDftde  that  an  agreement  to  refer  the  matters  in  dispute  between  the 
parties  to  arbitration  might  be  filed  in  Court.  This  was  done  and 
by  consent  of  all  parties  the  dispute  was  referred  to  an  arbitrator, 
who  himself  was  one  of  the  sons  of  the  deceased  gentleman  whose 
estate  formed  the  subject  of  reference.  The  arbitrator  was  to  par- 
tition the  estate  under  conditions  set  forth  in  the  agreement,  and  to 
take  an  account  of  mesne  profits.  He  was  to  settle  all  accounts, 
ahow  the  surplus  at  each  sharer's  credit,  and  to  prepare  lots  after 
division  of  the  bouses  and  lands  and  to  have  them  drawn  within 
OEne  year  from  the  completion  of  the  partition.  The  parties  also 
bound  themselyes  to  assist  in  the  preparation  of  the  accounts  from 
1273  fasli  up  to  the  time  of  partition.  The  estate  was  a  large  one 
and  considerable  delay  occurred  in  submitting  the  award.  The 
award  when  submitted  did  not  settle  the  accounts,  but  the  arbitra- 
torsent  in  the  partition  papers  and  the  lots.  The  arbitrator  records 
in  the  award  that  *^all  parties  stated  that  they  would  adjust  the 
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aooounts  after  renewing  the  deed  of  agreement."   These  words 


Sadik  Ali  mean  that  a  new  agreement  was  to  be  made  in  regard  to  the  adjust- 


ment of  the  accounts.   The  award  further  states  that  the  papers  of 


Imdad  All  partition  in  detail  are  forwarded  with  an  application  that  the  Court 


would  draw  the  lots.  ObjeotionB  were  taken  that  adjustment  of  the 
accounts  shoidd  not  have  been  postponed,  but  they  shouH  have  been 
settled  in  accordance  with  the  terms  of  the  agreement.  The  Sub- 
ordinate Judge  appears  to  have  considered  this  objection  reasonable, 
and  that  he  ought  to  decide  that  the  arbitrator  should  ^'settle  the 
account  also."  He  allowed  the  arbitrator  one  year  for  the  purpose 
of  completing  the  account.  But  the  lower  Court  states  that  it 
would  be  prejudicial  to  all  the  sharers  if  the  confirmation  of  the 
division  of  property  shoidd  be  delayed  until  the  accounts  had  been 
settled.  He  therefore  considers  that  each  sharer  should  be  put 
in  possession  of  his  separate  share.  The  arbitrator  had  prepared 
some  of  the  lots,  specifying  the  name  of  the  parties  to  whom  the 
several  lots  belonged.  But  there  were  other  lots  without  specifica- 
tion. But  when  the  parties  were  asked  to  draw  these  lots,  some 
of  them  were  unwilling  to  do  so.  The  lower  Court  therefore  under- 
took to  distribute  the  lots  amongst  the  several  sharers.  The  Sub- 
ordinate Judge  records  that  he  '^assigned  them  with  reference  to 
age  and  number."  He  then  confirms  the  award  as  regards  the 
partition  and  directs  that  it  be  acted  upon,  and  allows  the  arbitra* 
tor  one  year's  time  to  settle  the  accounts  and  to  file  his  award  in 
Court,  when  this  part  of  the  case  would  be  disposed  of.  It  is 
objected  that  the  decree  is  not  in  accordance  with  the  award.  The 
lots  shoidd  not  have  been  distributed  between  the  sharers  according 
to  number  and  age,  |but  the  sharers  should  have  drawn  lots.  It  is 
also  urged  that  the  Court  acted  illegally  in  giving  one  year's  time 
to  the  arbitrator  to  settle  the  accounts.  A  preliminary  objection 
was  taken  by  respondent  that  there  was  no  appeal,  as  there  vras  no 
decree  within  the  definition  of  that  word  in  the  Civil  Procedure 
Code.  We,  however,  do  not  see  the  force  of  this  objection.  When 
im  application  has  been  admitted,  it  is  numbered  and  registered  as 
a  suit  between  the  parties  interested.  The  appellant  was  the  plain- 
tiff, the  other  sharers  were  the  defendants.  By  s.  524  of  the  Code 
the  foregoing  provisions  of  chapter  XXXVII,  so  far  as  they 
are  consistent  with  any  agreement  filed  under  s.  523,  are  made 
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'applioaUe  to  all  proceedings  under  the  order  of  reference,  and  ^'to  1880 
the  award  of  arbitration,  and  the  enforcement  of  the  decree  founded  s^mk  Ali 
thereapon. Thus  the  provisions  of  s.  622  of  the  chapter  wonld  be  Khah 
applioable,  for  they  are  in  no  way  inconsistent  with  the  agreement,  Imdad  Ali 
bat  are  altogether  consistent  with  it.    Under  s.  522  the  Court,  when  Khan. 
all  objections  to  its  doing  so  have  been  removed,  shall  proceed  ^^to 
give  judgment  according  to  the  award, "  and  upon  the  judgment  so 
given  a  decree  shall  follow,  and  shall  be  enforced  in  the  manner  pro- 
vided in  this  Code  for  the  execution  of  decrees. Here  the  decree 
was  the  formal  expression  of  the  adjudication  upon  the  rights  of  the 
parties,  and  the  adjudication  decided  the  suit.  Therefore  the  defini- 
tion of  "  decree  "  in  s.  2  of  the  Code  includes  the  order  made  in  this 
case.   Moreover,  under  the  terms  of  s.  522,  though  ordinarily  a 
decree  confirmiug  an  award  is  final,  still  an  appeal  is  allowed  when 
the  decree  is  in  excess  of  or  not  in  accordance  with  the  award. 
These  remarks  dispose  of  the  preliminary  objection. 

On  the  appeal  we  think  that  the  lower  Courts  if  the  Subordinate 
Judge  believed  that  he  was  at  liberty  to  act,  and  the  pcurties  were 
unwilling  to  draw  lots  for  themselves,  should  have  drawn  a  lot  for 
each  person,  and  should  not  have  assigned  the  several  parcels  with 
reference  to  the  number  and  age  of  the  several  parties.  But  we 
observe  that  the  arbitrator  himself  ought  to  have  drawn  the  lots 
where  he  had  not  already  specified  their  owner  by  name,  or  he  should 
liave  made  the  parties  draw  them.  He  was  authorized  by  the 
agreement  ^'to  prepare  the  lots  and  have  them  drawn  within  one 
year  after  dividing  the  houses  and  villages. "  It  may,  however,  be 
said  that  it  would  not  be  straining  the  agreement,  if  the  arbitrator 
preferred  to  have  the  lots  drawn  in  the  court,  and  it  does  not 
appear  that  any  objection  was  taken  to  his  not  having  himself 
drawn  them.  We  do  not  therefore  consider  that  it  was  necessary  to 
remit  the  award  to  the  arbitrator  to  draw  the  lots.  But  we  tiiink 
that  the  lower  Court  acted  contrary  to  the  award  in  distributing 
the  lots  in  the  way  adopted  by  it,  and  on  this  account  the  decree 
cannot  be  maintained.  We  also  observe  that  the  lower  Oourt 
acted  erroneously  in  confirming  the  award  before  the  accounts  had 
been  prepared  and  an  award  given  in  respect  of  them.  The  award 
had  left  undetermined  a  very  important  matter  referred  to  arbitra- 
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1880  tion,  namelj,  the  settlement  of  the  aooounts,  and  under  a.  620  the 
Sadik  Ali  Court  should  have  remitted  the  award  for  the  reconsideration  of  the 
Khan  arhitrator,  and,  as  he  had  the  power  to  remit  it  upon  suoh  terms  as 
Imdad  Ali  thought  fit,  the  Subordinate  Judge  could  have  allowed  one  year. 
Khan.  jf  necessary,  for  the  settlement  of  the  accounts.  The  Subordinate 
Judge  shoidd  not  have  determined  the  suit  upon  an  incomplete 
award,  and  we  are  compelled  to  reverse  his  decree  on  this  ac- 
count, and  also  because  he  has  made  an  order  postponing  the 
adjustment  of  the  accounts  and  thereby  made  an  order  contrary  to 
and  in  excess  of  the  award.  For  the  award,  if  a  good  one,  doee 
not  undertake  to  settle  the  accounts,  but  states  generally  and 
vaguely  that  a  new  agreement  would  be  made  hereafter  respecting 
them.  As  it  becomes  necessary  to  reverse  the  decree,  it  would  be 
proper  that  the  case  should  go  back  to  the  lower  Court,  and  the 
Subordinate  Judge  will  have  the  opportunity  of  remitting  the 
award  for  the  adjustment  of  the  accounts,  and  he  can  also  instruct 
the  arbitrator  to  carry  out  the  terms  of  the  agreement  and  to  have 
the  lots  drawn,  either  by  the  parties  or  for  them.  When  the  arbi- 
trator has  carried  out  his  instructions,  he  will  again  submit  his 
award,  and  upon  it  the  Subordinate  Judge  can  proceed  according 
to  law.  We  decree  the  appeal  and  reverse  the  decree  of  the  lower 
Court  with  costs,  remanding  the  case  in  order  that  it  may  be 
dealt  with  in  accordance  wi£h  the  instructions  contained  above. 

Cause  remanded. 


jggQ  Before  Mr,  Justice  Pearson  and  Mr,  Justice  Spankie. 

November2B,       ^jj^  CHAND  (Plaintiff)  v.  MATHUEA  PRASAD  and  othbbs 

(Dbfendants).* 

Adjournment — Non-appearance  of  plaintiff-^  Act  X  of  1877  (Civil  Procedure 
Code),  ss,  102, 103,  64jO-^Appeal. 

Nothing  remained  to  be  done  in  a  suit  except  to  hear  arguments,  for  which 
a  time  had  been  appointed.  Neither  the  plamtifE  nor  his  pleader  appeared  at  the 
appointed  time.  The  Court  consequently  dismissed  the  suit.  Reld  that  its  decree 
was  appealable  under  s.  ^of  Act  X  of  1877,  and  the  lower  appellate  Caurt 

*  Second  Appeal,  No.  641  of  1880,  from  a  decree  of  C.  J.  DanieU,  Esq., 
Judge  of  Mirzapur,  dated  the  26th  March  1880,  affirming  a  decree  at 
Muhammad  Wajih-ul-lah  Khan,  Subordinate  Judge  of  Mirzapur,  dated  the 
22nd  September  1879. 
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Aonld  haye  entertained  the  appeal  and  disposed  of  it  with  reference  to  the  iggo 

proTidons  of  s.  666,  and  ss.  102  and  143  were  not  applicable  to  the  circnm*  

stances. 

V. 

It  appeared  from  the  decision  of  the  Court  of  first  instance  ^j^J^' 
in  this  suit  that,  on  the  22nd  September  1879,  at  the  heariDg  of 
the  suit,  after  witnesses  had  been  examined,  and  before  the  pleaders 
for  the  parties  had  addressed  the  Court,  the  pleaders  for  the  parties 
requested  permission  from  the  Court  of  first  instance  to  attend 
another  Court    Such  permission  was  granted  to  them  on  the  under- 
standing that  they  would  return  and  argue  the  case  when  they  had 
finished  their  business  in  the  other  Court.   The  pleaders  for  the 
defendants  made  their  appearance  on  that  day  before  the  hour  at 
which  the  Court  of  first  instance  usually  rose,  but  neither  the 
plaintiff,  nor  any  of  his  pleaders,  notwithstanding  the  services  of 
Budi  pleaders  were  no  longer  required  in  the  other  Court,  appeared. 
Under  these  circumstances,  and  having  regard  to  the  fact  that  the 
plaintiff,  although  he  had  been  summoned  to  produce  certain 
documents,  had  neither  produced  them  nor  assigned  any  reason 
for  not  producing  them,  the  Court  of  first  instance  ordered  "  that 
the  plaintiff's  claim  be  dismissed  with  costs.  "   The  plaintiff  ap- 
pealed, impugning  the  statement  of  the  Court  of  first  instance  that 
bis  pleaders  had  neglected  to  attend,  and  contending  that,  even 
if  this  were  so,  that  Court  should  not  have  dismissed  the  suit,  but 
should  have  decided  it  on  the  merits.   The  lower  appellate  Court 
held  that  the  appeal  did  not  lie,  inasmuch  as  the  suit  had  been 
dismissed  under  the  provisions  of  s.  157  and  chapter  VII  of 
Act  X  of  1877,  and  the  plaintiff  should  have  applied  imder 
3.  103  for  an  order  to  set  aside  the  dismissal  of  his  suit,  and 
if  he  was  not  satisfied  with  the  order  made  on  such  applica- 
tion, have  appealed  therefrom  under  s.  588  (8).   The  plaintiff 
appealed  to  the  High  Court,  contending  that  the  Court  of  first 
instance  had  made  a  decree  dismissing  the  suit,  and  such  decree 
was  appealable ;  and  that  s.  157  of  Act  X  of  1877  did  not  apply^ 
the  suit  not  having  been  dismissed  thereunder. 

Mr.  O.  Dillon  and  Lala  LaUa  Prasad  for  the  appellant. 

The  Senior  Oovernment  Pleader  (Lala  Juala  Prasad)^  Munshi 
Sanuman  Prosody  and  Lala  Jokhu  Lai  for  the  respondent. 
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1880  The  judgment  of  the  Court  (Pearson,  J.,  and  Sfakkie,  J.) 
EaiChakd       deUvered  by 

Mathuba  I^^^^Nj  J.— It  appears  to  us  that  the  Subordinate  Judge's 
PjLiSAD.  decree  dismissing  the  plaintiff's  suit  was  appealable  to  the  Zila 
Judge  under  s.  540  of  the  Procedure  Code,  and  that  the  Zila  Judge 
should  have  entertained  it  and  disposed  of  it  with  reference  to 
the  provisions  of  s.  565  of  the  Code.  Both  parties  had  appeared  in 
the  Court  of  first  instance,  and  their  witnesses  had  been  examined 
in  their  presence.  Nothing  remained  to  be  done  except  to  hear 
arguments.  If  the  plaintiff  or  his  pleaders  did  not  return  after 
having  been  allowed  to  leave' the  Court  at  the  hour  appointed  for 
the  argument,  the  Subordinate  Judge  (if  he  did  not  think  fit  to 
adjourn  the  case  to  another  day)  might  have  proceeded  to  decide 
the  case  on  the  merits.  Ss.  102  and  103  of  the  Code  seem  to  be 
inapplicable  to  the  circumstances.  We  remand  the  case  to  the  lower 
appellate  Court  that  it  may  dispose  of  the  appeal  according  to  law. 
The  costs  of  this  appeal  will  abide  and  follow  the  event. 

Btfore  Mr.  Justice  Pearson  and  Mr.  Justice  Oldfield, 

1880  NANHAK  JOTI  and  anothbb  (Defbkdants)  v.  JAIMANGAL 

November 26.  CHAUBEY  and  othbbs  (Plaintiffs).* 

Joint  Hindu  Family — Joint  family  property — Joint  Family  deht^ 
Execution  of  decree  against  Father — Rights  of  Sons, 

B,  a  Hindu  father,  gave  certain  persons  a  bond  in  which  he  hypothecated 
the  joint  andivided  property  of  his  family.  Such  persons  obtained  a  decree 
against  B  on  such  bond,  in  the  execution  of  which  **  such  rights  and  interests 
only  as  B  had,  as  a  Hindn  ^ther,  in  a  joint  nndiyided  family  "  were  put  up 
for  sale.  Held  that,  although  B  might  have,  as  a  Hindu  father,  a  power  of 
dealing  with  the  interests  of  his  sons,  that  circumstance  would  not  make  snch 
interests  his  own,  so  as  to  pass  them  by  a  sale  which  afEected  his  own  interests 
only,  and  the  auction-purchasers  could  be  held  only  to  have  purchased 
his  interests. 

This  was  a  suit  for  possession  of  a  4-anna  share  of  a  certain 

mah^L   Eaj  Kumar  had  executed  a  bond  for  Es.  500  on  the  26th 

October  1872,  in  which,  describing  himself  as  the  proprietor  of 

such  4-anna  share,  he  hypothecated  it  as  collateral  security  for 

the  payment  of  such  money.    On  the  19th  February  1878,  the 

obligees  of  such  bond  sued  Eaj  Kumar  thereon,  and  obtained  a 

*  Second  Appeal,  No.  676  of  1880,  from  a  decree  of  M.  Brodhurst,  Esq., 
Judge  of  Benares,  dated  the  3rd  June  1880,  reversing  a  decree  of  Babu 
RAinkah'  Ohaudhri,  Subordinate  J udge  of  Benares,  date  d  the  2nd  April  1880 
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decopee  against  him  enforoing  the  hypotheoation  of  stich  share.  1880 
The  share  having  been  attached  and  proclaimed  for  sale  in  the  i^^anhak 
execution  of  that  decree,  the  minor  sons  of  Baj  £umar,  on  the  Jon 
3rd  December  1878,  objected  to  the  sale  on  the  ground  that  the  Jaimajtoal 
share  did  not  belong  to  their  father,  but  was  joint  ancestral  pro-  Chaubbt.. 
perty.  On  the  19th  December  1878,  the  Court  made  an  order 
declaring  that  the  intended  sale  should  be  confined  to  ^^such  rights 
and  interests  of  Baj  Eumar  in  the  share  as  a  Hindu  father  has  in 
a  joint  family.*'  The  share  was  put  Up  for  sale  on  the  20th 
December  1878,  and  was  purchased  by  the  obligees.  The  sale- 
certificate  granted  to  the  purchasers  declared  that  they  had  pur- 
chased only  ^  such  rights  and  interests  in  the  share  as  Eaj  Kumar, 
according  to  Hindu  law,  had  in  joint  ancestral  property."  The 
auction-purchasers,  on  the  3rd  June  1879,  took  possession  of  the 
share ;  and  on  the  13th  June  1879,  conveyed  it  to  Nanhak  Joti  and 
Gauri  Partab  Euar,  the  defendants  in  this  suit.  The  present  suit 
was  thereupon  instituted  on  behalf  of  the  plaintiffs,  the  minor 
sons  of  Baj  Eumar,  against  their  father,  the  auction-purchasers, 
and  the  a^gnees  of  the  auction-purchasers,  in  which  the  plaintifb 
claimed  possession  of  the  share  on  the  ground  that  it  was  the 
joint  ancestral  property  of  their  family,  and  its  alienation  by  their 
&tiier  was  invalid,  such  alienation  having  been  made  for  unlawful 
and  unnecessary  purposes.  The  assignees  of  the  auction-purcha- 
sers alone  defended  the  suit.  They  set  up  as  a  defence  to  it, 
amongst  other  things,  that  the  share  had  been  alienated  by  Baj 
Kumar  for  the  maintenance  of  his  family  and  other  necessary 
purposes  and  such  an  alienation  was  lawful.  The  Court  of  first 
instance  held  that,  inasmuch  as  the  bond-debt  had  been  incurred 
by  Bej  Kumar  for  necessary  and  lawful  purposes,  the  rights  and 
interests  of  his  sons  in  the  share  passed  to  the  auction-purchasers 
by  the  sale  to  them  of  their  father's  rights  and  interests  therein. 
On  appeal  by  the  plaintiffs  the  lower  appellate  Court,  having 
regard  to  the  sale-proceedings,  held  that  the  auction-purchasers 
only  acquired  the  rights  and  interests  of  Baj  Kumar  by  the  sale, 
and  gave  the  plaintiffs  a  decree  for  the  possession  of  the  share, 
and  a  declaration  that  the  auction-purchaserB  had  only  acquired 
soch  rights  and  interests. 
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1880        The  assignees  of  the  auction-purchasers  appealed  to  the  High 
NiNHAK   Gomty  contending  *that  the  auction-purchasers  had  acquired  by 
JoTi      the  sale  the  entire  interests  of  the  family  in  the  share. 


V. 


cSaubbt^  The  Junior  Oovernment  Pkader  (Babu  Dwarka  Naih  Banarji)^ 
Munshis  Hanuman  Prasad  and  Kashi  Prasad^  and  Babu  OprokasA 
Chandar  Mukarji  for  the  appellants. 

Messrs.  Cohin  and  Niblett  and  Babu  Baroda  Prasad  Qhose 
for  the  respondents. 

The  judgment  of  the  High  Court  (Pearson,  J.,  and  Oldfibld, 
J.)  was  delivered  by 

Oldfield,  J. — The  defendants-appellants  obtained  a  decree 
against  Baj  Eumar,  the  father  of  plaintiffs,  and  against  his  cousiix 
on  a  bond  in  which  the  joint  family  property  was  hypothecated* 
They  executed  the  decree  by  attaching  the  whole  joint  property, 
7he  sons  of  Eaj  Kumar,  plaintifis,  took  objections  in  execution  to 
the  effect  that  only  their  father's  right  could  be  sold,  and  the  Munsif 
executing  the  decree  made  an  order  that  ^4he  sale  will  be  of  such 
rights  and  interests  of  the  debtor  Eaj  Eumar  in  a  4-anna 
share  of  zamindari  and  sir-lands  as  a  Hindu  father  has  in  a  joint 
family";  and  he  added: — "The  extent  of  such  interests  cannot 
now  be  determined  in  the  miscellaneous  department.' '  The  decree- 
holders  purchased  the  property  sold,  and  the  sale-certificate  declares 
that  such  rights  only  were  sold  as  Baj  Kumar  had  as  a  Hinda 
father  in  a  joint  family  possessed  in  the  property  advertised. 
The  Judge  has  held  thai  the  sale  only  passed  Baj  Kumar's 
individual  interest,  and  it  appears  to  us  that  we  cannot  say  he  is 
wrong,  looking  at  the  sale-proceedings,  particularly  the  sale-certifi- 
cate. 

It  is  urged  that  the  intention  was  to  sell,  not  only  Baj  Kumar's 
own  interest,  but  also  his  sons,'  supposing  it  should  be  found  in 
a  regular  suit  that  the  latter  could  be  sold  in  execution  of  such 
a  decree  as  had  been  obtained  in  this  case  against  Baj  Kumar. 
But  the  question  as  to  what  interests  could  be  sold  under  the 
decree  against  Baj  Kumar  depended  on  whether  the  decree  was 
given  against  him  in  his  representative  capacity,  and  was  one 
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whioh  the  Gotirt  executing  the  deoree  could  and  should  have  1880 
determined ;  and  I  do  not  think  that  it  can  be  said  that  this  Nanhak" 
question  was  the  one  which  the  Munsif  disposed  of  in  his  order.  Joti 
The  question  about  which  he  appears  to  have  been  doubtful  was  jAiMANaAL 
the  extent  of  the  interest  which  a  Hindu  father  by  Hindu  law  Chaubey. 
could  be  held  to  possess  in  joint  family  property,  and  he  refused 
to  determine  this  because,  as  he  expressly  says,  the  extent  of  such 
rights  cannot  be  determined  in  the  miscellaneous  department. 
80  far  he  may  be  right,  but  he  woxdd  not  have  been  right  if  he 
had,  as  is  suggested,  refused  to  determine  and  had  left  open  the 
question  as  to  what  property  could  be  sold  in  execution  of  the 
decree  he  was  executing,  whether  under  it  the  sons'  interests 
were  saleable.  The  Munsif,  considering  that  the  extent  of  the 
father's  rights  could  not  be  determined  in  the  miscellaneous  depart- 
ment, limited  the  sale  to  the  father's  interest,  leaving  its  extent  to 
be  afterwards  determined.  If  he  meant  to  do  what  is  suggested 
by  appellants'  pleader,  his  order  does  not  express  his  meaning,  and 
it  would  not  have  been  a  proper  order.  The  language  of  the 
order  and  of  the  sale-certificate  is  plain,  and  under  the  latter  the 
auction-purchasers  can  be  held  only  to  have  bought  Eaj  Kumar's 
interest.  Eaj  Kumar  may  have,  as  a  Hindu  father,  a  power  o£ 
dealing  with  his  sons'  interests,  but  that  circumstance  will  not 
make  those  interests  his  own,  so  as  to  pass  them  by  a  sale  which 
affects  his  own  interests  only.  I  think  we  should  accept  the 
plain  language  of  the  sale-certificate.  I  would  dismiss  the  appeal 
with  costs. 

  Appeal  dismissed. 

Before  Sir  Bohert  Stuart  ^  Kt.,  Chief  Justice  ^  and  Mr,  Justice  Spankie.  jggQ 
UMBAO  LAL  akd  aitothbb  (Defendaitts)  v,  BEHAEI  SD^GH  asd  November  29. 
ANOTHBS  (Plaintiffs).* 

InstalmenUBond — Hypothecation — Declaratory  decree — Bes  judicata^ Act 
X  0/1877  {Civil  Procedure  Code),  s.  18. 

In  1864  the  obligee  of  an  instalment-bond,  in  which  certain  immoveable 
pGPoperty  was  hypothecated  as  collateral  security  for  the  payment  of  the 

*  Second  Appeal,  No.  644  of  1880,  from  a  decree  of  Manlvi  Zain-ul-abdin, 
Snbordinate  Judge  of  Shahjahanpur,  dated  the  4th  March  1880,  affirming 
a  decree  of  Babu  Becharam  Chakarbati,  Munsif  of  Dataganj,  dated  the 
15th  December  1879. 
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2g80      instalments,  bronglit  a  suit  npon  such  bond  "against  Z  and  A  (the  obligors) 

 .  and  the  property  hypothecated  in  the  bond,  defendants/'  claiming  to  recover 

Fmbao  Lal  instalments  which  were  dne  and  unpaid,  and  a  declaration  of  his  right  to 
Bbhabi  '^^^^^  instalments  which  were  not  dne  as  they  fell  dne.  He  obtained  a 
SiKOH      decree  in  such  suit  for  "the  amount  claimed"  against  the  "two  defendants." 

It  was  also  provided  in  such  decree  that,  "  until  tiie  satisfaction  of  the  entire 
amount  of  the  bond,  the  plaintiff  can  realize  the  amount  of  each  instalment 
by  executing  this  decree."  The  obligee  applied  in  execution  of  such 
decree  to  recoTcr,  by  the  sale  of  such  property,  which  had  passed  into  the 
hands  of  third  parties  after  the  passing  of  such  decree,  instahnents  which  had 
become  due  after  the  passing  of  such  decree  and  had  not  been  paid.  Such 
execution  haying  been  refused  on  the  ground  that  such  decree  was  a  money- 
decree,  the  obligee  brought  a  second  suit  upon  such  bond  to  reooTer  such 
instalments  by  the  enforcement  of  the  lien  therein  created  on  such  property. 

Reld  that,  although  the  enforcement  of  such  lien  was  daimed  in  the  for- 
mer suit,  yet,  inasmuch  as  it  was  rery  questionable  whether  the  Court  was 
competent  to  grant  .the  second  relief  claimed  in  that  suit,  viz.,  a  declaration 
of  right  to  recorer  instalments  which  were  not  due,  in  execution  of  a  decree  for 
instfldments  which  were  due,  and  the  claim  in  the  second  suit  was  not  the 
same  as  that  in  the  former  suit,  the  plaintifiE  asking  for  instalments  said  to  be 
actually  due,  and  not  for  a  declaratory  decree  fpr  instahnents  not  due,  the 
second  suit  was  not  barred  by  s.  18  of  Act  X  of  1877. 

On  the  ISth  March  1861,  one  Budra  Singh  and  one  Ajaipal 
Singh  gave  one  Mahtab  Singh  a  bond  for  the  payment  of  certain 
moneys  by  instalments,  in  which,  they  hypothecated  a  share  of  a 
certain  Tillage  as  collateral  security  for  snch  payment.  In 
August  18649  Mahtab  Singh  sued  on  such  bond  for  the  instal- 
ments which  had  become  due  thereunder  and  had  not  been  paid, 
and  for  a  declaration  of  his  right  to  recover  as  they  fell  due  the 
instalments  which  were  payable  thereunder.   He  claimed  in 
that  suit  as  against  Budra  Singh  and  Ajaipal  Singh  '^and  the 
zamindari  property  hypothecated  in  the  bond,  defendants."  He 
obtained  a  decree  in  that  suit  in  the  following  terms: — ^^The 
amoimt  daimed,  with  costs,  and  interest  at  2  rupees  per  cent, 
per  mensem  from  the  date  of  the  institution  of  the  suit  till  the 
date  of  payment,  is  decreed  against  the  two  defendants,  the 
answering  defendant  to  bear  his  own  costs :  until  the  satisfaction 
of  the  total  amoimt  of  the  bond  of  the  plaintifi  can  realize  the 
amount  of  each  instalment  by  the  execution  of  this  decree.'*  He 
appUed  to  recover  in  execution  of  this  decree  the  amount  of  the 
instalments  which  had  become  due  and  had  been  paid,  by  the 
attachment  and  sale  of  the  share  hypothecated  in  the  bond.  On 
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the  share  beiQg  attached  Budra  Singh  and  Ajaipal  Singh  paid  1880. 
Buoh  amount.  While  the  share  was  under  attachment,  they  Umbao  La^ 
hypothecated  it  as  security  for  certain  moneys  which  they  had  ^^ 
borrowed  from  one  TJmrao  Lai  and  onePitambar  Das.  The  latter  Singh? 
obtained  a  decree  enforcing  this  hypothecation,  in  the  execution 
of  which  the  share  was  put  up  for  sale,  and  was  purchased  by 
them.  The  legal  representatives  of  Mahtab  Singh  subsequently 
applied  to  recover  in  the  execution  of  the  decree  of  1864  the 
amount  of  instalments  which  had  fallen  due  after  the  date  of  that 
decree  and  had  not  been  paid,  by  the  attachment  and  sale  of  the 
share.  Thereupon  XJmrao  Lai  and  Pitambar  Das  objected,  and 
the  Court  executing  the  decree  allowed  their  objections,  holding 
that  the  decree  was  mere  money-deeree,  and  that  the  decree 
holders  should  enforce  their  lien  on  the  share  by  suit,  and 
removed  the  attachment.  The  legal  representatives  of  Mahtab 
Singh  consequentiy  brought  the  present  suit  against  the  legal 
representatives  of  TJmrao  Lai  and  Pitambar  Das  and  of  the 
obligors  of  the  bond  of  the  15th  March  1861,  in  which  they  claim- 
ed to  recover  on  such  bond  the  amoimt  of  ten  instalments  payable 
between  September  1866,  and  September  1876,  by  the  sale  of  the 
hypothecated  share.  The  legal  representatives  of  TJmrao  Lai  and 
Pitambar  Das  set  up  as  a  defence  to  the  suit  that  it  was  barred  by 
the  provisions  of  s.  13  of  Act  X  of  1877,  inasmuch  as  the  enforce- 
ment of  the  hypothecation  had  been  claimed  in  the  former  suit 
on  the  bond,  and  had  not  been  granted.  The  Court  of  first 
instance  held  on  the  issue  arising  out  of  this  defence  as  follows:— ^ 
As  regards  the  second  issue  it  appears  that  the  plaint  in  the 
suit  instituted  by  Mahtab  Singh  in  the  Court  of  the  Sudder 
Amin  of  Budaun  has  been  destroyed.  ^It  is  the  decree  only 
which  is  left  from  which  it  can  be  ascertained  what  Mahtab 
Singh's  claim  was..  On  referring  to  the  decree  I  find  that  the 
property  in  dispute  was  made  a  def^dant  in  that  case.  There 
was  no  prayer  for  the  enf orceiaent  of  the  lien.  The  property 
was  therefore  not  the  subject  of  the  claim,  but  the  thing  against 
which  the  daim  was  made.  This  course  was  quite  irregular.  An 
inanimate  thing  cannot  defend  a  suit.  I  am  of  opinion  that 
making  the  property  a  defendant  was  a  useless  and  meaningless 
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1880     prooeeding  and  oannot  be  oonsidered  as  a  prayer  for  the  sale  of 
Uhbao  Lai       property,   tt  is  to  be  observed  that  my  learned  predecessor 
^  has  taken  the  s^me  view  of  the  case.   I  hold  Hiat  no  claim  was 

Singh,  made  in  that  case  for  enforcing  the  lien  on  the  property  in  dis- 
pute it  this  cas&  Even  if  it  be  granted  that  ^oroement  of  the 
lien  was  sought  in  that  case,  still  I  think  the  claim  c^ainst  the 
property  related  to  those  instahnents  only  which  were  then  due 
and  not  to  the  unexpired  instalments.  As  regards  the  imexpired 
instalments,  the  claim  was  merely  for  a  declaration  of  the  plain 
tiff's  right  to  recover  the  amounts  thereof  when  they  became  due, 
and  no  present  relief  was  sought.  Indeed,  a  claim  for  recovery 
of  the  amount  not  due  could  not  have  been  made;  the  declaration 
of  right  was  asked  for  simply  to  obviate  the  necesity  of  proving 
the  execution  of  the  bond  in  any  future  suit.  The  decree  of  the 
Budder  Amin  also  shows  that  the  amount  claimed  was  the  sum 
of  the  expired  instalments ;  the  de(^ee  was  made  in  the  following 
terms : — *  The  amount  claimed,  with  costs,  and  interest,  &c.,  is  decreed 
Bgainst  the  two  defendants,  &o.,  and  until  the  satisfaction  of  the 
total  amount  of  the  bondy  the  plaintiff  can  realize  the  amount  of 
each  instalment  by  the  execution  of  this  decree.*  Whether  the 
decree  was  properly  made  or  not  is  a  question  on  which  an 
expression  of  my  opinion  is  not  needed  in  this  case.  It  is  dear 
that  the  Sudder  Amin  considered  that  the  amount  daimed  was 
the  total  of  the  expired  instalments  only.  His  decree  reoogniBes 
the  existence  of  a  part  of  the  bond-4ebt  even  after  the  passing 
thereof.  For  these  Reasons,  I  hold  that,  in  regard  to  the  amount 
now  claimed,  no  relief  was  sought  against  the  mortgaged  pro- 
perty in  the  former  case."  In  the  event  the  Court  of  first  instance 
gave  the  plaintiffs  a  decree,  which,  on  appeal  by  thelegaltepreswi- 
tatives  of  XJmrao  Lai  and  Pitambar  !Das,  the  lower  a5>pfelMe  Oc^crt 
afl&rmed.  Thdm  persons  thereupon  appealed  to  the  High  Oourt, 
contending  that,  although  the  decree  in  the  f6rm«p  suit  had  not 
enforced  the  hypothecation,  by  making  th6  hypothecated  propwty 
in  lihat  suit  a  dejfendtot,  the  obligee  had  d&imed  the  enforcement 
6f  the  hypothecation,  and  therefore  oould  n(A,  claita  it  ^^ffsia  und« 
the  provisions  of  B.  13,  Act  X  <rf  1877. 

Mr.  C,  Dillon  and  Munshi  Sukh  Ram  for  the  appellants. 
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Pandit  Nand  Lai  for  the  respondents.  1880 


The  following  judgments  were  delivered  by  the  Court : —         Umbao  Lal 

Behari 

Spai4E.ie,  J. —  The  first  plea  on  the  face  of  it  would  seem  to  have  Singh. 
some  weighty  but  when  all  the  circumstances  of  the  case  are 
eonsidered  its  force  disappears.  When  the  former  suit  was  insti- 
tuted in  1864  it  was  not  unusual,  when  a  party  sued  to  recover 
a  debt  by  enforcement  of  a  lien  on  immoveable  property,  hypo- 
thecated as  security  for  the  payment  of  the  same,  to  make 
the  land  a  defendant.  This  course  was  followed  in  the  suit  from 
-which  ihe  one  before  us  has  originated.  There  were  in  that 
suit  two  obligors  who  were  made  defendants.  These  defend- 
ants had  hyiK)thecated  the  property  mentioned  in  the  bond  as 
security  for  the  payment  of  the  sum  borrowed.  Looking  at 
the  terms  of  the  doOTee  in  1864  (the  plaint  itself  unfortunately 
remains  no  longer  a  portion  of  the  record),  it  seems  certain  that  the 
plaintifE  then,  now  represented  by  his  sons,  the  plaintifis  in  this 
suit,  was  attempting  to  enforce  payment  of  certain  expired  instal- 
ments by  proceeding  against  the  obligors  of  the  bond,  and  the 
property  hypothecated  by  them  and  in  their  possession.  The 
daim  was  against  >^  Zorawar  Singh  and  Ajaipal  Singh  and  the 
zamindari  property  in  mauza  Lalwa  hypothecated  in  the  bond- 
defendants.'  '  The  relief  sought  was  the  recovery  of  those  instalments 
of  which  the  term  had  expired,  and  also  a  declaration  of  right  to 
reooyer,  as  they  fell  due,  instalments,  the  terms  of  which  had  not 
yet  expired.  The  decree  dated  16th  August  1864?,  decreed  the 
amount  daimed  with  costs  and  interest  at  24  per  cent,  from  the 
date  of  institution  of  the  suit  till  date  of  payment  against  the  two 
living  defendants.  It  was  added  that  "until  the  satisfaction  of 
the  entire  amount  of  the  bond  the  plaintiff  can  realize  the  amount 
of  eadi  instalment  by  executing  this  decree."  There  does  not  appear 
to  have  been  any  decree  against  the  property  hypothecated  in 
the  bond :  so  iea  then  it  was  a  money-decree  that  the  father  of 
the  present  plaintiffs  obtained,  and  he  succeeded  in  realizing  from 
the  judgment-debtors  the  sum  due  upon  the  expired  instalments. 

What  the  present  plaintiffs  seek  is  to  enforce  their  lien  in  satis- 
iaddoa  of  the  sum  now  due  in  consequenoe  of  default  in  payment 
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1880  of  instalments  not  due  when  the  decree  of  1864  was  made,  bnt 

Umba.0  Lal  "wtich  the  Court  declared  the  plqintiflE  entitled  to  recover  as  they 

Bkh  EI  executing  the  decree  then  given  to  him,  which  he  tried 

Singh,  to  do,  but  execution  against  the  property  was  refused  on  the  grotmd 


that  the  decree  of  1864  was  simply  a  money-decree. 

It  is  urged  that,  as  the  claim  in  1864  was  to  enforce  a  lien 
against  hypothecated  property,  the  present  claim  is  barred  by  s.  13, 
Act  X  of  1877.  The  then  plaintiff  obtained  a  money-decree  only, 
and  should  have  appealed,  or  applied  for  a  review  of  judgment. 

I  approve  the  reasons  given  in  a  somewhat  similar  case  by 
a  Bench  of  this  Court, — Special  Appeal  No.  1323  of  1876,  dated 
the  17th  February  1877,  in  which  the  hypothecated  property 
had  been  made  a  defendant  for  allowing  tho  suit  to  be  heard 
upon  the  merits,  although  the  plaint  had  been  so  carelessly 
framed  as  to  describe  the  land  as  a  defendant.  Here,  as  in  that 
case,  the  suit  had  been  brought  to  enforce  the  lien,  and  it  was 
defended  on  that  assumption.  But  although  I  regard  the  claim 
in  1864  as  one  to  enforce  a  lien,  I  do  not  think  that  s.  13,  Act  X 
of  1877,  bars  the  present  claim.  I  am  disposed  to  regard  the 
second  part  of  the  daim  for  a  declaration  of  right  to  recover 
unexpired  instalments,  by  execution  of  the  decree  against  the  defend- 
ant for  money  due  on  account  of  expired  instalments,  as  one  which 
the  Court  should  not  have  entertained.  It  seems  to  me  very  ques- 
tionable whether  the  Court  had  the  power  to  grant  such  relief  in  one 
and  the  same  decree.  But  if  it  had  the  power,  the  decree-holder 
did  not  succeed  in  getting  the  relief  grant  to  him,  except  as 
regards  the  sum  found  to  be  due,  which  was  discharged  in  execu- 
tion of  the  decree.  The  present  claim  is  not  the  same  as  that 
formerly  brought.  The  plaintiffs  do  not  ask  for  any  declaratory 
decree  as  to  unexpired  instalments,  but  come  into  Court  to  recover 
sums  said  to  be  actually  due  and  to  do  so  by  enforcement  of  their 
lien  upon  the  property  of  their  debtors.  The  action  of  the  Court 
in  execution  of  the  decree  of  1864  has  forced  them  to  bring  the 
present  suit,  and  they  ask  for  something  distinctly  different  from 
what  was  sought  in  the  former  suit  in  respect  of  these  instalments, 
and  I  would  therefore  overrule  the  first  plea  in  this  appeal.  (The 
learned  Judge  then  proceeded  to  determine  the  other  grounds  of 
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appeal,  but  it  is  not  material  for  the  purposes  of  this  report  to  set  1880 


Stuart,  C.J. — In  expressing  my  concurrence  in  the  opinion  Bbhabi 
of  my  colleague,  Mr.  Justice  Spankie,  on  all  the  material  pleas 
in  this  appeal,  and  in  his  order  by  which  he  proposes  to  dismiss 
it  and  aflSrm  the  decree  of  the  lower  Appellate  Court  with  costs, 
I  desire  to  notice  the  very  extraordinary  circumstance  "that  the 
land  mentioned  in  the  plaint  was,  by  and  of  itself,  as  such,  and 
without  any  stated  connection  with  or  relation  to  any  living 
person,  made  a  defendant  in  the  original  suit.  Such  a  proceeding 
is  with  all  gravity  set  out  in  the  first  reason  of  appeal  and  before 
us  as  a  ground  for  the  plea  of  res  judicata.  This  was  altogether 
unintelligible  to  me,  and  it  was  the  first  time  since  my  connection 
with  this  Court  that  I  had  met  with  such  an  absurd  eccentricity 
as  I  must  call  it,  yet  I  am  gravely  assured  that  such  at  one  time 
was  the  practice  of  the  old  Sudder  Court,  and  my  honourable 
colleague  informs  me  that  it  was  not  an  unusual  practice.  I 
can  only  say  that  I  am  very  sorry  to  hear  it,  and  that  the 
Sudder  Court  allowed  itself  to  be  affected  by  such  a  strange 
fancy.  Any  such  absurdity  cannot  of  course  be  countenanced 
by  this  Court,  and  I  trust  the  present  case  is  the  last  I  shall 
meet  with  in  which  such  a  ridiculous  plea  is  attempted.  As 
well  might  it  be  maintained  that  in  any  other  suit  the  material 
thing,  be  it  a  stick  or  a  stone,  which  is  the  subject  of  judicial 
inquiry,  on  the  pleas  of  the  parties,  might  be  made  a  defendant. 

We  were  referred  at  the  hearing  to  a  precedent  (not  re- 
ported)—Special  Appeal  No.  1323  of  1876  (Pearson,  J.,  and 
Oldfield,  J.),  dated  the  17th  Pbbruary  1877— by  which  it  was 
attempted  to  be  shown  that  this  practice  of  making  inanimate 
matter,  such  as  land,  living,  acting,  and  plecding  disputants  in 
a  law  suit,  received  some  countenance  from  the  judgment  in  that 
case,  but  lam  glad  to  observe  that,  on  the  contrary,  it  was 
emphatically  reprobated,  for  the  judgment  distinctly  states  :—'^  It 
appears  that  in  the  plaint  the  hypothecated  land  was  described  as  a 
defendant,  and  that  the  plaintiff  sued  to  recover  the  debt  claimed 
from  all  the  defendants,  that  is  to  eay,  from  the  land  as  well  ajs  from 
the  persons  impleaded.   It  is  a  matter  of  surprise  that  the  plaint 


out  the  judgment  on  those  grounds.) 


Umbao  Lal 
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1880     "Wfeis  admitted  without  amendment,  and  shows  that  soffioient  oave  is 

Umh  vo  Lal  iiot\xercised  in  the  examination  of  plaints." 
Bbhabi  present  case  there  was  the  less  reason  for  having  reconrse 

SiMft.     to  such  a  fiction,  seeing  that  the  land  is  now  and  was  at  the  institu- 
tion of  the  Buit  in  the  hands  of  the  defendants^ 

The  judgment  of  the  lower  appellate  Court  is  aCBrmed,  and  the 
present  appeal  is  dismissed  with  costs. 


Before  Mr,  Justice  8pa»iie  and  JUr*  Juetioe  Straight, 
^gg^      Ik  the  kxtsjsm  op  the  PimTroMr  aw  SEIMAM  PADDO  SUI^DAKE 
December  4.  1)ASI  * 

 Act  XXYIIof  1860,  w.  6,  ^Cert^tefor  oo^leetian  Debts^Secunt^ 

Appeal. 

No  appeal  impngnizig  the  order  of  a  Distiiet  Court  ivquinn^  aeonntyfcm 
the  person  to  whom  it  has  granted  a  oertifieate,  under  Aot  XXVU  of  1860^  lias 
under  that  Act  to  the  High  Court.  In  the  matter  of  the  petition  ofMukmin 
(1)  followed. 

The  f aots  of  this  oase  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

The  Junior  Qovernment  Pleader  (Babu  Bwarka  Nath  Bamrji) 
for  the  appellant. 

The  judgment  of  the  Court  (Sfankie,  J.,  and  Straight,  J.) 
was  deliyered  by 

Spankib,  J. — A  certificate  under  Act  XXVli  of  186©  was 
applied  tor  by  Srimati  Paddo  Sundari  Dasi,  and  an  order  was 
made  in  her  favour.  But  in  consequence  of  the  Judge's 
requirement  that  she  should  deposit  security  to  the  full  value  of 
Company's  paper  (Es.  20,000)  belonging  to  the  estate  of  the 
deceased  Frasanno  Chandar  Singh,  whereas  the  appUcant  was 
merely  permitted  to  draw  the  interest,  and  security  to  coTer  that 
would  have  been  sufficient,  the  certificate  did  not  issue.  The 
applicant,  Srimati  Sundari  Dasi,  has  filed  an  appeal  from  the  Judge's 
order.  It,  however,  appears  that  there  is  no  appeal  from  the 
order  of  the  Judge  in  respect  of  the  amount  of  security  to  be 

*  First  Appeal^  No,  123  of  1880,  from  an  order  of  W.  C.  Turner,  Esq., 
Judge  of  Agra,  dated  the  26th  May  18S0. 

(1)LL.E.,  1  AU.,287. 
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taken  from  the  person  to  whom  a  oertifloate  may  be  granted.  188O 
Under  b.  6  of  Act  XXVll  of  1860,  the  granting  of  a  certificate  jjj  ^hb  Mat- 
may  be  suspended  by  an  appeal  to  this  Court  which  may  declare  teb  ^^^^^ 
the  party  to  whom  the  certificate  shonld  be  granted,  or  may  direct  Seimati 
rach  further  proceeding  for  the  investigation  of  the  title  as  it  shall  g^^^ 
think  fit ;  or  it  may,  upon  petition  after  a  certificate  has  been  Dasi. 
granted  by  the  District  Court,  grant  a  fresh  certificate  in  super- 
seesion  of  the  certificate  granted  by  the  District  Court.   But  there 
the  powers  of  this  Court  stop.   In  the  case— J»  the  matter  of  the 
petition  of  Bukmin  (1)— a  Division  Bench  of  this  Court  took  this 
-view,  following  a  previous  ruling  of  this  Court  to  the  same  effect  in 
Sconea  v.  Bam  8ahu  (2),  which  is  also  supported  by  a  decision  of  the 
Presidency  Court  in  Monmohinee  DaM  v.  Khetter  Oopal  Dey  (3) 
referred  to  in  the  case  of  Bukmin.   At  the  same  time,  though  we 
<wmot  entertain  the  appeal,  we  think  it  right  to  add  that,  if  the 
facts  are  as  stated  by  the  applicant,  it  may  well  be  the  case  that 
the  District  Court  is  demanding  security  to  a  larger  amount  than 
is  neoeesaiy,  and  on  a  fresh  application  to  the  Judge  that  officer 
would  probably  reconsider  his  order.   We  dismiss  the  appeal ;  as 
there  is  no  respondent,  no  order  need  be  made  as  to  costs. 

Appeal  dismissed. 

FULL  BENCH. 


Sefore  Sir  Boheri  Stuart  ^  JD.f  Chief  Justice,  Mr.  Juitice  Pearson,  Mr. 

Justice  Spankie,  Mr.  Justice  Oldfieldy  and  Mr.  Justice  Straight.  March  \9 

Ik  the  Matteb  op  DAULATIA  akd  anotheb.   ^ 

Convictions  qf  several  offences — Maximum  term  of  punishment — Act  X  of 
'  1873  (Criminal  Procedure  Code),  ss.  314,  458,  Joinder  of  charges. 
Where  a  person  who  is  accused  of  sereral  ofEenoes  of  the  same  kind  istiied 
for  each  of  such  offences  separately  by  a  Magistrate,  the  aggregate  punish- 
ment  which  such  Magistrate  can  inflict  on  him  in  respect  of  snch  offences  is 
not  limited  to  twice  the  amonnt  which  he  is  by  his  ordinary  joiisdiction 
e<nnpetent  to  inflict,  but  such  Magistrate  can  inflict  on  him  for  each  offence 
the  {ninishment  which  he  is  by  his  ordinary  jurisdiction  competent  to 
inflict. 

A  person  accused  of  theft  on  the  1st  August  and  of  house-breaking  by  night 
in  order  to  steal  on  the  2nd  August,  both  offences  inTolyingajstealing  from  the 
(1)  L  L.  B.,  J  All.,  287.  (2)  H.  C.  B.,  N-W-P.,  1870,  p,  146, 

(8)  I.  L.  E.,  1  Calc,  127. 
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2380  same  person,  was  diarged  and  tried  by  a  Magistrate  of  Hie  first  diass,  at  the 
■  same  tiine,  for  sncL  offences,  and  sentenced  to  rigorous  imprisonment  for  two 

Lif  THB  MAT* 

•BB  OF  Dau-  offences.   Meld  ih&t  the  joinder  of  the  charges  was 

LATiA  AND  regular  under  s.  463  of  Act  X  of  1872,  and  the  punishment  was  within  the 
AKOTHBB.    limits  prescribed  by  s.  814. 

Emptesi  y.  Umeda  (1)  obserred  on  by  Stkaight,  J. 

Onb  Datdatia  and  one  Debnli  were  jointly  tried  before  Mr.  0. 
J.  Garstin,  Senior  Assistant  OommiBsionery  Knmaun  District, 
for,  firstly,  haying  on  or  about  the  first  day  of  Angnst  1879,  at 
Teili  Siinoli,  stolen  grain  from  the  honse  of  one  Baohuli,  end 
thereby  oommitted  an  offence  punishable  under  s.  379  of  the 
Indian  Penal  Oode ;  and,  secondly,  for  haying,  on  or  about  the 
second  day  of  August  1879,  at  the  same  place,  committed  house- 
breaking by  night,  withthe  intention  of  committing  an  offence 
in  the  house  of  Bachuli,  and  stolen  tberefrom  grain  and  other 
property,  and  thereby  committed  an  offence  punishable  under 
8.  454  of  the  Indian  Penal  Code.  These  charges  were  framed  in 
writing  on  the  25th  September  1879.  They  were  also  jointly  tried 
with  one  Jai  Eishen  before  Mr.  Gurstin,  charged,  Daulatia  with 
having,  on  or  about  the  15th  day  of  July  1879,  at  Teili  Sunoli, 
assisted  Debuli  in  concealing  and  disposing  of  a  silyer  bracelet 
which  she  had  stolen  from  one  Chamru,  and  thereby  committed 
an  offence  pimishable  under  s.  414  of  the  Indian  Penal  Code ; 
and  Debuli  with  having,  on  or  about  the  same  day,  at  the  same 
place,  stolen  such  silver  bracelet  from  Chamru,  and  thereby  oom- 
mitted an  offence  punishable  under  s.  379  of  the  Indian  Penal  Code. 
These  charges  were  framed  in  writing  on  the  29th  of  September 
1879,  They  were  also  jointly  tried  with  other  persons  before 
Mr.  Garstin,  charged  with  having,  on  or  about  the  7th  day  of  May 
1879,  at  Teili  Sunoli,  stolen  certain  grain  and  other  property 
belonging  to  one  Tulasia,  and  thereby  oommitted  an  offence  pun- 
^  ishable  under  s.  379  of  the  Indian  Penal  Code.  These  charges 
were  also  framed  on  the  29th  September  1879.  They  were  found 
guilty  of  the  charges  against  them  in  respect  of  Bachuli  under 
a  judgment  dated  the  30th  September  1879,  and  were  sentenced, 
Daulatia,  on  the  first  charge,  to  rigorous  imprisonment  for  two 
years,  and  on  the  second  charge  to  further  rigorous  imprisonment 
for  two  years ;  and  Debuli,  on  the  first  charge,  to  rigorous  im- 
(1)  I^ot  reported,  decided  the  ISth  July  1879. 
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pnaonme&t  for  one  year,  and  on  the  seoonl  ebarge  to  farther  im 
rigorous  impriflODment  for  two  yeaia  They  wore  alao  fonnd  jjj^j|£^^ 
guilty,  under  a  seoond  judgment  of  the  same  data,  of  the  offenoee  m  op  Djlv- 
oharged  against  them  in  reepeot  of  Ghamm ;  and  were  sentenced  ^^^^^^ 
nspeotiyely  to  rigorous  imprisonment  for  one  year.  They  were . 
also  found  gnilty,  under  a  third  judgment  of  the  same  date,  of  the 
offenoe  oharged  against  them  in  respeot  of  Tulasia,  and  were 
sentenoed  to  rigorous  imprisonment  for  two  years  for  such 
o&enoe.  In  his  seoond  and  third  judgments  Mr.  Garstin  directed 
that  the  sentenoes  should  take  effect  at  the  expiration  of  the  terms 
of  imprisonment  to  which  the  accused  persons  had  already  been 
flentenoed.  Daulatia  was  also  jointly  tried  with  one  Chub  Deo 
before  Mr.  Garstin  charged  with  haying,  on  or  about  the  11th 
August  1879,  at  TeUi  Sunoli,  had  in  his  possession  certain  stolen 
property  belonging  to  one  Bishen  Dat,  knowing  such  property 
to  be  stolen  property,  and  thereby  committed  an  offence  punish- 
able under  s.  411  of  the  Indian  Penal  Code.  This  charge  was 
framed  on  the  30th  September  1879.  Mr.  Garstin  stopped  the 
trial  of  Daolatia  on  this  charge,  with  regard  to  the  provisiooB 
of  8.  314  of  Act  X  of  1872,  as  he  had  already  sentenoed  him  to 
twioe  the  amount  which  he  was,  by  his  ordinary  jurisdiction, 
oompeteut  to  inflict,  and  on  the  1st  November  1879  committed 
him  to  the  Court  'of  Session  on  the  charge  that  he,  on  or  about 
the  11th  day  of  August  1879,  at  Teili  Sunoli,  committed  the 
offence  of  having  stolen  property  in  his  possession,  and  that  he 
had  already  been  convicted  |under  ss.  379,  454,  414,  and  379  of 
the  Indian  Penal  Code,  and  thereby  committed  an  offence  punish- 
able under  s.  75  of  the  Indian  Penal  Code  and  within  the 
cognizance  of  the  Court  of  Session. 

The  Commissioner  of  the  Eumaun  Division,  having  regard 
to  the  prooeedings  of  Mr.  Qarstin,  referred  the  following 
case  to  the  High  Court  for  orders:  ^^A  Magistrate  sentences 
A  to  imprisonment  in  four  cases  amotmting  in  the  aggregate 
to  seven  years:  he  has  exceeded  his  powers:  A.  appeals: 
I  consider  that  A.  deserves  seven  years  as  the  proper  punishment 
of  his  orimes,  but  there  is  no  section  under  which  I  can  order 
the  Magistrate  to  quash  bis  prooeedings  and  commit  the  case  to 
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1880     the  Sessions;  and  it  appears  to  me  that,  under  the  law,  I  can 

Z  ^7    only  reduce  the  punishment  to  the  number  of  years  within  the 

TBB  OF  Dau-  power  of  the  Magistrate :  what  ought  to  be  done  in  such  a  case  r 
^I!tJ^  This  reference  was  laid  before  Stuart,  0  J.,  and  Spankie,  J.,  and 
was  referred  by  them  to  the  Pull  Bench,  the  order  of  reference 
being  as  follows : — 

Spankie,  J. — am  of  opinion  that  the  Magistrate  has 
exceeded  his  powers.  I  concur  in  the  view  taken  of  b.  314, 
Criminal  Procedure  Code,  by  Mr.  Justice  Straight  in  the  case 
noted  (1).  I  am  not,  however,  satisfied  that  we  could  do  more 
then  reduce  the  punishment,  so  as  to  bring  the  sentence  within 
the  terms  of  s.  314,  Criminal  Procedure  Code.  The  Magistrate, 
I  think,  when  the  offender  appears  to  be  an  habitual  offender, 
should  follow  the  procedure  laid  down  in  s  316  of  the  Criminal 
Procedure  Code,  and  in  other  cases,  when  evidence  has  been 
given  which  appears  to  justify  a  commitment  to  the  Sessions, 
he  should  follow  the  Procedure  laid  down  in  s.  196  of  the  Criminal 
Procedure  Code.  It  is  sufficient  for  the  Magistrate,  if  he  thinks 
that  a  case  not  exclusively  triable,  but  triable  by  the  Sessions 
Court  and  also  by  the  Magistrate,  ought  to  be  committed  to  the 
Sessions,  that  he  record  his  reasons  to  that  effect  and  make  the 
commitment,  once  having  satisfied  himself  that  he  ought  to  make 
the  commitment.  The  terms  of  the  section  are  that  the  accused 
person  shall  be  sent  for  trial  before  the  Court  of  Session.  In 
the  cases  before  us,  the  Magistrate  has  not  recorded  his  opinion 
that  the  offenders  ought  to  be  committed  to  the  Sessions  Court, 
but  has  dealt  with  them  in  his  own  Court  and  for  offences  triable, 
by  himself.  I  cannot  say  that  he  has  acted  without  jurisdiction. 
The  Commissioner  of  Kumaun  allows  that  by  law  he  can  only 
reduce  the  punishment  to  the  number  of  years  within  the  powers  of 
the  Magistrate,  and  he  asks  what  is  to  be  done  in  such  a  case? 
I  have  endeavoured  to  show  what  can  and  ought  to  be  done,  and 
perhaps  what  I  have  said  would  be  sufficient  for  the  guidance  of 
the  Commissioner  and  Magistrate  for  the  future.  We,  as  a  Court 
of  Bevision,  could  not  enhance  the  sentences.  If  we  considered 
that  they  had  been  inadequatfif  we  might  have  passed  a  proper 

(1)  Empress  v.  Umeda,  decided  the  ISth  July  1879,  not  reported. 
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sentenoe  in  each  case,  but  we  cannot  say  that  the  offences  were  1880 
not  triable  by  the  Magistrate.  In  conadering  the  effect  of  the  Inthjm^tI 
first  paragraph  of  s.  297,  we  must  not  overlook  the  definitions  teb  op  Dait- 
of  trial"  and  "judicial  proceeding"  in  s.  4  of  the  Criminal  ^^^^^ 
Prooednre  Code.  If  we  consider  that  any  person  convicted  by  a 
Magistrate  has  committed  an  offence  not  triable  by  such  Magis^ 
trate,  we  .may  annul  the  trial  and  order  a  new  trial  before  a 
oompetent  Court.  If  we  consider  that  a  sentenoe  passed  oji  an 
aocused  person  is  one  which  cannot  legally  be  passed  for  the 
offence  of  which  the  accused  person  has  been  convicted  or  might 
have  been  legally  convicted  upon  the  facts  of  the  case,  we  may 
annul  the  sentence  and  pass  a  sentence  in  acoordanoe  with  law. 
Bnt  this  is  not  the  case  in  the  records  submitted  to  us.  The 
material  error  has  not  been  in  a  judicial  proceeding/'  but  the 
error  has  occurred  in  the  trial"  after  the  charge  had  been 
drawn  up,  and  trial  includes  the  punishment  of  the  offender. 
The  sentences  are  wrong  in  law  and  must  be  set  right.  I  would 
therefore,  reduce  the  sentences  so  as  to  bring  them  within  the 
provisions  of  the  third  paragraph  of  s.  314  of  the  Criminal 
Procedure  Code.  It  appears  that  the  Commissioner  reports  that, 
since  he  sent  up  the  cases  to  this  Court,  he  has  submitted  another, 
whidi  has  been  committed  to  this  Court.  I  see  no  reason  why 
he  should  not  go  on  with  the  commitment  in  this  case  which 
was  not  committed  until  the  1st  November  1879,  and  was  not 
tried  simultaneously  with  the  other  oases. 

Stuart,  C J. — In  these  cases  referred  to  us  by  the  Com- 
missioner of  Eumaun,  we  can  of  course,  under  s.  297,  Cri- 
minal Procedure  Code,  entertain  and  dispose  of  such  of  them 
as  have  been  tried  by  the  Magistrate,  such  trial  being  in  my 
opinion  a  judicial  proceeding  within  the  meaning  of  that  section. 
The  Magistrate  had  clearly  jurisdiction  to  try  the  cases,  and  at 
<*one  trial,"  if  the  facts  allowed  of  that,  and  in  that  case  he 
oould  only  pass  the  sentence  or  sentences  which  are  warranted 
hj  s.  314  of  the  Criminal  Procedure  Code.  That  section  of 
the  Code  limits  his  powers  to  a  punishment  which  ''shall  not 
in  the  aggregate,  exceed  twice  the  amount  of  punishment  which 
he  is  by  his  ordinary  jurisdiction  oompetent  to  inflict,'  or,  in 
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lato     ottior  wardif  a  pmrinhmmt  of  four  yeflxs,  bemg  ibe  fimit  of 
IittmMat-^  Magistrate's  powers  within  his  ordiiiarj  jnriBdiotion*  In 
isB  OP  Bmj}^  one  of  the  eases  before  m  in  this  ref ereitoe^  Hbst  at  Danlatiay 
^^m.  there  ate  iour  oonyiotions  and  sentences,  the  latter  amonnting 


in  tlie  aggregate  to  seven  years'  imprisonment,  and  these,  if 
B.  314  applies,  we  mnst  rednoeto  fcmr  years'  rigoroos  imprison- 
ment;  and  in  another  of  the  easesy  that  of  Deboli,  there  are 
tihree  eosmotioiis  against  her  and  three  sent^iees  amonntbg  alto^ 
•gether  to  liz  years'  rigof ons  imprisonment^  bnt  these  sentenoes 
we  mst  also  rednee  to  the  limit  of  four  years,  if  s.  314  ajqplies. 
The  senteiMe  in  the  case  of  Bhawani  was  within  the  Magistrate's 
powiQis,  and  as  to  Jaikishen,  it  appears  that,  on  appei^  to  the  Com- 
missioner, he  was  acquitted.   In  regard  tothe  last  ease  reported  by 
the  GommissioDer,the  only  (»der  I  would  make  would  be  to  insfarnoi 
Ubb  to  prooeed  with  the  trial  before  himself  m  the  Magistrate's 
<!ommitment.  What  I  have  soggested  respecting  the  eases  of 
Danlatia  and  Debcdi  is  oa  the  hypotiiesis  that  s.  314  applies 
to  their  eases.   But  I  entertained  at  the  hearing  and  still 
ent^tain  serious  doubts  whether  the  proceedings  before  the  Magis- 
trate in  the  oases  of  these  two  accused  persons  formed  ^  one 
trial"  within  the  meaning  of  s.  314,  and  this  question  I  would 
refer  to  the  Full  Bench  of  the  Court.   Itappears  that  the  proceed- 
ings were  not  continuous  in  the  legal  sense.   They  oooui^ed  three 
days,  the  24th,  25th,and26th  of  September  last,  but,  although  judg^ 
ment  was  given  in  each  case  on  one  and  the  same  date,  the  ohai^^ 
against  &ese  two  persons  were  separate,  the  evidence  was  separate, 
and  the  proceedings  which  constituted  the  trial  were  separate.  So 
that  we  have  not  the  case  of  one  indictment  containing  diffeiwt 
counts  (m  the  same  facts,  but  separate  and  distinct  cases  in  regard 
to  the  facts  themselves  the  evidence  and  procedure,  a  state  of  tUngs 
which,  in  my  opinion,  is  not  affected  by  the  judgments  in  the  several 
caees  being  all  delivered  on  a  subsequent  although  one  and  the  same 
day.   A  judgment  by  my  honourable  and  learned  ooUeague 
Mr.  Jtistice  Straight,  on  the  meaning  and  application  of  s.  314  to 
trials  and  sentences  by  Magistrates  was  referred  to,  and  nothing 
could  be  more  correct  than  what  he  ruled  (1).    Indeed,  what  was 
so  ruled  is  so  obvious  a  reading  of  s.  314  as  to  exclude  the  pos- 
(1)  JSmprets  v.  Umeda,  decided  the  18th  July  1879,  not  reported. 
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ability  of  tlie  alightdflt  oritioiBin  or  objeotion,  but  it  has  no  1880 
application  to  the  difficulty  I  feel  in  the  present  oaBe,  viz.,  Aether  ^ 
the  proceedings  which  were  had  in  the  oases  of  the  two  accused  tbb  op  Dau- 
persoDs,  Daulatia  and  Debuli,  were  separate  trials  according  to  ^^J^ 
the  definition  of   trial''  in  s.  4  of  the  Criminal  Procedure  Code, 
or  constituted  **one  trial"  within  the  meaning  and  application  of 
8.  314  ?  This  question  I  would  refer  to  the  Full  Bench. 

The  Junior  Qovernment  Pleader  (Babu  Dmrka  Nath  Bamrji)^ 
tor  the  Crown. 

The  following  judgments  were  deliTered  by  the  Full  Bench: — 
Stuaat,  C J. — The  (pinion  indicated  in  my  referring  order 
la  this  case  was  fully  ecmfirmed  in  my  mind  at  the  hearing  before 
the  Full  Bench.  It  is  qaite  true  that  the  Magistrate  had  juris- 
diction to  try  these  cases,  but  it  is  equally  clear  that  the  pro- 
ceedings before  him  constituted  distinct  trials  and  not  **one 
trial"  within  the  meaning  of  the  defimtion  of  trial"  in  s.  4, 
Criminal  Procedure  Code,  and  within  the  meaning  and  applica- 
tion of  s.  814,  Criminal  Procedure  Code,  the  facts  being  different, 
the  evidence  different,  and  the  procedure  different.  The  Com- 
missioner of  Kumaun  may  therefore  be  informed  in  answer  to  his 
letter  to  the  Begistrar  that  we  differ  from  him,  and  that  the  Magis- 
trate in  these  cases  has  not  exceeded  his  powers,  but  that  the 
sentences  he  has  passed  must  stand. 

TbabsoEj  J.-^S.  314,  Act  X  of  1872,  provides  for  cases  in 
which  a  penon  is  convicted  at  one  trial  of  two  or  more  offences, 
punishable  under  the  same  or  different  sections  of  any  law  for  the 
time  being  in  force,  and  empowers  the  Court  to  sentence  hi'm  for 
the  several  o&nces  of  which  he  has  been  convicted  to  the  several 
penalties  prescribed  by  iuoh  enactment  or  enactments  which  such 
Court  is  competent  to  inflict,  such  penalties  when  consisting 
of  imprisonment  or  transportation  to  commence  one  after  the 
expiration  of  the  other.  It  declares  that  it  shall  not  be  necessaiy 
£ot  the  Court  by  reason  of  the  aggregate  punishment  for  the 
several  offences  being  in  excess  of  the  punishment  which  it  is  com- 
petent to  inflict  for  a  single  offence  to  send  the  offender  for  trial 
before  a  higher  Court.  It  provides  that,  if  the  case  be  tried  by 
a  Magistrate,  the  punishment  shall  not  in  the  aggregate  exceed 


312 


THE  INDIAN  LAW  EEP0BT8.         [VOL.  m. 


1880  twice  tbe  amotmt  of  punishment  which  the  Court  is  by  its  ordi- 
Ik  thb  Mat-       juriediotion  competent  to  inflict. 

LATiA  AND  In  the  case  m  which  Daulatia  was  charged  with  haying  oom- 
ANOTHEB.  initted  oflPences  under  as.  379  and  454,  and  Dehuli  with  having 
committed  offences  under  ss.  380  and  454,  Indian  Penal  Code,  on 
the  premises  of  Bachuli,  on  or  ahout  the  1st  and  2nd  August 
1879,  and  they  were  sentenced  on  the  SOth  September  1879, 
the  first  to  two  years'  rigorous  imprisonment  under  s.  379  and 
two  years'  rigorous  imprisoimient  under  s.  454,  and  the  second 
to  one  year's  rigorous  imprisonment  under  s.  380  and  two  years' 
rigorous  imprisonment  under  s.  454,  Indian  Penal  Code,  the  joinder 
of  charges  appears  to  have  been  regular  under  s.  453,  and  the 
punishment  to  be  within  the  limits  prescribed  by  s.  314,  Act  X 
of  1872. 

The  same  persons  were  separately  tried  for  offences  under 
8.  379,  Indian  Penal  Code,  conmdtted  on  or  about  the  7th  May 
1879,  in  respect  of  property  belonging  to  Tulasia,  and  were 
sentenced  on  the  30th  September  1879  each  to  two  years' 
rigorous  imprisonment  to  commence  at  the  expiration  of  the  term 
which  they  were  already  undergoing.  They  were  also  separately 
tried  for  offences  committed  under  ss.  379  and  414,  Indian  Penal 
Code,  respectively,  on  or  about  the  15th  July  1879,  in  respect  of 
property  belonging  to  Chamru,  and  were  sentenced  each  on  the 
SOth  September  1879,  to  one  year's  rigorous  imprisonment,  to 
commence  on  the  expiry  of  the  last  term  for  which  they  had  been 
already  sentenced.  The  sentences  in  the  two  last  cases  last  mentioned 
appear  to  be  legal  under  the  provisions  of  s.  317,  Act  X  of  1872. 
I  agr^e  with  the  learned  Chief  Justice  in  the  opinion  that  the  pro- 
visions of  s.  314  of  that  Act  do  not  apply  to  those  two  cases.  The 
circumstances  that  they  were  decided  on  the  same  date,  and  that 
the  first  mentioned  case  was  also  decided  on  the  same  date,  cannot 
have  the  effect  of  amalgamating  the  three  cases  so  as  to  make 
them  one.  The  proceedings  in  each  of  the  three  cases  were  per- 
fectly distinct  and  each  was  disposed  of  by  a  separate  judgment 

Straight,  J.^This  is  a  reference  to  the  Full  Bench  of  a 
submission  for  orders  from  the  Commissioner  of  Kumaun  by  the 


Digitized  by 


Google 


VOL.  m.] 


ALLAHABAD  SEEIES. 


813 


▲NOTHBB. 


Hon'ble  the  Chief  Jostioe  and  Mr.  Justice  Spankie.   Thefol-  188O 
lowing  are  the  oiroumstanoes  in  respect  of  which  the  question  of  jj^  ^heMat 
procedure  to  be  considered  arises.   Two  persons,  Daulatia  and  tbb  of  Baxj- 
Debuli,  were  tried  and  convicted  by  Mr.  0.  J.  Garstin,  Magistrate  ^^"^ 
of  the  first  dass,  of  the  following  offences : — (i)  On  7ih  of  May 
1879}  stealing  graan,  the  property  of  Tulasia,  under  s.  379  of  the 
Penal  Code.   For  this  they  were  severally  sentenced  to  rigorous 
imprisonment  for  two  years,    (ii)  On  15th  of  July  1879,  Debuli 
^th  stealing  a  bracelet  from  a  boy  named  Ghamru,  s.  379  of  the 
Penal  Code,  and  Daulatia  with  assisting  in  concealing  and  dis« 
posing  of  such  bracelet,  s.  414 ;  severally  sentenced  to  one  year's 
rigorous  imprisonment,  (iii)  On  the  1st  August  1879,  Daulatia  and 
Debuli,  stealing  grain,  the  property  of  Baohull ;  Daulatia  under 
8.  879  sentenced  to  two  years'  rigorous  imprisonment,  and  Debuli 
to  one  year.   In  the  same  trial  they  were  both  further  charged, 
convicted,  and  sentenced  to  two  years'  rigorous  imprisoimient  for 
breaking  into  the  house  of  Bachuli  on  the  2Dd  of  August  1879, 
with  intent  to  commit  an  offence.   To  put  it  shortly,  the  con- 
victions and  sentences  stand  thus : — 

(1)  8.  379— two  years. 

Daulatia  -!         414-one  year. 

(3)  s.  379— two  years. 

(4)  s.  454— two  years. 


Total 


Seven  years. 


DebuU 


Total 


'  (1)  s.  379— two  years. 

(2)  s.  379--one  year. 

(8)  s.  380— one  year. 
.  (4)  s.  454— two  years. 

Six  years. 


The  point  arising  for  our  consideration  is  whether  the  Magis- 
trate has  exceeded  his  powers,  or,  in  other  words,  was  the  maximum 
amount  of  punishment  he  could  inflict  limited  to  four  years'  rigor- 
ous imprisonment.  By  s.  20  of  the  Criminal  Procedure  Code  a 
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1S80  Magistrate  of  the  first  olass  may  pass  a  sentenoe  of  imprisoimieiit 
I»  TBB  Mat-  exceeding  the  term  of  two  years,  and  he  has  jnrisdiotion  to 
VBK  OP  Dau*  try,  amongst  others,  offences  against  ss.  379, 880, 414,  and  454  of 
aw"thm?  the  Penal  Code.  A  person  conyioted  upon  ss.  379  or  414  is  liable 
to  rigorous  imprisonment  for  a  term  not  exceeding  three  years, 
while  the  punishment  under  s.  880  may  extend  to  seren  years  and 
under  454  to  ten  years.  Upon  any  liingle  conviction  for  any  one 
of  these  offences  a  Magistrate  of  the  first  olass  may  punish  up  to 
two  years  and  beyond  that  he  may  not  go.  And  while  it  appears 
that  his  jurisdiction  to  try  any  number  of  oases  against  any  one 
person  is  unlimitedi  the  sentences  he  can  pass  are  to  this  extent 
circumscribed.  No  doubt  under  s.  196  of  the  Oriminal  Procedure 
Oode  he  may  send  an  accused  person  for  tried  by  the  Sessions 
Court,  if  ^^the  evidence  satisfies  him"  that  it  is  one  which  ought 
to  be  tried  in  that  Court;  and  by  s.  315  he  may  adopt  a  similar 
course  if  the  accused  person  has  been  previously  ocoivicted  of  an 
offence  relating  to  coin  or  Government  stamps  or  against  property 
and  is  charged  with  a  like  offence,  the  punishment  provided  for 
which  is  three  years  or  upwards,  and  if  he  considers  such  person 
to  be  a  habitual  offender.  But  it  does  not  appear  to  me  that 
these  sections  should  in  any  way  affect  the  consideration  of 
the  present  point,  namely^  whether.  Daulatia  and  Debuli  were 
convicted  at  one  trial  of  two  or  more  offences,  punishable  under 
the  same  or  different  sections  of  any  law  for  the  time  being 
in  force. "  It  is  necessary  very  carefully  to  examine  these  com- 
mencing words  of  s.  314,  nor  must  it  be  forgotten  that  in  the 
analogous  provision  of  s.  ,46,  Act  XXY  of  1861,  they  were  at 
"  one  trial "  but  at  "  one  time. "  Now  the  proviso  to  s.  314,  limit- 
ting  the  amount  of  punishment  to  be  inflicted  by  a  Magistrate  is 
only  applicable,  where  a  person  is  convicted  at  one  trial  of  two  or 
more  offences,  punishable  under  the  same  or  different  sections  of 
any  law.  When  we  look  to  the  interpretation  clause  we  find  "  trial " 
defined  to  mean  *Hhe  proceedings  taken  in  Court  after  a  charge  has 
been  drawn  up,  and  includes  the  punishment  of  the  offender. 
Next  it  is  important  to  see  what  restrictions  there  are  as  to  the 
joinder  of  offences.  According  to  s.  452  there  must  be  a  separate 
charge  for  every  distinct  offence  and  a  separate  trial,  except,  when 
under  the  terms  of  s.  453,  a  person  is  accused  of  more  offences 
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than  one,  of  the  same  kind,  within  one  year  of  each  other,  when  188O 
he  may  be  charged  and  tried  at  the  same  time  for  any  nnm*  Ij^thb  Mat- 
ber  of  them  not  exceeding  three.   These  dhreotions  as  to  procedure  tbb  of  Dav- 
appear  to  me  perfectly  dear,  and  it  would  therefore  seem  that  ^<^^^ 
there  can  only  be  one  trial  of  two  or  more  ofFenes  puniBhable 
under  the  same  or  differents  sections  of  any  law,  where  those  offences 
are  of  the  same  kind  and  fall  within  the  terms  of  s.  458.   In  the 
present  case  the  Magistrate  seems  to  have  properly  joined  the  two 
charges  of  the  Ist  and  2nd  of  August  in  the  third  trial  They 
both  involved  a  stealing  from  the  same  person  and  were  apparently 
sufficiently  ^^ejusdem  generis''  to  permit  the  application  of  s.  458. 
The  Magistrate  had  the  altematiye  of  trying  them  separately,  but 
for  purposes  of  expedition  and  convenience  it  was  obviously  pro- 
per to  take  them  together,  and  I  cannot  help  here  expressing  a 
hope  that  the  efiect  of  the  judgment  of  this  Court  will  not  be  to 
lead  Magistrates  to  separately  try  charges  which  ought  to  be  joined 
and  disposed  of  in  one  trial  in  order  to  enable  them  to  accumulate 
punishment.    Upon  examination  of  the  printed  record  in  the 
present  reference,  it  appears  to  me  that  there  were  three  separate 
trials  in  the  strictest  sense  of  the  term,  and  that  upon  each  of  the 
first  two  convictions  the  Magistrate  was  authorized  to  punish  up  to 
two  years'  rigorous  imprisonment,  and,  as  to  the  third  for  the  joint 
offences,  to  inflict  a  sentence  not  exceeding  twice  the  amount  he  by 
s.  20  had  power  to  inflict.   I  am  aware  that  the  consequence  of 
holding  this  view  will  be  that  the  Magistrates  will  be  in  a  position 
to  multiply  terms  of  imprisonment,  if  there  only  be  a  sufficient 
number  of  charges  before  them,  and  I  feel  very  strongly  the  force 
of  my  honourable  colleague  Mr.  Justice  Spankie's  observations  as  to 
the  wisdom  of  allovring  so  much  latitude  to  the  inferior  criminal 
tribunals.   I  confess  I  should  have  preferred  to  be  able  to  come  to  a 
condusicm  directly  opposite  to  that  at  which  I  have  arrived.  But 
whatever  views  I  may  entertain  as  to  the  policy  of  vesting  in 
Magistrates  such  extensive  powers  to  punish,  it  does  not  appear 
to  me  that  the  sections  of  the  Criminal  Procedure  Code  to  which 
I  have  adverted  are  open  to  any  construction  other  than  that 
I  have  placed  upon  them.   Accordin^y,  I  am  of  opinion  that 
Mr.  Oarstin's  orders  of  80th  September  1879  are  valid  and  good 
and  cannot  be  impeached.  Each  trial  was  separate  from  charge  to 
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1880     sentenoe,  and  though  the  judgments  were  given  and  the  punish- 
In  THE  Mat-  ^^^^^  inflicted  all  on  the  same  daj,  they  are  so  distinguished  and 
TEE  OF  Dau-  kept  apart  that  each  record  is  complete  in  itself. 
▲KOTHBs.      I  desire  to  add  that  the  case  of  Empress  v.  Umeda  (1),  men- 
tioned by  the  Chief  Justice  and  Mr.  Justice  Spankie>  had  not  all 
these  characteristiosy  and  the  judgment  I  then  gave  was  based  upon 
the,  as  I  thought,  irregular  mode  in  which  the  Magistrate  had 
decided  the  charges  and  inflicted  the  punishment    en  hloc^  and 
80  to  speak  in  the  same  breath.   In  this  way  it  differs  from  the 
present  case,  but  in  such  other  respects  as  it  is  identical  it  must  be 
taken  that  I  have  reconsidered  and  altered  the  view  I  then  enter- 
tained. 

Spankie,  J. — Some  three  oases  were  referred.  I  have  had 
the  opportunity  of  reconsidering  the  opinion  I  at  first  entertained 
regarding  the  point  at  issue.  I  have  also  had  the  benifit  of  read- 
ing my  honourable  and  learned  colleague  Mr.  Justioe  Straight's 
opiuion  and  I  agree  with  him.  As  to  the  last  case  submitted  to 
us,  I  think,  as  before,  that  the  Magistrate  has  not  exceeded  his 
powers  and  was  at  liberty  tiO  make  the  oonmxitment  to  the  Sessions 
Court. 

Oldpield,  J. — I  have  arrived  at  the  same  conclusion  as  my 
honourable  colleague  Mr.  Justice  Straight  that  s.  314,  Criminal 
Procedure  Code,  will  not  apply  to  the  trials  before  us,  so  as  to 
limit  the  aggregate  punishment  which  the  Magistrate  could  inflict, 
nor  are  the  convictions  and  sentences  otherwise  iUegaL 
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]^ggQ  Brfore  Mr,  Justice  Peanon  and  Mr.  Justice  Straight. 

November  9.  BHAIBON  DIN  SING-H  (J UDOJiBNT-DEBTOB)  v.  BAM  SAKAI  (  Auotiojt- 

pueohasbe).* 

Application  to  set  aside  sale — Review  of  judgment — Act  X  of  1877  (CivU 
Procedure  Code),  ss.  311,  626,  629 — Order  setting  aside  sale — Appeal. 
An  application  imder  s.  811  of  Act  X  of  1877  to  set  aside  a  sale  in  execution 

of  a  decree  having  been  made  by  the  judgment-debtor,  the  Conrt  executing  the 

•Application,  No.  64B  of  1880,  for  revision  nnder  s.  622  of  Act  Xof  1872 
o£  an  order  of  W.  Tyrrell,  Esq.,  Judge  of  AUahabad,  dated  the  17th  May  1880. 
(1)  Decided  the  18th  Jiilyl879,  not  reported. 
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decree  (Snbordinate  Judge)  disallowed  the  objections,  and  passed  an  order  1880 
oonfimdng  suck  sale.  The  judgment-debtor  subsequently  applied  to  the  -  -q^jj^^^^ 
Subordinate  J udge  for  a  review  of  judgment.   The  Subordinate  J udge,  with-  j^^^  Sinoh 
out  recording  his  reasons  for  granting  such  application,  and  without  recording  t;. 
an  order  granting  such  application,  irregularly  proceeded  at  once  to  pass  an  Sahai. 
order  setting  aside  such  sale,  without  cancelling  the  previous  order  confirm- 
ing it.    The  auction-purchaser  appealed  to  the  District  Judge.   That  officer, 
trea^g  the  appeal  as  one  from  an  order  granting  an  application  for  review  of 
judgment,  entertained  it,  and  set  aside  the  Subordinate  Judge's  second  order. 
Sitld  that  the  District  Judge  was  not  justified  in  entertaining  such  appeal' 
such  order  not  being  one  granting  an  application  for  review,  but  one  setting 
aside  a  sale,  and  as  such  not  appealable. 

Before  a  review  of  judgment  is  granted  an  order  granting  the  application 
for  review  and  the  reasons  for  granting  the  same  should  be  recorded. 

Thb  shares  of  the  judgment-debtor  in  this  oase  in  two  villages 
were  sold  in  the  exeontion  of  the  decree  on  the  2l8t  Jammry 
1878.  The  judgment-debtor  objected  to  the  sale  on  the  4th  Feb- 
ruary 1878,  on  the  ground  that  owing  to  the  sale  not  having 
been  properly  notified  and  proclaimed  in  the  villages^  purchasers 
had  not  attended  at  the  auction,  and  the  property  had  in  con- 
sequence  fetched  a  ruinously  low  price.  On  the  22nd  May  1878, 
the  then  Subordinate  Judge  of  Allahabad,  the  Court  executing 
the  decree,  disallowed  this  objection  and  confirmed  the  sale,  on  the 
ground  that  there  did  not  appear  to  have  been  any  irregularity 
in  the  publication  or  conduct  of  the  sale,  and  mere  inadequacy 
in  price  was  not  a  sufficient  reason  for  setting  it  aside.  The 
judgment-debtdr  did  not  appeal  from  this  order,  but  on  the  26th 
June  1878  applied  to  the  Subordinate  Judge  for  a  review  of 
judgment,  again  urging  that  the  sale  had  been  irregularly  pub- 
lished. The  opposite  parties  were  called  on  to  show  cause  why 
this  application  should  not  be  granted,  and  on  the  13th  July  1878 
the  auction-purchaser  preferred  objections  in  writing  to  the  applica- 
tion, and  the  Subordinate  Judge  ordered  that  his  objections  should 
be  filed.  On  the  1st  August  1878,  the  Subordinate  Judge,  at  the 
instance  of  the  judgment-debtor,  issued  certain  questions  to  the  officer 
who  had  conducted  the  sale,  replies  to  which  were  sent  on  the 
23rd  August  following.  On  the  11th  October  1879,  no  proceeding 
having  taken  place  between  that  date  and  the  23rd  August  1878, 
the  Subordinate  Judge  in  one  and  the  same  order  granted  the 
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1880      review  of  judgment  and  eet  aaide  the  sale  on  the  ground  d  irr^^- 
Bhaiion   Iwrity  in  its  publication.   The  decision  of  the  Subordinate  Judge 
Dim  Singh  concluded  in  these  terms:— "When  there  is  an  irregularity  in  the 
Bam  Sahai.  decree-holder  and  the  judgment-debtor  both  have 

sustained  loss,  and  when  in  the  event  of  the  sale  being  cancelled, 
the  debtor  can  get  rid  of  the  demand,  and  the  deoree-holder's 
whole  amoimt  can  be  satisfied,  the  Court  thinks  it  just  to  allow 
the  debtor's  application  for  review  of  judgment  by  canoelment 
of  sale:   It  is  therefore  ordered  that  the  sale  held  on  the  21st 
January  1878  *  •  *  *  be  cancelled. "   On  appeal  by  the  auction- 
purchaser,  the  District  Judge  set  aside  the  Subordinate  Judge's 
"order  of  the  llth  October  1879,  granting  the  application  for 
review,''  for  reasons  which  appear  in  the  following  extract  from  his 
judgment:— "An  appeal  would  not  lie  to  this  Court  from  the  order 
cancelling  the  sale ;  but  an  appeal  lies  (s.  629  of  Act  X  of  1877) 
from  the  part  of  the  order  admitting  the  application  for  review* 
That  order  is  as  follows : — *  Hence,  where  there  is  an  ^irregularity 
in  the  sale  and  the  decree-holder  and  the  debtor  both  have  sustained 
a  loss  thereby,  and  from  the  cancehnent  of  the  sale  the  debtoor 
gets  rid  of  the  demand  of  the  decree  and  the  decree-holder's  whole 
amount  can  be  thuB  satisfied,  the  Court  thinks  it  just  to  allow 
the  debtor's  application  for  review  of  judgment  by  canoelment  of 
the  sale.'   Thus  it  appears  that  the  purchaser,  who  had  been  invited 
in  June  1878,  to  show  cause  against  the  granting  the  review,  was 
not  heard  in  that  behalf,  but  in  one  and  the  same  proceeding  the 
review  was  granted,  because  the  Court  found  out  for  itself  reasons 
for  thinking  the  sale  not  good,  and  the  sale  was  cancelled  by 
^drtue  of  the  granting  of  the  review.   The  order  granting  the 
review  is  challenged  on  the  following  grounds:— (i)    The  order  is 
defective,  in  that  the  Court  did  not  assign  any  reason  in  its  judg- 
ment for  granting  the  review,  as  it  should  have  done  under  s.  626 
of  Aot  X  of  1877 ;  and  (ii)  it  is  bad  in  law,  inasmuch  as  the 
petitioner  did  not  ofEer  any  reasonable  cause  in  his  petition,  as 
prescribed  in  s.  623  of  Act  X  of  1877,  and  the  lower  Court  also 
granted  it  without  assigning  any  reason  for  so  doing.   I  think  that 
these  objections  are  good  and  must  be  allowed.   Not  one  of  the 
reasons  put  forward  in  his  petition  on  the  26th  June  is  such  as 
oould  be  pleaded  under  the  terms  of  b.  628  of  Aot  X  of  1877.  No 
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aQegation  was  made  o£  new  and  important  matter  or  eyideDoe,  isao 
No  mistake  or  error  was  pretended  to  have  become  apparent  on  bhaibon 
the  face  of  the  reoord,  and  no  other  sufficient  reason  was  shown,  for  Din  diuoH 
none  was  offered  which  had  not  been  brought  before  the  Court  and  s\hai. 
judicially  disposed  of  at  the  hearing  of  May  1878.  I  cannot  think 
that  the  Oourt's  suggestions  of  certain  hypothecal  flaws  in  the 
sale-proceedings,  which  had  not  been  stated  or  pleaded  in  the  appli- 
cation for  the  review,  or  its  discovery  of  the  convenience  to  the 
decree-holder  and  debtor  that  would  follow  from  the  cancehnent  of 
the  sale  under  the  cover  of  an  order  made  in  review  of  judgment| 
can  be  justly  regarded  as  the  record  of  the  Judge's  opinion  with 
the  reasons  in  favour  of  granting  the  application  for  review  in  the 
full  sense  of  s.  626  of  the  Code,  though  they  may  possibly  form 
good  grounds  for  cbncelling  the  sale.  The  pleadings  of  the  petition 
of  26th  June  1878  might  have  been  good  in  an  appeal  against  the 
Subordinate  Judge's  order  of  the  22nd  May  1878,  but  they  furnish 
no  grounds  for  his  granting  a  review  of  that  order ;  and  he  did  not 
write  that  any  of  these  pleas  for  med  his  reasons  for  so  doing.  I 
tiierefore  find  that  the  order  of  the  11th  October  1879,  granting 
the  application  for  the  review,  was  made  in  contravention  of  the 
provisions  of  s.  626  of  the  Oode,  and  consequently  that  order  and 
all  that  has  been  done  under  it  must  fall  to  the  ground.  It  is 
set  aside  with  costs.  '* 

The  judgment-debtor  preferred  an  application  to  the  High 
Court  for  the  exercise  of  its  powers  of  revision  under  s.  622  of 
Act  X  of  1877,  on  the  ground  that  the  order  of  the  Subordinate 
Judge  of  the  11th  October  1879  was  not  appealable,  and  the 
District  Judge  had  consequently,  in  entertaining  an  appeal  from 
that  order,  exercised  a  jurisdiction  not  vested  in  him  by  law. 

Munshi  Hanuman  Prasad  and  Pandit  Buhamhhar  Nath  for 
tiie  judgment-debtor. 

Mr.  K.  M.  Chatarji  for  tie  auction-purchaser. 

The  High  Court  (Peabson,  J.,  and  Straight,  J.,>  delivered  the 
following  judgment:— 

Pearson,  J.— S.  626  of  the  Procedure  Code  enacts  that,  if 
a  Court  be  of  opinion  that  an  application  for  a  review  should  be 
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1880     granted,  it  shall  grant  the  same  and  the  Judge  shall  reobrdwith 
Bhaibow       ^™  hand  the  reasons  for  such  opinion.   That  an  order  granting 
Din  Singh  the  application  should  be  recorded  is  also  clearly  inferrible  from 
Bah  Sahai.  the  provision  made  in  s.  629  for  an  appeal  against  such  an 
order.   Such  an  order  must  neoessarilj  'be  qtdte  distinct  from  the 
final  order  made  in  the  matter,  for  it  must  be  preliminary  thereto. 
By  the  order  granting  the  application  for  review,  the  order 
impugned  by  that  application  is  directed  to  be  brought  forward 
for  review,  which  is  a  separate  and  subsequent  proceeding.  The 
procedure  of  the  Subordinate  Judge  in  the  case  before  us  was, 
in  our  opinion,  extremely  irregular.   He  ommitted  to  record  his 
reasons  for  granting  the  application  for  review,  and  he  likewise 
omitted  to  record  an  order  granting  that  application,  and  proceeded 
at  once  thereupon  to  pass  an  order  setting  aside  the  sale  of  the 
2lBt  January  1878,  which  had  been  confirmed  by  his  previous 
order  of  the  22nd  May  1878,  without  cancelling  that  order.  But 
irregular  as  was  the  Subordinate  Judge's  procedure,  we  cannot 
consider  that  the  Zila  Judge  was  justified  in  entertaining  the 
appeal  preferred  to  him  against  the  Subordinate  Judge's  order  of 
the  11th  October  1879,  which  was  not  an  order  granting  an 
application  for  review,  but  one  setting  aside  a  sale,  and  as  such 
was  not  appealable  under  Act  X  of  1877  as  amended  by  Act  XII 
of  1879.   Accordingly,  imder  the  provisions  of  s.  622  of  the  Code, 
we  cancel  the  procedings  of  both  the  lower  Courts  and  direct  the 
Subordinate  Judge  to  dispose  afresh  of  the  application  for  review 
according  to  law.   The  costs  oi  this  application  vidll  follow  the  event. 

APPELLATE  CIVIL. 

1880  ^  

November  17.  Before  Mr,  Justice  Spankie  and  Mr,  Jusiiee  Straight, 

GHANSHAM  (Dbcbbb-holdee)  v,  MUJlHA  and  othbbs  (Judc^xsnt- 

DBBTOBS).* 

Execution  of  decree — Application  to  keep  in  force  decree— Step  in  aid  of 
executionr-Act  JX  of  1871  (Limitation  Act),  ack,  ii.  No,  167— -4c*  XV  of 
1877  (Limitation  Act),  sch,  ii.  No,  179. 

An  application  by  a  judgment-debtor  stating  that  the  proceedings  in  execution 
had  been  adjusted,  and  he  had  paid  the  decree-holder  Es.  10,  and  would 
pay  him  the  balance  of  the  decretal  amount  subsequently,  and  praying  that 

•  Second  Appeal,  No.  56  of  1880,  from  an  order  of  B.  G-.  Currie,  Esq ., 
Judge  of  Al^h,  dated  Hie  16th  May  1880,  reversing  an^order  of  Munshi 
Iscat  Bai,  Munsif  of  Khair,  dated  the  20th  March  1880. 
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the  exeention  case  might  be  strack  off,  is  an  application  to  "keep  in  force  iggo 

the  decree,  *'  within  the  meaning  of  No.  167,  sch.  ii  of  Act  IX  of  1871,  and  a   

**  step  in  aid  of  execution  of  the  decree, "  within  the  meaning  of  No.  179,  CJhansham 
sch.  li  of  Act  XV  of  1877.  Mukha. 

Application  for  execution  of  the  decree  in  this  case  was  made 
on  the  18th  November  1876.  On  the  14th  December  1876,  one  of 
the  judgment-debtors  presented  an  application  to  the  Court  execu- 
ting the  decree  to  the  following  effect : — "  In  the  above  case  the 
matter  has  been  adjusted  between  the  petitioner  and  the  decree- 
holder  :  accordingly  the  petitioner  has  paid  the  decree-holdw  Es,  10 
towards  the  amount  of  the  decree :  I  shall  pay  the  balance  here- 
after with  the  decree-holder's  consent :  the  petitioner  prays  that 
the  case  may  be  struck  off. At  the  time  this  application  was  pre- 
sented the  decree-holder's  vakil  presented  a  receipt  for  the  Es.  10 
mentioned  in  the  application.  The  next,  or  the  present,  application 
for  execution  of  the  decree  was  presented  on  the  15th  December 
1879.  The  judgment-debtors  objected  that  the  application  was 
barred  by  limitation.  The  Court  held  that  the  application  was 
within  time,  us  limitation  should  be  computed  from  the  date  of  the 
application  of  the  14th  December  1876,  that  application  being  one 
which  kept  the  decree  in  force,  under  the  provisions  of  Act  XV 
of  1877,  sch.  ii,  No.  179.  On  appeal  by  the  judgment-debtors  the 
lower  appellate  Court  held  that  that  application  did  not  keep  the 
decree  alive,  and  the  present  application  for  execution  was  barred 
by  limitation.   The  decree-holder  appealed  to  the  High  Court. 

Munshi  Hanuman  Prasad  and  Babu  Oprokash  Chandar  Mukarji 
ior  the  appellant. 

Lala  Jokhu  Lai  for  the  respondents. 

The  judgment  of  the  Court  (Spankie,  J.,  and  Steaight,  J.,) 
was  delivered  by 

Straight,  J.— We  think  that  the  petition  of  the  judgment- 
debtor  filed  in  the  execution  department  on  the  14th  December  1876 
was  an  application  to  "  keep  in  force  the  decree, "  as  required  by 
No.  167,  sch.  iiof  Act  IX  of  1877,  as  also  a  step  in  aid  of  execution 
of  the  decree, as  provided  by  No.  179,  sch.  ii  of  Act  XV  of  1877. 
The  appeal  is  decreed  with  costs,  and  the  decree-holder  may  proceed 
with  tiie  execution  of  the  decree. 

Appeal  allowed. 
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APPELLATE  CRIMINAL. 


Before  Sir  Bohert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  Justice  Pearson. 


False  charge^Contempt-—Frosecutionr^harge^Act  XLV  of  1860  {Penal 
Code),  s.  211— Z  0/1872  {Criminal  Procedure  Code),  ss.  468,  473. 

£  charged  certain  persons  before  a  police  officer  witih  theft.  Snch  charge 
was  brought  by  the  police  to  the  notice  of  the  Magistrate  having  jurisdiction, 
who  directed  the  police  to  inyestigate  into  the  truth  of  such  charge.  Haying 
ascertained  that  such  charge  was  false,  such  Magistrate  took  proceedings 
against  j&  on  a  charge  of  making  a  false  charge  of  an  offence — an  offence 
punishable  under  s.  211  of  the  Penal  Code,  and  conricted  him  of  that  offence, 

Efild  that,  as  such  false  charge  was  not  preferred  by  B  before  such  Magis- 
trate, the  offence  of  making  it  was  not  a  contempt  of  such  Magistrate's 
authority,  and  the  provisions  of  ss.  468  and  473  of  Act  X  of  1872  were 
inapplicable,  and  such  Magistrate  was  not  precluded  from  trying  B  himself, 
nor  was  his  sanction  or  that  of  some  superior  Court  necessary  for  B*s  trial 
by  another  officer.   Empress  y.  Kashmiri  Lai  (1)  distinguished. 

Observations  by  Stuabt,  C.  J.,  on  the  careless  manner  in  which  the  charge 
in  this  case  was  framed. 

This  was  an  appeal  by  the  Local  Government  against  a  judg- 
ment of  Mr.  M.  S.  Howelly  Sessions  Judge  of  Jaunpur,  dated  the 
22nd  May  1880,  acquitting  on  appeal  one  Baldeo  charged  with  an 
offence  under  b.  211  of  the  Indian  Penal  Code.  It  appeared  that 
Baldeo  had  on  the  29th  March  1880  reported  at  a  police-station 
that  two  persons  named  Eachpal  and  Sidhu  had  stolen  certain 
property  belonging  to  his  master.  The  case  was  investigated^  and 
the  police  officer  who  made  the  investigation  reported  that  the 
charge  made  by  Baldeo  was  false.  The  District  Superintendent 
of  Police,  being  of  opinion  that  Baldeo  had  committed  an  offence 
punishable  under  s.  182  of  the  Indian  Penal  Code,  directed  that 
the  matter  should  be  laid  before  the  Magistrate  having  jurisdic- 
tion in  the  matter,  Mr.  W.  Lambe ;  who  ordered  the  poUce  to 
direct  Baldeo  to  produce  evidence  of  the  theft  within  ten  days, 
if  he  could  do  so.  The  police  having  reported  that  Baldeo 
had  replied  in  answer  to  such  direction  that  he  had  no  charge 
to  prefer  and  no  evidence  to  produce,  the  Magistrate  instituted 
proceedings  against  him,  and  charged  him,  under  s.  211  of  the 
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Indian  Penal  Code,  with  making  a  false  charge  of  theft.  The  1880 
Magistrate  convicted  him  of  this  charge  and  sentenced  him  to  Empeess  o 
rigorons  imprisonment  for  three  months.  On  appeal  by  Baldeo  to  India 
the  Court  of  Session  it  was  contended  on  his  behalf  that  the  Baldbo. 
Magistrate  was  not  competent  to  try  him  himself,  regard  being 
had  to  the  provisions  of  s.  473  of  Act  X  of  1872.  The  Sessions 
Judge,  Mr.  M.  S.  Howell,  allowed  this  contention,  and  quashed 
Baldeo's  conviction,  for  the  following  reasons : — It  seems  to  have 
been  setUed  (I.  L.  B.,  1  All.,  625,)  that  s.  473,  Criminal  Fro- 
cednre  Code,  is  not  limited  merely  to  contempts  under  chapter  X 
of  the  Indian  Penal  Code,  but  applies  also  to  the  offence  of  giving 
false  evidence  under  s.  193,  which  belongs  to  chapter  XI,  and  by 
parity  of  reasoning  to  s.  211,  as  Mr.  Justice  Pearson  expressly 
states:  it  seems  therefore  that  the  Joint-Magistrate  could  not  try 
the  appellant  for  making  a  false  charge,  which  was  intended  to 
be  brought,  and  was,  indeed,  actually  brought,  before  his  own 
Court,  by  means  of  the  police  report :  I  think  that,  if  the  Joint- 
Magistrate  had  taken  up  the  case  under  s.  182,  on  the  authority 
of  the  District  Superintendent's  sanction,  given  under  s.  467, 
Criminal  Procedure  Code,  he  would  not  have  been  debarred  by 
8.  473,  Criminal  Procedure  Code,  from  trying  it ;  but  he  chose 
to  take  up  the  case  under  s.  211,  for  which  the  Superintendent  could 
give  no  sanction,  and  for  which  the  J oint-Magistrate's  own  sanction, 
or  that  of  some  superior  Court,  was  requisite,  under  s.  468,  Crimi- 
nal Procedxure  Code. 

The  Local  Government  appealed  to  the  High  Court  from  the 
Sessions  Judge's  judgment,  on  the  ground  that  the  Magistrate  was 
not  debarred  by  s.  473  of  Act  X  of  1872  from  trying  Baldeo 
himself. 

The  Juniar  OovernmerU  Pleader  (Babu  Dwarka  Nath  Banarji) 
for  the  Crown. 

Babu  Ram  Baa  Chakarbati  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court 
Stuart,  C.J. — This  is  an  appeal  by  Government  under  s.  272, 
Criminal  Procedure  Code,  against  the  judgment  of  the  Sessions 
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1880  Judge  of  Jannptir,  setting  aside  theoonviotion  and  sentence  by  the 
MPBE8S  OF  Joint-Magistrate  in  the  case  of  one  Baldeo  Pathak,  who  was  oharged 
India  mider  s.  211  of  the  Indian  Penal  Code.  That  section  provides: 
BiXDBo.  "  Whoever,  with  intent  to  cause  injury  to  any  person,  institutes 
or  causes  to  be  instituted  any  criminal  proceeding  against  that 
person,  or  falsely  charges  any  person  with  having  committed  an 
offence,  knowing  that  there  is  no  just  or  lawful  ground  for  suoh 
proceeding  or  charge  against  that  person,  shall  be  punished,  &c/' 
The  police  reported  the  case  in  the  usual  manner,  and  after  hear- 
ing evidence  on  that  report  the  Magistrate  committed  the  case  for 
trial,  and  afterwards  tried  the  case  himself.  He  was,  in  my 
opinion,  quite  competent.to  try  the  case,  but  not  on  such  a  commiir 
ment  as  he  made,  for  he  very  irregularly  and  improperly  committed 
the  case  in  the  following  terms : — I,  Mr.  Lambe,  hereby  charge 
you,  Baldeo  Pathak,  as  follows : — That  you,  on  or  about  the  29th 
March,  187  (?),  at  the  Baksha  station,  gave  false  information  of  the 
theft  of  arhar  to  the  police  against  Bachpal  Pathak  and  Sidhu  Lobar, 
with  intent  to  cause  injury,  and  committed  an  offence :  therefore 
you  committed  the  offence  which  is  punishable  under  s.  211  of  the 
Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Ses^ 
sion :  and  I  hereby  direct  that  you  be  tried  by  the  said  Court  on 
the  said  charge":  thus  committing  to  the  Court  of  the  Judge,  where- 
as the  case  was  one  clearly  triable,  and  it  was  actually  tried,  by 
himself  as  a  Magistrate  of  the  first  dass.  I  have  before  me  the  origi- 
nal order  of  commitment  in  the  vernacular,  and  it  is  correctly  and 
indeed  Uterally  translated  in  the  paper-book  of  this  appeal,  therefore 
neither  the  translator  nor  the  printer  are  to  blame,  but  the  error 
must  be  laid  to  the  door  of  those  o£Scially  responsible  for  the  state 
of  the  record,  and  I  am  afraid  that  it  has  been  brought  about  by 
extreme  carelessness  either  on  the  part  of  the  Magistrate  himself 
or  of  the  officers  to  whom  the  duty  of  preparing  the  order  of  com- 
mitment was  intrusted.  The  error,  or  careless  irregularity  as  it 
may  be  called,  was  in  utter  disregard  of  the  direction  contained  in 
No.  (10) ,  sch.  iii  of  the  Criminal  Procedure  Code,  headed  "  Charges,'* 
and  in  which  No.  (10)  there  is  the  following  direction : — "  In  eases 
tried  by  a  Magistrate  substitute  '  within  my  cognizance '  for  *  within 
the  cognizance  of  the  Court  of  Session.  *  In  (d)  omit  *  by  the  said 
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Court* ;    {dy^  here  ifl  .evidently  a  misprint  for  (c),  as  there  is  no  isso 
{i)  in  the  schedule,  and  (c)  evidently  is  intended.   No  objection,  Emprbssop 
however,  appears  to  have  been  taken  to  this  irregularity,  and  the  India 
ease  was  tried  by  the  Magistrate  properly  and  legally^  so  far  as  I  Baldbo 
consider,  according  to  his  powers,  although  without  any  order  of 
commitment  to  himself.   I  have,  however,  considered  it  my  duiy  to 
notice  such  carelessness  in  the  preparation  of  orders  of  commitment 
in  order  that  they  may  in  future  be  avoided,  not  only  by  the 
Magistrate  of  Jaunpur,  but  by  all  Magistrates  and  Judges  of  Dis- 
tricts in  these  Provinces. 

The  facts  relied  on  by  the  prosecution  were  these : — On  the  29th 
of  March  last,  the  accused,  Baldeo,  reported  to  the  police  at  Baksha 
police-station,  that  at  midnight  of  the  previous  day  two  persons 
named  Sidhu  and  Bachpal  had  come  into  his  master's  field  and 
broken  or  plucked  some  arhar  stalks,  and  Baldeo  therefore  charged 
these  men  with  theft,  and  requested  that  the  case  might  be  investi« 
gated*  This  investigation  was  taken  in  hand  by  a  police  officer 
named  Bahi  Bakhsh,  who,  when  examined  before  the  Magistrate, 
stated  that  Baldeo  was  unable  to  produce  any  proof  of  his  charge, 
which  had,  he  said,  been  evidently  trumped  up  by  Baldeo,  and  he 
said  that  the  motive  for  the  false  charge  was  hostility  or  "  enmity" 
on  the  part  of  Baldeo,  because  he  wanted  to  marry  a  sister  of  Each- 
pal,  but  had  not  been  allowed.  This  state  of  the  case  was  suffi- 
ciently supported  at  the  trial  before  the  Magistrate,  and  there  was 
evidence  also  of  an  alibi  in  the  case  of  Bachpal.  The  Magistrate, 
therefore  convicted  Baldeo  under  s.  211,  Indian  Penal  Code, 
and  sentenced  him  to  three  months'  rigorous  imprisonment.  On 
appeal  to  the  Judge  it  was  contended  on  behalf  of  the  accused 
that  what  he  had  done  at  the  police-station  did  not  amount  to 
a  formal  complaint  to  a  Magistrate,  and  that  a  mere  report  to 
the  police  does  not  afford  ground  for  a  prosecution  under  s.  473, 
Criminal  Procedure  Code.  This  plea  the  Judge  overruled,  but  he 
at  the  same  time  held,  conformably  with  his  understanding  of  the 
meaning  of  the  Full  Bench  ruling  in  JSmpress  v.  Kashmiri  Lai  (1), 
that  the  Magistrate  had  no  power  to  try  the  case. 

(1)  I.  L.  B.,  1 AU.,  626. 
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1880        On  both  these  points  the  Judge  was  olearlj  wrong.  Baldeo's 
Empress  op  ^®P^^         police  was  not  a  formal  complaint  to  a  Magistrate,  and 
India     was  neither  an  offence  committed  before  or  against  a  Civil  or 
Baldeo.    Criminal  Court.   It  was  therefore  such  an  offence  as  the  Magis- 
trate himself  had  full  powers  to  try.   As  to  the  Full  Bench 
case,  I  was  myself  one  of  the  Judges  who  heard  it,  and  I  dis- 
sented from  the  opinions  of  my  colleagues.    But  it  must  be 
allowed  thajb  the  question  there  raised^  as  well  as  the  question 
whether  s.  211,  Indian  Penal  Code,  falls  within  the  categwy  of  con- 
tempts within  the  meaning  of  the  Indian  Penal  Code  and  the  Code 
of  Criminal  Procedure,  is  attended  with  some  difficulty,  and  chiefly 
in  consequence  of  there  being  no  definition  in  the  Indian  Penal  Code 
or  in  the  Criminal  Procedure  Code  of  the  word   contempt."  In 
England  a  contempt  of  Court  has  a  precise  and  definitive  meaning, 
by  which  it  is  restricted  to  offences  not  against  the  criminal  law 
generally  as  these  affect  Courts  of  Justice,  but  to  offences  directly 
against  the  authority  of  the  Courts  themselves  and  their  processj 
and  of  course  such  other  offences  as  are  declared  by  the  statute  to 
be  contempts.   Another  diifficulty  is  occasioned  by  the  variety  or 
rather  want  of  identity  of  language  in  the  Codes  in  regard  to  such 
questions  as  were  raised  in  the  Full  Bench  case,  and  also  in  regard 
to  s.  211.    Thus  there  is  a  whole  chapter  of  the  Penal  Code, 
chapter  X,  which  deals  with  the  subject  of  "  contempt  of  the 
lawful  authority  of  public  servants,"  in  which  apparently  are 
included  the  process  and  orders  of  Courts  of  Justice,  and  neither 
8.  193  nor  s.  211  are  to  be  found  within  the  provisions  of  that 
chapter.  The  offences  contemplated  by  these  sections,  however,  form 
part  of  chapter  XI  of  the  Penal  Code  entitled  "of  false  evidence 
and  offences  against  pubiic  justice,''  which  it  appears  to  me  are 
not  necessarily  contempts.  .Another  difficulty  arises  in  the  present 
case  from  the  wording  of  s.  473  of  the  Criminal  Procedure  Code, 
which  provides  that,  with  certain  exceptions,  "no  Court  shall  try 
any  person  for  an  offence  committed  in  contempt  of  its  own 
authority,"  and  my  honourable  colleague,  Mr,  Justice  Pearson,  is 
of  opinion  that  such  an  offence  is  covered  by  s.  468,  which  treats 
of  "  a  complaint  of  an  offence  against  public  justice,"  which  the 
offence  defined  by  s.  211  of  the  Penal  Code  undoubtedly  is^  but 
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is  it  therefore  an  offence  committed  "in  contempt  of  the  lawful  1880 
authority  of  a  Court "  ?   That  I  think  may  be  doubted,  although  I  Empebss  of 
say  again  such  may  have  been  the  intention  of  the  framers  of  the  India 
Criminal  Procedure  Code.   The  law  on  the  subject  is  by  no  means  Baldeo. 
clear,  but  in  the  present  case  we  need  not  trouble  ourselves  with 
speculations  respecting  the  meaning  of  these  sections  of  the  Penal 
Code  and  the  Code  of  Criminal  Procedure,  seeing  that  Baldeo's 
offence  against  s.  211  of  the  Penal  Code  was  not  such  as  is  pro- 
vided against  by  s.  473,  seeing  it  was  neither  committed  in  con- 
tempt of  nor  before  or  against  a  Civil  or  Criminal  Court.  The  ofienoe 
was  therefore  triable  by  the  Magistrate  himself  without  any 
sanction  and  in  virtue  of  his  own  powers.   The  present  appeal 
must  therefore  be  aUowed,  the  judgment  of  the  Judge  reversed, 
and  the  conviction  and  sentence  by  the  Joint-Magistrate  (in  sup- 
port of  which  there  appears  to  be,  as  I  have  already  stated,  ample 
evidence)  restored. 

Peabson,  J. — My  judgment,  dated  22nd  August  1877,  in  the 
case  of  JSmpress  v.  Kashmiri  Lai  (1),  which  came  before  the 
Full  Bench,  recognizes  the  offence  described  in  s.  211,  Indian  Penal 
Code,  as  a  contempt  of  Court,  when  committed  before  or  against 
a  Civil  or  Criminal  Court,  in  reference  to  and  in  accordance  with  the 
provisions  of  ss.  468  and  473,  Act  X  of  1872.    But  in  the  case 
brought  before  us  by  the  present  appeal  the  offence  under  the  afore- 
said section  of  which  Baldeo  had  been  convicted  was  not  committed 
before  or  against  a  CivU  or  Criminal  Court,  but  at  the  Baksha 
police-station.  The  false  charge  of  theft  was  made  to  Kudrat-ul-lah, 
assistant  derk  at  that  station,  and  was  never  preferred  by  Baldeo 
in  the  Joint-Magistrate's  Court.   This  being  so,  I  am  of  opinion 
that  the  provisions  of  ss.  468  and  473,  Act  X  of  1872,  are  inappli- 
cable, and  that  the  Sessions  J udge  has  erred  in  ruling  that  the  J oint- 
Magistrate  could  not  try  the  case  himself  or  that  his  sanction  or 
that  of  some  superior  Court  was  necessary  to  its  trial  by  another 
officer.   I  would  therefore  allow  the  appeal,  reverse  the  Sessions 
Judge's  order,  and  restore  the  finding  and  sentence  of  the  Joint- 
Magistrate. 

Appeal  allowed. 

(1)  I.  L.  E.,  1  All.,  m. 
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1880  APPELLATE  CIVIL. 

November  17» 

Before  Mr.  Justice  Spankie  and  Mr,  Justice  Straight. 
MAKTODI  KUAE  (Plaintiff)  v.  BALKISHEN  DAS  and  othkim 
(Defendants).* 

Suit  for  interest — Suit  for  money  payable  on  demand — Suit  for  money  de- 
posited payable  on  demand — Act  XV  of  1^71  {Limitation  Act),  sch.  ii, 
Nos.  59,  60,  68. 

The  plaintiff  in  this  suit  deposited  certain  money  with  the  defendants, 
a  finn  ol  bankers,  on  the  SOth  August  1863.  On  the  2nd  January  1867,  an 
account  was  stated  and  a  balance  found  to  be  due  to  the  plaintiff  consisting  of 
the  original  deposit  and  interest  on  the  same  calculated  at  six  per  jcent.  per 
annum.  On  the  11th  February  1876,  the  defendants  haying  proposed  to  pay 
the  plaintiff  such  balance,  together  with  interest  on  the  original  deposit,  from 
the  2nd  January  1867  to  the  15th  February  1876,  calculated  at  four  per  cent- 
per  annum,  the  plaintiff  demanded  that  she  should  be  paid  sudi  interest  at 
the  rate  of  six  per  cent,  per  annum.  The  defendants  refused  to  accede  to  this 
demand  on  the  14th  February  1876,  and  on  the  17th  of  the  same  month  they 
paid  the  plaintiff  such  baJance  with  such  interest  calculated  at  the  rate  they 
proposed,  viz .,  four  per  cent.  On  the  1 1th  February  1879,  the  plaintiff  brought 
the  present  suit  against  the  defendants  in  which  she  claimed  the  sum  repre- 
senting the  difference  between  such  interest  calculated  at  four  per  cent,  and 
six  per  cent.;  aUeging  that  her  cause  of  action  arose  on  the  14th  February  1876. 
Held  that  the  defendants  were  estopped  from  questioning  the  plaintiff's 
demand  for  such  interest  calculated  at  six  per  cent.  Held  also  that  the  suit 
could  no  the  regarded  as  either  one  for  money  lent  under  an  agreement  that 
it  should  be  payable  on  demand,  or  one  for  money  deposited  under  an  agree- 
ment that  it  should  be  payable  on  demand,  but  must  be  regarded  as  one  for 
a  balance  of  money  payable  for  interest  for  money  due,  to  which  d.  IX.,  a.  1 
of  Act  XIV  of  1859,  No.  61,  sch.  ii  of  Act  IX  of  1871,  and  No.  63,  sch.  ii  of 
Act  XV  of  1877  had  successively  applied,  and  the  suit  was  barred  by  limi- 
tation. 

The  facts  of  this  case  are  suflBciently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

The  Junior  Oovernment  Pleader  (Bahu  Dtoarka  Nath  Banarjt) 
and  Munshi  Kashi  Prasad  for  the  appellant. 

The  Senior  Oovernment  Pleader  (Lalac/wafa  Prasad)  and  Pandits 
Ajudhia  Nath  and  Bishamhhar  Nath  for  the  respondents. 

The  High  Couit  (Spankie,  J.,  and  Steaight,  J.,)  delivered  the 
following 

Judgment. — ^According  to  the  prayer  of  the  plaint  this  suit  is 
brought  to  recover  the  sum  of  Rs.  12,160-2-6,  alleged  balance 

*  First  Appeal,  No.  9  of  1880,  from  a  decree  of  Babu  Earn  Xali  Chaudhri, 
Subordinate  Judge  of  Benares,  dated  6th  September  1879. 
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of  interest,  due  from  the  defendants  to  the  plaintiff  on  an  amount  isso 
of  Es-  61,056,  from  the  2nd  of  January  1867  to  the  15th  of  Feb-  '^[^^^^^ 
mary  1876.    The  circumstances  out  of  which  the  daim  arises  Kuab 
appear  to  be  as  follows : — The  plaintiff  is  the  wife  of  Eai  Sita  Earn,  BiXKisHBir 
defendant  No.  3,  who  is  a  member  of  the  same  family  as  the  other 
defendants,  and  in  the  year  1873  was  a  partner  with  them  in  a 
banking  firm  at  Benares,  carrying  on  business  under  the  style  of 
Bai  Bam  Eishen  and  Eai  Sri  Eishen.    The  plaintiff  alleges  that, 
having  received  a  sum  of  Es.  60,000,  as  a  gift  from  her  husband, 
out  of  his  self -acquired  funds,  on  the  27th  August  1863,  she  on  the 
30th  of  the  same  month  paid  the  money  through  his  hands  into 
the  before  mentioned  firm  as  a  deposit.    She  further  asserts  that, 
according  to  a  long  and  well-established  custom  of  the  family, 
money  thus  deposited  by  members  of  it  was  entitled  to  interest  at 
the  rate  of  eight  annas  per  cent,  per  mensem,  and  as  the  accounts 
were  adjusted  and  the  interest  credited,  the  interest  was  treated  as 
part  of  the  principal  and  itself  carried  interest  at  the  above  rate. 
It  seems  that  in  1867  the  firm  of  Eai  Bam  Kishen  and  Eai  Sri 
Kishen  was  dissolved,  and  subquently  a  partition  suit  was 
brought  by  defendant  No.  2,  Eai  Narsingh  Das,  against  Eai 
Narain  Das,  defendant  No.  1.    In  execution  of  the  decree  obtained 
by  the  former  person,  one  Syed  Ahmad  Khan,  c.s.i.,  was  appointed 
commissioner  to  effectuate  partition  and  determine  the  accounts 
between  the  parties.   From  the  books  of  the  defendants*  firm,  it 
appears  that  on  the  2nd  January  1867,  a  balance  of  the  plaintiff *s 
account  was  struck,  and  a  sum  of  Es.  61,056  was  found  to  be  due 
to  her.    This  was  made  up  of  four  entries,  the  first  one  for  the 
principal  amount  of  Es.  60,000,  and  the  remaining  three  items  of 
interest  from  Sambat  1921-22-23  at  the  rate  of  eight  annas  per 
cent,  per  mensem    It  may  be  observed  in  passing  that  this  account 
does  not  bear  out  the  plaintiff's  allegation,  that  the  practice  of  the 
firm  was  to  give  compound  interest;  nor,  as  a  fact,  does  she  by 
her  plaint  daim  it.   In  the  course  of  carrying  out  the  duties 
intrusted  to  him,  it  became  necessary  for  the  commissioner,  Syed 
Ahmad  Ehan,  to  ascertain  what  amount  of  interest  was  due  from 
the  defendants'  firm,  between  the  2nd  of  January  1867,  and  the 
15th  February  1876.   This  he  proceeded  to  calculate  at  the  rate 
of  Bs.  4  per  cent,  per  annum  and  declared  the  amount  to  be 
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1880  Rs.  22,265.  On  the  11th  of  February  1876,  the  plaintiflE  demand- 
Makundi  ^  principal  and  interest  at  the  rate  of  lis.  6  per  cent,  per 
KuAB  annum  from  the  commissioner,  but  upon  the  14th  February  1876 
Balkishen  ^  refused  to  pay  it,  and  upon  that  date  the  plaintiff  alleges  her 
l^As.  cause  of  action  to  have  arisen.  On  the  17th  February  1876,  the 
commissioner  paid  to  her,  through  the  hands  of  her  husband, 
Bs.  83,321-1-6  instead  of  Es.  95,471  which  she  claimed.  It  is  for 
the  difference  between  these  two  sums  that  the  present  suit  was 
brought  on  the  11th  February  1879.  Eai  Sita  Bam,  defendant 
No.  3,  by  his  written  statement,  admitted  that  the  plaintifi  was 
entitled  to  interest  at  the  rate  of  eight  annas  per  cent,  per  mensem, 
and  prayed,  as  he  had  not  offered  any  resistance  to  her  daim,  that  he, 
should  be  exempted  from  costs.  The  remaining  defendants  pleaded 
in  substance,  (i)  that  the  transaction  between  themselves  and  the 
plaintiff  was  in  the  nature  of  a  loan,  and  that  therefore  the  suit  was 
barred  by  No.  69,  sch.  ii,  Act  XV  of  1877;  (ii)  that  there  is  no 
such  custom  in  the  family  as  that  alleged  by  the  plaintiff ;  (iii)  that 
the  Bs.  50,000  was  in  reality  the  money  of  Bai  Sita  Bam,  that  he 
had  fictitiously  paid  it  into  the  firm  in  the  name  of  his  wife,  the 
plaintiff,  and  that  being  his  money,  it  was  only  entitled  to  inter- 
est at  Bs.  4  percent,  per  annum;  (iv)  that  the  higher  rate  of 
interest  had  been  entered  in  the  books  of  the  firm  of  Bai  Bam 
Eashen  and  Bai  Sri  Eishen  at  the^instigation  of  Bai  Sita  Bam, 
the  husband  of  the  plaintiff,  and  without  the  consent  of  his  part- 
ners; (y)  that  in  the  suit  between  Bai  Narsingh  Das  and  Bai 
Narain  Das  for  partition,  to  which  Bam  Sita  Bam  was  a  party, 
he  as  the  husband  of  the  plaintiff  and  the  real  owner  of  Rs.  60,000 
was  bound  by  the  decision  of  this  Court  as  to  the  rate  of  inter- 
est being  Bs.  4  per  cent,  per  annum,  and  that,  haying  accepted 
of  Bs.  83,321-1-6,  it  is  incompetent  for  the  plaintiff,  as  his  wife,  to 
bring  the  present  suit  in  contravention  of  the  provisions  of  s.  13, 
Act  X  of  1877;  (vi)  that  the  suit  is  a  collusive  one,  and  that  Bai 
Sita  Bam  is  the  real  plaintiff ;  (vii)  that  the  amount  daimed  is  in 
excess  of  the  proper  sum  due  by  Bs.  1,017-9-9. 

The  case  was  heard  before  the  Subordinate  Judge  of  Benares  on 
the  6th  September  1879.  With  regard  to  the  plea  of  res  judicata, 
he  held  it  inapplicable  on  the  groimd  that  he  plaintiff  herself  t  was 
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no  party  to  the  suit  in  the  High  Court  in  1871 ;  bat,  without  dealing  1880 
•with  the  other  qnestions  raised,  he  haa  decided  that  the  plaintiff's  Makusdi 
claim  is  barred  both  by  Act  XIV  of  1859  and  Act  XV  of  1877.  Kuae 
The  ground  upon  which  he  proceeds  is  that  the  transaction  Balkishii 
between  the  parties  was  in  the  nature  of  a  loan,  and  that  limitation 
would  therefore  run  from  the  date  when  the  original  loan  was  made» 
namely,  the  30th  August  1863.  A  great  deal  of  his  judgment  is 
taken  up  in  discussing  the  oircomstances  relating  to  the  original 
deposit  of  the  Es.  50,000 ;  but  a  dose  examination  of  the  facts  of 
the  case  shows  that  this  is  only  of  indirect  importance.  The 
principal  sum  of  Bs.  60,000  has  admittedly  been  repaid,  together 
,  with  Bs.  11,056  interest  due  to  the  2nd  January  1867.  But,  as 
has  already  been  pointed  out,  this  latter  sum  is  not  made  up  in  the 
manner  alleged  by  the  plaintiff  in  her  plaint,  namely,  by  adding 
each  instalment  of  interest  to  the  principal  sum  and  allowing  com- 
pound interest.  On  the  contrary,  each  of  the  three  items  is  estimated 
on  Bs.  50,000  only.  It  would  therefore  seem  that  the  plaintiff  has 
somewhat  unnecessarily  introduced  the  question  of  compound  inter- 
est, and  having  accepted  payment  of  the  principal  sum  with  interest, 
she  cannot  now  properly  claim  it,  and  indeed,  as  a  matter  of  fact* 
she  does  not  do  so.  Her  suit  is  actually  brought  for  the  recovery  of 
nine  years  one  month  and  twelve  days'  difference  in  interest,  bet- 
ween Bs.  4  per  cent,  per  annum  and  Es.  6,  from  the  2nd  of  Janu- 
ary 1867,  to  the  15th  of  February  1876.  Now  it  is  to  be  observed 
that  the  Es.  12,160-2-6,  which  she  claims,  is  not  worked  out  upon 
a  basis  of  compound  interest  on  Bs.  60,000  from  August  1863,  as 
might  have  been  expected,  but  is  the  difference  in  simple  interest 
between  4  and  6  rupees  per  cent,  on  the  Es.  61,056,  balance 
gtruok  in  the  defendants*  books  in  her  favour  on  the  2nd  of  Janu- 
ary 1867 ;  nor  must  the  fact  be  lost  sight  of  that,  though  items  of 
simple  interest  only  were  credited  in  that  account  for  Sambat  1921- 
22-23,  the  interest  calculated  by  the  oommissioner  for  the  period 
from  1867  to  1876,  at  4  per  cent.,  was  in  this  sense  compound,  that 
it  was  estimated,  not  on  the  Es.  50,000,  principal  sum,  but  upon 
that  amount  plus  the  three  years*  simple  interest,  in  all  Es.  61,056. 
"While  therefore,  on  the  one  hand,  as  we  have  already  remarked,  the 
plaintiff  could  not  properly,  and  does  not,  daim  compound  interest ; 
yet|  on  the  other,  it  does  not  Ue  in  the  mouths  of  the  defendants  to 
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1880  question  the  demand  for  6  per  cent.,  when,  apart  from  the  entries  in 
"makundi"  books,  they  have  by  payment  of  the  Es.  61,056  practically 
KvAB,  admitted  interest  at  that  rate  to  be  due  down  to  1867.  We  do  not 
Balkmhen  q^t®  follow  the  remarks  of  the  Subordinate  Judge  with  regard  to 
l^As.  the  period  of  limitation  having  commenced  to  run  on  the  30th  of 
Augast  1863.  In  reality,  no  question  arises  in  the  suit  concerning 
the  principal  sum,  for  that  has  been  admittedly  repaid,  as  also 
interest  on  it  at  6  per  cent,  down  to  2nd  January  1867 ;  and  with 
reference  to  the  interest  now  claimed,  whether  4  or  6  per  cent.,  no 
portion  of  it  accrued  until  the  month  of  January  1867.  Now  it 
must  be  remembered  that  at  this  time  the  firm  of  Bai  Eam  Eishen 
had  ceased  to  carry  on  business,  and  was  being  wound  up  by  the 
commissioner,  and  through  the  succeeding  years,  until  February 
1876,  the  plaintiff's  Bs.  60,000,  with  the  annual  increments  of 
interesi;,  remained  in  the  hands  and  at  the  disposal  of  the  defendants, 
and  we  think  it  must  be  taken  that  the  relations  between  the  parties 
continued  upon  the  same  footing  as  they  had  been  down  to  the  date 
of  the  balance  being  struck.  No  doubt  there  was  no  formal  carry- 
ing of  interest  to  the  credit  of  the  plaintiff's  account  in  the  defend- 
ants' books  from  1867  to  1876,  but  that  some  interest  was  payable 
has  never  been  disputed,  and  the  only  point  now  is,  at  what  rate 
should  it  be  estimated  P  With  regard  then  to  the  matter  of  limita- 
tion, in  reference  to  which  the  Subordinate  Judge  dismissed  the 
suit,  the  question  arises,  in  what  light  is  the  difference  between  the 
4  per  cent.,  which  has  been  admitted  and  paid  by  the  defendants, 
and  the  6  per  cent.,  which  is  disputed  by  them,  in  other  words,  the 
contested  2  per  cent,  to  be  regarded?  Is  it  money  lent  under 
an  agreement  that  it  should  be  payable  on  demand ;  or  is  it  money 
deposited  under  an  agreement  that  it  should  be  payable  on  demand ; 
or  is  it  money  payable  for  interest  upon  money  due  P  We  do  jiot 
think  that  it  can  be  treated  as  money  lent,  nor  does  it  appear  to  us 
that,  under  the  droumstances  of  the  case,  it  can  be  regarded  as  a 
deposit.  But  it  seems  naturally  and  reasonably  to  fall  within  the 
description  of  a  balance  of  money  payable  for  interest  upon  money 
due  from  the  defendants  to  the  plaintiff.  To  hold  it  a  deposit 
would  be  tojunreasonably  strain  construction,  and  to  throw  it  into 
the  category  of  loan  could  not  improve  the  plaintiff's  position,  so 
far  as  limitation  is  concerned.   The  Subordinate  Judge  seems  to 


Digitized  by 


VOL.  m  ]  ALLAHABAD  8EEIES. 


838 


have  lost  sight  of  the  oiromnstanoes  that,  even  if  his  view  of  the  1880 
law  is  correct,  and  the  transaction  was  one  of  lending  and  borrow-  Makundi 
ing,  each  successive  instalment  of  interest,  as  it  fell  due  and  Kuab. 
remained  in  the  hands  of  the  defendants,  impliedly  became  a  sepa-  Balkishek 
rate  and  specific  loan,  and  that,  so  far  as  the  last  two  years,  namely, 
1877  and  1878,  are  concerned,  the  suit  was  not  barred.   Under  all 
the  circumstances,  we  are  of  opinion  that  d.  ix,  s.  1,  Act  XIY 
of  1859,  No.  61,  Bch.  ii  of  Act  IX  of  1871,  and  No.  63,  sch.  ii.  of 
Act  XV  of  1877,  have  successively  been  applicable  to  the  relations 
between  the  parties,  and  that  the  plaintiff's  claim  is  barred  by  limi- 
tation.   The  appeal  must  therefore  be  dismissed  with  costs. 

Appeal  dismissed. 


Before  Mr.  Justice  Spankie  and  Mr.  Justice  Straight 

BISEAM  MAHTON  (Dbobbb-holdeb)  v,  SAHIB-UN-NISSA  (Auction-  -^^^^^^^^ 
pubchasbb).* 

Sale  in  execution— Eoliday-^dct  Xqfl%17  {Ciml  Procedure  Code),  s.  311— 
Irregularity  in  publication  or  conduct  of  sale. 

The  sale  of  immoveable  property  by  an  amfn  on  a  close  holiday  is  not 
illegal,,  nor  is  it  an  irregnlaiity  in  publishing  or  condaoting  the  sale. 

A  CERTAIN  dwelling-house  was  sold  in  execution  of  a  decree  on 
the  24th  November  1879,  the  sale  being  conducted  by  an  officer  of 
the  Court  executing  the  decree.  On  the  3rd  December  1879,  the 
decree-holder  applied  to  the  Court  to  set  aside  the  sale  on  the 
ground  that  it  had  taken  place  on  a  public  holiday,  and  in  conse- 
quence the  house,  which  was  worth  Bs.  300,  had  been  purchased 
by  the  sister  of  the  judgment-debtor  for  Es.  17.  The  auction- 
purchaser  of  the  house  opposed  this  application.  The  Court  dis- 
allowed the  decree-holder's  objection  to  the  sale  on  the  ground 
that  the  holding  of  a  sale  in  execution  of  a  decree  on  a  holiday 
was  not  illegal;  and  made  an  order  confirming  the  sale.  The 
decree-holder  appealed  to  the  High  Court* 

Munshi  Sukh  Bam^  for  the  appellant. 

*  First  Appeal,  No.  120  of  1880,  from  an  order  of  Bai  Makhan  LaL 
Subordinate  Judge  of  Allahabad,  dated  the  dOth  May  1880. 
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1880        The  Senior  Oovernmeni  Pleader  (Lala  Jmla  Prasad)  for  the 


BisBAM  respondent. 

Mahton      The  judgment  of  the  Court  (Spankib,  J.,  and  Straight,  J.,) 

Sahib-un-  was  delivered  by 
NI88A.  Spankie,  J. — ^We  are  not  prepared  to  say  that  the  sale  of  pro- 
perty by  an  amin  of  the  Oourt  on  a  close  holiday  is  illegal.  We  can- 
not find  that  suohasale  has  ever  been  forbidden  by  the  late  Sudder 
Dewanny  Adawlut  or  by  this  Court.  Sales  of  land  and  of  rights 
and  interests  in  land  paying  revenue  to  Government  during  the 
Dasehra  and  Muharram  vacations  were  prohibited  by  a  notification 
of  the  Sudder  Dewanny  Adawlut,  No.  1649  of  1851,  but  this  prohi- 
bition has  not  been  extended  to  sales  by  amins.  No  rules  by  this 
Court  for  the  guidance  of  the  Courts  in  the  exercise  of  their  duties 
in  respect  to  sales  have  hitherto  been  published.  There  is  nothing 
in  Act  X  of  1877  which  forbids  sales  on  a  close  holiday.  Such  a 
sale  does  not  appear  to  be  illegal.  Even  if  it  could  be  contended 
that  the  sale  of  moveable  property  by  an  amin  on  a  close  holiday 
was  irregular,  the  irregularity  would  not  vitiate  the  sale,  but  the 
person  sustaining  the  injury  may  proceed  as  directed  in  s.  298  of 
the  Civil  Procedure  Code.  In  sales  of  immoveable  property  the  sale 
can  only  be  set  aside  when  substantial  injury  has  been  caused  by 
reason  of  material  irregularity,  as  provided  in  s.  311  of  the  Code. 
No  material  irregularity  in  pubUshing  or  conducting  the  sale  has 
been  shown  in  the  case  before  us.  Still  less  does  it  appear  to  be 
established  that  any  material  injury  has  been  suffered.  Conse- 
quently we  should  dismiss  the  appeal  and  affirm  the  order  with 
costs. 

No^^er26  W^r^  ^^^^^  Stuart,  Et,,  Chief  Juitice,  and  Mr.  Justice  Oldfield- 
 ISHEI  DAT  (Plahteiff)  v.  HAE  NAEAIN  LAL  ato  othkbb  (Defeitd- 

AKTS).* 

Bes  judicata— Act  X  qf  1877  (Civil  Procedure  Code),  #.  13. 

J,  to  whom  the  obligee  of  a  bond  for  the  payment  of  money  in  which  im- 
moTeable  property  was  hypothecated,  had  assigned  by  sale  her  right  thereunder, 
sued  by  virtue  of  the  deed  of  sale  on  such  bond  for  the  money  due  thereunde, 

♦  Second  Appeal,  No.  1032  of  1879,  from  a  decree  of  H.  A.  Harrison,  Esq^ 
Judge  of  Mirzapur,  dated  the  9th  July  1879,  affirming  a  decree  of  Monshi 
Madho  Lai,  Munsif  of  Mirzapur,  dated  the  27th  March  1879. 
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claiHiing  to  recorer  by  the  sale  of  the  hypothecated  property.  This  suit  was  iggo 

dismissed  on  the  ground  that  the  deed  of  sale,  not  being  registered,  could  not  be  "T  ir — 

receired  in  evidence,  and  consequently  jT*  right  to  sue  on  such  bond  failed.   I  ^ 
haying  procured  the  execution  of  a  fresh  deed  of  sale  and  caused  it  to  be  register-  Hjlb  Nabaiv 
ed,  brought  a  second  suit  on  such  bond  by  yirtue  of  such  deed  of  sale,  claiming 
as  before.   B.elA  that  the  second  suit  was  not  barred  by  the  provisions  of 
8.13of  ActXof  1877. 

The  plaintifi  in  tluB  sait  sned  for  Bs.  163-12-0,  principal  and 
interest,  on  a  mortgage-bond  {disM-bandhak),  bearing  date  the  25th 
May  1874,  claiming  to  recover  such  money  by  the  sale  of  the  land 
and  other  property  hypothecated  in  such  bond.  This  mortgage-* 
bond  had  been  executed  by  the  defendants  in  favonr  of  one  Bam 
Gharan.  After  the  death  of  Bam  Charan  his  heirs,  his  widow  Par- 
bati,  and  his  nephew,  conveyed  their  rights  and  interests  nnderthis 
mortgage  and  under  other  mortgages  to  the  plaintiff,  for  Bs.  150, 
the  deed  of  sale  being  dated  the  13th  March  1878.  This  deed  was 
not  registered.  The  plaintiff,  by  virtue  thereof,  sued  the  defendants 
upon  the  mortgage-bond  of  the  25th  May  1874,  claiming  to  recover 
Rs.  146  thereunder  by  the  sale  of  the  hypothecated  property.  This 
Boit  was  dismissed  on  the  20th  May  1878,  on  the  ground  that  the 
deed  of  sale,  not  being  registered,  could  not  be  received  in  evidence, 
and  the  suit  was  consequently  not  maintainable.  On  the  8th 
November  1878,  the  heirs  of  Bam  Charan  executed  a  second  deed 
of  sale  in  favour  of  the  plaintiff,  in  which  they  again  transferred  to 
him  their  rights  and  interests  under  the  mortgage-bond  of  the  25th 
May  1874,  and  the  other  mortgages,  the  consideration-money  pur- 
porting to  be  Es.  150.  This  deed  of  sale  was  duly  registered.  The 
plaintiff  brought  the  present  suit  on  the  mortgage-bond  of  the  25th 
May  1874,  by  virtue  of  this  second  deed  of  sale.  The  Court  of  first 
instance  held  that  the  present  suit  was  barred  by  the  provisions  of 
B.  13,  Act  X  of  1877,  its  reasons  for  so  holding  being  as  foUows: — 
*^  In  my  opinion,  the  case  is  liable  to  be  dismissed  on  the  ground  that, 
when  the  plaintiff's  daim  for  the  very  debt  has  once  been  dismissed, 
he  cannot  sue  again  for  that  very  debt,  no  matter  on  what  grounds 
that  case  was  dismissed :  in  other  words,  the  plaintiff's  claim  is,  in 
my  opinion,  barred  by  s.  13,  Act  X  of  1877 :  in  the  former  case  the 
plaintiff  had  claimed  this  veiy  debt,  basing  his  right  on  a  sale-deed 
executed  by  the  .same  person  by  whom  the  present  sale-deed  has 
been  executed:  the  present  debt  and  the  plaintiff's  right  on  the 
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1880     sale-deed  fonned  the  Bubjeot  of  the  former  suit,  and  the  same 
IsHBi  Dat"  tl^i^gs  form  the  subject  of  the  present  suit  also :  henoe,  nnder 
J-       8.  13,  Act  X  of  1877,  the  present  claim  will  not  lie:  it  is  true 
Lal.  plaintiff's  first  claim  was  dismissed  because  the  plaintiffs 

sale-deed  was  not  registered;  still  his  daim  to  recover  the  money 
was  dismissed  along  with  it,  and  he  has  no  right  to  bring 
a  claim  on  the  betsis  of  a  second  sale-deed. "  On  appeal  by 
the  plaintiff  the  lower  appellate  Court  was  also  of  opinion  that  the 
suit  was  not  maintainable,  holding  that  nothing  passed  to  the  plain- 
tiff under  the  second  sale,  and  that,  if  anything  passed,  the  suit 
was  barred  by  the  provisions  of  s.  13  of  Act  X  of  1877.  The 
reasons  of  the  lower  appellate  Court  for  so  holding  were  as  fol- 
lows The  mortgage  rights  were  sold  to  the  plaintiff  on  the  13th 
March  1878,  and  the  purchase-money  was  paid  to  Parbati :  from 
and  after  that  date  she  ceased  to  have  any  interest  in  the  mort- 
gage :  she  had  sold  her  rights  and  been  paid  for  them :  after  the  sale 
she  could  not  have  sued  the  mortgagors  for  the  mortgage-money 
as  she  had  no  mortgage  rights,  and  for  the  same  reason  she  had  no 
right  to  sell  in  November  1878:  the  deed  of  sale  she  executed  was 
so  much  waste  paper,  purporting  as  it  did  to  transfer  rights  which. 
Parbati  had  not  to  transfer,  as  she  had  parted  with  them  in  March, 
of  the  same  year :  if  the  second  sale-deed  was  to  remedy  the  defect 
of  the  first  one,  then  the  suit  is  barred  under  s.  13  :  if  the  second 
sale-deed  is  an  entirely  separate  transaction,  then  the  defendants ' 
contention  that  no  suit  will  lie  on  it  is  right,  for  the  rights  the 
subject  of  the  sale  were  not  Parbati's  to  transfer :  the  appellant 
urges  that  the  sale-deed  shows  that,  after  the  first  suit  was  dismis- 
sed, the  plaintiff  demanded  back  his  money  from  Parbati,  and  that 
the  second  sale  deed  was  executed  in  lieu  of  retaining  the  money: 
on  this  the  Court  has  simply  to  observe  that  the  first  sale  was  a 
bond  fide  one:  the  effect  of  the  Subordinate  Judge's  decision  dis- 
missing the  suit  based  on  it  was  not  to  cancel  the  deed  of  sale  or 
invalidate  it,  the  sale  having  taken  place,  but  that  the  deed  could 
not  be  produced  in  Court  as  it  had  not  been  registered :  he  could 
plaintiff's  business  to  see  that  the  deed  was  registered :  he  could 
not  enforce  his  demand  for  a  refund  of  his  money  by  Parbati  by  suit, 
for  he  could  not  say  that  the  sale  had  been  carried  out,  and  it 
was  his  fault  that  he  did  not  register  the  deed  or  cause  its  regis- 
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tration,  without  whioh  he  could  not  make  it  the  basis  of  suit  in  1880 

a  Civil  Court :  the  respondents*  (defendants')  objection  therefore  igmn  pj^^ 

that  the  suit  will  not  lie  on  the  present  sale-deed  is  good."  ^ 

^     ^  ^  HabNabaut 

The  plaintiff  appealed  to  the  High  Court,  contending  in  the  Lal. 

memorandum  of  appeal  that  the  present  suit  was  not  barred  by  the 

provisions  of  s.  13,  Act  X  of  1877,  as  the  matters  in  issue  in  the 

former  suit  had  not  been  determined,  and  the  causes  of  action  in 

the  two  suits  were  distinct ;  and  that  there  was  no  reason  in  law  or 

equity  why  the  present  Fait  instituted  on  the  basis  of  a  valid  and 

registered  deed  should  not  be  tried  and  determined. 

The  Senior  Oovernment  Pkader  (Lala  Juala  Prasad)  and  Mun- 
ahi  Hanuman  Prasad  for  the  appellant. 

Pandit  Bkhambhar  Nath^  Pandit  JJudhia  Naih^  and  Lala 

Lalia  Prasad  for  the  respondents. 

The  Court  (Stuart,  C.J.,  and  Oldfibld,  J.)  made  the 
following 

Okder  of  Eemand. — The  defendant  executed  a  deed  of  mort- 
gage in  favour  of  one  Eam  Charan  on  25th  November  1874,  and 
the  latter's  widow  assigned  the  rights  of  the  mortgagee  to  plaintiff 
by  deed  of  sale  dated  13th  March  1878.  The  plaintiff  then  brought 
a  suit  against  defendant  to  recover  on  the  bond.  The  suit  was 
dismissed  on  the  ground  that  the  deed  of  sale  in  plaintiff's  favour, 
being  unregistered,  was  inadmissible  in  evidence,  and  in  consequence 
his  title  to  sue  on  the  bond  failed.  Plaintiff  then  got  his  vendors  to 
execute  a  fresh  deed  of  sale  in  his  favour,  and  he  has  brought  the 
present  suit  against  defendant  to  recover  on  the  bond.  The  Judge 
has  dismissed  the  suit  on  grounds  which  appear  to  us  to  be  erro- 
neous. He  seems  to  hold  that  the  present  suit  is  barred  by  s.  13> 
Act  X  of  1877,  and,  if  not,  that  the  second  deed  of  sale  could  con- 
vey no  title,  since  all  the  interest  which  the  vendor  had  had  already 
been  conveyed  to  plaintiff  by  the  first  deed.  But  s.  13,  Act  X  of 
1877,  cannot  apply,  since  the  two  suits  have  not  been  brought 
under  the  same  title.  The  title  of  plaintiff  is  in  this  sdt  based  on 
a  deed  of  sale  subsequent  to  the  disposal  of  the  former  suit,  and  it 
cannot  be  held  that  the  second  deed  conveyed  no  interest  to  the 
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1880      plamtifE  by  reason  of  the  vendor  having  already  parted  with  his 
IsHEi  Dat                     previous  sale-deed,  since  the  latter  deed,  being  nn- 
V,       registered,  could  not  affect  the  property.   In  fact,  the  first  suit  came 
^^j^f^^  to  nothing,  the  whole  record  disappearing  and  leaving  nothing  on 
which  a  plea  of  res  judicata  or  any  other  plea  could  be  based.  Wo 
therefore  reverse  the  decree  of  the  lower  appellate  Court  and 
remand  the  case  to  that  Court  to  try  the  issue  as  to  the  amount 
due  to  plaintiff.    On  submission  of  the  finding,  ten  days  will  be 
allowed  for  objections.   

APPELLATE  CRIMINAL. 


Before  Mr.  Justice  Pearson, 
No^^er21.         EMPEESS  OF  INDIA  v.  BHAIRON  SINGH  and  othbbs. 

  Confession— Act  IoflS72  (Evidence  Act),  s,  24r--Act  Xof  1872  {Criminal 

Procedure  Code),  ss.  122,  346. 

A  confession  does  not  become  irrelerant  merely  because  the  memorandmn 
required  by  law  to  be  attached  thereto  by  the  Magistrate  taking  it  has  not 
been  written  in  the  exact  form  prescribed. 

This  was  an  appeal  by  six  persons  convicted  on  a  trial  held  by 
by  Mr.  J.  H.  Prinsep,  Sessions  Judge  of  Cawnpore.   It  appeared 
that  fonr  of  the  convicted  persons  had  made  confessions  to  Chobari 
Prasad,  the  Magistrate  who  bad  been  deputed  to  make  a  preliminary 
inquiry  into  the  case,  which  were  recorded  and  attested  by  the  Ma- 
gistrate's signature.  A  certificate  was  appended  to  each  of  such  con- 
fessions to  the  efEect  that  the  statement  had  been  taken  in  the  presence 
and  bearing,  of  the  accused  person,  and,  having  been  read  to  bim, 
was  verified  by  him,  and  such  certificate  was  signed  by  the  Magis- 
trate.  These  confessions  were  forwarded  by  Chohari  Prasad  to  Sana- 
ul-lah  Khan,  tbe  Magistrate  who  inquired  into  and  committed  the 
case  for  trial.    The  same  four  persons  also  made  confessions  before 
tbe  committing  Magistrate.   These  confessions  were  recorded  by 
bim  on  the  19th  May  1880,  under  his  own  hand,  and  were  signed 
by  him.    On  the  10th  June  1880,  such  persons  having  been  asked 
whether  they  wished  any  witnesses  to  be  summoned  to  give  evi- 
dence before  the  Court  of  Session,  their  answers  were  recorded 
after  their  confessions,  and  after  their  answers  a  certificate  was 
appended  signed  by  the  Magistrate  to  the  efEect  that  their  answer 
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were  taken  down  in  his  presence  and  what  was  stated  therein  was  188O 

right  and  correct.  =  

°  Empbsss  of 

It  was  contended  before  the  High  Court  that  the  confessions,  ^^^^ 
not  having  been  recorded  according  to  law,  were  not  admissible  in  ^^^^^^^ 

Of  SiNOH. 

eyidenoe. 

Munshi  Kashi  Prasad  for  the  appellants. 
The  Junior  Oovernmmt  Pleader  (Babu  Dmrka  Nath  Banarji) 
for  the  Crown. 

Pearson,  J. — The  disregard  by  the  native  Magistrates  Chohari 
Prasad  and  Sana-ul-lah  of  the  provisions  of  ss.  122  and  346  of 
the  Procedure  Code  is  highly  reprehensible,  and  the  District  Magis- 
trate mnst  be  directed  to  take  care  that  in  future  those  provisions 
of  the  law  be  strictly  observed  by  the  Magistrates  subordinate 
to  him.  But  it  does  not  follow  that  the  confessions  made  before 
the  above-named  Magistrate  in  this  case  cannot  be  taken  into  con- 
sideration merely  because  the  memoranda  required  by  law  to  be 
attached  thereto  have  not  been  written  in  the  exact  form  prescribed. 
S.  24  of  the  Indian  Evidence  Act  is  the  law  by  which  we  must  be 
guided  in  this  matter.  I  see  no  sufficient  reason  to  believe  that 
the  confessions  were  "caused  by  any  inducement,  threat,  or  promise, 
having  reference  to  the  charge  against  the  accused  persons  pro- 
ceeding from  a  person  in  authority  and  sufficient  to  give  the  accused 
persons  grounds,  which  would  appear  to  them  reasonable,  for  sup- 
posing that,  by  making  the  same,  they  would  gain  any  advantage 
or  avoid  any  evil  of  a  temporal  nature  in  reference  to  the  proceed- 
ings against  them."  Two;of  the  confessing  prisoners  stated,  it  is  true, 
in  the  Sessions  Court  that  they  had  been  maltreated  by  the  police, 
but  they  offered  no  proof  of  their  statements,  b,nd  never  alleged 
anything  of  the  kind  before  the  native  Magistrates.  The  prisoner 
Guhbar  Singh,  who  is  one  of  the  two  who  pretend  to  have  been 
maltreated,  is  not  one  of  the  appellants.  The  other  is  Patti  Singh, 
whose  confession  like  that  of  Debi  Din,  amounts  to  a  confession 
of  abetment  only.  I  am  of  opinion  that  those  two  prisoners  should 
have  been  convicted  of  abetment  only  of  the  attempt  made  to 
murder  Gopal  Singh.  Indeed,  the  prisoners  Gahbar  Singh,  Muru 
Singh,  Hiicmat  Singh,  Jodha  Singh,  and  Narain  Singh,  seem  to 
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1880  have  been  guilty  of  no  more  than  abetment  of  the  attempt  actually 
Emprbss  of  Bhairon  Singh.   But  they  cannot  claim  on  this  account 

India  any  modification  of  the  punishment  awarded  to  ihem.  It  is  ad- 
Bhaibon  mittedbythe  pleader  for  the  appellants  that,  if  the  confessions 
SiJUQB.  made  before  the  Native  Magistrates  betaken  into  consideration,  the 
convictions  tennot  be  sucessfully  impugned.  Those  confessions, 
as  I  have  already  intimated,  cannot  be  held  to  be  irrelevant  under 
the  law  of  evidence,  and  are  accepted  by  me  as  having  been  volun- 
tarily made.   The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 


CIVIL  JURISDICTION. 


November90,  Before  Mr,  Justice  Spankie  and  Mr,  Justice  Straight. 

BANSI  DHAE  (Plaintiff) ©.HAB  SAHAI  and  anotheb  (Defendants).* 

Begistered  bond  payable  on  demand — Limitation — Act  XIV  of  1859 
(Limitation  Act)^Act  IX  of  1871  (Limitation  Act)-- Act  XV  oj  1877 
(iMnitation  Act). 

The  cause  of  action  in  a  suit  on  a  registered  bond  payable  on  demand,  bearing 
date  the  2nd  March  1870,  was  alleged  to  have  arisen  on  the  6th  Jannai7l879, 
the  date  of  demand.  Under  Act  XIV  of  1859  the  limitation  for  snch  a  suit  was 
six  years  computed  from  the  date  of  the  bond.  Before  that  period  expired 
Act  IX  of  1871  came  into  force,  which  provided  a  limitation  for  such  a  suit  of 
three  |y  ears  computed  from  the  date  !of  demand.  Held  that,  as  the  cause  of 
action  and  the  institution  of  such  suit  occurred  after  the  repeal  of  Act  IX  of 
1871,  the  provisions  of  that  Act  were  not  applicable,  and  accordingly, 
whether  Act  XIV  of  1859  or  Act  XV  of  1877  governed  such  suit,  it  was 
barred,  as,  in  either  case,  limitation  began  to  run  from  the  date  of  sudi  bond. 

The  plaintiff  sued  on  a  registered  bond,  bearing  date  the  2nd 
March  1870,  for  Ks.  399-4-0,  principal  and  interest,  the  suit  being 
instituted  after  Act  XV  of  1877  came  into  force.  The  amount  of 
his  bond  was  payable  on  demand.  The  plaintiff  stated  in  his 
plaint  that  the  cause  of  action  arose  on  the  5th  January  1879,  the 
date  of  demand.  The  defendants  set  up  as  a  defence  to  the  suit  that 
it  was  barred  by  limitation,  inasmuch  as  the  provisions  of  Act  XIV 
of  1859  were  applicable,  the  bond  having  been  executed  when  that 

•  Application,  No.  73B.  of  1880,  for  the  revision  xmder  s.  622  of  Act  X  of 
1877  of  an  order  of  Maulyi  Maksud  Ali  E!han«  Subordinate'  Judge  (A 
Ifioradabod,  dated  the  16th  April  ]880. 
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Act  was  in  foroe,  and  nnder  that  Aot  the  period  of  limitation  began  1880 
to  run  from  the  date  when  the  bond  was  exeouted^  and  the  suit  had  g^j^gj  Dhab 
not  been  brought  within  six  years  from  that  date.    The  Court  of  ^  ^- 
first  instance  held  that  the  provisions  of  Aot  IX  of  1871  were 
applicable,  inasmuch  as,  when  that  Aot  was  passed,  the  period  of 
limitation  provided  for  the  suit  by  Act  XTV  of  1859  had  not 
expired,  and  the  suit  having  been  brought  within  three  years  from 
the  date  of  demand  was  within  time.    On  appeal  by  the  defendant, 
the  lower  appellate  Court  held  that  the  provisions  of  Aot  XV  of 
1877  were  applicable,  and  limitation  should  be  con;iputed  from  the^ 
date  of  the  bond,  and  the  suit  not  having  been  brought  within  six 
years  from  that  date  was  barred  by  limitation. 

The  plaintiff  applied  to  the  High  Court,  under  s.  622  of  Act  X 
of  1877,  to  revise  the  lower  appellate  Court's  ruling,  contending 
that  the  suit  was  within  time. 

Munshi  Ranumm  Prasad  for  the  plaintiff. 

Pandit  BUhambhar  Nath  and  Mir  Zahur  Mmain  for  the  defen- 
dants. 

The  judgment  of  the  Court  (Spankie,  J.,  and  Straight,  J.) 
was  delivered  by 

Stbaight,  J. — The  registered  bond  in  suit  was  executed 
on  the  2nd  day  of  March  1870.  At  that  time  Act  XIY  of  1859 
was  in  force,  and  limitation  ran  from  the  date  of  the  execution  of 
the  instrument,  the  period  being  six  years.  Before  that  period  had 
expired,  however,  Act  IX  of  1871  came  into  operation,  and  aooord- 
iog  to  its  provisions  the  limitation  applicable  to  such  a  document  was 
alttred  to  three  years  from  the  date  of  demand,  and  consequently 
the  obl'gees  of  bonds  had  it  in  their  owq  hands,  so  to  speak,  to  iBx 
the  limitation  by  which  they  would  be  governed.  The  plaintiff  in 
the  present  suit  alleges  that  he  made  his  demand  on  5th  January 
1879,  long  after  Act  XV  of  1877  had  come  into  operation.  The 
cause  of  action  and  the  inst'tution  of  the  suit  having  occurred  after 
the  ropeal  of  Act  IX  of  1871,  it  does  not  appear  to  us  that  the 
provisions  of  that  Act  can  have  any  application  to  the  present 

47 


Digitized  by 


342 


THE  INDIAN  ULW  BEPOETS.  [VOL.  IDC. 


1880  caw.  Accordingly,  whether  Act  XIV  of  1859  or  Act  Xy  of  1877 
Banbi  Dhab  goTcms  the  suit,  it  is  barred,  as  in  either  case  the  limitation  period 

H     SjLHjLi  '''^^^^  ^''^^  ^®  ^^^^  Thedecbion 

*  of  the  Subordinate  Judge  is  therefore  cprrect,  and  this  application 
must  be  rejected  with  costs. 

Application  rejected. 
1880  APPELLATE  CRIMINAL. 

December  7. 

Btfore  Sir  Bohert  Stuart^  Kt,^  Chief  Jmtice. 
EMPRESS  OP  INDIA    McLEOD  and  akotheb. 
Dtfamation-^Puhlication^Act  XLV  0/I86O  (Tenal  Code),  s  499. 

M,  a  medioal  man,  and  editor  of  a  medical  journal  published  monthly,  said 
in  iSUcli  journal  of  an  advertisement  published  by  another  medical  man,  in 
which  JEL  solicited  the  public  to  subscribe  to  a  hospital  of  which  he  was  the 
surgeon  in  charge,  stating  the  number  of  successful  operations  which  had  been 
performed, — "  The  advertiser  is  certainly  entitled  to  be  congratulated  on  this 
marvellous  success;  but  it  is  hardly  consistent  with  the  feelings  and  usages 
of  the  medioal  profession  to  herald  them  forth  in  this  fashion.  We  are  not 
surprised  to  find  that  the  line  he  has  elected  to  adopt  has  not  met  with  the 
approval  of  his  brother  officer  serving  in  the  same  province,  and  we  have  no 
hesitation  in  pronouncing  his  proceedings  in  this  matter  unprofessional." 
"Held  that,  inasmuch  as  such  advertisement  had  the  effect  of  making  such 
hospital  a  "  public  question,"  and  of  submitting  it  to  the  "  judgment  of  the 
public,"  and  3f  had  expressed  himself  in  good  faith,  M  was  within  the  Third 
and  Sixth  Exceptions,  respectively,  to  s.  499  of  the  Penal  Code.  Hdd  a? so 
thr.t  M  came  within  the  Ninth  Exception  to  that  section. 

The  sending  of  a  newspaper  containing  defamatory  matter  by  post  from 
Calcutta,  where  it  is  published,  addressed  to  a  subscriber  at  Allahabad,  is  a 
publication  of  such  defamatory  matter  at  Allahabad. 

The  publisher  of  a  newspaper  is  responsible  for  defamatory  matter  pub« 
lished  in  such  paper  whether  he  knows  the  contents  of  such  paper  or  not. 

This  was  an  appeal  to  the  High  Court  by  Siugeon-Major  K 
MoLeodand  Mr.  P.  F.  Wyman  convicted  by  Mr.  A.  M.  Markham, 
Magistrate  of  the  Allahabad  district,  by  an  order  dated  the 
2l8t  September  1880,  of  defamation.  The  facts  of  the  case  are 
sufficiently  stated  in  the  judgment  of  the  High  Court. 

Mr.  Colcin  for  the  appellants. 

Mr.  Spankie  and  the  Junior  OoviTiin^nt  Pleader  (Babu  Dwarka 
Nath  Banarji)  foj  the  Crown. 
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The  foUowiiig  judgment  was  delivered  by  the  Court :—  iggo 

Stuart,  CJ.  —This  is  an  appeal  from  a  oonviotion  by  the  Empress  ok 
Magistrate  of  Allahabad  for  the  offence  of  defamation  under  s.  499  ^^^'^^ 
of  the  Indian  Penal  Co  le  with  its  Explanations^^  and  jEucea»-  McLeod. 
Hons, "  The  facts  which  gave  rise  to  the  prosecution  are  these  :— 
In  the  Indian  Herald,  a  newspaper  published  at  Allahabad,  of  the 
29th  January  of  this  year,  there  appeared  an  advertisement  headed 
•*  Allahabad  Eye  Hospital, "  setting  forth  the  number  of  patients  w:ho 
bad  been  treated  in  it,  the  number  of  operations,  and  generally  the 
Buooess  of  the  institution,  and  inviting  subscriptions,  which  the 
advertisement  stated  will  be  thankfully  received  by  Dr.  Geoffrey 
C.  Hall,  Central  Prison,  Allahabad  (1)."  This  advertisement, 
it  was  explained  at  the  hearing,  had  since  been  repeatedly  publish- 
ed in  the  same  newspaper.  It  is  not  disputed  that  it  was  inserted 
by  Dr.  Hall  himself,  and  that  it  referred  to  his  own  Eye  Hospital 
in  the  city  of  Allahabad,  that  is  to  say,  that  he  made  himstlf  res- 
ponsible for  it  by  accepting  and  consenting  to  its  insertion  in  the 
Indian  Herald ;  for  in  Lis  re-examination  by  Mr.  Spankie,  one  of 
the  counsel  for  the  prosecution.  Dr.  Hall  states: — "I  did  not 
draw  out  that  advertisement  myself:  the  editor  of  the  Indian 
Herald,  Mr.  Crawford,  drew  it  np:  it  was  inserted  g.atis:  I  did 
not  seethe  advertiseii.ent  before  it  appeared  in  the  paper. "  It  does 
not  appear  from  thw  record  that  any  particular  notice  was  taken  of 
this  advertisement  by  any  publication,  prof  es&ional  or  lay,  till  the 
publication  of  tim  Indian  Medical  Gazette  of  the  1st  July  of  this  year. 
This  is  a  monthly  medical  journal  published  at  Calcutta,  and  bear- 
ing on  its  front  or  title  page  to  be  "  Edited  by  K.  McLeod,  M.D., " 
who  is  a  defendant  in  the  present  case,  and  there  is  evidence  to 
prove  that  the  other  defendan*:,  Mr.  Wyman,  is  the  publisher  of  the 

(1)  The  advertisement  was  ia  the  following  terms  : — 

'*  Allahabad  Eyb  Hospital. — Subscriptions  are  urgently  needed  for  this 
institution,  which  has  now  been  opened  for  little  over  a  year,  during  which 
time  1,100  ])atients  have  attended  suffering  from  various  diseases  of  the  eye. 
There  have  been  180  major  o  erations,  including  95  cataract  operjitioos,  31 
iridectomies.;  with  one  exception,  these  all  have  been  successful.  The  Muni- 
cipa!ity  for  the  last  few  months  have  given  a  g  ant  of  Rs  60  month,  the  re- 
mainder being  paid  by  the  surgeon  in  charge.  The  cost  o:  the  institutiou 
averages  Ss.  90  a  month,  exclusive  o*^  cost  o?  instruments,  &c. ;  diet  for  in- 
patients,  of  whom  there  are  at  present  nine,  there  being  accommodation  for  J 6, 
costing  on  an  average  2  annas  a  dagr  each.  Subscriptions  wiU  be  tiiankfully 
xeoeived  by  Pr.  GeofErey  C.  Hall,  Central  Prison,  AllahaVad. " 
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1880  same  journal.  In  this  Indian  Medical  Qazette  then  of  the  1st  July 
Empeess  op  1880,  there  appeared,  under  the  heading  of  "  Current  Medical 
India.  Topics,"  the  following  short  article:— "Our  attention  has  been 
McLeod.  drawn  to  the  fact  that  a  medical  officer,  serving  in  a  large  town 
in  the  North- Western  Provinces,  is  in  the  habit  of  soliciting,  by 
advertisement,  subscriptions  to  an  Eye  Hospital  which  he  has  esta- 
blishad.  The  medical  transactions  of  the  institution  are  set  forth 
in  the  advertisement.  *  There  have  been  180  major  operations,  in- 
cluding 95  cataract  opeiations,  31  iridectomies;  with  one  exception 
these  have  all  been  successful.  *  The  advertiser  is  certainly  entitled 
to  be  congratulated  on  this  marvellous  success ;  but  it  is  hardly 
consistent  with  the  feelings  and  usages  of  the  medical  profession 
to  herald  them  forth  in  this  fashion.  We  are  not  surprised  to  find 
that  the  line  he  has  elected  to  adopt  has  not  met  with  the  approval 
of  his  brother  officer  serving  in  the  same  province,  and  we  have  no 
hesitation  in  pronouncing  his  proceedings  in  this  matter  unprofes- 
sional. "  This  appears  to  have  caught  the  eye  of  one  of  Dr. 
Hall's  medical  friends  here,  who  takes  the  Qazeite^  and  that  gentle- 
man at  once  showed  it  to  the  prosecutor,  who  forthwith,  and  with- 
out any  previous  communicati(»n  with  the  defendants,  or  either  of 
them,  instituted  this  prosecution,  explaining  that  he  adopted  this 
course  by  legal  advice. 

The  charge  against  the  defendants  is  that  of  defamation  or  libel 
under  s.  499  of  the  Indian  Penal  Code,  by  reasons  of  the  article  in 
the  Indian  Medical  Oazette  imputing  to  Dr.  Hall  or  suggesting 
untruthfulness  on  his  part  in  the  advertisement  referred  to,  and 
also  for  accusing  him  of  unprofessional  conduct  by  the  publication 
of  such  an  advertisement.  After  a  trial,  which  I  feel  bound  to  say 
was  patient  and  fair  on  the  part  of  the  Magistrate,  the  two  defend- 
ants were  convicted ;  Dr.  McLeod  being  sentenced  to  pay  a  fine  of 
i;s.  300,  or  in  default  to  suffer  simple  imprisonment  for  one  month, 
and  Mr.  Wyman,  the  publisher,  to  pay  a  fine  of  Es.  150,  or  in 
default  to  suffer  simple  imprisonment  for  14  days  It  was  further 
ordered  by  the  Magistrate,  under  s.  308,  Ciiminal  Procedure  Code, 
and  subjt  ct  to  an  appeal,  if  any  be  instituted,  that  the  expenses  of 
the  prosecution  properly  incurred  should  be  paid  out  of  the  fines  if 
paid  or  levied. 
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Against  this  oonviction,  and  the  sentences,  an  appeal  has  heen  188O 
preferred  to  this  Court,  and  has  heen  argued  before  me  by  the  Empbess  o 
counsel  for  both  parties.    The  pleas  taken  by  the  defendants- "  India 
appellants  are  that  the  article  complained  of  was  not  defamatory,  McLeod. 
but  was  a  fair  criticism  on  Dr.  Hall's  advertisement,  and  that 
it  falls  within  the  scope  of  Exceptions  1,  3,  6,  and  9  to  s.  499, 
Indian  Penal  Code.    It  is  also  pleaded  that  it  is  not  proved  that 
the  appellants  either  made,  printed  or  published,  the  alleged 
defamatory  matter ;  and  it  is  further  objected  that  the  Magistrate 
of  Allahabad  had  no  jurisdictioa  to  try  the  defendants-appellants 
for  the  alleged  offence.    These  two  last  pleas  had  better  be  disp  sed 
of  first. 

On  the  publication  of  the  allegad  libel  or  defamation  there  can 
be  no  doubt.  The  evidence  of  Dr.  Deakin,  who  takes  the  Indian 
Medical  Qazetle^  and  who  called  Dr.  Hall's  attention  to  the  article 
complained  of,  is  sufficient  to  prove  publication  in  Allahabad,  for  it 
was  laid  down  so  far  back  as  at  the  State  Trials  that,  if  a  man 
write  a  Ubel  iu  London  and  send  it  by  post  addressed  to  a  person  at 
[Exeter,  he  is  guilty  of  a  publication  m  Exeter.  "—(12  St.  Tr.  322.) 
Mr.  Wyman  in  particular  repudiated,  and  no  doubt  truly,  any 
knowledge  of  the  inculpated  article,  but  I  must  teU  him  and  all  in  the 
same  position  that  he  is  not  thereby  excused,  but  as  publisher  must, 
under  all  circumstances,  answer  for  the  libel  imputed  to  his  journal. 
For  it  has  been  laid  down  (Folkard,  4th  ed.,  1876,  page  425) 
that  "the  wilful  and  intentional  delivery  of  a  libel  by  way  of  sale 
or  otherwise,  as  by  a  book-seller  or  hawker,  is  a  suffic'ent  publica- 
tion, though  the  parties  so  publishing  did  not  know  the  contents." 
And  further  that  "it  is  not  material  whether  the  person  who 
disperses  libels  is  acquainted  with  their  contents  or  otherwise,  for 
nothing  would  be  more  easy  than  to  publish  the  most  virulent 
papers  with  the  greatest  security,  if  the  concealing  of  the 
purport  of  them  from  an  iQiterate  publisher  would  make  him  safe 
in  dispersing  them."  And  the  law  so  laid  down  is  all  the  stronger 
against  Mr.  Wyman,  seeing  that  he  cannot  be  called  illiterate, 
but  is  well  known  to  be  a  very  intelligent  gentleman.  But  the 
evidence  identifying  the  defendants  as  editur  and  publisher  is  not 
80  clear  perhaps  as  it  should  have  be.en  in  a  criminal  prosecution. 
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1880  No  such  objection,  however,  appears  to  have  been  taken  before  the 
Empbess  op  Magistrate,  and  indeed  at  the  hearing  before  myself  I  did  not 
Inpia  understand  it  to  be  disputed  that  the  Dr.  MoLeod  who  is  desorib- 
McLeod.  ©d  as  the  editor  on  the  face  of  the  Indian  Medical  Qazette  itself 
was  as  such  the  proper  defendant  to  answer  for  the  all'^'ged  defama- 
tion. Nor  as  to  the  defendant  Wyman  was  it  disputed  that  he  is  the 
publisher  ( f  the  same  Indian  Medical  Gazette.  And  both  defend- 
ants have  filed  a  power  of  attorney  duly  executed  by  them  in  favour 
of  Messrs.  Roberts,  Morgan  &  Go.,  a  firm  of  solicitors  in  Calcutta, 
by  which  these  gentlemen  are  empowered  "to  appear  in  the 
Court  of  the  Magistrsate  of  Allahabad,  or  any  other  Court  having 
jurisdiction  in  the  matter,  in  certain  proceedings  instituted  against 
us  or  one  of  us  at  the  instance  of  Surgeon  G.  C.  Hall,  on  a  oertain 
charge  defined  in  s.  499  of  the  Indian  Penal  Code,  and  to  take  such 
steps  and  proceedings  as  may  be  necessary  for  defending  the  said 
oharge  and  proceedings,  or  any  further  charges  or  other  proceed- 
ings that  may  be  brought  against  us  or  either  of  us  of  any  nature  or 
kind  soever  by  the  said  G.  C.  Hall,  and  for  that  purpose  to  make, 
sign,  verify,  and  present  all  necessary  petitions,  written  statements 
and  other  documents,  and  to  nominate  and  appoint  or  retain 
ooimsel,  vakils,  and  other  persons."  It  is  not  pretended  or  in  any  way 
even  suggested  that  the  K.  A.  Mcleod  and  F  F.  Wyman,  who  have 
signed  this  power  of  attorney,  are  not  the  identical  persons  of  these 
names  who  are  respectively  editor  and  publisher  of  a  journal 
called  the  Indian  Medical  Gazette^  nor  that  the  Indian  Medical 
Gazette  complained  of  in  this  case  is  the  same  Indian  Medical  Ga- 
%:  tte  that  is  conducted  by  these  defendants.  M«  reover,  it  is  very 
plain  from  the  record  that  the  defence  in  this  case  proceeds  dearly 
and  unmistakably  on  the  assumption,  I  had  almost  said  the  oonfes- 
siou,  or  what  is  tantamount  to  it,  that  there  was  no  want  of  iden- 
tity, and  that  the  defendants,  who  by  their  counsel  pleaded  and 
argued  on  the  merits  before  the  Magistrate,  were  the  persons  truly 
responsible  to  the  prosecutor  for  the  matter  of  his  complaint.  I  am 
therefore  of  opinion  that  the  alleged  defamatory  article  was  legally 
published  within  the  district  of  Allahabad,  and  that  the  defendants 
Dr.  MoLeod  and  P.  F.  Wyman  were  the  persons  legally  respon- 
sible for  such  publication.   Under  these  circumstances  the  Magis- 
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trate  of  Allahabad  had  nDdonbtedly  jurisdiotion  to  entertain  and  1880 
try  the  case,  and  the  appellants'  pleas  to  the  contrary  must  be  Ejjp^Bgg 
disallowed.  India 

I  have  thought  it  necessary  to  say  so  much  on  these  two  points  McLeod. 
of  publication  and  identity,  although  the  conclusion  I  have  express- 
ed respecting  them  is  of  the  less  consequence,  seeing  that,  on  the 
merits  of  the  case,  I  have  formed  the  opinion  very  clearly  that  the 
article  complained  of  in  the  Indian  Medical  Gazette  is  not  defam- 
atory within  the  meanit)g  of  the  Indian  Penal  Code. 

I  have  in  the  first  place  to  observe  that  the  medical  evidence 
appears  exculsively  to  re' ate  to  the  question  whether  the  adver- 
tisement was  unprofessional,  or,  as  one  of  the  medical  witnesses 
puts  it,  is  against  professional  etiquette.  This  evidence  is  of  a 
very  partial  kind  and  merely  evidence  of  opinion,  and,  if  I  may  te 
allowed  the  re.irark,  it  might  be  suggestive  to  some  minJs  of  the 
traditional  jealousy  supi  osed  to  be  peculiar  to  the  medical  pro- 
fession since  the  days  of  Hippocrates.  Two  of  thedocters  examined 
express  the  opinion,  one  of  them  Dr.  DeaMn  who  first  brought  the 
article  to  the  notice  of  the  prosecutor  and  must  bo  understood  as  one 
of  his  own  witnesses,  that  the  advertisement  was  not  unprofes- 
sional. But  so  far  as  the  medical  evidence  goes,  the  weight  of  it 
is  certainly,  in  my  judgment,  favourable  to  the  contention  of  the 
defendants,  and  almost  justifies  the  libel,  if  libel  it  was,  for  it 
xmdoubtedly  supports  the  view  expressed  in  the  article  that  the 
advertisement  was  unprofessional,  and  the  force  of  this  evidenca 
is  not  in  the  least  affected  by  the  remark  of  the  Magistrate  that 

the  stigma  of  unprofessional  conduct  (in  the  aiiicle)  is  plain  and 
uncompromising. "  The  question,  however,  which  the  Magistrate 
had  to  try  was  not  whet  her  the  advertisement  was  liable  to  the  charge 
of  being  merely  unprofessional,  but  whether  the  defendants  had 
incurred  the  penalties  of  the  criminal  law  for  saying  so.  That  was 
the  question,  and  the  only  question,  before  the  Magistrate,  and  he 
has  very  unnecessarily  incumbered  the  record  with  medical  depo- 
sitions and  medical  opinions,  which,  to  say  the  least,  do  not  cer- 
tainly dispose  of  the  question  of  defamation.  For  myself,  I  am  far 
from  approving  of  the  article,  and  I  differ  in  opinion  from 
the  writer  of  it.   I  think  it  shows  bad  taste  on  the  part  of  its 
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1880  author,  and  that  to  some  extent  it  oasts  an  nnmerited  slur  on  the 
Ektpbess  op  prosecutor  and  does  him  injustice.  I  consider  that  Dr.  Hall  was 
India  quite  entitled  to  advertise  the  claims  of  the  Hospital  as  a  public 
McLeod.  institution.  All  the  medical  witnesses  say  so,  even  those  whose 
evidence  is  adverse  to  him,  and  if  that  be  so,  he  was  not  only  enti* 
tied  but  bound  to  shuw  on  the  face  of  the  advertisement  itself  that 
he  was  justified  in  appealing  to  the  public  for  pecuniary  help,  and 
he  could  only  do  that  by  giving  the  particulars  which  the  adver- 
tisement contained.  Dr.  Hall,  however,  could  have  very  well 
afforded  to  have  disregarded  the  unmerited  attack,  as  perhaps  it 
may  be  called.  He  is  a  gentleman  well  known  and  highly  respect- 
ed in  these  provinces  for  his  many  good  qualities,  and  for  his  pro. 
fessional  knowledge  and  skill,  and  I  know  of  no  oflScer  of  Govern- 
ment more  worthy  of  esteem.  But  this  is  a  criminal  case,  and 
what  I  have  to  consider  is  not  merely  its  moral  or  social  aspect, 
but  whether  by  sneering  or  appearing  to  sneer  at  the  facts  stated 
in  the  advert'sement,  and  calling  Dr.  Hall's  conduct  unprofes- 
sional, the  defendants  thereby  brought  themselves  within  the  pro* 
visions  of  s.  499  of  the  Indian  Penal  Code. 

It  is  in  the  first  place  to  be  observed  that  the  article  itself  is 
not  in  terms  altogether  gratuitous.  It  refers  to  Dr.  Hall's  adver- 
tisement by  which  we  are  enabled  to  imderstand  the  nature 
and  extent  of  the  prosecutor's  alleged  misconduct;  so  that,  if 
we  have  the  bane,  we  have  with  it  also  the  antidote,  and  the  one 
document  is  the  measure  of  the  meaning  and  of  the  animus  of  the 
other,  and  the  public  to  whom  both  documents  were  addressed 
are  as  well  able  to  judge  of  the  imputation  on  Dr.  Hall  as  any 
body  of,  or  nimiber  of,  doctors  can  be.  Nor  is  the  article  so  very 
bad  as  some  of  the  medical  witnesses  seem  to  think  it.  The  word 
"marvellous"  in  it  indeed  is  not  used  in  a  friendly,  but  rather  per- 
haps in  somewhat  spiteful,  sense.  That,  however,  is  not  neeessa^ 
rily  the  meaning  of  the  writer.  He  may  possibly  have  been  sin- 
cere in  describing  Dr.  Hall's  success  as  marvelleous,  and,  in  fact, 
unless  he  was  so,  it  is  not  easy  to  understand  why  he  should  have 
stigmatized  the  advertisement  as  unprofessional.  No  personal 
motive,  however,  is  apparent  on  the  face  of  the  article  itself,  and 
there  is  ample  evidence  to  piove  the  absence  of  any  such  feeling 
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on  the  part  of  the  defendants  towards  Dr.  Hall;  and  if,  not-  1880 
withstanding  the  conductors  of  the  Irudan  Medical  Qazctte  were  of  Empeess  o] 
opinion  that,  in  issuing  the  advertisement,  which  had  heen  hefore  India 
the  puhl  o  since  January  last,  and  remained  unnoticed  hy  the  McLbod. 
defendants  till  the  following  July,  Dr.  Hall,  as  a  professional 
man,  had  actel  in  a  manner  of  which  the  defendants  did  not 
approve  (for  such  appears  to  me  to  be  the  full  extent  of  the  mean- 
ing of  the  word  "unprofessional"),  the  printing  and  publishing  of 
such  an  opinion  might  not  be  in  good  taste,  and  might  even  be 
reprehensible,  but  to  say  that  the  editor  and  publisher  thereby 
made  themselves  amenable  to  the  criminal  charge  of  defamation 
is  to  put  a  construction  on  s.  499,  Indian  Penal  Code,  which  I  can- 
not accept. 

The  provisions  of  the  Indian  Penal  Code  for  the  offence  of  de- 
famation are  contained  in  chapter  XXI  and  s.  499  with  its*'  Except 
tions^*  and  Explanations^'  constitute  nearly  the  whole  of  the 
chapter,  there  being  only  three  other  short  sections  in  it,  500,  501, 
and  602,  which  provide  for  the  punishment  on  conviction  of  the 
oflfenoe.  It  will  be  seen  from  these  provisions  of  this  part  of  the 
Penal  Code  that  the  framers  of  this  part  of  the  Code  were  careful 
to  draw  the  line,  so  as  not  by  their  enactments  unduly  or  unreason- 
ably to  interfere  with  legitmate  liberty  in  speech  and  writing, 
especially  in  an  Empire  in  which  the  Press  is  free,  absolutely  free, 
to  the  full  extent  of  a  living  reality.  And  that  being  so,  it  is  not 
diflBcult  to  understand  what  was  intended  by  this  important  section 
of  the  Indian  Penal  Code.  It  begins  by  providing  that  "  whoever, 
by  words  either  spoken  or  intended  to  be  read,  or  by  signs,  or  by 
visible  representatioos,  makes  or  publishes  any  imputa<ion  concern- 
ing any  person,  intending  to  harm  or  knowing  or  having  reason  to 
believe  that  such  imputation  will  harm  the  reputation  of  such  per- 
son, is  said,  except  in  the  cases  hereinafter  excepted,  to  defame 
that  person.'*  Now  if  the  article  complained  of  by  the  prosecutor 
had  been  based  on  a  different  and  le-s  open  allusion  than  it  was  to 
its  motive,  there  might  have  been  some  cogency  in  the  argument 
that  Dr.  Hall  had  been  defamed  by  the  defendants.  If,  for 
instance,  the  article,  instead  of  referring  to  an  advertisement, 
which  had  been  before  the  public  for  the  very  considerable  period 
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1880  of  seven  months  ere  it  provoked  any  unfaTonrable  notice,  had 
EsfPBEss  OF  called  forth  in  the  mind  of  the  writer  by  secret  information 
India  maliciously  communicated,  the  words  I  have  quoted  from  s;  499, 
McLbod.  taken  in  connection  especially  with  the  proviso  in  Eorpianation  4 
respectiug  an  imputation  which  lowers  the  character  of  a  person 
in  respect  of  '*his  calling,"  would  have  applied,  and  the  complicity 
of  the  defendant  might  have  been  very  serious.  But  here  the- 
facts  are. of  a  different  charuoter,— ^the  alleged  defamation  simply 
being  a  remark  of  a  very  doubtful  nature  respecting  the  prose- 
cutor's veracity,  with  the  expression  of  an  opinion  that  his  conduct 
in  pubishiug  the  advertisement  which  appeared  in  the  Indian 
B.Lrald  was  unprofessional ;  and,  if  this  was  done  in  good  faith  (and 
I  see  no  reason  to  doubt  that  it  was),  then  the  article  comes  witiiin 
the  terms  of  the  3rd  Exception  in  s.  499,  by  which  it  is  provided 
that:  ^^It  is  not  defamation  to  express  in  good  faith  any  opinion 
whatever  respecting  the  conduct  of  any  pei'son  t  juching  any  public 
question,  and  respecting  his  character,  so  far  as  his  charaot^ 
appears  in  that  conduct,  and  no  furiher."  For  here  the  advertise^ 
ment  had  clearly  made  the  prosecutor's  Eye  Hosp'.tal  a  "  public 
question and  it  further  had  the  effect  of  submitting  the  Hospital 
to  "the  judgment  of  the  public"  within  the  meaning  of  the  JExpla^ 
nation  to  the  6th  JExcepUon;  and  I  think  it  is  also  rightly  con- 
tended by  the  defendants  that  their  conduct  in  publishing  the 
article  is  protected  by  the  9th  Exception  in  s.  499,  which  states  that : 
^'It  is  not  defamation  to  make  an  imputation  on  the  ohai-aoter  of 
another  provided  that  the  imputation  be  made  in  good  faith  for  the 
protection  of  the  interests  of  the  person  making  it,  or  of  any  other 
person,  or  for  the  public  good."  That  such  was  the  position  of 
the  defendants  in  relation  to  the  prosecutor's  advertisement  of  his 
Hospital  will  appear  from  those  portions  of  the  evidence  wfaidi  are 
material  to  the  only  question  in  the  case,  and  that  is,  as  I  have 
before  said,  not  whether  Dr.  Halls  conduct  was,  under  the  cir- 
cumstances, unprofessional,  but  whether  the  defendants  were  cri- 
minally  responsible  for  saying  so.  And  of  such  evidence  the  most 
instructive  is  that  of  the  prosecutor  himself •  He  tells  us  at  once 
that  his  object  was  a  public  one.  He  says :  ^^I  thought  that  a 
Hosj^tal  might  advantageously  be  estabUshed  in  Allahabad  f<»r  the 
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North- Weetem  Provinces :  about  six  months  after  the  Hosptal  had  1880 
been  established  the  Insjiector-General  of  Hospitals  came  to  see  it  Empbess  o] 
with  a  view  to  its  being  taken  over  by  Government."  It  is  very  Ikdia 
intelligible  that  his  counsel,  seeing  the  ben  ring  of  such  statements,  McLkod. 
endeavonred  to  exclude  them.  The  Mngistrate,  however,  very 
properly  ruled  that  they  were  relevant.  Then  in  his  cross  exami- 
nation Dr.  Hall  states  th  it  he  had  contributed  articles  to  the  same 
Indian  Medical  GazMtey  which  was  said  to  have  defamed  h'm, 
adding :  "  I  have  never  in  my  opinion  been  treated  otherwise  than 
with  coui-tesy  by  the  editor  of  the  Indian  Medical  C'az  Ue  save  in 
this  instance  "  And  he  makes  a  statement  which  is  quite  incon- 
sistent ^ith  the  idea  of  any  bad  feeling  or  of  any  personal  motive 
against  him;  for  he  deposes:  I  am  the  author  of  a  pamphlet  on 
the  causes  of  blindness  in  India:  it  was  reviewed  in  the  Indian 
Medical  Gaz^ttCy  favourably  reviewed  and  aga'n — "  I  have  had  no 
previous  reason  for  supposing  that  the  editor  of  the  Indian  Medical 
Oazeife  entertained  any  motive  against  me,  nor  had  I  in  regard  to 
Mr.  Wyman,the  publisher."  He  goes  onto  say  that  his  object  iu 
publishiDg  the  advertisement  was  not  to  promote  his  own  professional 
success,  but  s'mply  to  gain  subscri|  tions  for  his  hospital,  which,  he 
says,  he  considered  a  very  useful  institution,  "  and  I  wished  to  bring 
it  before  the  public,  and  invited  support :  I  wanted  to  awaken  the 
public  interest  in  the  institution."  Clearer  evidence  than  this  there 
could  not  be  that  the  advertieementrelatedtoa  matter  not  private  or 
personal,  but  pubi  c,  and  that  therefore  the  defendants,  by  their  arti- 
cle, had  not  defamed  the  prosecutor  within  the  true  meaning  of  s.  499. 
Kespecting  his  own  position  in  the  matter,  however,  in  other 
respects,  there  appears  to  have  been  some  confusion  of  mind  on 
the  part  of  the  prosecutor  when  giving  h's  evidence.  He  ex- 
plains that  by  the  expression  in  the  advertise ment,  ^Hhe  sur- 
geon in  charge,"  he  meant  himself,  and  he  makes  the  admission : 
think  that  this  was  advertising  the  charity  of  the  surgeon  in 
charge :  those  who  knew  that  I  was  the  surgeon  in  charge  might 
think  that  I  was  advertising  my  own  charity," — thus  clearly  chal- 
lenging discussion  of  the  question  as  to  whither  his  conduct  in 
publishing  the  advertisment  was  or  was  not  unprofessional,  and  the 
defendants  may  therefore  simply  be  said  to  have  accepted  the  chal- 
lenge.  He  adds :   I  do  not  think  that  the  tendency  of  the  adver- 
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1880  tisement  was  to  advertise  the  success  and  the  charity  of  the  sur- 
Empbess  of  charge,"  although  he  admits  that  *'ihat  construction 

India     might  certainly  be  put  upon  it."    The  evidence  of  the  prosecutor 
McLeod.    fortlier  appears  to  be  replete  with  statements  going,  if  not  to 
provoke,  at  least  to  justify  and  excuse,  the  defendants'  article.  He 
says :  "  Successful  hospital  work  leads  to  reputation,  and  sometimes 
to  promotion  :  reputation  and  promotion  are  material  advantages  • 
people  might  have  thought  that  the  surgeon  in  charge  was  adver- 
tising what  might  procure  him  reputation  and  promotion :  I  cer- 
tainly think  the  advertisement  was  misinterpreted  and  misunder- 
stood by  the  editor  of  the  Indian  Medical  Gazette :  it  was  an 
advertisement  liable  to  misinterpretation  and  misunderstanding; 
and  he  makes  the  rather  startling  admission,  "I  do  not  think 
that  it  would  be  professional  knowingly  to  insert  in  a  newspaper  an 
advertisement  liable  to  misinterpretation,"  although  he  had  just 
informed  the  Court  that  the  advertisement  was  liable  to  misinter- 
pretation and  misunderstanding.    The  prosecutor  oonoludes  his 
evidence  as  follows:  *'I  did  not  see  the  advertisement  before  it 
appeared  in  the  paper :  the  hospital  was  originally  instituted  by 
me  at  my  own  expense :  it  gradually  involved  me  month  by 
month  in  further  expenses  :  I  am  not  a  rich  man :  I  was  not 
prepared  to  carry  on  the  undertaking  regardless  of  personal 
expense :  I  think  the  hospital  is  one  which  should  be  supported 
by  public  and  not  by  private  expense :  my  object  in  stating  in  the 
advertisement  that  the  expenses  were  borne  in  part  by  the  surgeon 
in  charge  was  to  show  the  public  that  a  private  person  was  bearing 
part  of  the  expenses,  and  to  relieve  myself :  I  do  not  know  of  any 
institution  in  England  which  was  started  by  private  means  and 
afterwards  taken  up  by  public  funds :  I  have  no  doubt  there  are 
such :  I  did  not  think  the  advertisement,  when  I  read  it  in  print, 
was  unprofessional."   Now  really  it  appears  to  me  impossible  to 
read  this  evidence  without  seeing  that  it  plainly  proves  all  the 
circumstances  of  exemption  from  liability  on  the  part  of  the 
defendants  under  s.  499  of  the  Indian  Penal  Code.   It  al-io  goes 
to  excuse  the  defendants,  even  if  they  had  more  plainly  and  dis* 
tinctly  than  they  have  done,  contravened  the  law.    I  have  already 
adverted  to  the  evidence  of  the  other  doctors,  and  for  the  reasons 
which  I  have  already  explained  it  is  not  conclusively  revelant  to 
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the  iasae  before  the  Magistrate,  that  being,  not  whether  Dr.  Hall's  isso 
advertisement  was  unprofessional,  but  whether  the  defendants  had  Empress  op 
made  themselves  amenable  to  the  criminal  law  of  defamation  India 
for  simply  expressing  the  opinion  in  their  journal  that  it  was.  McLeod. 
The  prosecution  has  utterly  failed,  and  it  is  very  much  to  be 
regretted  that  it  was  ever  undertaken.    Dr.  HaU's  character  as 
a  gentleman  and  his  repuLation  as  a  medioal  man  did  not  require 
such  an  ordeal,  and  as  regards  the  defendants'  conduct,  if  made 
the  subject  of  legal  complaint  at  all,  that  might  have  bien  more 
appropriately  considered  by  a  Civil  Court,  for  although  the  reme- 
dies iu  oases  of  libel  by  civil  suit  and  criminal  prosecution  are  co- 
extensive, the  wrong  complained  of  in  this  case  could  have  been 
suflSciently  and  indeed  more  satisfactorily  inquired  into  in  a  Civil 
Court  than  in  the  Court  of  the  Magistrate.    At  the  same  time  I 
by  no  means  desire  to  be  understood  as  saying  or  suggesting  that 
if  the  prosecutor  had  been  plaintiff  in  a  Civil  Court,  he  would  have 
had  a  better  cbance  of  success  than  he  has  had  in  these  proceed- 
ings.   I  am  veryiclearly  of  opinion  that  the  convictions  before  me 
in  this  appeal  cannot  stand,  but  must  be,  and  they  are,  set 
aside,  the  sentences  are  quashed,  and  the  fines  imposed  on  the 
defendants  are  remitted. 

  1880 

APPELLATE  CIVIL.  December20. 


B&fure  Sir  Robert  Stuart,  Kt,,  Chi^  Justice,  and  Mr,  Justice  OldJUld, 
TALEMAND  SINGH  (Defendant)  v.  EUKMINA  (Plaintipf)  * 

Juiat  Hindu  Family — Widow's  Right  of  residence  on  Family  Dmlling. 
house — Auction-purchaser, 

The  widow  a  member  of  a  joint  Hindu  family  can  claim  a  right  of  resi- 
dence in  the  family  dwelling-house,  and  can  assert  such  right  against  the 
purchaser  of  such  house  at  a  sale  in  execution  of  a  decree  against  another 
member  of  such  family.  Oauri  v.  Chandra  ma  ni  and  Mangala  Dehi  y. 
JDinanath  Bose  (2)  followed. 

The  pla'ntiflE  in  this  suit,  Rukmina,  claimed  to  be  maintained 
in  possession  of  a  certain  house,  basing  her  suit  on  her  right  to 

♦  Second  Appeal,  No.  631  of  1880,  from  a  decree  of  Eai  Bhagwan  Prasad, 
Subordinate  J  udge  of  Azamgarh,  dated  the  28th  February  1880,  modifying 
a  decree  of  Mirz  i  Kamar-ud-din  Ahmad,  Mimsif  of  Azamgarh,  dated  the 
12th  December  1879. 

(1)  I.  L.  R.,  1  All.,  262.  (2)  4  B.  L.  B.,  O.  C,  72. 
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1880  "TeBide  therein  as  heir  to  her  deceased  husband.  It  appeared  that 
Talbmand  honse  was  the  joint  undivided  property  in  equal  moieties  of  the 
SiNOH  plaintiff's  deceased  husband  and  his  first  ooofltn,  Jalpal.  The 
EuEMii^A.  plaintifE,  on  her  husbands  death,  sold  the  house  to  one  Grobind, 
whereupon  Jaipal  sued  her  and  the  purchaser  to  be  maintained  in 
possession  of  fhe  house  and  to  have  that  sale  set  a^ide.  On  the  29th 
August  1873,  Jaipal  obtained  a  decree  in  that  suit.  On  the  8ih 
December  1874,  Jaipal  gave  the  defendant  in  the  present  suit  a 
bond  in  which  he  hypothecated  the  house  as  collateral  security  ior 
the  payment  of  certain  moneys  which  he  had  borrowed  from  him. 
Subsequently  the  plaintiff  sued  Jaipal  for  maintenance,  claiming 
Es.  72  as  her  allowance  from  the  29th  August  1873  to  the 
OFebniary  1875,  at  the  rate  of  Es.  4  per  mensem.  This  suit  was 
adjusted,  it  being  agreed  between  the  parties,  under  a  compromise 
^atedthe4th  September  1875,  inter  allay  that  the  plaintiff  should  be 
entitled  to  reside  in  the  house  so  long  as  she  lived,  and  Jaipal  sh'>uld 
make  her  an  allowance  of  one  rupee  per  mensem  for  her  mainten- 
ance for  her  life.  Sul)  equently  the  defendant  in  the  present  suit 
brought  a  suit  on  tbe  bond  given  him  by  Jaipal,  in  which  suit  he 
obtained,  it  appeared,  only  a  money-decree,  and  not  a  decree  enfo:  oe- 
ing  the  hypothecation  of  the  house.  He  caused  the  house  to  be  put 
up  for  sale  in  execution  of  this  decree,  and  purchased  it  himself. 
The  plaintifiE  in  the  present  suit  resisted  his  obtaining  possession  of 
the  house,  and  in  the  proceedings  which  arose  out  of  such  resist- 
ance an  order  was  made  again  t  h^r.  She  accordingly  brought 
the  present  suit.  The  defendant  set  up  as  a  defence  to  the  suit  that 
his  judgment-debtor,  Jaipal,  **had,  prior  to  the  con  promise  dated 
the  4th  September  1875,  mortgaged  t^e  house  in  question  to  him, 
and  it  was  in  satisfaction  of  the  mortgage-debt  that  the  house 
was  attached  and  sold,  and  that,  the  decree  and  the  compromise 
having  been  made  after  his  bond  was  executed,  must  be  regarded 
as  intended  to  defeat  his  right,  and  were  collusive."  Upon  the 
issue,  how  does  the  compromise  affect  this  suit,  the  Court  of  first 
instance  held  as  follows:— "The  Court  holds  that  the  compromise 
dated  the  4th  September  1875,  executed  by  the  debtor,  whereby 
he  agreed  to  the  residence  of  the  plaintiff,  is  valid,  seeing  that,  at 
the  time  of  its  execution,  Jaipal,  debtor,  was  possessed  of  proprie- 
tary rights:  the  plaintiff  on  its  basis  has  certainly  a  right  of  resi- 
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dence  aocordisg  to  the  soope  of  the  ruling  in  . <?atiri  T.  Chandra*  1880 

(1):  tho  anction-purohaser  x»nnot  oust  her  during  her  life-  Xalbmakd 
time,  she  having  only  a  right  of  reeidmoe  in  the  house :  even  if  Singh 
Jaipal  became  proprietor  of  the  property  left  by  Qopal,  the  hus-  Eukmika. 
land  of  the  plaiutiff,  he  cannot  deprive  her  of  this  right,  and  she 
mil  live  in  the  same  way  as  a  lessee  in  the  house,  the  defendant 
leceLving  rent  at  the  rate  of  one  rupee  or  any  sum  that  a  tenant 
diould  pay :  the  evidence  produced  by  the  defendant  himself  shows 
that  Jaipal  became  owner  of  the  house,  having  inherited  it  from 
Gopal,  the  husband  of  the  plaintiff :  it  was  not  his  (Jaipal's)  own 
property/'  The  Court  of  first  instance  acccHcdingly  gave  the 
plaintiff  a  decree  *^£or  maintenance  d  possession  of  the  house  In 
question,  by  right  of  residence  dmring  her  lifetime.^  On  appeal 
by  the  defendant  the  lower  appellate  Court  he^d  that  the  plaintiff 
was  only  entitled  to  a  decree  in  respect  of  a  moiety  o|  the  house, 
one  moiety  only  thereof  having  been  the  property  of  her  deceasf>d 
husband,  the  other  moiety  hav'ng  belonged  to  Jaipal  ^  And  modi- 
fied the  decree  of  the  Court  of  first  instance  accordingly. 

The  defendant  appealed  to  the  High  Court  conteuiling  that 
the  plaintiff's  claim  could  not  be  maintained  after  the  house  had 
been  sold  in  execution  of  a  decree  against  Jaipal. 

Maulvi  Obfidul  Rahman  for  the  appellant. 

Munshi  Hanuman  Prasad  for  th-)  respon  lent. 

The  judgment  of  the  Court  (SraART,  C.J.,  and  Oldfield,  J.) 
was  delivered  by 

Oldfield,  J.— We  are  of  opinion  that  the  Courts  have  rightly 
held  that  the  plaintiff,  a  widow  of  a  member  of  a  joint  Hindu 
family,  can  daim  a  right  of  residence  in  the  family  dwelling-house 
and  can  assert  it  against  the  auction-purchaser.  The  ruling  is 
in  accordance  with  the  def^iaion  of  this  Court  in  Oauri  v.  Chan* 
dramani  (1)  and  of  the  Calcutta  Court  in  Mangala  D  hi  v.  Dina- 
nqfh  Base  (i),  and  with  the  authorities  referred  to  in  West  and 
3uhl0r'§  Hindu  law.    We  dismiss  the  appeal  with  coots 

•  4PP^(ff  dismi^d, 

(1)  I.  L.  B..  1  All.,  m.  (3)  4  p.  L  B.,  O.  C,  73. 
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Before  Mr,  Justice  SpanJcie  and  Mr,  Justice  Oldfield, 


1880  CHUNNI  LAL  and  othebs  (Judoment-dbbtobs)  v.  DEBI  PEASAD  and 
ember  20.  anotheb  (Auction-pubchasebs).* 

Sale  in  Execution  of  Decrees  of  several  Courts — Act  Xof  1^17  {Cioil  Proced  urs 


Certain  immoyeable  property  was  attached  in  execntion  of  a  decree  made  by 
a  Subordinate  Jndge  and  also  in  exeeution  of  a  decree  made  by  a  Munsif . 
These  decrees  were  held  by  the  same  person  and  the  judgment-debtor  was  the 
same  person.  Such  property  was  sold  in  execution  of  both  decrees.  On  the 
application  of  the  judgment- debt  or,  who  brought  into  court  the  amount  due 
on  the  decree  made  by  the  Subordinate  J* cidge,  and  with  the  consent  of  the 
decree-holder  and  the  auction-purchaser,  the  Subordinate  Judge  made  an 
illegal  order  setting  aside  such  sale.  Subsequently,  on  the  application  of  the 
decree-holder  and  the  auction-purchaser,  the  Munsif  made  an  order  confirm- 
ing  such  sale. 

Per  Spankib,  J. — ^That  the  Subordinate  Judge  had  not  any  jurisdiction 
under  s.  285  ol  the  Ciyil  Procedure  Code  to  deal  with  such  sale  as  regards 
the  decree  made  by  the  Munsif,  and  the  Munsif  was  not  precluded  by  that 
section  from  confirming  such  sale  as  regards  the  decree  made  by  him  by 
reason  that  the  Subordinate  Judge,  a  Court  of  a  higher  grade,  had  made  an 
order  setting  it  aside. 

Per  Oldfield,  J. — ^That  having  regard  to  the  provisions  of  that  section, 
it  was  doubtful  whether  the  Munsif  was  competent  to  confirm  such  sale;  but, 
inasmuch  as  the  Subordinate  Judge  only  intended  to  set  it  aside  as  regards 
the  decree  made  by  him,  and  his  order  was  illegal,  and  the  Munsif 's  order 
had  done  substantial  justice,  there  was  no  reason  to  interfere. 

On  the  20tli  May  1879,  certain  immoveable  property  was  put 
up  for  sale  in  execution  of  two  decrees.  The  holder  of  these  decrees 
was  the  same  person,  and  the  judgment-debtors  were  the  same. 
One  of  these  decrees  was  made  by  the  Subordinate  Judge  of 
Shdhjab&npur,  and  the  other  by  the  Munsif  of  East  Budaun,  Shdh- 
jah&npur  district.  The  property  realized  Es.  1,360,  and  that 
amount  was  duly  deposited  by  the  auction-purchaser.  The  judg- 
ment-debtors applied  to  the  Subordinate  Judge  to  set  aside  the 
sale  on  the  ground  of  irregularities  in  its  conduct.  Tbey  did  not 
in  this  application  make  any  reference  to  the  decree  made  by  the 
Munsif ;  nor  did  they  then  or  at  any  time  subsequently  apply  to 
the  Mxmsif  to  have  the  sale  set  aside  as  regards  the  decree  made 
by  him.  The  judgment-debtors  did  not  press  the  objections  to  the 
conduct  of  the  sale  which  they  had  taken  before  the  Subordinate 

*  First  Appeal,  No.  88  of  1880,  from  an  order  of  Pandit  Gopal  Eai,  Munsif 
of  East  Budaun,  dated  the  22nd  November  1879. 
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Judge,  but  brought  into  Court  a  sum  of  Bs.  1,327,  wbioh  repre-  1880 


tion-purohaser,  and  prayed  that  the  sale  might  be  set  aside.  The 
decree-holder  and  the  auotion-purohaser  consented  to  the  sale  being 
set  aside,  and  the  Subordinate  Judge  set  it  aside,  by  an  order  dated 
the  22nd  July  1879.  On  the  29th  July  1879,  the  decree-holder 
apjdied  to  the  Munsif  that  the  sale  might  be  confirmed  as  regards 
the  decree  made  by  the  Munsif,  and  that  the  amount  due  on  that 
decree  might  be  paid  to  him  out  of  the  purchase-money.  On  the 
19th  November  1879,  the  auction-purchaser  also  applied  to  the 
Munsif  to  have  the  sale  confirmed.  On  the  22nd  November  1879, 
the  judgment-debtors  not  having  appeared,  the  Munsif,  observing 
that  the  judgment-debtors  had  not  objected  to  the  sale,  made  an 
order  confirming  the  sale,  and  directing  that  the  amoxmt  due  on 
the  decree,  Bs.  1,084-3-0,  should  be  paid  out  of  the  purchase-money 
to  the  decree-holder,  and  the  balance  to  the  judgment-debtors. 
The  judgment-debtors  appealed  to  the  High  Court,  contending, 
inter  alia,  with  reference  to  s.  285  of  Act  X  of  1877,  that  the 
Munsif  was  precluded  from  determining  whether  the  sale  should  be 
confirmed  or  not,  that  matter  having  been  previously  determined 
by  a  superior  Court. 

Mr.  ChatUrji  and  Babu  Jogindro  Nath  Chaudhri  for  the 
appellants. 

The  Junior  Oovernment  Pleader  (Babu  Dwarka  Nath  Bamrji) 
for  the  respondents. 

The  Court  (Spankie,  J.,  and  Oldfibld,  J.)  delivered  the 
following  judgments : — 

Spakkie,  J. — The  rights  and  interests  of  the  judgment-debtors 
in  Mauza  Majhia  were  sold  on  the  20th  May  1879  in  execution  of 
two  decrees,  one  by  the  Subordinate  Judge  and  the  other  by  the 
Munsif  of  East  Budaun.  The  former,  on  the  application  of  the 
judgment-debtors,  cancelled  the  sale  in  satisfaction  of  the  decree 
in  his  Court.  He  pointed  out  certain  irregularities  in  the  conduct 
of  the  sale,  and  ^es  on  to  say :  Irrespective  of  irregularity  and 
improper  proceedings  in  the  Bevenue  Court,  there  is  another  point 
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1880     desemng  attention^  iiz^  that  the  preeeoit  prioe  is  yeatj  low  aa  oomparel 
OnirirKi  Lal       ^'"^^  fetdied  at  the  former  sale  (which  had  been  set  aside), 
^       Bf.  1,905  :  the  judgment^debtor,  objector,  had  diligently  brought 
*  and  tendered  in  cash  the  whole  amount  of  the  decree  dtie  tip  to  thid 
date,  the  intereAt  on  the  purchase-money  deposited  by  the  vendee, 
and  the  auction^fee,  bebg  Bs.  1,327,  the  entire  amount  due  to 
the  decm-holder  and  to  the  auotion-puix^haser."  The  decree^ 
holder's  pleader  prayed  that  the  money  might  be  sent  to  the 
Treasury  and  said  that  he  would  summon  his  client  and  have  the 
money  paid  to  him.   The  auction-purchaser's  pleads  appeara 
to  have  acquiesced  in  the  Subordinate  Judge's  order  cancelling 
the  sale^  and  he  too  prayed  that  the  money  might  be  sent  to  the 
Treasury.   The  Subordinate  Judge  then  records  that,  under  the 
ciroumstanoes  mentioned  above^  '^the  Court  in  equity  and  out 
of  cozupassion  is  inclined  to  set  aside  the  auction-sale  objected  to 
by  the  judgment-debtor;  no  sufficient  reasons  have  been  assigned  - 
by  the  auction-purchaser  in  the  written  aiid  oral  statements  iot 
rejecting  the  judgknent-debt<^'s  objections."  The  order  dated  22nd 
July  1879  sets  aside  the  sale  of  the  judgment-debtor's  rights^ 
and  directs  a  refund  to  the  auction-purchaser  of  the  purchase-money 
deposited  by  him  in  the  Revenue  Treasury.  There  is  no  reference 
whatever  in  the  Subordinate  Judge's  proceeding  to  the  sale  that 
had  been  ordered  by  the  Munsif .   The  application  for  exeoution 
in  the  Munsif's  Court  had  been  made  on  the  2l8t  March  1879,  a 
date  prior  to  that  for  execution  in  the  Subordinate  Judge's  Court* 
On  the  29th  July,  after  the  Subordinate  Judge  had  cancelled  the 
sale  in  satisfaction  of  the  decree  of  his  Court,  the  decree-holder, 
who  held  both  decrees,  applied  that  the  sale  might  be  confirmed  as 
regards  the  decree  of  the  Munsif's  Court,  urging  that  the  property 
had  been  sold  in  satisfaction  of  both  decrees  at  one  and  the  same 
time ;  that  the  judgment-debtor  had  paid  up  in  full  the  decree  of 
the  Subordinate  Judge's  Court ;  that  the  property  had  been  released 
to  the  judgment-debtor,  but  that  the  decree  of  the  Munsif  s  Court 
tmained  still  due.   He  therefore  begged  that  out  of  the  sale-pro- 
ceeds the  amount  due  to  him  as  decree-holder  might  be  paid.  Tho 
auction-purchaser,  Durga  Prasad,  on  the  19th  November  ptayed 
that  the  sale  might  be  confirmed  in  his  favour,  urging  that  ther6 
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had  been  no  irregularities  and  he  had  deposited  the  purohase*  1880 
money  in  the  Collector's  Treasury,  where  it  had  been  for  eight  Chukki  Lal 
months:  the  judgment-debtor  was  outting  and  appropriating  «• 
the  produce  of  the  khsirif  crop :  if  the  Court  would  not  confirm  pjuain. 
the  sale,  he  prayed  that  the  purohase-money  might  be  refunded 
witii  interest  payable  by  the  judgment-debtor,  owing  to  whose  act 
he  neither  obtained  possession,  nor  holds  it  now.  The  judgment- 
debtor  did  not  appear,  nor  did  he  urge  any  objection  to  the  sale 
in  satisfaction  of  the  Munsif 's  decree ;  nor  did  he  in  his  petition 
of  objections  in  the  Subordinate  Judge's  Court  pray  that  it  might 
be  set  aside  as  regards  both  decrees,  nor  does  he  even  allude  to 
the  MunsLf's  decree.  The  Munsif ,  under  these  circumstances,  on 
ihe  22nd  November,  four  months  after  the  Subordinate  Judge's 
order,  sums  up  the  case  aa  follows  Although  the  attachment 
of  the  property  in  execution  of  the  decree  of  the  Subordinate 
•  Judge's  Court  is  of  a  date  prior  to  the  application  for  execution  in 
this  case,  yet  as  the  amount  of  that  decree  is  paid  up  in  full,  the 
aforesaid  attachment  cannot  now  be  maintained,  and  since  the 
defendants  failed  to  set  up  any  objection  as  to  the  irregularity  of 
tile  proceeding,  the  present  sale  under  the  provisions  of  a.  312, 
Civil  Procedure  Code,  is  confirmed. " 

It  is  urged  in  appeal  by  the  judgment-debtor  (i)  that  the  order 
of  the  Munsif  is  opposed  to  s.  13,  Act  X  of  1877,  iCs  .the  Subor- 
dinate Judge  had  already  held  the  sale  to  be  irregular,  and  had  set 
it  aside ;  and  (ii)  the  order  of  the  Subordinate  Judge  is  the  order 
of  a  superior  Court,  and,  extending  the  principle  of  s.  28S,  Act  X 
of  1877,  the  Munsif  was  precluded  from  trying  a  matter  that  had 
been  previously  adjudicated  by  the  superior  Court.  As  regards 
the  first  plea,  s.  13,  Act  X  of  1877,  does  not  appear  to  apply  at 
alL  The  Munsif  was  not  trying  any  suit  or  issue  within  the 
meaning  of  that  section:  he  was  acting  ministerially.  No  prison 
had  applied  to  his  Court  to  set  aside  the  sale  on  the  ground  of 
material  irregularity  in  publishing  or  conducting  the  sale :  as  no 
aneh  f^f^lication  as  that  mentioned  in  s.  311  had  been  made  in  the 
Oourt  ordeering  the  sale,  the  Court,  under  s.  312,  was  bound  to  con« 
firm  the  sale.  As  to  the  second  plea,  the  section  cited  (285)  refers 
to  attachments  and  forms  one  of  the  sections  relating  to  attachment 


Digitized  by 


360 


THE  INDIAN  LAW  EEP0BT8. 


1880     of  property.   It  has  no  relationsliip  with  the  seotions  of  the  Code- 
Chuhni  Lal  "^^^^  refer  to  sale  and  delivery  of  property.   The  section  deals 
«■       -with  the  case  in  which  property,  not  in  the  custody  of  any  Court, 
Pbasad.  attached  in  execution  of  decrees  of  more  Courts  than  one, 

and  it  provides  that  the  Court  which  shall  receive  or  realize  such 
property,  and  shall  determine  any  claim  thereto,  and  any  objec- 
tion to  the  attachment  thereof,  shall  be  the  Court  of  highest  grade, 
or  where  there  is  no  difEerence  in  grade  between  such  Courts,  the 
Court  under  whose  decree  the  property  was  first  attached.  We 
cannot  extend  this  section  in  the  direction  of  sales  and  delivery 
of  property.  The  Court  which  receives  or  realizes  property, 
property  not  in  the  custody  of  the  Court,  is  to  determine  any 
daim  thereto  and  any  objection  to  its  attachment,  but  there  its 
authority  ends.  It  deals  with  matters  preceding  sale  and  no  pro- 
visions appear  to  have  been  made  for  such  a  case  as  the  present, 
when  sale  has  been  made  and  requires  to  be  confirmed,  and 
where  in  one  Court  the  sale  has  been  cancelled  and  in  the  other  it 
has  been  confirmed.  S.  295,  to  be  sure,  provides  that,  whenever 
assets  are  realized  by  sak  or  otherwise  in  execution  of  a  decree, 
and  more  persons  than  one  have,  prior  to  the  realization,  applied 
to  the  Court  by  which  such  assets  are  held  for  execution  of 
decrees  for  money  against  the  same  judgment-debtor,  and  have 
not  obtained  satisfaction  thereof,  the  assets,  after  deducting  the 
costs  of  the  realization,  shall  be  divided  rateably  amongst  aU  such 
persons.  This  section,  however,  would  seem  to  imply  that  the 
persons  referred  to  must  be  decree-holders  of  the  Court  holding  the 
assets,  who,  prior  to  the  realization,  have  applied  to  the  Court 
for  execution  of  their  decrees.  There  can  be  no  such  analogy  as  the 
appellant  contends  for  on  the  strength  of  s.  285  of  the  Code.  A 
decree  can  only  be  executed  by  the  Court  which  passed  it  or  by  the 
Court  to  which  it  is  sent  for  execution  under  the  provisions  of  the 
Code  and  s.  223.  The  case  before  us  does  not  fall  within  the  pro- 
visions of  s.  223.  By  s.  230  application  for  execution  must  be 
made  to  the  Court  which  passed  the  decree  or  to  the  Court  to  which 
the  decree  has  been  sent  for  execution.  The  Court  ordering  a 
sale  is  the  Court  that  made  the  decree  and  to  which  application  for 
execution  must  be  made.  That  Court  alone  can  cancel  or  confirm 
the  sale,  as  regards  its  own  decree.   The  Subordinate  Judge  had 
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no  jnrisdiotion  to  deal  with  the  decree  of  another  Court  after  sale  1880 
in  execution  of  that  decree.  Chunni  Lal 

V, 

The  Subordinate  Judge  appears  to  have  acted  with  material  Dbbi 
irregularity,  if  not  illegally,  in  cancelling  the  sale  in  satisfaction  of 
the  decree  of  his  own  Court.  The  judgment-debtor  did  not  press 
his  objections  against  the  sale,  but  paid  the  amount  of  the  decree 
in  full  It  was  not,  under  these  circumstances,  necessary  to  con- 
firm or  to  cancel  the  sale,  if ,  as  I  assume,  both  the  decree-holder  and 
auction-purchaser  were  content  that  it  should  not  operate,  so  far 
as  the  decree  of  the  Subordinate  Judge's  Court  was  concerned.  A 
sale  could  only  be  set  aside  under  ss.  311  and  313,  but  no  sale  canbe- 
oome  absolute  until  it  has  been  confirmed  under  s.  314.  Again,  if 
the  judgment-debtor  be  understood  to  have  been  pressing  his  objec- 
tion, inadequacy  of  price  is  not  a  sufficient  reason  for  setting  it 
aside.  It  was  not  shown  from  the  judgment  that  the  judgment- 
debtor  had  sustained  a  substantial  injury  by  reason  of  the  irregu- 
larity. But  the  strong  point  of  the  case  seems  to  me  to  be  that 
the  Subordinate  Judge  has  no  jurisdiction  in  regard  to  a  decree  of 
another  Court,  and  that,  even  if  he  was  at  liberty  to  cancel  the  sale, 
he  could  only  do  so  as  regards  the  decree  in  his  own  Court.  I 
would  not  interfere  but  would  dismiss  the  appeal  with  costs. 

Oldfielt),  J, — ^I  have  had  some  difficulty  as  to  the  disposal  of 
this  case  and  doubt  as  to  the  legEility  of  the  Munsif's  order.  It 
may  be  that  it  was  the  intention  of  the  provisions  in  s.  285,  Civil 
Procedure  Code,  to  give  to  one  Court  the  disposal  of  questions 
relating  to  auction-sales  when  the  sale  has  been  made  in  execution 
of  two  or  more  decrees  of  different  Courts.  The  section  directs 
that,  when  property,  not  in  the  custody  of  any  Court,  has  been 
attached  in  execution  of  decrees  of  more  Courts  than  one,  the  Court 
which  shall  receive  or  realize  such  property  shall  be  the  Court  of 
highest  grade.  The  words  realize  such  property"  must  mean 
realize  by  sale  and  may  be  intended  to  give  the  Court  exclusive 
power  in  all  matters  connected  with  sales.  The  expediency  of  such 
a  role  seems  obvious,  for  otherwise  we  shall  have  different  orders 
made  by  different  Courts  with  reference  to  the  same  set  of  &cts; 
objections  allowed  by  one  Court  as  to  sales  which  have  been  dis- 
allowed by  another ;  a  sale  confirmed  by  one  and  set  aside  by  another 
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1880  Court ;  separate  orders  emanating  from  each  Oourt  for  oox^rming  a 
Chuuni  Lii  "^^1^  separate  sale-certificates  from  each  Oourt  granted  to  the 
same  auction-purchaser  in  regard  to  the  same  sale,  each  bearing 
Paasao.  different  dates ;  and  confusion  of  other  kinds  may  occur.  But  how- 
ever this  maybe,  it  is  open  to  us  to  make  a  proper  order  in  the  case, 
and  the  Munsif's  order  has  done  substantial  justice,  and  I  am  not 
disposed  to  interfere.  The  Subordinate  J udge  clearly  intended  only 
to  deal  with  the  sale  so  far  as  it  affected  his  own  decree,  and  his 
order  for  setting  the  sale  aside,  even  so  far  as  concerned  his  decree, 
was  obviously  illegal.  I  concur  with  my  honourable  colleague  in 
dismissing  the  appeal  with  costs. 

Appeal  dismissed. 


Before  Mr.  Jiutiee  Pearson  and  Mr.  Justice  Oldfield. 
1880        8IA  DASI  jlkd  othbbs  (Dbtbkdakts)  v.  GiUB.  SAHAI  (Pljjktiff) 
^f>er2Xi.  mndu  Widow— Alienationr^Beversioner— Estoppel. 

A  Hindu  widow  in  possession  of  her  deceased  hnsband's  separate  landed  estate, 
her  deceased  husband's  mistress  and  his  illegitimate  daughter,  and  the  next 
reversioner  to  such  estate,  with  the  object  of  adjusting  family  disputes,  entered 
into  an  arrangement  by  an  instrument  in  writing  for  the  distribution  of  such 
estate.  A  remoter  reversioner .  to  such  estate  was  a  witness  to  such  instru- 
ment, and  took  a  prominent  part  in  making  such  arrangement,  and  the  same 
had  his  full  consent.  Held  that,  such  remoter  reversioner  was  estopped  by 
such  conduct  from  afterwards  questioning  the  legality  and  genuine  character 
of  such  distribution  and  the  validity  of  assignments  made  by  the  persons  who 
shared  in  such  distribution. 

Observations  on  the  power  of  a  remoter  reversioner  to  question  aliena- 
tions by  a  Hindu  widow  in  which  the  next  reversioner  has  oonciurred. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 

this  report  in  the  judgment  of  the  High  Court. 

Pandit  Ajudhia  Nath  andMunshi  Sukh  Ram  for  the  appellants. 

Mr.  Ohatterji  for  the  respondent. 

The  judgment  of  the  High  Court  (Feabson,  J.,  and  Ouo* 
Fi£U>9  J.)  was  delivered  by 

OxDFiELD,  J. — ^The  property  in  suit  belonged  to  one  Sidh  Gopal, 
paternal  unde  of  plaintiff:  Sidh  Gopaldied  in  1857  and  wassuoeed- 
ed  by  his  widow,  Sia  DasL  The  next  reversioner  after  the  widow 
was  Bheo  Prasad,  half-brother  of  Sidh  Gopal,  and  he,  and  Sia 

•First  Appeal,  No.  21  of  1880, from  a  decree  of  Pandit  Jagat  Narain,  Sub- 
cffdinate  Judiee  of  Cawnpore,  dated  the  10th  December  1879. 
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Dasi,  and  Mitala  Enoiv  mistress  of  Sidh  Qopal,  and  her  daughter,  1S80 
Bam  Dulari^  entered  into  an  arrangement  for  the  distribution  of  Su^Basi 
the  property  left  bj  Sidh  Gopal,  and  executed  a  deed  dated  the 
30th  Uaj  1867|  by  which  certain  estates  were  assigned  to  Mitala 
Koar  aad  h^  daughter  in  tnist  for  the  maintenance  of  a  temple; 
other  estates  wer^  conferred  on  Mitala  Kuar  and  her  heirs ;  others 
on  Bajm  Dulari  and  her  heirs ;  other  estates  were  assigned  to  &heo 
fra^;  and  an  S^anna  share  in.  the  yiUage  of  SidhaU  was 
assigned  to  Sia  Dasi  for  her  life  to  go  at  her  death  to  Sheo  Prasad. 
Sheo  I^rasad  sold  an  estate  to  Ba^ant  Singh,  defendant,  and  after 
Sheo  Prasad's  death  his  sons  sold  another  to  Gajadhar  Singh  and 
Mnnni,  defendants,  Sheo  Prasad  died  in  1868,  predeceasing  Sia 
Psfii,  who  on  the  15th  August  1876  executed  a  deed  by  which  she 
oonTeyed  to  Mitala  K^ar  and  the  heira  of  Sheo  Prasad  the  pro* 
periy  which  had  been  assigned  to  her,  in  consideration  of  their 
having  discharged  certain  ancestral  dd>ts  for  which  i^e  was  liable. 
The  plaintiff  brings  this  suit,  as  the  reversioner  entitled  at  Sia 
Daai'f  death  to  the  property  left  by  Sidh  Gopal,  to  set  aside  the 
ocmyeyance  made  uqd^  the  deeds  of  1867  and  1876  and  the  sales 
made  to  Basant  Singh  and  Gajadhar  Sin^  and  MunnL  The  daim 
has  been  decreed,  and  the  two  material  grounds  on  which  the  de<^ 
cision  is  questioned  in  appeal  are  (i)  that  the  conveyances  by  the 
deed  of  1867  having  been  made  by  Sia  Dasi  in  concert  with  and 
with  the  consent  of  Sheo  Prasad,  the  immediate  reversioner,  a  com* 
plete  title  was  conveyed  under  them  which  a  remoter  reversioner 
cannot  question;  (ii)  assuming  that  such  is  not  the  case  and  plain- 
tifi  could  have  contested  the  legality  of  the  said  conveyances,  he  is 
estopped  from  doing  so  now,  since  he  himself  oonaented  to  the 
distribution  of  the  property. 

The  first  ground  raises  a  somewhat  difficult  question,  on  which 
the  deoisiona  have  been  conflicting,  as  will  be  seen  by  referring  to 
Norton's  Hindu  I^aw,  Part  2,  p.  627,  where  all  the  decided  cases  are 
referred  ta  Th^  decisions  in  favour  of  the  view  that  the  vridow 
and  the  nearest  heira  living  at  the  time  of  the  conveyance  can  join 
in  niaking  a  valid  conveyance  which  no  remoter  heirs  can  question, 
appear  to  proceed  either  on  the  gioupd  of  estoppel  or  on  the  ground 
that  in  th^  lifetime  of  the  widow  the  whole  estate  may  be  said 
to  be  in  possession,  and  that,  loolung  to  the  policy  of  the  Hindu 
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1880  law,  the  reversioner  has  been  sufficiently  represented  for  the  pur- 
8iA  Dasi  conveyance  when  the  widow  and  the  nearest  heir  join 

V.  in  making  it.  The  first  ground  has  no  application  to  the  case 
before  us,  in  which  plaintiff  does  not  claim  through  Sheo  Prasad, 
but  as  heir  to  Sidh  Gopal ;  and  the  objections  which  may  be  urged 
to  the  view  are  forcibly  stated  in  Mayne's  Hindu  Law,  s.  647.  The 
author  would  reconcile  the  cases  by  holding  that  no  person,  who 
proved  to  be  next  heir  at  the  death  of  the  female  tenant,  and  who 
was  alive  at  the  time  of  the  transaction,  should  be  bound  by  any 
consent  except  his  own  or  that  of  some  lineal  ancestor  through 
whom  he  claimed.  This  view  may  perhaps  be  supported  by  the 
case  of  Kooer  Ooolah  Singh  v.  Eao  Kurun  Singh  (1),  where  the 
power  of  a  remoter  reversioner  to  question  alienations  in  which 
the  next  heir  was  charged  with  having  concurred  was  recognised. 
In  that  case,  however,  the  next  heir  was  a  lady,  the  widow's 
mother-in-law,  whose  expectant  interest  was  of  a  restricted  charac- 
ter. We  refrain,  however,  from  deciding  the  question  here,  as,  as- 
suming that  Sia  Dasi  and  Sheo  Prasad  were  unable  to  join  in  con- 
ferring a  complete  title,  we  considei  the  second  ground  of  objection 
to  which  we  have  referred  to  be  valid,  and  hold  that  plaintiff  cannot 
now  dispute  the  transfers  made  under  the  deed  of  1867.  He  was 
himseU  a  witness  to  that  deed,  and  there  is  evidence  which  we  see 
no  reason  to  distrust  that  he  took  a  prominent  part  in  making  the 
arrangement,  which  had  his  full  consent,  and  was  made  with  the 
object  of  settling  family  disputes.  Plaintiff  denies  having  witness- 
ed the  deed,  and  it  appears  he  lodged  a  complaint  in  the  police- 
station  in  1867  on  the  subject ;  but  there  can  be  no  doubt  he  did 
witness  it;  the  evidence  is  direct  on  this  point,  and  also  as  to  his 
consent  to  the  arrangement,  and  his  conduct  in  not  taking  proper 
steps  to  establish  the  alleged  fraud  or  to  protect  his  interests  is 
inconsistent  with  any  other  view,  and  he  has  not  offered  evidence 
to  rebut  that  of  defendants.  With  regard  to  the  disposal  of  the 
property  assigned  by  Sia  Dasi  under  the  deed  of  1876,  it  cannot  be 
questioned  by  plaintiff,  as  it  is  clear  that  it  was  done  for  the  satis- 
faction of  ancestral  debts.  The  plaintiff's  suit  is  therefore  dis- 
missed, with  costs,  by  reversal  of  the  decree  of  the  lower  Court. 

Appeal  allowed. 

(I)  U  Moore's  I.  A.,  176. 
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Befw€  Sir  Bohert  Stuart,  Et,,  Chief  Justice,  and  Mr.  Jusiiee  Oldfield. 
BHAWANI  (Plaintiff)  f^.  ABDULLAH  ZHAN  (Defendant).*  j)ec^^ber20 


tTenant-at-will— 'Enhancement  of  rent—^Agreement  to  pay  enhanced  rent—'  - 
ActXVUlofim  (N.'W.  P.  Bent  Act),  m.  12/21. 

The  patw&ri  of  a  Tillage  entered  in  his  diary  that  a  tenant-at-will  had  agreed 
with  the  landholder  to  pay  enhanced  rent,  but  the  agreement  was  not  re- 
corded, the  terms  as  to  rent  were  not  stated,  and  there  was  nothing  to  show  that 
such  tenant  had  assented  to  snch  entry.  Meld  that  there  was  no  record  of 
such  agreement  within  the  meaning  of  s.  21  of  Act  XYIII  of  1873. 

The  plaintiff  in  this  suit,  alleging  that  the  defendant  had 
extorted  from  him,  by  illegal  confinement,  Es.  44-1-3  in  excess  of 
the  rent  previously  payable  by  him  for  certain  land,  daimed  to 
reooyer  that  amount,  and  Bs.  200,  compensation  for  suoh  extortion. 
The  defendant  alleged  in  defence  of  the  suit  that  the  plaintiff  had 
agreed  to  pay  such  excess  and  had  paid  the  ame  willingly.  It 
appeared  that  the  plaintiff  had  agreed  with  the  defendant's  agent  to 
pay  enhanced  rent  for  such  land,  in  the  presence  of  thepatw&ri  of 
the  village,  and  the  defendant's  agent  had  signed  the  jamabandi  in 
which  the  enhanced  rent  had  been  entered.  Thepatw&ri  recorded 
these  facts  in  his  diary.  The  Court  of  first  instance  decided  the 
issues  arising  out  of  the  allegations  of  the  parties  in  favour  of  the 
defendant,  and  dismissed  the  suit.  On  appeal  by  the  plaintiff,  the 
lower  appellate  Court  held,  on  the  question  whether  the  plaintiff's 
rent  was  liable  to  enhancement,  that  it  was  so  liable,  regard  being 
had  to  s.  12  of  Act  XVIII  of  1873,  a  written  agreement  by  the 
plaintiff  to  pay  enhanced  rent  having  been  recorded  before  the 
patw&ri.  It  also  held  that  the  excess  rent  had  been  willingly  paid; 
and  it  afiBrmed  the  decree  of  the  Court  of  first  instance.  On  appeal 
by  the  plaintiff  to  the  High  Court,  it  appeared  that  it  was  doubtful 
whether  the  plaintiff  was  an  occupancy-tenant  or  a  tenant-at-will. 
The  Division  Bench  before  which  the  appeal  came  for  hearing 
(Stuakt,  C.J.,  and  Oldfibld,  J.)  observing  that,  if  the  plaintiff 
was  a  tenant-at-will,  the  provisions  of  s.  12  would  not  apply  to  him^ 

*  Second  Appeal,  No.  1260  of  1879,  from  a  decree  of  H.  G-.  Keene,  Esq., 
Judge  of  Meemt,  dated  ^the  Srd  September  1879,  affirming  a  decree  of 
G.  1.  Laidman,  Esq.,  Assistant  Collector  of  the  first  class,  Bnlandahahr,  dated 
the  23rd  July  1879. 
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1880      remanded  the  case  to  the  lower  appellate  Ooart  to  detennine  the 
Bhawuti  issue,  amongst  others,  ■whether  the  plaintiff  was  an  occupanoy-.tenant 
«•       or  a  teoant-at-will.   The  lower  appellate  Court  found  that  the 

A.BDTTTiTj  ATT 

Khan,  plaintiff  was  a  tenant-^t-wiU.  On  the  return  of  this  finding  the 
plaintiff  objected  that  he  was  not  liable  to  pay  enhanced  rent,  as  no 
agreement  by  him  to  pay  such  rent  had  been  recorded  by  the 
patw&ri,  within  the  meaning  of  q.  21  of  Aot  XVIII  of  1873. 

Mr.  Conlan  wi  Babu  ^arodha  Prasad  Oho^e  for  the  appel- 
lant. 

Pandits  Bishamlhar  Nath  and  Nand  Lai  for  the  respondent. 

The  Court  (Stuabt,  C.J.  and  Oldfield,  J.)  made  the  follow- 
ing order:-^ 

Oi;.n¥iai>D|  J, — The  Judge  has  found  on  the  iasuea  remitted  that 
the  plaintifE  is  a  tenant^t-willj  and  in  consequence  he  will  not  be 
liable,  under  the  provisions  of  es.  X2  and  21  of  the  Bent  Act,  to  pay 
rent  in  exoew  of  tbe  rent  payable  by  him  in  the  previous  year,  unless 
the  landlord  and  he  have  agreed  aa  to  the  rent  to  be  paid,  and  such, 
agreement  has  been  recorded  by  the  patw^ri  of  the  village  or  the 
k&n^ngo  of  the  pargana  in  which  the  land  is  situate.  There  is  no 
reqoffd  of  an  agreement  such  as  the  section  requires,  for  the  entry  in 
the  patwfirfs  diary  cannot  be  held  tp  meet  the  requirements  of  the 
law.  The  entry  is  only  to  the  effect  that  the  karinda  of  the  vil- 
lage sigfned  the  jamabandi  of  1286  Fasli,  after  causing  a  record  to 
be  made  of  an  agreement  on  the  part  of  the  plaintiff  and  other 
tenants.  But  no  agreement  is  recorded,  the  terms  as  to  rent  are 
not  stated  in  the  entry  in  the  diary,  and  there  is  nothing  to  show 
that  plaintifE  consented  to  the  entry.  The  plaintifE  is  therefore 
entitled  to  recover  the  excess  rent  paid  by  him  with  interest  fron:^ 
date  of  payment.  The  lower  appellate  Court  is  directed  to  as- 
certain the  date  of  such,  payment,  and  to  try  the  issue  whether 
plaintifE  is  entitled  to  damages  on  account  of  the  rent  having 
been  extorted  from  him  by  Illegal  confinement  or  other  duress, 
and,  if  so,  what  amount.  We  remand  the  case  again  for  trial  of 
the  above  issues  and  allow  ten  days  for  objections  on  submission 
of  the  finding. 
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Brf^$  Ur,  Jusfio9  Pearson  and  Ur.  JusHee  Oldfield,  1880 
ZALIM  SINGH  >in>  othbbs  (Plaintiffs)  t;.  UJAGAE  SINGH  and 

OTHlBg  (DbFBNDANTS),  » 

Hent'fret  and  rtvenuf-free  lenures — Asstsment  and  setilmnent  of  revenue* 
free  land-^urudiclion  of  Civil  Court-- Act  XIX,  qf  1873  (iV-Fi  P. 
Land  Revenue  Act)ySs,  82,  83,  87,  88,  89, 241. 

Certain  land  was  settled  with  the  defendants  in  this  suit.  The  Settlement 
Officer  having  declared  that  the  plaintiffs  in  this  suit  had  acquired  a  proprie- 
tary right  to  such  land  nnder  the  provisions  of  s.  82  of  Act  XIX  of  1873 
and  were  entitled  to  hold  it  rent-free,  the  defendants  applied  to  the  Settle- 
ment Officer  to  assess  snch  land  and '  to  settle  it  with  the  plaintiffs  as  the 
persons  in  actual  possession  as  proprietors.  This  having  been  done  hj  the 
Settlement  Officer,  the  plaintiffs  sued  the  defendants  to  be  maintained  in 
possession  of  such  land  free  of  revenue  and  for  the  cancelment  of  the  Settle- 
ment Officer's  order.  Seld  that  under  s.  241  of  Act  XIX  of  1873  the  suit 
was  not  cognizable  in  the  Civil  Courts. 

The  plaintiSa  in  tUs  suit  alfiimed  to  be  maintained  in  posses- 
sion of  oertain  land  situated  in  a  village  oalled  Hahto^  without 
payment  of  rent  or  revenue,  by  the  cancelment  of  the  Settlement 
OflScer's  order  dated  the  26th  April  1875.  It  appeared  that  the 
predecessors  of  the  defendants,  co-sharers  of  such  village,  had 
made  a  grant  of  this  land  to  the  predecessors  of  the  plaintiffs  • 
and  that,  as  the  land  had  been  held  rent-free  by  the  original  grant- 
ees and  their  successors  for  eighty  years,  the  plaintiffs  had  ac- 
quired, under  the  provisions  of  s.  83  of  Act  XIX  of  1873,  a  pro- 
prietary right  to  it.  This  land  had  been  taken  into  account  at  the 
settlement  of  such  village  with  the  co-sharers  in  assessing  the 
revenue  payable  by  them.  When  it  was  decided  that  the  plaintiffs 
were  the  proprietors  of  the  land  and  entitled  to  hold  it  rent-free, 
the  father  of  the  defendants,  a  co-sharer,  applied  to  the  Assistant 
Settlement  Officer  to  settle  the  land  with  the  plaintiffs  as  the  per-* 
sons  in  actual  possession  as  proprietors.  This  the  Assistant  Settle, 
ment  Officer  did,  aflseseiug  the  land  at  Es,  16-14-0 ;  and  on  appeal 
the  Settlement  Officer  affirmed  the  order  of  his  subordinate  by  an 
order  dated  the  26th  April  1875.  The  plaintiffs  thereupon  brought 
the  present  suit  against  the  defendants,  instituting  it  in  the 

•  Second  Appeal,  No.  686  of  1880,  from  a  decree  of  Pandit  Jagat  Narain, 
Subordinate  Judge  of  Cawnpore,  dated  the  81  st  March  J880,  reverting  a 
decree  of  MauM  Sakhawat  Ali,  Munqif  of  Akbarpur,  dated  the  21st  Jun^ 
18^8. 
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1880     Mxmflif^B  Court.  The  defendants  set  up  as  a  defence  that  the  Civil 
Zaliv.     Courts  could  not  exercise  jurisdiction  over  the  matter  of  the  suit. 
Singh     The  Court  of  first  instance  disallowed  this  defence  and  gave  the 
TTjaoab    plaintifEq  a  decree.    On  appeal  by  the  defendants  the  lower  appel- 
SiNGH.    late  Court  allowed  the  contention,  and  dismissed  the  suit.  The 
plaintifEs  appealed  to  the  High  Court. 

Mr.  Chatterji  for  the  appellants. 

Munshis  Hamman  .Prasad  and  Kashi  Prasad  for  the  respond- 
ents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfibld,  J.) 
was  delivered  by 

Oldfield,  J. — This  is  a  suit  to  be  maintained  in  possession  of 
11  bighas  3  biswas  of  land  without  liability  to  pay  revenue 
assessed  on  it  by  the  Settlement  Officer,  by  reversal  of  his  order. 
Plaintiffs  claim  to  hold  this  land  as  a  rent  and  revenue-free  grant 
made  to  plaintifb'  ancestors  by  Madho  Singh,  the  original  pro- 
prietor. The  Settlement  Court  has  already  taken  up  and  determined 
under  s.  82  of  the  Eevenue  Act  the  question  of  proprietary  title  in 
this  land,  which  it  has  decided  in  plaintiffs'  favour,  who  were 
declared  to  be  proprietors  under  s.  82,  and  we  are  not  concerned 
•  with  that  question  now.  Subsequently,  however,  the  zamindar  of 
the  mauza,  defendants'  father,  who  had  hitherto  paid  the  revenue 
on  this  land,  which  was  included  in  the  general  assessment  of  the 
mauza,  applied  in  the  Settlement  Court  that  the  revenue  should 
be  separately  assessed  on  the  land  and  settlement  made  of  the 
land  with  the  plaintiffs,  who  should  be  liable  for  payment  of  the 
revenue  assessed.  The  Settlement  Officer  proceeded  under  the 
provisions  of  ss.  83,  87,  88,  and  89  of  the  Eevenue  Act,  and 
assessed  revenue,  to  the  amount  of  Bs.  15-14-0,  on  the  land  which 
he  settled  with  plaintiffs.  It  is  to  set  aside  this  order  that  this 
suit  has  been  brought,  and  we  are  of  opinion  that  it  is  not  cogni- 
zable under  s.  241  of  the  Bevenue  Act.  The  matter  is  one  pro- 
vided for  in  ss.  83,  87,  88,  and  89,  which  were  intended  to  include 
questions  like  the  one  before  us,  where  there  is  a  claim  by  the 
occupant  of  land  to  hold  such  land  free  from  payment  of  revenue 
by  him,  and  were  meant  to  deal  with  all  questions  regarding  the 
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osBessment  of  snoh  land  and  the  making  the  settlement  of  it  with  1880 

the  person  in  actual  possession  as  proprietor  (see  s.  89).    Taking  Zaliu 

this  view,  we  hold  that  the  suit  was  properly  dismissed,  and  we  8i»oh 

dismiss  this  appeal  with  costs.  Fjagab 

Appeal  dismissed.  Swgh. 


FULL  BENCH.  isso 

December  20. 


Before  Sir  Bohert  Siuart,  Kt.,  Chief  Justice,  Mr.  Justice  Pearson^ 
Mr.  Justice  Spankie,  Mr.  Justice  Oldjield,  and  Mr.  Justice  Straights 

BAM  SAEAN  LAL  (Dbfbnbant)  v.  AMIETA  ZUAR  aijd  othbbs 
(Plaintiffs).* 

Vendor  and  Purchaser — ScUe — Mortgage — Bedemption — Condition  against 

alienation. 

The  co-sharers  of  a  certain  estate  sold  it  to  B.  On  the  same  day  as  the 
Tenders  executed  the  conyejance  of  such  estate  to  B  the  latter  executed  an 
instroment  wherebj  he  agreed  that  the  vendors  might  redeem  such  estate  or 
anj  portion  thereof,  within  a  certain  term,  on  repayment  of  the  purchase- 
monej  or  a  proportionate  share  thereof,  and  in  such  case  the  sale  would  be 
considered  cancelled ;  provided  that  the  vendors  paid  the  money  out  of  their 
own  pockets  and  did  not  raise  it  by  a  transfer  of  the  property  and  not  other- 
wise. The  heir  of  one  of  the  vendors  sold  his  own  share  of  such  estate  to 
and  A  sued  B  to  redeem  such  share. 

Held  by  the  Pull  Bench  (Stuaet,  C.J.,  doubting)  that  the  nature  of  the 
transaction  between  B  and  his  vendors  must  be  determined  by  looking  at  both 
the  conveyance  and  the  agreement,  and,  both  those  documents  being  regarded* 
the  transaction  between  them  was  one  of  mortgage,  and  the  vendors  had  a 
right  of  redemption,  and  thb  proviso  in  the  agreement  was  inequitable  and 
incapable  of  enforcement  against  them  or  their  representatives  in  title. 

Held  also  by  Feabson,  J.,  that  the  agreement  was  not  of  the  nature  of  a 
personal  contract  enforceable  only  by  the  original  vendors  and  not  by  their 
representatives ;  that,  assuming  that  a  transfer  of  the  property  was  prohibited 
by  the  agreement,  B  could  not,  as  implied  by  the  Full  Bench  ruling  in  Dooh' 
chore  Bat  v.  Hidayat-ullah  (1),  treat  as  a  nullity  the  sale  which  had  been 
made  to  A  and  A's  right  to  redeem  could  not  be  reasonably  denied  and  re- 
sisted ;  and  that  a  transfer  was  not  positively  but  only  implicitly  prohibited  by 
the  agreement,  B  merely  declaring  that  he  would  not  recognize  the  transferees 
as  having  acquired  the  equity  of  redemption  or  cancel  his  own  sale-deed,  and 
such  a  declaration  was  beyond  his  competence  and  had  no  legal  effect. 

*  Second  Appeal,  No.  1224  of  1879,  from  a  decree  of  J.  W.  Fo^er,  Esq., 
Judge  of  Gh6zipur,  datod  the  13th  May  1879,  reversiM  a  decree  of  Maulvi 
Mahmud  Bakhsh,  Additional  Subordinate  Judge  of  Gh^zipur,  dated  the 
21st  December  1878. 

(1)  N.-W.  F.  H.  C.  Bep.,  P.  B.,  1866-67,  p.  7. 


Digitized  by 


Google 


870 


THE  INDIAN  LAW  BEPOETS. 


[70L.  in. 


1880  On  the  26tli  August  1862,  a  9-antia  6-ganda  share  of  a 
Ham  Saman  called  Eampur  Jiwan  was  transferred  by  way  of  absolate 

Lal  sale  to  the  defendant  in  this  snit^  Bam  Saran.  On  that  same  day 
AtfiBTi  Bam  Saran  executed  an  instnmient  whereby  he  reserved  to  the 
KuAB.    vendors  of  that  share  the  right  of  redemption,  the  material  portion 

of  that  instrument  being  as  follows : — I,  Bam  Saraji  declare 

that,  whereas  I  have  under  a  deed  of  absolute  sale  dated  this  day 
purchased  a  9-anna  6-ganda  share,  the  property  of  Bisheshar 
Bai,  Zalim  Bai,  and  other  persons,  zamindars  of  mauza  Bampur 

Jiwan  for  Bs.  1,800, 1  therefore  agree  that  the  said  vendors 

may  within  a  term  of  ten  years,  that  is  to  say,  on  Jaith  Sudi  15th, 
1279  Fasli  (corresponding  with  2l5t  June  1872),  before  sunset, 
pay  the  entire  sale-consideration,  the  deed  of  absolute  sale  being 
(in  that  case)  considered  as  standing  cancelled:  in  the  event  of 
the  whole  sum  not  being  paid,  any  one  of  the  vendors  paying  his 
quota  of  the  sale-consideration  as  specified  in  the  deed  of  sale, 
the  sale  in  respect  of  his  share  shall  be  invalid :  if  the  sale-consi- 
deration is  not  paid  at  the  time  fixed  and  I  have  to  foredose  and 
bring  a  suit,  I  shall  be  entitled  to  realize  the  costs  from  the  vendors 
personally  and  from  their  other  property:  the  whole  sale- 
consideration,  or  a  portion  thereof  paid  by  any  of  the  vendors  on 
account  of  his  own  share,  if  paid  from  their  own  pockets  without 
transferring  the  property  sold  in  any  way,  shall  be  received  by  me ; 
but  if  it  is  paid,  or  deposited  in  court,  being  raised  by  transfer  of 
the  property  sold,  it  shall  not  be  received  by  me,  nor  shall  the  sale 
made  by  the  vendors  in  my  favour  be  considered  cancelled.^^  On 
the  Ist  May  1878,  the  grandson  of  one  of  the  vendors  sold  his 
share  of  such  9-anna  6'>ganda  share,  a  3-anna  2-ganda  share, 
to  the  plaintiffs  in  this  suit,  who  offered  to  redeem  the  share 
purchased  by  them.  Bam  Saran  having  refused  to  allow  them  to 
redeem  such  share,  the  plainti&,  on  the  17th  September  1873,  instil 
tuted  the  present  suit  against  Bam  Saran  for  the  redemption  of  such 
share,  founding  their  claim  on  the  agreement  of  the  26th  August 
1862.  The  defendant  denied  the  plaintiffs'  right  to  redeem,  stating 
as  follows: — '^The  plaintiffs'  claim  on  the  basis  of  the  agreement 
dated  the  26th  August  1862  is  untenable,  as  the  defendant  is  not 
bound  to  abide  by  the  agreement  as  against  the  plaintiffs:  the  con- 
dition  of  restoring  the  share  was  Utnited  to  the  vendors,  and  there 
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id  nothing  therein  authorizing  tlie  heirs  or  repreeentatiTes  of  the  1880 
VBndon  to  enforce  theJb  condition :  a  deed  or  stipulation,  the  appli-  jruc  Saeak 
t^ation  di  which  is  reetrioted  to  a  particular  person,  cannot  be  made 


the  baris  of  a  claim  by  another  peteon :  it  is  also  provided  by  thd  AkibtI 
agreenient  that  the  payment  of  the  mortgage-money  shall  be 
accepted,  if  the  vendors  pay  it  out  of  their  own  pockets,  without 
banrferring  the  property;  but  that  should  they  procure  money 
by  transfer  and  offer  or  deposit  it  in  court,  it  should  not  be 
aooepted:  it  is  evident  that  the  money  in  this  case  has  been  pro* 
cured  by  a  transfer  of  the  property,  and  therefore  the  propeorty 
Bhould  not  be  released  from  mortgage."  The  Oourt  of  first 
instance  held  that  the  plaintiffs  could  not  be  allowed  to  rede^  as 
thd  money  f<»  redemption  had  been  raised  by  the  transfer  of  th^ 
property,  in  violation  of  the  condition  contained  in  the  agreement 
of  the  26th  August  1862;  and  dismissed  the  suit.  The  material 
portion  of  its  judgment  was  as  follows:-^"  The  purchaser  of  the 
property  cannot  derive  any  authority  for  redemption  from  the  agree* 
ment,  which  ^prohibits  the  transfer  of  the  property :  the  privilege 
granted  by  the  purchaser  to  the  vendors  at  the  time  of  the  execution 
of  the  agreement  had  for  its  real  object  the  preservation  of  the  pro- 
perty in  the  family  of  the  vendors:  the  condition  of  restitution  con* 
templated  the  regaining  of  the  property  by  the  vendors,  should 
they  by  any  chance  succeed  in  procuring  money  within  ten  years: 
if  the  vendors  or  their  heirs  had  borrowed  the  money  and  paid  it ; 
the  property  would  have  been  considered  redeemable,  as  then  ther^ 
would  have  been  nothing  against  public  policy  or  law  ;  but  to  do 
so  after  transfer  of  the  property,  which  is  clearly  prohibited,  is  cal* 
oulated  to  defeat  the  intention  of  the  vendors  and  the  purchaser  to 
preserve  the  property  in  the  family  of  the  vendors :  to  concede  the 
right  to  redeem  and  to  take  possession  to  the  present  purohaeerB 
plaintiffs),  contrary  to  the  agreement  in  question,  is  inexpedient  t 
«uch  concession  "would  involve  a  violation  of  the  condition  pohibit- 
ing  transfer :  the  plaintiffs'  claim  is  therefore  improper."  On 
appeal  the  lower  appellate  Court  held  that  the  plaintiff  was  entitled 
to  redeem  the  property  in  erult,  the  material  portion  of  its  decision 
being  as  follows:  ^^I  find  that  the  question  has  been  finally 
settled  by  a  Full  Bench  dedsion  of  the  Allahabad  High  Court, — 
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1880  Dookchore  Rai  r.  Hidayat-uUah  (1):  in  that  ease  there  was  a 
Ram  Saban  Btipulation  against  alienation ;  therefore  the  mortgagee  contended 
that  redemption  could  not  be  had  by  transfer  of  the  property ;  also 
Amibta  that  the  contract  was  a  personal  one  between  the  mortgagor  and 
the  mortgagee;  the  Judges,  however,  ruled  taht  such  a  stipula* 
tion  against  alienation  could  not  operate  to  annul  a  bond  fide  con- 
veyance to  a  third  party,  for  the  purpose  of  paying  off  the  original 
mortgage ;  they  further  held  that  certain  old  rulings  favouring  the 
contention  of  the  respondent  in  that  case,  as  regards  the  contract 
being  a  personal  one,  did  not  commend  to  their  mind :  there  is 
another  ruling  also  bearing  strougly  on  this  point,  and  in  which 
the  Judges  held  the  same  view, — Muhammad  Zaka-uUlah  v.  Beni 
Par  shad  (2):  there  is  also  a  third  ruling,  which  is  more  clear  to 
my  mind,  and  ahnost  similar  to  the  present  case,— i&zm  Rup  Singh 
V.  Thakur  Par  shad  (3);  in  this  case  the  Judges  held  that,  as  long 
as  the  mortgage  was  not  absolutely  foreclosed,  the  mortgagee 
retained  his  possession  as  that  of  a  trustee  for  the  mortgagor;  he 
therefore  cannot  object  to  the  mortgagor  making  any  alienation  of 

his  property  to  a  third  party  on  more  advantageous  terms  

I  may  also  observe  that  the  stipulations  mentioned  in  the  agree- 
ment are  opposed  to  the  principles  of  the  law  of  mortgage,  which 
expressly  empowers  the  mortgagor,  his  heirs,  or  assigns  to  sue  for 
redemption,  by  depositing  the  money  in  court,— Macpherson  on 
Mortgages,  5th  ed.,  p.  104."  The  defendant  appealed  to  the  High 
Court,  the  first  three  grounds  of  appeal  set  out  in  the  memorandum 
of  appeal  being  (i)  that,  as  the  plaintifEs  daimed  under  the  agreement 
of  the  26th  August  1862,  they  were  bound  by  the  terms  and  con- 
ditions thereof,  and  such  terms  and  conditions  showed  that  they 
were  not  entitled  to  redeem;  (ii)  that  the  agreement  of  the  26th 
August  1862  was  a  personal  agreement  between  the  defendant 
and  his  vendors,  and  the  plaintiffs  could  not  daim  thereunder;  and 
(iii)  that  the  cases  cited  by  the  lower  appellate  Court  were  not 
applicable,  as  they  related  to  agreements  of  a  special  nature.  The 
appeal  came  for  hearing  before  Stuart,  C.J.,  and  Pearson,  J.,  who 
referred  the  question    whether  the  stipulation  against  alienation 

(1)  N.-W.  P.  H.  C.  B«p.,  F.  B.,  1866-67,  p,7. 

(2)  N.-W.  P.  H.  C.  Rep.,  1869,  ISth  April  1869. 

(3)  24  W.  E.,429. 
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by  any  of  the  vendors  was  good,  so  as  to  invalidate  any  alienation  1880 
not  made  aooording  to  the  agreement'*  to  the  Full  Benoh.  Eam  Sabj 

The  order  of  reference  was  as  follows : — 

Stuart,  0. J. — In  this  case  the  two  principal  questions  referred  Amibta 

If  IT  A 11.- 

to  at  the  hearing  were,  first,  whether  the  agreement  allowing  the 
vendors  mortgagors  to  redeem  within  ten  years  was  merely  personal 
to  the  original  vendors  and  was  not  operative  against  their  heirs 
or  representatives.  The  second  question  discussed  was  whether 
the  stipulation  against  alienation  by  any  of  the  vendors  was  good 
so  as  to  invalidate  any  alienation  not  made  according  to  the  agree- 
ment. On  the  first  question  it  is  quite  clear  to  me  that  the  original 
agreement  must  be  taken  as  part  and  parcel  of  the  whole  transac- 
tion, and  that  it  is  not  only  operative  against  the  original  vendors 
themselves  personally,  but  that  it  was  transmissible  to  and  opera« 
tive  against  their  heirs  and  successors'  or  others  in  their  right  ;  in 
fact,  that  the  agreement  was  in  the  same  position  as  if  it  had  been 
incorporated  with  the  original  sale-deed,  the  two  documents  making 
really  one  contract.  But  with  regard  to  the  second  question,  as  to 
the  validity  of  the  condition  in  the  agreement  against  alienation, 
I  entertain  some  doubt,  and  I  would  refer  the  question  to  the  FuU 
Bench.  If  I  was  of  opinion  that  the  Full  Bench  ruling  in 
Dookehore  Bai  v.  Hidayut-ullah  (1),  relied  on  by  the  respondents 
at  the  hearing,  applied  to  this  case,  I  would  have  no  difficulty  in 
dismissing  the  appeal.  But  I  am  rather  inclined  to  think,  al- 
though with  some  doubt,  that  the  peculiarity  of  the  stipulation  in 
this  case  against  alienation  by  any  one  of  the  conditional  vendors 
takes  the  case  out  of  the  principle  laid  down  by  the  Full  Bench ; 
and  I  concur  in  the  observations  on  that  ruling  in  a  judgment 
by  a  Division  Bench  of  this  Court  (Pearson  and  Turner,  JJ.) 
in  Mahammad  Zakchullah  v.  Bent  Parshad  (2),  where  it  was  re- 
marked :  This  ruling  is,  in  our  opinion,  applicable  to  cases  in 
which  the  debt  is  at  once  discharged  by  means  of  the  transfer,  and 
does  not  sanction  a  gradual  discharge  of  it  by  instalments,  such 
as  is  provided  by  the  sale-deed  of  8th  September  1865.  A  mort- 
gagee may  fairly  object  to  an  arrangement  which  would  compel 


(1)  N..W.  P.  H.  C.  Bep.,  F.  B.,      (2)  N.-W.  P.  H.  C.  Hep.,  1869^ 
1866-67,  p.  7.  ISth  April  1869. 
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188Q     him  to  look  for  the  payment  of  his  debt  piecemeal  dumg  a  pro- 
Hjlm.  Sabah"  traoted  period  to  a  person  other  than  the  one  with  whom  he  had 
originally  dealt,  and  the  objection  can  only  be  obmted  by  the 
Akibta    debt  being  paid  before  the  property  liable  for  it  is  transferred." 
KuAB.        g^(3ll  observations  I  entirely  oonour,  and  they  appeax  to  me 
to  go  a  considerable  way  in  &yotir  of  the  appellant's  contentipnin 
th^  present  case. 

The  &cts  raising  the  question  in  this  case  are  as  follows: — ^By 
a  deed  of  absolute  sale,  dated  26th  August  1862,  certain  persons, 
Bisheshar  Bai,  Zalim  Bai,  and  others,  zamindars  of  mauzaKampur, 
&o.,  4ro.,  sold  that  property  to  Kam  Saran  Lai,  the  defendant, 
appellant,  for  the  consideration  of  Bs.  1,800.  On  the  same  day  and 
immediately  after  the  execution  of  this  sale-deed.  Bam  Saran  Lai, 
the  vendee,  made  an  agreement  with  his  vendors  by  which  he  con- 
sented to  their  redeeming  the  property  sold  to  him  within  a  term 
of  ten  years  from  the  date  of  sale,  by  paying  "  on  J aith  Sudi  15th, 
1279  Fasli,  before  sunset,  the  entire  sale-consideration,  the  deed 
of  absolute  sale  being  (in  that  caee)  considered  as  standing  can- 
celled/' This  applies  to  the  whole  transaction,  but  then  the  agree- 
ment goes  on  to  provide  that*  in  the  event  of  the  whole  sum  not 
being  paid,  any  one  of  the  vendors  paying  his  quota  of  the  sale- 
consideration  as  specified  in  the  sale-deed,  the  sale  in  respect  of  his 
share  shall  be  invalid."  The  agreement  further  provides  that 
the  whole  sale-consideration  or  a  portion  thereof  by  any  one  of 
the  vendors  on  account  of  his  share,  if  paid  from  their  own  pocket, 
•  without  transferring  the  sold  property  in  any  way,  will  be  received 
by  me  ;  but  if  it  is  paid  or  deposited  in  Court,  being  raised  by  trans- 
fer of  the  property  sold,  the  money  so  raised  will  not  be  received 
by  me,  nor  will  the  sale  made  by  the  sellers  in  my  favour  be  con- 
sidered as  cancelled."  In  the  Full  Bench  case  to  which  I  have 
referred  the  condition  against  alienation  was  in  the  usual  general 
terms,  that  the  mortgagor  should  not  alienate  or  mortgage  the 
land,  and  that  any  such  attempt  at  transfer  should  be  void."  In 
the  present  case,  however,  the  agreement  against  alienation  is 
precise  and  special,  and  I  am  not  sure  that  the  Munsif  is  not  right 
when  he  suggested  in  his  judgment  that  ^  the  privilege  granted  by 
the  vendee  to  the  vendors  at  the  time  of  the  execution  of  the  agree- 
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ment  liad  for  its  real  object  the  preservation  of  the  property  in  the  1880 
family  of  the  vendors.  The  condition  of  restoration  contemplated 
the  regaining  of  the  property  by  the  vendors,  shonld  they  by  some  Lal 
chance  succeed  in  proooring  money  within  ten  years  And  the 
Monsif  goes  on  to  give  it  as  his  opinion  that  the  intention  of  the  £cas. 
vendors  as  well  as  of  the  vendee  was  the  preservation  of  the  pro- 
perty in  the  family  of  the  vendors.  But  irrespective  of  such  a 
consideration,  it  can  be  very  well  understood  that  tlie  vendee  or 
as  he  may  be  called,  the  mortgagee,  had  a  dear  interest  to  keep 
the  whole  property  in  his  hands  till  the  entire  debt  had  been  paid 
off,  and  I  do  not  see  why  he  should  not  be  entitled  to  make  such 
an  agreement  as  the  condition  on  which  the  vendors  or  mortgagors 
would  be  entitled  to  redeem.  The  vendee,  in  &ct,  appears  to  me 
to  say  by  this  agreement :  You,  the  vendors,  have  sold  me  this 
property  absolutely  for  Bs.  1,800 ;  I  have  paid  you  the  money  and 
the  transaction  is  complete ;  but  I  am  willing,  notwithstanding,  to 
allow  you  to  receive  the  property  should  you  repay  the  sale-price 
within  ten  years,  on  the  condition,  however,  that  my  right  as 
mortgagee  and  my  security  over  the  entire  property  is  not  to  be 
disturbed  or  interfered  with  by  any  partial  alienation  on  the 
security  of  any  portion  of  the  property.  At  the  same  time  I  am 
willing  to  accept  any  payment  by  any  one  of  the  vendors  towards 
discharge  of  the  mortgage-debt,  if  they  can  find  the  money  in  any 
other  way.  Such  is  the  condition  on  which  alone  I  consent  to 
your  redeeming  within  ten  years."  Now  was  not  the  vendee, 
mortgagee,  entitled  to  make  such  an  agreement  and  to  have 
it  enforced?  I  am  inclined  to  think  he  was. 

But  the  question  is,  as  I  have  already  said,  not  unattended 
with  doubt  and  difficulty,  and  I  would  therefore  refer  it  to  the 
Full  Bench  on  the  Court. 

Pbabson,  J. — Having  been  prepared  since  the  24th  April  last 
to  deliver  judgment  in  this  case,  which  was  heard  by  us  on  the 
15th  idem,  I  regret  that  its  disposal  should  be  further  indefinitely 
postponed  by  a  reference  to  the  Full  Bench,  which,  in  my  opinion, 
is  unnecessary,  although  in  courtesy  I  assent  to  it.  The  object  of 
the  proposed  reference  is  not  professedly  to  caU  in  question  the 
correctness  of  the  Full  Bench  ruling  in  Dookonore  Bai  v  Hidayut- 
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ullah  (1),  but  only  its  applicability  to  the  present  ease.  Now 
it  may  be  oonoeded  that  the  ruling  aforesaid  is  not  directly  appli- 
cable in  the  case  now  before  ns.   In  the  case  which  came  before 
the  Full  Bench,  the  mortgagor  had  expressly  contracted  not  to 
alienate  the  mortgaged  property  by  sale  or  mortgage  ;  and  it  was 
held  that  such  a  stipulation  could  not  operate  to  avoid  a  bond  fide 
conveyance  by  the  mortgagor  of  his  equity  of  redemption  to  a 
third  person  for  the  purpose  of  paying  off  the  mortgage-debt.  In 
the  present  instance,  no  such  contract  was  entered  into  by  tiie 
mortgagors ;  but,  in  the  instrument  by  which  the  sale  was  con- 
verted into  a  redeemable  mortgage,  the  mortgagee  declared  that 
he  would  only  receive  back  from  them  the  sale-consideration,  which 
had  become  the  mortgage-debt,  if  paid  out  of  their  own  pockets, 
and  that,  if  it  were  raised  by  transfer  of  the  property,  he  would 
not  receive  the  money  back  from  them,  nor  cancel  the  deed  of  sale 
which  had  been  executed  in  his  favour.   Strictly  speakiug,  no 
question  arises   whether  the  stipulation  against  alienation  by  emy 
of  the  vendees  was  good,  so  as  to  invalidate  any  alienation  not  made 
according  to  the  agreement.  "    If  the  above-mentioned  declaration 
were  equivalent  to  a  prohibition  of  alienation,  the  principle  of  the 
Full  Bench  ruling,  that  not  even  a  contract  on  the  part  of  the  mort- 
gagors not  to  aliena^  would  invalidate  a  bond  fide  alienation,  would 
dfortiof'i  apply  to  a  simple  prohibition  of  alienation  on  the  part  of 
the  mortgagee.    But  the  declaration  is  not  a  positive  and  direct, 
but  at  the  most  an  implicit,  prohibition  of  mortgage.   It  is  only  a 
refusal  in  the  event  of  a  transfer  to  recognize  the  transferee  of  the 
equity  of  redemption  as  having  acquired  such  an  equity  by  the 
transfer,  and  to  cancel  the  deed  of  sale  which  had  been  executed 
in  his  own  favour.   The  real  question  which  calls  for  determination 
is  whether  such  a  declaration  possesses  any  legal  force  or  effect, 
or  was  not  beyond  the  competence  of  the  mortgagee,  or  may  not 
equitably  be  disregarded. 

The  plaintiff  in  this  suit  have  only  purchased  a  portion  of  the 
mortgaged  property,  and  sue  for  the  recovery  of  that  portion  by 
payment  of  a  proportionate  part  of  the  mortgage-debt.    By  the 


instrument  executed  by  the  vendee  on  the  26th  August  1862, 
(1)  N.-W.  P.  H.  0,  Eep.,  P.  B.,  1866-67,  p.  7. 
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vherebj  the  sale  was  converted  into  a  mortgage,  he  agreed  that  1880 
'*the  whole  sale-oonsideration  or  a  portion  thereof  by  any  one  of  the  Bam  Sabaw 
vendors  on  aoeount  of  his  share  (if  paid  from  their  own  pockets  -^^^ 
without  transferring  the  property  sold  to  me  in  cuiy  way)  will  he  Amibta 
received  by  me. "   The  frame  of  the  suit  is  not  therefore  objection-  Kuae. 
able.    The  claim  to  partial  redemption  is  not  open  to  exception,  if 
the  plaintiff's  right  to  redeem  cannot  be  denied;  partial  redemp- 
tion by  a  vendor's  representative  affects  the  security  no  more 
than  partial  redemption  by  one  of  the  vendors.   The  substantial 
right  of  the  mortgagee  is  to  recover  the  money  lent  by  him ;  the 
transfer  of  a  share  of  the  mortgaged  property  to  the  plaintiffs  has 
provided  for  the  payment  of  a  proportionate  share  of  the  mortgage- 
debt;  and  such  a  condition  as  that  imposed  by  the  deed  of  the 
26th  August  1862,  that  the  money  must  come  out  of  the  mort- 
gagors' pockets,  and  may  not  be  raised  by  a  transfer  of  the  right 
of  redemption,  appears  to  be  a  condition  of  a  wanton,  arbitrary, 
and  oppressive  nature,  such  as  the  Courts  would  hesitate  to  enforce, 
as  being  opposed  to  those  principles  of  justice  and  equity  which 
govern  their  decisions. 

The  Senior   Government  Pkader  (Lala  Juala  Prasai)  and 
Munshi  Hanuman  Prasad  for  the  appellant. 

Pandit  Jjudhia  Nath  and  Munshi  Sukh  Ram  for  the  respond- 
ents. 

The  following  judgments  were  delivered  by  the  Pull  Bench : — 

Stbaiqht,  J.  (Pearson,  J.,  Spankib,  J.,  and  Oldfield,  J., 
concurring.) — The  single  question  submitted  to  us  by  this  refer- 
ence is  whether  the  condition  in  the  agreement  of  the  26th  August 
1862,  by  which  redemption  of  the  property  sold  under  the  deed 
of  the  same  date  is  hampered,  can  be  enforced,  so  as  to  defeat  bond 
fide  purchasers  for  value  of  a  portion  of  the  rights  and  interests  of 
the  mortgagors.  The  answer  to  this  depends  upon  whether  the 
transaction  between  the  parties  was  in  reality  a  sale,  or  ai^ounted 
simply  to  a  contract  of  mortgage,  under  which  the  mortgagors 
would  necessarily  reserve  their  right  to  redeem.  In  our  opinion, 
in  face  of  the  agreement  as  a  redemption,  it  is  impossible  to 
hold  that  there  was  any  sale.   The  complexity  given  to  the 
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1880  bsrgam  between  the  parties  by  the  ezeoation  of  two  usstnunentfl^ 
Bam  Sabut       qxialifymg  the  other,  cannot  alter  its  true  character,  the  precise 

Lal  legal  description  of  which  most  be  determined  hy  reading  both 
Amibta  a^em  as  a  single  and  indivisible  contract  The  relation  created 
thOTebj  between  the  parties  was  essentially  that  of  mortgagors 
and  mortgagee^  and  nntil  the  mortgagee  took  the  prescribed 
steps  to  foreclose  and  estabEsfa  his  absolute  proprietorship,  their 
relative  positions  continned  the  same,  and  down  to  the  last  day 
of  the  twelve  months'  period  of  notice  of  foredosore  the  rights 
of  the  mortgagors  or  those  acqniring  their  interests  remained  in 
existence  and  could  at  any  moment  be  exercised.  The  substance  of 
the  contract  was  the  pledge  of  the  estate  for  the  debt,  and  the  time 
of  its  repayment  was  not  of  its  essence,  and  Courts  of  Equity  inva- 
riably relieve  againrt  the  forfeiture  of  the  estate  by  sanctioning 
redemption  at  any  time  upon  paying  the  mortgage-debt  with  inter- 
est. The  mortgagors  in  the  present  case  therefore  having  the 
ordinaiy  right  to  redeem,  the  sole  point  for  further  oonaidfflration  is, 
was  the  condition  of  the  agreement  of  the  26th  August,  1862  in- 
consistent  with  their  position,  and  of  such  a  nature  as  to  place  them 
at  a  disadvantage?  We  entirely  concur  in  the  observations  of 
Mr.  Justice  Pearson  upon  this  point,  and  we  regard  the  condition 
as  most  inequitable  and  incapable  of  enforcement,  either  against 
the  original  mortgagors  or  their  representatives  in  title. 

Stuart,  0. J. — I  am  not  disposed,  on  reconsideration  of  this 
case,  to  express  a  dissent  from  the  opinion  recorded  by  my  col- 
leagues, although  I  retain  the  doubt  I  suggested  in  my  referring 
order  respecting  the  second  question  I  there  considered,  viz., 
whether  the  stipulation  against  alienation  by  any  of  the  vendors 
waagood^so  as  to  invalidate  a  sale  not  made  acoording  to  the 
agreement,  or  in  other  words,  as  my  colleagues  put  it,  ^^whdJier 
the  transaction  between  the  parties  waa  in  reality  a  sale  or  amounted 
simply  to  a  contract  of  mortgage. "  My  colleagues  are  of  opinion 
that  the  transaction  was  a  mortgage^  and  I  am  free  to  acknowledge 
that  the  opinion  I  myself  expressed  in  the  referring  order,  '^that 
the  agreement  was  in  the  same  position  as  if  it  had  been  incor- 
porated with  the  original  sale-deed^  the  two  documents  making 
really  one  contract,"  g^es  to  support  that  view  of  the  oase;  and 
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there  are  allxifiioiis  in  the  so-called  agreement  which  I  admit  may  18^0 
iairlj  be  said  to  have  the  same  effect.   Thus  I  observe  it  is  Stipulated  Bam  Saban 
that,  '^if  the  sale-consideration  is  not  paid  at  the  time  fixed,  and  I  Lal 
the  executant  have  to  foreclose  and  to  bring  a  regular  suit,  I  shall  Ahibta 
redlize  the  costs  firom  the  persons  and  other  properties  of  the  Kuab. 
vendors.''   And  there  can  be  no  doubt  that  this  stipulation  sup- 
ports the  view  tiiat  the  transaction  was  a  mortgage  and  not  a  sale 
out  and  out.   A  very  careful  consideration  of  the  record,  however, 
causes  me  tx)n8iderable  hesitation  in  holding  that  such  was  the 
teal  understanding  of  the  parties  towards  each  other.   In  the  first 
place  there  wa3  really  no  agreement,  that  is,  no  mutual  agreement 
between  the  parties  at  all.    What  was  so  called  was  entirely  a  one- 
sided document  expressed  in  the  name  of  Bam  Saran  Lai  the 
defendaj^t  and  vendee  alone,  and  this  document  appears  to  me  to 
amount  to  nothing  but  a  promise  of  a  favour  or  privilege  in  the 
nature  of  a  nudum  pactum^  which  did  not  change  the  transaction 
into  a  mortgage,  or  in  any  way  invalidate  it  as  a  sale,  and  if  that 
was  so  there  could  have  been  no  reservation  on  the  part  of  the 
defendants  of  their  right  to  redeem ;  and  it  appears  to  me  that 
the  agreement  itself  shows  this.   That  document,  as  I  have  said, 
runs  exclusively  in  the  name  of  "Ram  Saran  Lai  the  defendant 
and  vendee,  the  plaintiffs  being  no  parties  to  it ;  and  on  the  recital 
^'that,  whereas  I  have  under  a  deed  of  absolute  sale  dated  this  day 
purchased  a  9-anna  6-ganda  share,  the  property  of,  &c.,  for 
Rs.  1,800,"  it  proceeds  to  state, "  I,  therefore,  while  in  a  sound  state 
of  health  and  reason,  without  coercion  and  reluctance,  of  my  own 
free  will  and  accord^  agree  and  record  that  the  aforesaid  vendors  may 
within  a  term  of  ten  years,  that  is,  on  Jaith  Sudi  15th,  1279  Fasli^ 
before  sunset,  pay  the  entire  sale-consideration,  the  deed  of 
absolute  sale  being  (in  that  case)  considered  as  standing  can- 
celled''; and  the  same  unilateral  character  of  the  document  appears 
to  me  to  qualify  all  the  other  portions  of  it,  even  including  the 
clause  I  have  referred  to  as  appearing  to  favour  the  idea  that  a  sale 
and  not  a  mortgage  was  intended.   If  so,  the  transaction  might,  I 
think,  be  fairly  considered  to  fall  within  the  principle  laid  down  in 
Sugden's  Vendors  and  Purchasers  (14th  edition,  1862,  p.  199) : — 
H  a  power  to  repurchase  be  given  upon  a  condition  *  *  the  right 
(that  is,  the  right  to  repurchase)  cannot  be  enforced  unless  the  con- 
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1880  dition  has  been  oompKed  witli,/ar  it  is  a  primkge  conferred."  To 
1am  Saban  effect  is  the  law  laid  down  in  a  case  decided  by  the 

Lal  Privy  Oonndl  in  1860,  that  of  Shaw  v.  Jeferey  (1).  This  was  a 
AiHBTA  ^®  relating  to  several  deeds,  and  at  p.  461  of  the  judgment 
KuAB.  it  ig  stated : — "  Upon  the  plain  language  of  the  instruments,  and  on 
consideration  of  the  circumstances  existing  at  the  time  of  their 
execution,  their  Lordships  think  it  clear  that  this  was  nothing  like 
a  mortgage,  but  was  an  absolute  sale,  to  which  was  attached  a 
conditional  right  of  repurchase,  to  be  exercised,  if  at  all,  on  the 
happening  of  a  certain  event,  the  period  for  the  happening  of  which 
was  fully  and  equally  within  the  knowledge  of  both  parties." 

As  to  the  right  to  redeem  which  my  colleagues  seem  to  consider 
has  been  reserved,  there  was  really  no  such  reservation,  certainly 
no  express  reservation,  nor  even  one  by  implication,  so  far  as  relates 
to  the  mind  and  intention  of  both  the  parties,  but  was  rather  a 
favour  or  privilege  voluntarily  granted  or  conferred  by  the  vendee, 
and  therefore  not  forming  part  of  the  contract  in  its  mutuality. 
These  are  my  doubts,  but  I  do  not  entertain  them  so  strongly  as  to 
feel  induced  to  record  a  dissent  from  the  opinion  of  my  coUeagaes. 

On  the  case  coming  again  before  the  Division  Bench  (Stuart, 
O.J.,  and  Peabson,  J.)  for  disposal,  the  following  judgments  were 
delivered : — 

Stdakt,  O.J. — I  consider  it  unnecessary  to  offer  any  further 
observations  in  this  case,  but  content  myself  with  stating  that  the 
decision  of  the  Full  Bench,  viewed  in  relation  to  the  pleas  on  the 
record,  is  that  the  reasons  assigned  in  the  memorandum  of  appeal 
must  be  disallowed  and  the  appeal  dismissed  with  costs. 

Pearson,  J. — The  particulars  of  the  case  and  the  reasons  of 
the  decisions  of  the  lower  Courts  are  clearly  set  forth  in  their 
judgments  and  need  not  be  recapitulated.  We  have  to  deal  with' 
the  grounds  of  appeal.  If  the  agreement  executed  on  the  26th 
August  1862,  by  the  defendant,  whereby  the  sale  just  before  made 
to  him  was  converted  into  a  redeemable  mortgage  was  of  the  nature 
of  a  personal  contract  enforceable  only  by  the  original  vendors  and 

(1)  81  Moore's  P.  C.  C,  432. 
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not  hj  iiheir  representatives,  it  follows  that  the  plaintiffs'  vendor j  1880 
who  is  the  grandson  of  one  of  the  original  vendors  or  mortgagors,  b,am  Sabait 
would  be  incompetent  to  redeem  his  share  from  mortgage.  The 
jxropofiition  that,  in  the  event  of  the  death  of  any  of  the  original  Amieta 
mortgagors  before  the  foreclosure  of  the  mortgage,  the  agreement  .^^-^ 
relating  to  the  redemption  of  his  share  determined,  is  not  supported 
hj  any  express  provisions  to  that  effect,  and  is  not  warranted  by 
the  mere  fact  that  there  are  not  any  express  terms  extending  the 
right  of  redemption  to  the  heirs  of  the  original  mortagors:  If 
the  opinion  of  the  Court  of  first  instance  be  correct  that  the  object 
in  view  was  the  preservation  of  the  property  in  the  family  of  the 
vendors,  that  object  would  have  been  defeated  by  the  construction 
which  should  deprive  their  heirs  of  the  right  of  redemption.  I 
oannot  perceive  any  sufficient  ground  for  condudiug  that  the 
plaintiffs'  vendor  had  not  the  right  of  redemption.  He  has  trans- 
ferred it  by  sale  to  the  plaintiffs,  and  the  validity  of  the  transfer 
is  the  next  question.  In  the  case,  which  came  before  the  Full 
Bench — Dookehore  Bai  v.  HidayuUullah  (1) — the  mortgagor 
had  contracted  not  to  alienate  the  mortgaged  property  by  sale  or 
mortgage,  but  it  was  held,  and  the  ruliug  is  binding  upon  us,  that 
such  a  stipulation  could  not  operate  to  avoid  a  bond  fide  conveyance 
by  the  mortgagor  of  his  equity  of  redemption  to  a  third  person 
for  the  purpose  of  paying  off  the  original  mortgage-debt.  In  the 
present  case  the  mortgagors  did  not  so  contract,  after  the  conver- 
sion of  the  sale  into  a  redeemable  mortgage,  but  the  mortgagee  on 
his  part  was  pleased  to  declare  that  he  would  only  receive  back 
from  them  the  sale-consideration  which  had  become  the  mortgage* 
debt  if  paid  out  of  their  own  pockets,  and  that,  if  it  were  raised  by 
transfer  of  the  property,  he  would  not  receive  the  money  from 
them,  nor  cancel  the  deed  of  sale  which  had  been  executed  in  his 
own  favour.  Even  were  a  transfer  prohibited,  i£  he  could  not,  as 
the  Full  Bench  ruHng  above-mentioned  seems  to  imply,  treat  as  a 
nullity  the  sale  which  has  been  made  to  the  plaintiffs,  the  right  of 
the  latter  to  redeem  the  property  could  not  be  reasonably  denied 
and  resisted.  The  defendant,  if  he  had  been  injured  by  the  act  of 
the  plaintiffs'  vendor  in  making  the  transfer,  might  have  his 
remedy ;  but  the  transfer  would  not  otherwise  affect  his  right  as- 
(1)  N.-W.  P.  H.  C.  Eep.,  P.  B.,  1866-67,  p.  7* 
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1886  mortgagee  to  the  recovery  of  his  mortgage-debt  than  by  providing 
BAii  Sabak  tepaymetit  of  a  pttrt  thereof,  and  woiild  be  maintainable. 

Lal  But  a  transfer  is  not  positively,  but  only  implicitly,  prohibited  by  the 
Amibta  telrms  used  in  the  instrument  eiectted  by  the  iliortgagee  converting 
the  sale  into  a  redeemable  mortgage.  What  he  says  is  that  he  will 
not  I'eoognize  the  transferee  ad  having  aoqtiired  by  the  purchase 
the  equity  of  redemption  or  cancel  his  own  sale-deed.  Such  a 
declaration  appears  to  be  beyond  his  legal  competence  and  to  be  of 
tio  effect* 

For  the  above  reasons,  and  those  recorded  by  me  on  the  llih 
August  last,  and  in  reference  to  the  opinion  expressed  by  the  Full 
Bench  on  the  30th  November  last,  on  the  question  teferred  to  it  by 
the  Chief  Justice  in  this  case,  I  would  disallow  the  first  three  pleas 
in  appeal.  I  would  also  disaUow  the  two  remaining  pleas,  for 
iho  money  has  been  deposited,  and  nothing  has  been  found  to  be 
due  on  account  of  enbankments  and  wells.  I  would  therefore 
dismiss  the  aippe^  with  costs.  , 

Appeal  dismissed.  ' 


Appellate  civil. 

Dec4mher22.  .  

Before  MSr.  Juetiee  Spanhie  and  Mt,  JuHice  Straight, 
MUKHI  (Judomsnt-dbbtob)  v,  FAKTE  (DsoBSB-noLnn).* 

DiMksal  cf  appeal  for  appellant* i  default-^^^itppeil'—Aot  X  o/1877  (OivH 
Pi^oeedure  Code),  ss.  2,  640,  556,  658. 

An  6rder  under  8. 666  of  Acft  X  of  1877  dismissing  an  appeal  for  the  appel- 
lant's default  is  not  a  decree/'  within  the  meaning  of  s.  2,  and  is  not  appealable. 

Thb  judgment-debtor  in  this  case  appealed  from  the  order  of  the 
Oourt  executing  the  decree  disallowing  his  objections  to  its  ezeou« 
tion.  On  the  day  fixed  for  hearing  the  appeal  the  appellate  Court 
ordered  the  appeal  to  be  struck  off/'  on  the  ground  that  neither 
the  judgment-debtor  nor  his  pleader  were  present.  The  judgment- 
debtor  thereupon  applied  to  the  appellate  Court  for  the  readmisaon 
of  the  appeal^  under  s.  558  of  Act  X  of  1877,  and  the  Court 

•  Second  Appeal,  No.  62  of  1880,  from  an  order  of  J.  W.  Power,  Esq. 
Judge  of  Gliaziptg%  dated  the  ^9th  March  1880,  affiming  an  order  of 
Chaudhri  Jagan  Nath,  Munfiif  of  Saidpor,  dated  the  lOth  January  1880. 
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tvfnsed  to  reAdi&it  it.  The  judgment-debtor  subsequently 
appealed  to  the  High  Court  from  the  order  striking  off  the  appeal 
for  his  defaults 

Mr.  Niblett  and  Lala  Jokhu  Lai  for  the  appellant. 

The  Senior  Oovemment  Pkader  (Lala  Juala  Prasad)  for  the 
respondent* 

The  High  Court  (Spankib,  J.,  and  Straight,  J.)  delivered  the 
folio-wing  judgment :— » 

Stbaight,  J. — The  only  appeal  before  us  relates  to  the  order 
passed  by  the  Judge  under  s.  656  of  the  Civil  Procedure  Code, 
striking  off  the  appeal  for  default  in  appearance  of  the  appellant 
either  in  person  or  by  pleader.  The  proper  course  for  the  appellant 
to  have  pursued  was  to  apply  to  the  lower  appdlate  Court  under  s. 
558  for  readmission  of  his  appeal,  and  this  he  seems  to  have  done, 
and  an  order  was  passed  refusing  his  application.  This  order  is 
neither  before  us,  nor  indeed  is  it  appealed,  and  we  cannot  consider 
it.  All  we  have  to  do  with  is  the  order  striking  off  the  appeal  for 
default,  and  this,  in  our  opinion,  is  not  open  to  second  appeal.  For 
the  "order,  **  though  it  means  the  formal  expression  of  the  Court's 
.^decision  in  respect  of  the  default  of  the  appellant,  does  not  come 
within  the  definition  of  decree  in  s.  2  of  the  Civil  Procedure  Code. 

Appeal  dimiised. 


APPELLATE  CRIMINAL. 

December  2^, 


Bifore  Mr.  Justice  Pearson  and  Mr.  Justice  Straight. 

EMPRESS  OF  INDIA  v.  BHAGIRATH. 

Mn^rder-^'* Corpus  delicti^-^Act  ZLVo/mO  (Penal  Code),  s.  B02. 

The  mere  fact  that  the  body  of  the  murdered  person  has  not  been  found  is 
not  a  groond  for  refosing  to  conyict  the  accused  person  of  the  mnrder. 

This  was  a  reference  to  the  High  Court  by  Mr,  W.  0.  Turner, 
Sessions  Judge  of  Agra,  for  confirmation  of  the  sentence  of  death 
passed  by  h^Tn  on  one  Bhagirath  convicted  of  the  murder  of  one 
Ganga  Das.  Bhagirath  had  been  also  charged  before  the  Sessionfif 
Judge  at  the  same  time  with  the  murder  of  Oanga  Das^  wife^ 


1880 

MUKHI 
V. 

Fakib. 
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1880     Baiji.   It  appeared  from  the  evidence  that  he  had  murdered  and 
EicpEBBB  o7  ^^1^^  Baiji,  but  the  Sessions  Judge  did  not  convict  him  of  Baiji's 
Indii.     murder,  as  her  body  had  not  been  discovered ;  but  convicted  him, 
BHAaiBATH.  under  s.  397  of  the  Indian  Penal  Code,  of  robbing  and  causing 
grievous  hurt  to  her. 

The  High  Court  (Pbabson,  J.,  and  Steaight,  J.)  made  the 
following  order:— 

Stbaight,  J. — Upon  the  facts  there  was  no  course  open  to 
the  Sessions  Judge  but  to  convict  the  accused  of  the  murder  of 
Gunga  Das,  and  to  sentence  him  to  death.  The  evidence  was 
conclusive  and  overwhelming,  and  left  no  doubt  of  his  guilt. 
We  are  constrained,  however,  to  remark  upon  a  passage  in  the 
judgment  of  the  Sessions  Judge  which,  proceeding  as  it  does 
upon  a  misconception  of  the  law,  must  be  corrected.  He  says: 
*'The  presumption  is  that  Baiji  was  certainly  killed,  but  no 
trace  of  her  body  has  been  found,  and  therefore  I  doubt  if,  in  her 
case,  the  charge  of  murder  can  be  sustained/*  We  must  most 
unhesitatingly  and  distinctly  point  out  to  the  Judge  that  it  is  not 
imperatively  essential,  in  order  to  justify  a  conviction  for  murder, 
that  the  corpus  delietV*  should  be  forthcoming.  To  recognize 
any  such  condition  precedent,  as  being  absolutely  necessary  to 
conviction  in  all  cases,  would  be  to  afford  complete  immunity  and 
certain  escape  to  those  murderers  who  are  cunning  or  dever 
enough  to  make  away  with  or  destroy  the  bodies  of  their  victims- 
Such  a  principle  once  admitted  would  in  some  instances  render 
the  administration  of  justice  impossible.  The  doubt  of  the  Ses- 
sions Judge  was  an  altogether  ill-founded  and  erroneous  one,  and 
the  mere  circumstance  that  the  body  of  Baiji  had  not  been 
found  was  a  most  inadequate  reason  upon  which  to  refuse  to 
convict  the  accused  of  her  murder.  Apart  from  Bhagirath^s  own 
oonfession  of  having  killed  the  woman  Baiji,  there  is  cogent 
and  convincing  proof  of  his  guilt  and  of  her  death  by  violence  at 
his  hands.  Whatever  might  have  been  the  view  of  this  Court  as 
to  the  desirabilty  of  carryii^  out  a  capital  sentence  under  such 
circumstances  is  another  matter,  which  need  not  now  be  discussed, 
but  so  far  as  the  Judge  was  concerned  he  should  have  had  no  hesita- 
tion in  convicting  Bhagirath  under  s.  302  of  the  Penal  Code  fox; 
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the  muider  of  Baiji.   We  oonfirm  the  oonviotlon  and  sentence  1880 
of  Bhagirath  for  the  murder  of  Ghmga  Bas,  and  direct  that  it  ehpebsb  o» 
be  carried  into  execution.   We  also  order  that  the  record  in  Indii. 
this  case  be  amended  by  quashing  the  conyiotion  of  the  accused  Bhagisath. 
under  8.  397  of  the  Penal  Code,  a  conyiction  under  s.  302  for  the 
murder  of  Baiji  being  substituted  therefor.   Haying  regard  to 
the  sentence  already  confirmed,  it  is  unnecessary  to  make  any 
order  as  to  punishment  in  respect  of  this  second  conyiction. 


CIVIL  JURISDICTION. 


1881 
January  8. 


Before  Mr.  Juiiiee  Spankie  and  Mr,  Justice  Straight, 

MADDA  (Plaintiff)  h.  SHEO  BAKHSH  (Defendakt) 

Bemarriageqf  Hindu  Widow—Custom — Breach  of  Contract — Act  XV of  1S77 
{Limitation  Act),  sch,  ii,  Nos,  116 »  120. 

The  plaintilE  sued  the  defendant,  who  had  married  the  plaintifE's  deceased 
brother's  widow,  to  recover,  by  way  of  compensation,  the  money  expended  by 
his  deceased  brother's  family  on  his  marriage,  founding  his  claim  upon  a 
custom  prevailing  among  the  Jats  of  Ajmere,  whereby  a  member  of  that 
community  marrying  a  widow  was  bound  to  recoup  the  expenses  incurred  by 
her  deceased  husband's  family  on  his  marriage.  Meld  that  the  snit  was  one 
of  the  character  described  in  No.  116,  sch.  ii  of  Act  XY  of  1877,  and  not  in 
No.  120  of  that  schedule,  and  the  period  of  limitation  was  therefore  three 
and  not  dx  years. 

This  was  a  reference  to  the  High  Court  by  the  Judges  of  the 
Small  Cause  Courts  at  Ajmere  and  Nasirabad.  The  statement  of 
the  facts  of  the  case  and  the  point  on  which  doubt  was  entertained 
was  as  follows: — 

**The  plaintiff  in  this  case  sued  for  recoyery  of  Rs.  300  as 
compensation  payable  to  him  by  the  defendant  in  consequence 
of  the  latter  having  contracted  a  marriage  witli  the  widow  of  the 
plaintiff's  deceased  brother  Surta;  plaintiff  alleging  that  the 
remarriage  took  place  in  the  month  of  As&rh  1933  (June  1876, 
A.D.).  Defendant  pleaded,  among  other  things,  that  the  suit  was 
barred,  the  remarriage  having  taken  place  six  years  ago.  The 

^  o  *  S^^rei^ce,  No.  8  of  1880,  by  Pandit  Bhag  lUm,  Judge  of  the  Court 
*         5*^*     Ajmere,  and  Captain  A.  P.  Thornton,  Judge  of  the  Court 
cs  omftU  Causes  at  Nasiiabad, 
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1881  prewnt  iuit  was  instituted  on  the  13th  Jrxly  1890.  Defendant  oon- 
^*  is  goyerned  by  No.  116,  soh,  ii,  Act  XV  of  1877,  Plain- 

Shbo  applies  only  to  compensation  for  breach  of 

Bakhsh.  oontracty  express  or  implied,  and  that  the  present  snit  is  governed 
by  No.  130,  sch.  ii  of  Act  XV  of  1877,  it  being  a  suit  for  recovery 
of  compensation,  accrued  to  the  plaintiff  in  consequence  of  defend* 
ant  having  ranarried  the  widow  of  plaintiff's  deceased  brother,  the 
suit  not  resting  on  any  contract,  but  on  the  local  custom  prevailing 
among  the  Jats  of  Ajmere.  We  are  of  opinion  that  the  suit 
involves  a  question  of  law  which  requires  an  authoritative  ruling  by 
the  High  Court,  North-Western  Provinces. 

**The  followiug  question  is  therefore  submitted  for  a  ruling : — 
Is  a  suit  for  recovery  of  compensation,  alleged  to  be  payable  by 
the  defendant  in  consequence  of  the  latter  remarrying  the  widow 
of  plaintiff's  deceased  brother,  governed  by  No.  115,  sch.  ii,  Act 
XV  of  1877,  or  by  No.  120,  sch  ii.  Act  XV  of  1877.  The  exist- 
ence  of  a  custom  to  the  effect  stated  in  the  plaint  is  admitted  by 
the  defendant :  the  daim  to  oompensatipn  appears  to  be  founded 
on  the  theory  that,  when  a  person  remarries  a  widow,  he  is  bound 
to  repay  the  expenses  incurred  in  the  original  marriage  to  the 
relatives  of  the  deceased  husband.  As  a  rule  no  remarriage  takes 
place  until  this  necessary  condition  is  fulfilled.  We  are  therefore 
of  opinion  that  the  suit  is  governed  by  No.  115,  Act  XV  of  1877, 
as  the  contract  of  remarriage  implies  immediate  payment  of  com- 
pensation, and  non-'payment  of  such  compensation  is  dearly  a 
breach  of  the  contra!ct  in  pursuance  of  which  tho  remarriage  i^ 
effected." 

The  parties  did  not  appear^ 

The  High  Court  (Spankie,  J.,  and  Straight,  J.)  delivered  the 
following  judgment : — 

Spankib,^  J.— No.  120,  sch.  ii.  Act  XV  of  1877  can  only  apply 
where  no  period  of  limitation  is  provided  elsewhere  in  the  second 
schedule  for  a  suit.  I  understand,  however,  that  a  local  custom 
exists  amongst  the  Jats  of  the  Province  of  Ajmere  to  the  effect  that, 
on  a  man's  marrying  a  widow,  her  deceased  husband's  friends  may 
daim  from  that  man  to  reimburse  to  them  the  expenses  incurred  at 
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the  original  marriage.   The  coatom  |8  ^a  y^eH  known  that  we  are  1881 
told  by  the  xef  erring  Judges  that,  as  a  rule,  no  remarriage  of  a  "Mj^^dT 
widow  is  celebrated  untU  this  necessary  condition,  the  reimburse*  ^^-^^ 
ment  of  the  past  marriage  expenses,  has  been  fulfilled.   The  cus-  Bakhsh 
tom  then  is  so  notqripus  that  it  may  ba  said  to  become  part  of  the 
marriage  contracts  in  oases  in  whieh  meinbers  of  the  brotherhood 
elect  to  marry  widows  of  the  brotherhood.   The  contract  of  marriage 
is  admitted  in  tMs  case.   The  local  usage  is  admitted.   It  is  not 
pretended  that  the  parties  have  so  contracted  as  to  exelude  the 
operation  of  this  usage  or  custom.   This  usage  being  a  part  of 
the  marriage  contract,  one  of  the  parties  to  it  has  committed  a 
breach  thereof  by  not  reimburaing  the  other  party  for  th^  e^pen96B 
of  the  original  marriage,  and  the  present  suit  is  brought  ta 
recover  as  compensation  the  money  spent  in  the  former  marriage. 
The  claim  is  one  which  I  would  sfiy  falls  ui^4er  No.  115,  sol\  ii 
of  the  Indian  Limitation  Act.   It  is  for  the  loc^  Courts  ta 
determine  whether  or  not  the  suit  is  barred  by  limitation  under 
No.  115. 

0TBA1GHT,  J. — I  assmne  it  has  been  clearly  and  accurately 
ascertained  that  the  custom  mentioned  in  the  order  of  reference 
is  of  ancient  origin,  and  that  it  has  been  uniformly  and  continuously 
recognized  and  acted  upon  among  the  Jats  of  Ajmere.  If  this  ba 
80,  them  there  undoubtedly  exists  among  them  an  implied  obliga- 
tion in  the  nature  of  a  contract  on  the  part  of  each  member  of  the 
copomxinity  to  the  remainder,  in  the  event  of  his  marrying  the 
widow  of  tho  deceased  brother  of  any  one  of  them,  immediately 
before,  or  upon  such  remarriage,  to  recoup  the  expenses  incurred 
by  the  husband's  family  in  respect  of  hear  first  mar^age.  Tha 
plain  character  therefore  of  the  present  sidt  is  compensation  in 
damages  for  breach  of  the  implied  obligation  or  contract  to  r^y 
the  outlay  incurred  by  the  plaintiff  and  his  family  in  and  about 
the  first  marriage  of  the  defendant's  now  wife,  and  it  naturallj^ 
falls  into  No.  115,  Act  XV  of  1877.  The  view  of  the  Judges 
of  the  Small  Cause  Court  was  a  correct  one,  and  three  years'  limi- 
tation from  date  of  breach  is  the  period  applicable.  When  that 
breach  took  plaoe,  and  if  it  is  continuing,  is  for  the  local  Courts  to 
decide. 
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1881  FULL  BENCH. 

January  8.   

BrforeSir  Robert  Stuart,  Et.,  Chief  Justice,  Mr.  Justice  Pearton,  Mr,  Justiee 
Spankie,  Mr,  Justice  Oldjield,  and  Mr,  Justice  Straight, 

DEBI CHABAN  (Plaihtot)  v,  PIBBHTT  DIN  BAM  (Dbpehdaht).* 
Decree  enforcing  Hypothecation — Moneg^decree. 

The  obligee  of  a  bond  for  the  payment  of  money,  in  which  immoreable  pro- 
perty was  hypothecated  as  collateral  securiiy,  sued  the  obligor  npon  such  bond 
olRimmg  to  recover  the  moneys  due  thereunder  from  the  obligor  personally 
and  by  the  sale  of  the  hypothecated  property.  He  obtained  a  decree  in  such 
suit  in  these  terms: — '^That  the  claim  of  the  plaintrCE,  with  costs  of  the  suit 
and  future  interest  at  eig^t  annas  per  cent,  per  mensem,  be  decreed. " 

Beld  by  the  majority  of  the  Full  Bench  that  such  decree  was  not  merely  a 
money-decree,  but  was  also  one  for  the  enforcement  of  a  lien. 

Janki  Prasad  r.  Baldeo  Narain  (1)  distinguished  by  Stuabt,  CJ. 

Fer  Spakeib,  J.,  and  Straight,  J.— That  such  decree  was  a  mere  money- 
decree.  Muluq  Fuqeer  Bukshr,  Lala  Mdnohur  Doss  (2)  and  Thamman 
Singh  r.  Oanga  Ram  (  8 )  followed. 

The  plaintifE  in  this  suit  olaimed  to  establish  his  right  to 
bring  a  6-pie  share  of  a  certain  villiage  to  sale  in  execution  of 
a  decree  held  by  him  against  one  Dhundhai,  dated  the  21sfc 
March  1878.  Dhnndhai  had^  on  the  9th  December  1873,  given 
the  plcdntifiE  a  bond  for  the  payment  of  certain  moneys  in  which 
he  hypothecated  such  share  as  collateral  security  for  such  payment. 
The  plaintiff  brought  a  suit  against  Dhundhai  on  this  bond  in 
which  he  olaimed  to  recover  the  moneys  due  thereunder  from  the 
obligor  personally  and  by  the  sale  of  such  share.  He  obtained  a 
decree  in  that  suit,  dated  the  21st  March  1878,  in  these  terms: 
^The  claim  of  the  plaintifE,  with  costs  of  the  suit  and  future  in- 
terest  at  eight  annas  per  cent,  per  mensem,  be  decreed.''  In 
execution  of  this  decree  he  caused  such  share  to  be  attached  and 
advertised  for  sale.  The  defendant  in  the  present  suit,  who  was 
in  possession  of  such  share  under  a  deed  of  sale  of  a  date  subse- 
quent to  the  date  of  the  plaintiff's  bond,  objected  to  the  attach- 

*  Second  Appeal,  No.  828  of  1880,  from  a  decree  of  Hakim  Bahat  Ali, 
Subordinate  Judge  of  Gorakhpur,  dated  the  8th  January  1880,  reversini^ 
a  decree  of  MaiHyi  Muhammad  Eamil,  Munsif  of  Basti,  dated  the  16& 
Septemher  1879. 

( 1 )  I.  L.  B.,  8  AU.,  216.        (2 )  N..W.  P.  H.  C.  Eep.,  1870,  p.  29. 
(3)LL.  B.,  2  All.,  845. 
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ment  and  sale,  and  his  objection  was  allowed.    The  plaintiff  in  igg^ 
consequence  brought  the  present  suit  against  him  to  establish  his  p^^^ 
right  nnder  the  decree  to  bring  snch  share  to  sale.    On  appeal  hj  Ohabak 
the  defendant  from  the  decree  of  the  Court  of  first  instance  in  the  pj^^ 
plaintifTs  favour,  it  was  contended  by  him  that  the  plaintiff's  Eim. 
decree  of  the  21st  March  1878,  was  a  mere  money-decree,  and 
did  not  raf  oroe  the  hypothecation  of  sudi  share,  and  the  plaintiff 
was  not  entitled  to  bring  such  diare  to  sale,  it  having  passed  to 
him,  the  defendant ;  and  that  the  plaintiff's  claim  in  the  present 
suit  to  enforce  the  hypothecation  of  such  share  was  barred  by  the 
provisions  of  s.  13  of  Act  X  of  1877,  as  he  had  claimed  in  the 
former  suit  to  have  such  hypothecation  enforced,  but  such  relief 
had  not  been  granted  to  him  by  the  decree  in  that  suit.  The 
lower  appellate  Oourt  allowed  the  defendant*s  contention  that  the 
plaintiff's  decree  of  the  21st  March  1878  was  a  mere  money* 
decree  and  not  one  enforcing  the  hypotiiecation  of  sudi  share; 
and  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court,  contending  that  that 
decree  was  not  a  mere  money-decree,  but  one  enforcing  the  hypo- 
thecation of  such  share.  The  appeal  came  for  hearing  before 
SruART,  O.J.I  and  Straight,  J.,  who  referred  to  the  Full  Bench 
the  question  whether  that  decree  amounted  to  one  for  enforcement 
of  lien  or  not. 

Mr.  Jfiblett  for  the  appellant 

The  Senior  Oovemtnent  Pleader  (Lala  Juala  Prasad)  and 
Banuman  Prasad  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench : — 

FsABSoK,  J. —  In  reply  to  the  question  referred  to  the  Full 
Bench  I  should  say  that,  when  a  daim  is  decreed  without  reserva- 
tion, whatever  is  included  in  the  daim  is  induded  in  the  decree. 
In  the  case  before  us  the  claim  was  to  recover  Bs.  49,  prindpal, 
and  Bs.  34-13-9,  interest,  under  a  bond  dated  9th  December 
1873,  by  sale  of  the  property  hypothecated  in  the  bond.  The 
daim  was  decreed,  not  a  part  of  the  daim  but  the  whole  claim* 
The  decree  contains  the  particulars  of  the  claim,  but,  in  ordering 
that  the  daim  of  the  plaintiff  be  decreed  with  costs  and  interest 
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188]         ^  annas  per  cent,  per  mensem,  it  niaj  be  that  it  does  not 
"specify  the  relief  granted"  in  the  manner  intended  by  s,  206 
Chabajt    of  the  Civil  Procedure  Code.   Notwithstanding  the  defect  of 
PiBBHu  Din  specification,  I  am,  however,  of  opinion  that  the  decree  is  one 
Bah.     for  the  enforcement  of  a  lien  and  not  merely  a  money-decree* 
Indeed  if,  in  consequence  of  that  defect,  it  could  not  be  regarded 
as  a  decree  for  the  enforcement  of  a  lien,  it  could  not  for  the 
same  reason  be  regarded  as  a  money-decree.    But  the  decree 
cannot  be  treated  cls  a  nullity,  nor  can  execution  of  it  be  reasonably 
refused  merely  on  account  of  such  a  defect.   Thef  e  can  be  no  doubt 
as  to  what  relief  was  really  granted  by  the  decree  because  it  is 
the  same  as  what  was  claimed,  and  is  specifically  stated  in  the  plaint 
and  in  the  heading  of  the  decree.   No  difficulty  is  caused  in  the 
execution  of  the  decree  by  reason  of  any  doubt  of  that  sort.  To 
deprive  the  decree-holder  of  the  benefit  of  his  decree  on  the  ground 
of  the  defect  noticed  would  be  to  administer  the  law  so  as  to. 
defeat  the  ends  of  justice.   For  that  defect  the  Judge  and  minis- 
terial oflScers  of  the  lower  Court  and  the  pleaders  of  the  parties  in 
that  Court  are  responsible.    The  last  clause  of  s  206  provides  that, 
'*if  the  decree  is  found  to  be  at  variance  with  the  judgment,  or  if 
any  clerical  or  arithmethical  error  be  found  in  the  decree,  the  Court 
shall  of  its  own  motion  or  on  that  of  any  of  the  parties  amend 
the  decree  so  as  to  bring  it  into  conformity  with  the  judgment 
or  to  correct  such  error."   In  the  present  instance  the  decree 
is  not  at  variance  with  the  judgment,  and  the  defect  of  specifica- 
tion is  hardly  a  clerical  or  arithmetical  error ;  but  I  cannot  conceive 
that  the  Court  would  be  incompetent  to  supply  the  defect,  if  it 
were  absolutely  impossible  for  the  decree  to  be  executed  without 
amendment.   But  I  have  already  intimated  that  in  my  judgment 
the  decree  framed  is  clearly  and  unambiguously  in  terms  as  well 
as  in  intention  one  both  for  money  and  enforcement  of  lien,  and 
should  be  executed  as  such. 

Oldfield,  J. — I  entirely  concur  in  the  view  taken  by  Mr. 
Justice  Pearson. 

Stuabt,  C.J.— The  answer  of  Mr.  Justice  Pearson  in  this 
reference  and  concurred  in  by  Mr.  Justice  Oldfield  so  clearly  ex- 
presses the  view  I  myself  take  of  the  questioa  submitted  to  us  that 
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it  seems  imneoessaiyfor  me  to  Bay  more.   I  may  observe,  however  1881 
that  this  opinion  is  in  entire  accordance  with  my  understanding  Bsm 
of  the  rulings  of  this  Court  which  were  relied  on  at  the  hearing.  Chabajt 
Much  stress  was  laid  on  a  decision  of  a  majority  of  the  Full  Bench  Pibbhu  Din 
ef  this  Court  in  the  case  of  Janki  Prasad  v.  Baldeo  Narain  (1), 
and  it  was  argued  that  on  the  principle  there  applied  the  decree  in 
the  present  case  does  not  cover  the  hypothecation  property,  but  is  a 
mere  money-decree.   That  case,  however,  was  entirely  a  different 
one  from  the  present.    There  the  claim  no  doubt  recited  the  hypo- 
thecation in  the  bond,  but  the  decree  itself  was  notwithstanding 
expressly  limited  in  its  terms  to  the  money  sued  for,  and,  with 
remarkable  particularity,  all  the  details  and  items  of  the  money 
claim  being  set  out  together  with  a  precise  statement  of  the 
costs.   Here  the  docree^  sifier  distinctly  setting  out  the  daimto 
recover  "by  sale  of  the  said  hypothecated  (six  English  pies)  share,'* 
being  the  property  expressly  hypothecated  in  the  bond,  ends  thus : 
It  is  decreed  and  ordered  that  the  claim  of  the  plaintiff  be 
decreed  with  costs  and  interest  at  8  annas."   Words  which  I  hold 
give  recovery  against  the  hypothecated  property. 

Steaight,  J.  (Spankie,  J.,  concnrring)  : — In  reply  to  this 
reference  we  would  say  that,  in  our  opinion,  the  words  "  the  claim 
of  the  plaintiff  with  costs  of  the  suit  and  future  interest  at  8  annas 
per  cent  per  mensem  be  decreed  "  do  not  amount  to  a  decree  for 
enforcement  of  lien.    It  is  true  that  in  the  plaint  relief  was  sought 
against  the  defendant  personally  and  against  the  property  pledged) 
and  no  doubt  the  daim  unde  both  heads  is  recapitulated  at  the  com« 
mencement  of  the  decree.   But  so  far  as  the  effective  words  of  the 
decretal  order  are  concerned,  they,  in  our  judgment,  at  best  amount 
to  nothing  more  than  a  decree  for  money.   As  regards  the  claim 
for  enforcement  of  lien,  there  is  no   dear  specification  "  that  rdief 
is  granted  in  respect  thereof  as  required  by  s.  206  of  the  Civil  Fro« 
mdure  Code :  and  it  seems  to  us  that,  had  the  question  of  res  judir 
cola  arisen  in  the  case,  we  should  have  been .  bound  to  hold,  in 
aocoidanoe  with  the  provision  contained  in  Explanation  3  of  s.  13, 
that  the  relief  as  to  enforcement  of  lien  claimed  in  that  plaint,  not 
l^eing  expressly  granted  by  the  decree,  must  be  deemed  to  have  been 

(1)  L  L.  E.,  8  All.,  216. 
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18S1     refoBed.   In  holding  this  view,  we  are  only  following  an  anthor- 
ity — Muluq  Fuqeer  Buhh  v.  Lala  Manohur  Don  (1)— which  we 
Chjjuk    both  hadoooasion  to  consider  in  reference  to  a  deoidon  given  byns 
PiBBHi;  DiK  ^  S^anukh  v.  Meghraj  (2).   l^ere  is  also  another  ou»—Thanman 
Bam.     Singh  v.  Qanga  Ram  (3) — and  we  have  heard  nothing  in  argn- 
ment  on  this  reference  to  lead  us  to  doubt  the  accuracy  of  the  judg- 
ments therein  delivered^  with  the  opinions  expressed  in  which  we 
may  say  we  entirely  concur.   Under  these  circumstances,  our 
reply  to  this  reference  is  as  already  indicated. 


Ik  TBI  MmsB  oj^  thb  Petition  of  SAT  NABAIN  SINGH  akd  avotrbb. 
Warrant  ease — BefUidl  of  Magiitraie  to  iummon  witnen  named  hf 

aeeuModr—Error  or  drfect  in  proceedingi — Aet  X  ^1872  {Cnminal 

Proeodur§  Code),  u.  283, 862. 

Where  ihe  Magistrate  tiying  an  offence  rejected  an  applieaticn  by  the  ae- 
cosed  person  that  a  certain  person  might  be  examined  on  his  behalf  either  in 
court  or  by  commission,  without  recording  his  reasons  for  refusing  to  som- 
mon  such  person,  as  required  by  s.  802  of  the  Criminal  Procedure  Code,  held 
that  the  conrietion  of  the  accused  person  must  be  set  aside,  and  the  case  be 
re-opened  by  sneh  Magistrate,  and  the  application  by  the  accused  for  the 
examination  of  sueh  person  be  disposed  of  acoording  to  law. 

This  was  an  application  to  the  High  Court  for  the  exercise  of  its 
powers  of  reyision  under  s.  297  of  ActX  of  1872.  The  petitioners. 
Bat  Narain  Singh  and  Bam  Alam  Sisgh,  were  convicted  on  the 
9th  October  1880,  in  a  trial  before  Babu  Hamam  Ghandar  Seth, 
ezercisiug  the  powers  of  a  Magistrate  of  the  first  class  in  the  Mir- 
zapur  district,  of  rioting  and  causing  hart.  They  appealed  to  the 
Sessions  Judge  of  Mirzapnr,  Mr,  S.  Moens,  who  on  the  llth 
November  1880  a£Brmed  the  convictions.  It  appeared  that  the 
riot  had  taken  place  at  a  village  called  Dharmurpur,  iu  which  the 
petitioners  resided.  The  defence  of  the  petitioners  was  that  they 
had  not  taken  any  part  in  the  riot,  not  having  been  in  thatvillage 
on  the  day  on  which  the  riot  x>ocarred,  but  having  been  on  that 
day  at  Chunar;  and  they  appUed  to  the  Magistrate  that  a  lad/ 

(1)  N..W.  P.,  H.  C.  Eep.,  1870,  p.  29.   (2)  I.  L.  E.,  2  All.,  846. 


1881 
Jannary  12. 


CRIMINAL  JURISDICTION. 


Bef&re  Mr,  Juetiee  Straight, 


(8)  I.  L.  B.,  2  All.,  942. 
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Tedding  at  Ohnnar,  called  the  Bani  of  Nipal,  might  be  snmmoned  im 
in  order  that  she  might  be  examined  on  their  behalf,  or  that  she  IjtthbMa^ 
might  be  examined  on  their  behalf  by  commission.  The  Magis-  tbb  or  thb  > 
trate  refased  to  summon  the  Ranii  or  to  have  her  evidence  Qj^^  Namaim 
taken  by  commission,  without  recording  his  reasons  for  such  Sikohaio) 
refusal.  The  Magistrate  made  the  following  observations  in  his 
decision  regarding  the  defence  set  up  by  the  petitioners Sat 
Narain  Singh,  Bam  Alam  Singh,  and  Amir  Singh  state  that 
they  were  not  in  the  village  on  the  date  in  question  and  did  not 
join  in  the  riot:  the  first  two  say  that  they  were  at  Ohunar,  while 
the  third  deposes  that  he  was  at  Benares:  three  witnesses  have 
been  addueed  by  the  former,  who  depose  that  Sat  Narain  Singh 
came  to  the  house  of  the  Bani  of  Nipal  on  JEViday  evening  and 
returned  on  Saturday  evening,  but  their  evidence  is  hardly  reli- 
able, because  Sat  Narain  Singh  is  not  now  in  the  Bani's  service, 
and  the  occasion  on  which  he  is  stated  to  have  been  called  was 
of  such  an  ordinary  nature  that  there  was  no  special  reason 
for  his  attendance:  the  worship  which  the  Rani  performed  was  of 
no  extraordinary  nature,  but  one  performed  every  month  almost 
in  every  respectable  Hindu  family :  I  have  no  doubt  that  thes^ 
persons  have  come  forward  merely  to  help  the  accused,  because  it 
is  impossible  to  believe  that  the  Rani  has  such  interest  in  the  ao- 
onsed  (who  is  not  now  in  her  service)  as  to  invite  him  specially 
on  the  occasion  of  an  ordinary  religious  ceremony:  8heo  Gobiud, 
witness,  is  always  prepared  to  help  Sat  Narain  Siugb,  and  he  ad- 
mits that  on  a  former  occasion  he  also  gave  evidence  in  this  man's 
favour:  two  persons  out  of  the  three  mentioned  in  a  summary  man- 
ner that  Bam  Alam  Singh  was  also  at  Ghunar,  but  .the  feelingB 
with  which  they  make  this  statement  are  apparent,  t.e.,  merely 
with  a  view  to  assist  a  fellow-servant" 

The  ground  on  which  revision  was  sought  was  that  the  Magis- 
trate had  refused  to  summon  or  to  have  examined  by  commissioi^ 
the  most  important  witness  for  the  defence,  without  recording  his 
reasons  for  such  refusal. 

Mr,  Dilhn  for  the  petitioners. 

Straight,  J. — I  cannot  say  that  the  grounds  upon  which  this 
application  for  revision  is  based  have  no  f oroe,  nor  can  I,  with 
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1881  buffldent  oertaiiify,  make  up  mj  mind  that  the  refusal  on  the 
In  me  Mat^  Magistrate,  who  tried  the  applicants,  either  to  summon 

TEE  OF  THE  the  Eani  of  Nipal  or  to  take  the  necessary  steps  to  obtain  the 
Fbtitiok  op  ,  -     ,  • 

Sat  Nabaix  issue  of  a  commission  to  examine  her,  did  not  prejudice  them  in 
^OMBB^  their  defence.  Apart  from  thia,  however,  the  Magistrate  has  omit- 
ted to  satisfy  the  plain  directions  of  the  law,  by  failing^^'to  record 
his  reasons  for  refusing  to  summon  the  witness  named,"  which 
reasons,  had  he  given  them,  might  have  themselves  been  made  the 
subject  of  appeal.  It  appears  to  me  that  there  is  no  other  alter- 
native open  but  to  set  aside  the  convictions  of  Sat  Narain  Singh 
and  Eam  Alam  Singh,  and  to  order  the  Magistrate  to  re-open  the 
case  and  formally  dispose  of  the  application  for  the  examination 
of  the  Eani,  in  accordance  with  the  provisions  of  the  Criminal 
Procedure  Code.  If  he  decides  to  summon  her  or  to  have  her 
evidence  taken  by  commission,  he  will,  after  considering  her  state- 
ments, pass  such  orders  on  the  whole  case  cls  may  appear  to  him  to 
be  just  and  right.  If  he  refuses  to  summon  or  have  her  examined 
by  commission,  it  would  probably  be  as  v  ell,  before  giving  final 
judgment  in  the  matter,  to  allow  the  accused  to  appeal  to  the 
Judge  against  such  refusal.  This  record  and  order  will  be  con- 
veyed without  delay  through  the  Sessions  Judge  to  the  Magistrate 
vi  Mirzapur,  for  him  to  carry  out  the  directions  given  him. 


APPELLATE  CIVIL. 


1881  Btfore  Mr^  JuHice  Pearson  and  Mr,  Justice  Straight. 

January  IS.       TAWANGAE  ALI  (Dependakt)  v.  ZUEA  MAL  (Plai»tifp).» 

S^ii  to  cancel  instrument'-'Act  XV  of  1877  {Limitation  Act),  sck  ii.  No.  91. 

X,  to  whom  B  had  given  a  usuf mctuaij  mortgage  of  certain  land,  promis- 
ing to  put  him  in  possession,  sned  B  for  the  mortgage  money,  B  having  failed 
to  put  him  in  possession.  This  snit  was  instituted  on  the  22nd  November  1876* 
On  the  25th  of  the  same  month,  JT,  learning  that  B  was  about  to  dispose 
of  his  property,  caused  a  notice  to  issue  to  him  directing  him  not  to 
transfer  any  of  his  property.  This  notice  was  served  on  B  on  the  29th 
November.  On  the  1st  December  1876,  B  transferred  certain  land 
to  T  by  way  of  sale.  E's  suit  was  dismissed  by  the  lower  Courts,  but 
the  High  Court,  on  the  7ih  August  1876,  gaye  him  a  decree.  Certain 

•  Second  Appeal,  No.  867  of  1880,  from  a  decree  of  H.  M.  Chase,  Esq., 
Judge  of  Sahanmpur,  dated  the  1 8th  J anuary  1880,  affirming  a  decree  of  MauTi 
Nasir  ^Ehan»  Subordinate  Judge  of  Saharanpur,  dated  the  14th  Apgust 1879, 
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property  belonging  to  B  wsb  sold  in  execution  of  this  decree,  bat  the  sale- 
proceeds  were  not  sufficient  to  satisfy  thb  amount  due  on  the  decree.  K 


thereupon,  on  the  Ist  July  1879,  sued  Tto  cancel  the  conveyance  to  him  by  ^^^^^ 
B  on  the  ground  that  it  was  fraudulent  and  without  consideration.  Held 
that  the  words  in  No.  91,  sch.  ii.  Act  XV  of  1877,  "when  the  facts  entitling 
the  plaintiff  to  hare  the  instrument  cancelled  or  set  aside  became  known  to 
him,"  must  be  construed  to  mean  "when,  having  knowledge  ol  such  &cts,  a 
cause  of  action  has  accrued  to  him,  and  he  is  in  a  position  to  maintain  a  suit,"' 
and  consequently  the  period  of  limitation  for  K's  suit  began  to  run,  not  merely, 
when  he  had  knowledge  of  the  fraudulent  character  of  the  conveyance  to  T» 
but  when,  having  such  knowledge,  it  had  become  apparent  to  him  that  there 
was  no  other  property  than  that  conveyed  to  T  available  for  the  realization 
of  the  unsatisfied  balance  of  his  decree,  and  the  suit  was  within  time. 

The  facts  of  this  case  are  suffioieDtly  stated  for  the  piirposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Colvin  and  Pandit  Nand  Lai  for  the  appellant. 

Mr.  Conlan^  Pandit  AjudMa  Nathy  and  Munshi  Sukh  Ram  fov 
the  respondent. 

The  High  Court  (Pearson,  J.,  and  Stbaioht,  J.)  delivered  the 
following 

JuDOMBNT. — The  facts  of  this  case  appear  to  be  as  follows:— 
In  1875,  the  plaintiff-respondent,  E!ura  Mai,  advanced  a  sum  of 
money  to  Bahal,  the  qow  answering  defendant,  upon  the  security 
of  certain  property,  of  which  the  mortgagee  was  to  have  po8session« 
This  not  having  been  given,  Kura  Mai  instituted  a  suit  on  the  22nd 
November  1875  for  recovery  of  the  amount  of  money  lent  by 
him.  On  the  25th  of  the  same  month,  in  consequence  of  informa* 
tion  received  by  him  to  the  effect  that  Bahal  was  about  to  convey  a 
portion  of  his  property,  which  would  be  available  for  execution 
should  he  succeed  in  his  suit,  E!ura  Mai  caused  a  notice  to  issue, 
under  s.  81  of  Act  YIII  of  1859,  to  Bahal  directing  him  not  to 
transfer  any  of  his  property.  This  notice  was  duly  served  on 
the  29th  November  1875,  but  on  the  1st  December  immediat^ely 
following  Bahal  executed  a  deed  of  sale  to  Batul-un-nissa,  the  wife 
of  Tawangar  Ali,  the  defendant-respondent.  Eura  Mai's  suit 
against  Bahal  was  dismissed  by  both  the  lower  Courts,  but  on 
appeal  to  this  Court  his  claim  was  decreed  on  the  7th  August  1876i« 
In  execution  he  brought  to  sale  a  grove,  which  realized  Bs.  238,  and 
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im  fiome  bnllooks,  whioh  fetched  Bs.  127,  but  this  left  Bs.  19319  of  the 
TjLWkwjLR  d^etal  amomit  still  unsatisfied,  and  this  he  now  seeks  to  realize 


by  the  present  suit,  brought  on  the  1st  July  1879,  by  Toiding 
the  deed  of  sale  of  1st  Deoember  1875,  on  the  ground  that  it  was 
fraudulent  and  without  consideration.  Both  the  lower  Courts 
decided  in  his  &vour  and  decreed  his  daim.  The  defendant  ap- 
pealed to  this  Oourt,  and  at  the  first  hearing  before  us  it  was  oon« 
tended  by  Mr.  Golvin,  his  counsel,  that  the  suit  was  barred  by  lim- 
itation, in  that  art.  91,  soh.  ii  of  Act  XY  of  1877,  provides  that  suits 
of  such  a  character  must  be  brought  within  three  years  from  the 
date  when  ^Hhe  facts  entitling  the  plaintiff  to  have  an  instrument 
cancelled  or  set  aside  became  known  to  him,  and  that  it  was  clear 
in  the  present  case  the  plaintiff  knew  such  facts  before  the  end  of 

1875.  We  thought  it  right  to  remand  an  issue,  under  s.  566  of  Act 
X  of  1877,  to  the  lower  appellate  Court  for  it  to  determine  when 
the  plaintiff  actually  did  know  the  facts  as  to  the  fraudulent 
character  of  the  deed  of  sale  of  1st  December  1875.  The  Judge 
kas  now  returned  to  us  a  finding  that  the  plaintiff  Eura  Mai  was 
aware  of  them  '*as  early  as  the  11th  December  1875."  But 
it  is  urged  on  his  behalf  that,  though  he  had  knowledge  of  them 
at  that  time,  he  was  not  in  a  position  to  take  advantage  of  such 
knowledge,  by  the  institution  of  a  suit,  until  after  the  7th  August 

1876,  when  this  Oovxt  gave  him  a  decree  upon  which  execution 
ooold  issue,  and  after  the  sale  of  the  grove  and  bullocks  in  execution 
of  that  decree,  when  it  became  apparent  that  there  was  no  other 
property  available  for  the  realisation  of  the  balance  still  remaining 
due  but  the  land  to  which  the  present  suit  refers.  This  view 
was  adopted  by  the  lower  Courts  and  upon  consideration  we  are  not 
disposed  to  dissent  from  it.  We  think  that  the  words  when  the 
facts  entitling  the  plaintiff  to  have  the  instrument  canceled  or  set 
aside  became  known  to  him'*  muet  be  construed  to  mean,  when, 
having  knowledge  of  such  facts,  a  cause  of  action  has  accrued  to 
liiTn  and  he  is  in  a  position  to  maintain  a  suit.  In  1875,  when  he 
Bued  upon  his  mortgage,  nan  constat "  but  that  he  might  fail,  or, 
if  successful,  that  there  might  have  been  property  of  his  judgment- 
debtor  sufficient  to  satisfy  his  claim.  Until  the  result  was  known  of 
tiie  former  sale  in  executicm  of  this  decree  of  the  Court,  it  is  difficult 
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to  Bee  what    locus  standi  "he  oould  have  had  in  any  Oourt  to  ask  to  1881 
have  the  deed  of  sale  set  aside.  Under  these  oircumstanoes  we  Tawanoab 
are  of  opinion  that  the  decisions  of  the  lower  Courts  should  be 
maintained  and  that  this  appeal  should  be  dismissed  with  oosts.      Kuba  Mai. 

Appeal  dismissed. 


FULL  BENCH. 

  1881 

January  14. 

Before  Sir  Bobert  StuarU  B.t,,  Chirf  Justice,  Mr.  Justice  Pearsoih   

Ilr.  Justice  Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  Straight. 

BHAGWAN  SINGH  and  auothbb  (Dbpbndants)  v.  KHUDA  BAKHSH 

AKD  ANOTHBB  (PlAINTIPPS).* 

Bqfksal  to  register  on  ground  of  denial  of  execution — Suit  for  registration^ 
Act  III  <flS77  (Begistration  Act),  ss,  71,  73,  77. 

A  Snb-B^stiar  refused  to  register  a  bond  as  the  obligor  denied  the  execu- 
tion of  it.  The  obligee,  instead  of  applying  to  the  Begistrar  under  s.  78  of 
the  Begistration  Act,  in  order  to  establish  his  right  to  hare  such  bond 
registered,  sued  the  obligor  claiming  a  decree  directing  the  registration  of 
such  bond.   Held  that  such  suit  was  not  maintainable. 

Bam  GhuUm  r.  Ckotey  Lai  (1)  observed  upon. 

On  the  26th  April  1879,  the  defendants  in  this  suit  gave  the 
plaintiffs  a  bond  for  the  payment  of  Bs.  213-13-0,  together  with 
interest  at  two  per  eent.  per  mensem,  within  two  months,  in  whioh 
they  hypotheoated  certain  immoveable  property  as  ooUatercd  secu- 
rity for  the  payment  of  suoh  moneys.  On  the  26th  June  1879, 
the  plaintifEs  presented  this  bond  for  registration,  praying  that  the 
defendants,  who  had  refused  to  appear  at  the  registration  offioet 
might  be  required  to  do  so,  under  the  provisions  of  s.  36  of  Act  III 
of  1877.  The  defendants  were  accordingly  required  to  appear* 
and  did  so,  and  denied  the  execution  of  the  bond,  and  the  Eegister- 
ing  Officer,  the  Sub-Begistrar,  on  the  25th  July  1879,  refuysed  to 
register  it.  On  the  29th  August  1879,  the  plaintiffs  brought  the 
present  suit  against  the  defendants  in  which  they  claimed  the 

•  Second  Appeal,  No.  640  of  1880,  from  a  decree  of  H.  A.  Harrison,  Esq., 
Judge  of  Famkhabad,  dated  the  5th  March  1880,  affirming  a  decree  of  Pandit 
Gopal  Sahai,  Munsif  of  Famkhabad,  dated  the  16th  December  1879. 
(1)  I.  L.  E.,  2  All.,  46. 
54 
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1881     registration  of  the  bond.   The  defendants  set  np  as  a  defence  to 
Bhagwak  ^  suit  thai  the  plaintiffs  should  have  applied  to  the  Registrar,  under 
Singh    s.  73  of  Aot  HE  of  1877,  to  establish  their  right  to  have  the  b<md 
Khuda    registered,  and  nntil  they  had  done  so,  and  the  Begistrar  had 
Baehsh.   refused  to  register  it,  a  suit  for  a  decree  directing  its  registration 
could  not  be  maintained.   The  Gourt  of  first  instance,  relying  on 
Earn  Ohulam  y.  Chotey  Lai  (1),  disallowed  this  contention,  and 
gaye  the  plaintifb  a  decree.   On  appeal  by  the  defendants  the 
lower  appellate  Gourt  also  disallowed  the  contention.   The  defend- 
ants appealed  to  the  High  Court,  again  contending  that  the  plain- 
tiffs should  haye  followed  the  procedure  proyided  in  Act  III  of 
1877  in  cases  of  refusal  to  register,  and  that,  until  they  had  done 
so  and  &iled  to  obtain  registration,  the  suit  was  not  maintainable. 
The  appeal  came  for  hearing  before  Feabson,  J.,  and  Straight,  J., 
who  referred  it  to  the  Full  Bench  for  disposal 

The  Senior  Oovemment  Pleader  (Lata  Juala  Prasad)  and  Mun- 

dii  Samman  Prasad  for  the  appellants. 

Mr.  Amir-ud'din  tor  the  respondents. 

The  following  judgment  was  detiyered  by  the  FuU  Bench 

Judgment. — ^This  is  a  reference  to  the  Full  Bench  by  Pearson 
and  Straight,  JJ.,  the  question  being  whether  the  plaintiffs'  suit  is 
barred  by  the  proyisions  of  the  Eegistration  Act  of  1877.  The 
relief  asked  in  tha-ptaint  is  that  a  decree  be  passed  directing 
registratiQU  of  the  bond  for  Rs.  213-13-0  executed  by  the  defend- 
ants in  fayour  of  the  plaintifb  on  the  26th  April  1879.  It  is 
admitted  that  the  plaintiffs  presented  the  instrument  for  registration 
to  the  Sub-Begistrar  on  the  26th  June  1879,  and  that  after 
some  inquiry  and  nearly  a  month's  delay  he  refused  to  register  it 
on  the  ground  of  denial  of  execution  by  the  obligors.  Hereupon 
the  plaintifib,  instead  of  taking  any  further  steps  under  the  Eegistra- 
tion Act  and  applying  to  the  Begistrar  in  accordance  with  the 
proyisions  of  s.  73,  instituted  the  preset  suit  on  the  29th 
August  1879.  Both  the  lower  Courts  haye  decreed  the  daim, 
and  the  defendants  now  appeal  to  this  Gourt.   Their  conduct  has 

11)  1.  L.  B.,  2  All.,  46. 
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been  disgraoefal,  and  we  regret  to  find  onrselveB  constrained  by  188I 
the  plain  language  of  the  law  to  admit  the  validityjof  their  objeo-  Bhagwan 
tions-  Bnt  it  appears  to  us  that  we  have  'no'  other  alternative.  Singh 
The  plaintiffs'  suit  is  not  for  spedfio  performance  of  a  contract,  but  Khtjda 
distinctly  contemplates  and  asks  for  the  relief  that  would  be  prayed  Bakhsh. 
in  a  suit  regularly  brought  in  accordance  with  the  terms  of  s.  77  of 
the  Registration  Act.  But  unfortunately  for  him  he  has  failed 
to  satisfy  all  the  conditions  precedent  to  the  bringing  such  a 
suit,  by  omitting  to  make  the  application  to  the  Registrar  pro- 
videdfor  by  s.  73.  For  be  it  observed  that  the  suit  mentioned  in 
8.  77  may  be  instituted  where  the  Begistrar  refusesto  order  the 
document  to  be  registered,"  and  it  is  also  an  incident  not  unworthy 
of  notice  that  special  provision  is  made  at  the  end  of  the  section, 
permitting  the  unregistered  document,  the  admission  of  which  in 
evidence  could  otherwise  not  be  allowed,  admissible  for  the  pur- 
poses of  such  suit.  In  having  failed  to  fulfil  all  the  necessary  pre- 
liminaries the  plaintiff  has  put  it  out  of  the  power  of  the  Oivil 
Courts  to  give  him  the  relief  he  asks.  To  decree  the  prayer  of  his 
plaint  in  terms  would  be  to  direct  a  public  officer  to  do  that  which 
he  is  specifically  and  plainly  told  not  to  do.  For  the  last  paragraph 
of  8.  71  says:  ^*No  registering  officer  shall  accept  for  registration 
a  document  endorsed  ^registration  refused^  unless  and  until,  under 
the  provisions  hereinafter  contained,  the  document  is  directed  to 
be  registered. "  The  plaintiff  has  not  complied  with  the  provi- 
sions hereinafter  contained  "  in  that  he  made  no  application  to  the 
Begistrar  under  s.  73,  which,  as  has  already  been  poilited  out,  was  a 
condition  precedent  to  the  institution  of  a  8uit«  The  defendants' 
pleas  in  appeal  must  therefore  prevail,  and  the  appeal  being 
decreed  the  plaintifb'  daim  must  fail.  We  may  add  that  we  shall 
make  no  order  as  to  costs,  as  also  that  the  case  of  Earn  Ohulam 
V.  C%(7^Za/(l)  referred  to  by  the  Judge  is  distinguishable  in  many 
-ways  from  the  preset  case,  and  has  in  our  opinion  so  application 
to  the  suit  now  before  us. 

Appeal  allowed. 


(1)  I.  L.  B.,  2  AU.,  46. 
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1881 

Jtjnvuary  21.   " 

Before  Mr.  Justice  Pearson  and  Mr.  Justice  Spankie. 

JHUNNA  KUAB  (Plaintiff)  tf.  CHAIN  SUKH  and  another 
(Defendants)*. 

Partition-^Hindu  Widow-^Act  XIX of  1873  {N.-W.  P.  Zand-Bevenue 
Act),  ss.  108,  l.llSy  ll4t^Bev$r9io}iers. 

A  childlesd  Hindu  widow,  who  has  sacoedded  to  her  deceased  husband's 
share  of  a  mah&l,  such  share  haying  been  his  separate  property,  and  is  recorded 
as  a  co-sharer  o£  such  mah&l,  is  as  much  entitled,  under  s.  108  oi  Act  XlX 
of  1873,  as  any  other  recorded  co-sharer  is,  to  claim  a  perfect  partition  of  her 
share.  The  circumstance  that  she  may  after  partition  alienate  her  share, 
contrary  to  Hindu  law,  will  not  bfur  her  right  as  a  co-sharer  to  partition.  If 
she  acts  contrary  to  the  Hindu  law  in  respect  of  her  share,  the  reversioners 
will  be  at  liberty  to  protect  their  own  interests. 

The  appellant  in  this  case  was  the  reoorded  oo-sharer  of 
a  certain  village,  and  had  applied  for  partition  of  her  share.  The 
respondentB)  the  other  recorded  co-sharers,  and  brothers  of  the 
appellant's  deceased  husband,  EMiore  Ghand,  objected  to  this 
application,  their  objection  raising  the  question  of  the  appellant's 
right  to  claim  the  partition.  The  Collector  decided  that  the  appel- 
lant was  not  entitled  to  daim  the  partition.  The  appellant  appealed 
from  the  Collector's  decision  to  the  District  Court,  and,  on  the 
same  being  affirmed,  she  appealed  to  the  High  Court.  The  facts 
of  the  case  are  sufficiently  stated  for  the  purposes  of  this  report  in 
the  judgment  of  the  High  Court. 

Mr.  Conlan  and  Munshi  Kashi  Prasad  for  the  appellant. 
Pandit  Ajudhia  NaJbh  and  Babu  Jogindro  Nath  for  the  respond- 
ents. 

The  judgment  of  the  Court  (Pbaeson,  J.,  and  Spankib,  J.,) 
was  delivered  by 

Spankib,  J. — ^The  facts  are  clearly  stated  by  the  lower  appel- 
jate  Court.  The  record  of  procedure  in  the  Revenue  Court  discloses 
cardessness  and  irregularities,  more  or  less  grave.  The  petition  of 
the  plaintifE-appellant  asking  for  partition  was  presented  to  the 

•  Second  Appeal,  No.  797  of  1880,  from  a  decree  of  W.  C.  Turner,  Esq., 
Judge  of  Agra,  <hited  the  6th  May  1880,  affirming  a  decree  of  A«  J.Lawrence, 
Esq.,Collector  of  Agra,  dated  the  ISth  December  1879. 
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Collector,  who  probably  sent  it  to  the  Assistant  Collector,  though 
there  is  no  order  to  that  effect.  The  inquiry  was  commenced 
by  the  Assistant  Collector;  the  issues  were  drawn  and  evidence 
was  heard  by  him.  For  some  reason  or  other  not  explained, 
the  record  got  back  to  the  Collector,  who  examined  the  patw&ri 
and  pronounced  judgment  in  the  following  terms:— This  village 
is  a  zamindari  village :  objectors  say  that  the  property  is  maurusif 
and  the  applicant,  having  no  issue,  mH  by  partition  be  able  to 
dispose  of  her  property :  dismissed."  Having  regard  to  the  fact 
that  the  Assistant  Collector  acted  under  s.  113  of  Act  XIX  of 
1873,  and  proposed  to  determine  the  nature  and  extent  of  the  appli- 
cant's interest  in  the  estate, '  we  must  accept  the  Collector's 
iliaTniflflftl  of  the  application  for  partition  as  a  decision  of  a  Court 
of  Civil  Judicature  of  first  instance  appealable  to  the  District 
Court;  and,  as  no  exception  appears  to  have  been  taken  to  the 
procedure,  we  must  be  content  to  let  the  decision,  if  it  can  be  called 
one,  stand. 

From  a  note  at  the  bottom  of  his  order,  it  would  seem  that  the 
Collector  was  guided  by  the  precedent  of  this  Goxat^Bhoop 
Singh  v.  Phool  JEi>M?cr(l)— which  ruled  that  the  proprietary  right  to 
a  share  in  an  undivided  estate,  which  includes  and  carries  vdthit  a 
right  to  claim  and  enforce  a  partition  of  that  share,  must  be  a  right 
of  absolute  and  unlimited  nature,  and  does  not  belong  to  a  Hindu 
widow  veho  has  been  placed  in  possession  of  her  deceased  husband's 
share  for  her  maintenance.  Consequently,  where  the  widow  is  not 
an  absolute  proprietor  but  simply  an  assignee  of  the  profits  for  her 
maintenance,  she  cannot  claim  partition  of  the  share  so  assigned. 
But  in  the  case  before  us  the  lady  is  not  in  the  position  of  an 
assignee  of  the  profits  for  her  maintenance.  Kishore  Chand,  the 
recorded  proprietor  and  lambardar  of  the  village,  on  the  26th 
January  1864,  appUed  to  the  Collector  to  record  himself  as  the 
owner  of  a  one-third  and  his  two  brothers.  Chain  Sukh  and  Salig 
Bam,  as  ovmers  of  a  two-thirds  in  equal  shares.  Mutation  of 
names  followed.  On  the  death  of  Kishore  Chand  in  July  1871, 
the  plaintiff,  his  widow,  was  recorded  as  proprietor  in  his  stead,  and 
at  her  request  Chain  Sukh  was  appointed  lambardar,  and  she  left 

(1)  N.-W.  P.  H.  C.  Eep.,  1867,  p.  368. 
55 
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18SI        on  t^oord  that  at  h^  deoease  her  brothers-in-law  would  suooeed  t6 
Jhunna        shore  {malik  hmn).   These  are  admitted  facts,  and  show  thafc 
EuAB     the  plamtifi  succeeded  as  hdr  of  her  deceased  husband  to  a  one^ 
Ce^in     third  share  in  ihe  whole  estate ;  and,  though  tiiere  has  been  no 
SuEH.     division  by  metes  and  bounds,  that  share  is  d^ned  ttad  separate. 
Ohain  Sukh  and  Salig  Bam,  defendants,  cannot  inherit  it  until  the 
death  of  Kishore  Ohand's  widow,  the  plaintiff.    She  is  in  posses- 
sion by  inheritance  and  not  as  an  assignee  of  the  profits  of  \ke 
share  for  her  maintenance);  and,  as  a  recorded  co-sharer  in  the 
mah^I,  she,  under  the  terms  of  s.  108  of  the  Land  Bevenue  Aet^ 
is  as  much  entitled  as  any  other  recorded  sharehtdder  would  be 
to  claim  a  perfect  partition  of  her  share.    The  ciroumstaaoe  that 
she  might  afterwards  alienate  her  property  contrary  to  the  Hindu 
law,  would  not  bar  her  right  as  a  co-sharer  to  partition.   If  shd 
acted  in  regard  to  the  property  contrary  to  the  BEindu  law,  those 
persons  who  are  reversioners  would  be  at^  liberty  to  protect  tibrir 
own  interests. 

In  appeal  the  plaintiff  urged  this  view  ot  the  case  before  the 
^  District  Court.  The  Iowot  appellate  Court  also  appears  to  have  been 
misled  by  the  decision  of  this  Court.  The  Judge  has  also  over- 
looked the  now  established  law  that  a  division  by  metes  and 
bounds  is  not  necessary  to  oondtitute  partition  under  the  Hitak- 
shara.  Two  conditions,  however,  are  absolutely  necessary.  The 
shares  must  be  defined,  and  there  must  be  distinct  and  independent 
enjoyment  of  those  shares.  These  conditions  exist,  it  is  admitted, 
in  the  present  case.  The  mere  circumstance  that  the  widow  admits 
that,  upon  her  death,  her  brothers-in-law  Will  be  the  owners,  and 
the  evidence  of  the  patwdri  that  there  was  commensality  between 
the  three  brothers  in  Kiehore  Chand's  Hfetime,  will  not  alter  the 
position.  The  reference  by  the  Judge  to  a  decision  of  the  Sudder 
Dewany  Adawlut— Jn^wmafi  Singh  v.  Narayan  Singh  (1)— as  to 
village-custom  permitting  a  widow  to  retain  her  husband's  share 
for  life,  the  co-sharers  being  assured  that,  on  her  death,  the  share 
would  come  to  them,  is,  as  the  other  deoision,  inapplicable  to  the 
present  case.  The  rule  that  conditions  in  village  administration- 
papers  purporting  to  interfere  with  or  alter  Uie  ordinary  rules 

(1)  N..W.  P.  8.  D.  A.  Bep.,  1860,  p.  658. 
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descent  mQ  not  be  enforced  [Sarupi  y.  Mukh  Ram  (1)]  will  not 
apply  here.  No  violence  is  o£Eered  to  the  Hindu  law  if  a  widow 
recorded  and  in  posseesion  of  her  deceased  husband's  separate  share 
daims  partition.  The  decision,  therefore,  on  which  the  lower 
appellate  Court  relies  and  cites  does  not  support  its  judgment. 
The  right  to  partition  is  allowed  by  law,  and  the  condition  of  the 
administration-paper  that  sharers  are  entitled  to  partition  is  in 
accordance  with  the  law.  It  appears  further  that  appellant  in 
1879  obtained  a  decree  for  her  share  of  the  profits.  All  the  facts 
of  the  case  are  such  that  it  is  quite  unnecessary  to  remand  the 
care  for  any  futher  inquiry.  We  must  reverse  the  decree  of  the 
lower  appellate  Court,  including  that  of  the  Court  of  first  instance, 
with  costs,  declaring  in  favour  of  the  appellant  that  she  Lb  a  co- 
sharer  in  the  mah&l  to  the  extent  of  one-third,  and  that  she  is  entitled) 
under  the  provisions  of  s.  108  of  Act  XIX  of  1873,  to  obtain  the 
perfect  partition  of  her  share. 

Appeal  allowed. 


1881 


Jhukna 

V. 

Chaiit 

SUKH. 


Before  Mr,  Juetice  Oldfield  and  Mr,  Justice  Straight. 

BALMAZUND  v.  JANKI  and  ahotheb.* 
Custody  qfmnor^Minor  Wife— Act  IX  of  im.. 

Where  a  person  claims  the  custody  of  a  female  minor  on  the  gronnd  that 
■he  is  his  wi&,  and  such  minor  denies  that  she  is  so,  Act  IX  of  1861  does  not 
apply.   Such  person  should  establish  his  claim  by  a  suit  in  the  Civil  Court* 

One  Balmakund  applied  to  the  District  Court  of  Benares,  under 
Act  rX  of  1861,  for  the  custody  of  a  minor  girl  on  the  ground 
that  she  was  his  wife.  This  application  was  opposed  by  the 
minor's  mother,  Janki,  and  by  one  Jangli,  on  the  ground  that 
the  minor  was  not  the  wife  of  the  appL'cant,  but,  on  the  contrary, 
was  the  wife  of  JanglL  The  District  Court,  holding  that  there 
was  no  proof  that  the  minor  was  the  wife  of  the  applicant,  while 
there  was  proof  that  she  was  living  with  Jangli  as  his  wife,  reject- 
ed the  application. 

•  First  Appeal,  No.  134  of  1880,  from  an  order  of  M.  Brodhurst,  Es^..  J^dge 
of  Benares,  dated  the  ISth  August  1880. 

(1)  N-W.  P.  H.  C.  Eep.,  1870,  p.  227. 
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1881  Balmakund  appealed  to  the  High  Oomt  from  the  District  Court's 
Balmjlkund         oontending  that  it  was  proved  that  the  minor  was  his  wife. 

V.  Lala  Jbihu  Lai  for  the  appellant. 

Janki  and 

ANOTHBB.      MtinBhi  Sanuman  Prasad  for  the  respondents. 

The  Court  (Qldfield,  J.,  and  Straight,  J.)  delivered  the 
following  judgment  :— 

Oldfielb,  J.-^Act  IX  of  1861  does  not  apply  to  a  oase  of 
this  kind,  where  the  appellant  asserts  his  right  to  the  custody  of  the 
respondent  on  the  ground  that  she  is  his  wife,  and  the  latter  denies 
that  she  is  so.  The  applicant's  course  is  to'establish  his  claim  in 
a  Civil  Court  by  regular  suit.   We  dismiss  the  appeal  with  costs. 

Appeal  dismi$sed. 


APPELLATE  CRIMINAL. 


1880         ^rf<^      Sohert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight. 
April  19.  EMPEES8  OF  INDIA  v.  HAIT  EAM. 

•  EMPRESS  OP  INDIA  v.  CHEDA  KHAN. 

Illieit  possession  of  liquor— Guilty  knowledge — Presumption — AetXIoflB70, 
s.  2— Act  X  of  1871  {Excise  Act),  ss.  19,  68—"  Sor. " 
Keld,  in  a  prosecution  under  ss.  19  and  63  of  Act  X  of  1871,  that  the  defini- 
tion of  "  ser  "  given  Iq  g.  2  of  Act  XI  of  1870  was  not  so  intelligible  and  clear 
as  to  be  capable  of  general  application  and  that  it  did  not  supersede  the  local 
onstomaij  weight  of  a  ser.  E.eld,  therefore,  the  local  costomaiy  weight  of  a 
ser  being  ninetj-fiye  tolalis  (the  Goyemment  ser  weighing  eighty  tolahs),  and 
the  accused  haying  been  found  in  possession  of  ninety-siz  tolahs  only,  that  the 
excess  of  one  tolah  oyer  the  local  weight  was  not  such  as  to  warrant  the  pre- 
sumption of  the  guilt  of  the  accused  ^1). 

These  were  appeals  by  the  Local  Govemment  from  judgments 
of  acquittal  passed  by  Mr.  "W.  Tyrrell,  Sessions  Judge  of  Bareilly, 
dated  the  10th  and  the  27th  September  1879,  respectively. 
One  Hait  Bam  and  Gheda  Elian  his  servant  were  convicted  by 
Mr.  B.  G.  Hardy,  exercising  the  powers  of  a  Magistrate  of  the 

(1)  Beported  under  the  orders  of  the  Hon'ble  the  Chief  Justice.  Since 
this  decision  was  given  a  Bill  (Excise  Act,  1881)  has  been  ictroduced  into 
the  Legislative  Council  by  which  it  is  proposed  to  alter  the  excise  law,  and, 
among  other  things,  to  define  more  clearly  the  weight  of  the  "ser"  as 
meaning  eighty  tolahs.  , 
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first  dasfi  in  the  Filibhit  district,  of  aa  offenoe  under  s.  63  of  tlie  1880 
Exdse  Aot  of  1871,  in  that,  not  being  lioensed  mannfactnrers  or  Empbbss  of 
vendors,  or  persons  duly  authorized  to  supply  licensed  vendors,  India 
they  had  in  their  possession  one  and  a  quarter  sers  of  country  HArr  Ram 
spirits,  hemg  a  larger  quantity  than  might  legally  be  sold  by  retail  ^^^^^ 
under  the  provisions  of  s.  19  of  that  Act,  viz.,  one  ser.   The  Magis- 
trate, in  trying  the  case,  apparently  took  the  "  ser  "  in  Act  X  of  1871 
to  mean  the  Government  ser  of  eighty  tolahs.   On  appeal  by  Haii 
Bam,  the  Sessions  Judge  on  the  10th  September  1879  acquitted 
him,  on  the  ground  that,  as  the  quantity  of  liquor  in  his  possession 
was  only  one  tolah  in  excess  of  the  BareiUy  ser,  which  contained 
ninety-five  tolahs,  and  that  ser  was  in  practice  frequently  used  in 
the  weighment  of  liquor  and  was  accepted  as  a  proper  ser,  the  liquor 
was  so  very  nearly  a  ser  that  it  was  not  proper  to  assume  that  he 
was  knowingly  in  possession  of  an  illegal  excess  quantity.   For  the 
same  reasons  the  Sessions  Judge,  on  appeal,  acquitted  Oheda  Khan 
on  the  27th  September  1879. 

The  Local  Government  appealed  on  the  same  grounds  in  both 
oases,  such  grounds  being  (i)  that  the  ser  mentioned  in  Act  X  of 
1871  was  the  Government  ser  of  eighty  tolahs,  and,  inasmuch  as 
the  quantity  of  liquor  found  in  the  possession  of  the  accused  per- 
sons weighed  nearly  ninety-six  tolahs,  the  accused  persons  were 
clearly  guilty  of  the  offence  charged  against  them ;  and  (ii)  that  it 
was  not  necessary  to  prove  guilty  knowledge  as  laid  down  by  the 
Sessions  Judge,  the  fact  of  possession  of  an  illegal  quantity  being 
sufficient  to  justify  a  conviction  under  the  Excise  Act. 

The  Junior  Qovemment  Pkader  (Babu  Dtoarka  Nath  Banarji) 
for  the  Grown. 

The  respondents  did  not  appear. 

The  following  judgments  were  delivered  by  the  Court : — 

Stuakt,  0.  J.— The  order  of  the  Judge  is  clearly  right  and  we 
must  dismiss  this  appeal.  It  is  not  only  an  unsustainable  but  an 
unreasonable  appeal,  for  it  is  based  on  a  very  strange  law,  and  one 
still  more  strangely  expressed,  and  which  I  must  be  allowed  to  say 
tJie  people  of  this  cotmtry  cannot  understand,  showing  thus  a  limit 
to  the  aphorism  ignoranHa  juris  neminem  eacutat.   The  accused  are 
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18S0  Hait  Bam,  who  keeps  a  liquor  shop,  and  GhedaEhan,  his  servant, 
Ekfbbss  of  and  they  were  both  convicted  under  s.  63  of  the  Excise  Act,  which 
India  provides : —  "  Every  person,  other  than  a  licensed  manufacturer  or 
Hait  Eam  vendor,  or  a  person  duly  authorized  to  supply  licensed  vendors,  who 
^^Kh  has  in  his  possession  any  larger  quantity  of  country  spirits,  or  tdri, 
or  pachw&i,  or  intoxicating  drugs,  except  opium,  than  may  legally 
be  sold  by  retail  under  the  provisions  of  s.  19,  "—  and  by  s.  19  it  is 
enacted  that  the  quantity  of  country  liquor  unlicensed  vendors  may 
sell  shall  not  be  more  then  **  one  ser. "  The  two  accused  were 
convicted  of  being  illegally  possessed  of  more  than  one  ser  of 
country  spirits;  Gheda  being  sentenced  to  imprisonment  for  three 
months,  and  to  pay  a  fine  of  Bs.  10,  or  in  default  to  suffer  one 
month's  imprisonment  in  the  civil  jail,  and  Hait  Bam  to  one 
month's  imprisonment  in  the  civil  jail,  and  to  pay  a  fine  of  Bs.  100, 
or  suffer  two  months'  imprisonment  in  the  civil  jail  in  default 
These  sentences  appear  to  be  warranted  by  s.  76  of  the  Excise 
Act  X  of  1871.  On  appeal  to  the  Judge  the  convictions  of  the 
two  accused  and  the  sentences  on  them  were  annulled.  In  his 
judgment  the  Judge  states  that  a  ser  of  the  Bareilly  weighment, 
which  he  says  in  practice  is  frequently  used  in  weighment  of  spirits 
and  is  accepted  as  a  proper  ser,  contains  nearly  ninety-five  tolahs, 
while  the  quantity  traced  to  the  accused  was  found  to  be  as  nearly 
as  possible  ninety-six  tolahs  of  the  sirkdrl  or  Government  weight. 
In  regard  to  this  fact  the  Judge  says  that  the  quantity  of  liquor 
found  on  Cheda  (and  for  which  both  the  accused  must  be  taken 
to  be  responsible)  was  so  very  nearly  a  ser  that  it  was  improper 
to  assume  that  he  was  guilty  and  that  he  knew  that  he  was 
possessed  of  an  illegal  excess  quantity  of  the  spirits.  Against 
this  judgment  the  Government  appealed  to  this  Court  on  grounds 
the  principal  of  which  is  that  the  ser  mentioned  in  the  Exdse  Act 
is  the  Government  ser  of  eighty  tolahs,  which  was  of  course 
materially  less  than  ninety-six  tolahs,  which  the  accused  were 
responsible  for.  It  becomes  material,  therefore,  to  know  whether 
the  Government  ser  was  eighty  tolahs.  The  Judge  tells  us  that 
in  his  opinion  the  BareiUy  ser  containing  nearly  ninety-five  tolahs 
was  the  proper  measurement,  while  it  is  contended  on  behalf  of  the 
Government  that  the  ser  is  the  standard  of  weight  mentioned  in  s.  2, 
Act  XI  of  1870,  and  which  it  is  there  provided  shall  be  a  weight  of 


Digitized  by 


TOL.ni.]  ALLAHABAD  SEEIES. 


407 


metal  in  the  possession  of  the  Gk>Yemment  of  India,  which  weight,  188O 
when  weighed  in  a  vacuum,  is  equal  to  the  weight  known  in  Ejipbbss  of 
Erance  as  the  "  Kilogramme  dea  Archives      Now  I  would  really  Ikdia 
beg  to  ask  how  the  natives  of  this  oountiy  can  be  expected  to  Hait  Hau 
understand  such  language,  and  to  be  informed  by  it  of  the  exact  "^^^^^ 
weighment  in  tolahs  of  a  serP  It  was  explained  at  the  hearing 
that  the  difficulty  had  certainly  been  experienced,  and  it  has  been 
endeavoured  to  be  met  by  the  assumption,  which  to  some  extent 
had  been  acted  on,  that  the  Government  ser  was  eighty  tolahs» 
and  that  it  had  been  found  convenient  that  the  tolah  should  be 
considered  of  the  weight  of  one  rupee.    Now  all  this  may  be  very 
-well,  but  is  it  reasonable  to  hold  that  the  convictions  and  sentences 
in  these  oases  can  be  upheld  under  such  a  state  of  the  law  P  I 
think  not.    The  practical  view  of  the  matter  taken  by  the  Judge 
based  on  the  ascertained  weight  of  the  ser  of  the  district  of 
Bareilly,  where  the  alleged  offence  was  committed,  is  reasonable 
and  tangible,  and  so  much  cannot  be  said  of  the  calculation  based 
on  the  French  admeasurement  and  in  the  French  language  as 
provided  by  s.  2  of  Act  XI  of  1870. 

The  appeals  must,  therefore,  be  dismissed,  but  it  is  not  to  be 
regretted  that  they  have  been  brought  before  this  Court  if  their 
decision  will  direct  the  attention  of  the  Government  and  the 
Legislature  to  the  very  unsatisfactory  state  of  the  law,  especially  as 
provided  by  Act  XI  of  1870,  with  reference  to  which  they  have 
been  considered  by  us. 

Straight,  J.— I  am  of  opinion  that  the  Sessions  Judge  was 
right  in  quashing  the  convictions  of  Gheda  Xhan  and  Hait  Bam, 
and  that  the  evidence  was  unsatisfactory  and  insufficient  to  sus- 
tain the  charge  against  them  of  being  in  illegal  possession  of  a 
larger  quantity  of  country-made  spirits  than  one  ser.  In  cases 
of  this  kind  it  is  necessary  to  establish  guilty  knowledge,  and^no 
doubt  the  presumption  of  it  may  be  inferred  with  more  or  less 
force  from  the  mere  fact  of  possession,  according  as  the  quantity 
of  liquor  found  with  the  person  charged  is  to  a  larger  or  smaller 
extent  in  excess  of  the  quantity  defined  in  ss.  19  and  63,  Act  X  of 
1871.  No  doubt  cases  might  arise  in  which  from  surroimding  and 
collateral  circumstances  a  conviction  might  be  had,  where  but  a 
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1880  few  tolahs  of  liquor  beyond  the  legitimate  9er  are  found  in  a  per- 
Emfabss  op  ^^'^  poBBession.   Bat  in  the  present  instance  there  was  no  snoh 

IxDU  evidence,  and  the  Judge  verj  reasonably  argues  that  the  Bareilly 
¥,AiT^A.u  wr  being  about  ninety-five  tolahs  and  the  liquor  discovered  in 
^Kuf^^  Oheda  Khan's  possession  only  weighing  ninety-six,  the  presumption 
of  guilty  knowledge  should  not  be  drawn.  It  is  not  very  dear 
what  is  the  precise  weight  intended  by  the  expression  **one  ser" 
as  mentioned  in  s.  19  of  the  Excise  Act.  I  think  it  would  be  reason- 
able to  assume  that  it  contemplated  the  ordinary  and  generally 
accepted  ser  of  eighty  tolahs,  or,  in  other  words,  the  weight  of  eighty 
rupees.  It  seems  to  me  that  this  is  a  more  comprehensible  stand- 
ard of  weight  by  which  to  be  guided  and  certainly  one  much  more 
likely  to  be  understood  by  the  natives  of  this  country  than  the 
Kilogramme  des  Archives'^  referred  to  in  s.  2  of  Act  XI  of  1870. 
I  am  imaware  whether  this  last-mentioned  Act,  though  it  has 
become  law,  has  been  put  into  practical  operation,  and  whether 
the  authorizations,  notifications,  and  rules  to  be  made  under  it 
by  the  Governor-General  in  Council  have  ever  been  issued.  Under 
any  circumstances  it  would  seem  to  me  expedient  that  for  the 
purpose  of  working  the  penal  provisions  of  the  Excise  Act  as  to 
the  possession  of  liquor,  the  weight  of  the  ser  therein  mentioned 
should  be  statutably  defined.   The  appeal  is  dismissed. 

Appeah  dismiaed. 

1881  APPELLATE  CIVIL. 

January  4.   

BrfoTB  Sir  Eohert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  JuHice  Straight. 

BEHABI LAL  (Plahttifp)  v.  BENI  LAL  (Dependant)  * 

Mortgage^Foreclosure^Demandfor  payment  of  mortgage-debt-^  Power  of  a 
minor  to  take  a  mortgage-^Begulation  XVII  of  ISOQ,  s,  8. 
A  conditional  mortgagee  applied  for  foreclosure,  omitting  previously  to 
demand  from  the  mortgagor  payment  of  the  mortgage-debt.  On  foreclosure 
of  the  mortgage  he  sued  for  possession  of  the  mortgaged  property.  The  lower 
appellate  Court  dismissed  the  suit  on  the  ground  that  the  foreclosui© 
proceedings  were  inraHd  and  ineffective  by  reason  of  such  omission,  and 
m  so  doing  directed  that  the  demand  which  the  mortgagee  should  make  pri<» 
to  a  fresh  appKcation  for  foreclosure  should  be  limited  to  a  certain  amount. 

•  Second  Appeal,  No.  1208  of  1879,;from  a  decree  of  P.White,  Esq.,Dep- 
nty  CommMsioner  of  Jalaun,  dated  the  11th  June  1879,  reversing ?decrS 
of  Munahi  Zalka  Prasad,  TahsUdar  of  Jalaun,  dated  the  16<?De^W  18?^ 
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ffeld  that  the  foredosnre  proceedings  were  invalid  and  ineffective  by  reason  iggi 

of  such  omission  and  the  suit  had  been  properly  dismissed;  and  that  it  was   — 

not  competent  for  the  lower  appellate  Court  to  put  any  limitation  on  the  ^ 
amount  to  be  demanded  by  the  mortgagee  yrior  to  a  fresh  application  for  Bsia  Li.L. 
foreclosure. 

Observations  by  Stuabt,  C  J.,  on  the  competency  of  a  minor  to  take  a 
mortgage. 

This  was  a  stut  for  possession  of  l-anna  share  of  a  certain 
Tillage.  On  the  30th  December  1873,  one  Mata,  the  proprietor  of 
this  share,  executed  a  deed  of  conditional  sale  of  it  in  favour  of 
Behari  Lai,  a  minor,  on  whose  behalf  the  present  suit  was  instituted 
by  his  mother.  The  term  of  the  conditional  sale  expired  on  the 
1st  May  1874.  On  the  13th  December  1874,  Mata  died,  leaving  a 
minor  son,  6eni  Lai,  the  defendant  in  the  present  suit.  At  his 
death  nothing  had  been  paid  on  account  of  the  mortgage-debt.  On 
the  26th  April  1876,  an  application  was  made  on  behalf  of  Behari 
LaI  for  foreclosure  of  the  conditional  sale.  This  application  did 
not  state  that  payment  of  the  mortgage-money  had  been  demanded, 
but  merely  stated  that  the  term  of  the  conditional  sale  had  expired 
aud  nothing  had  been  paid.  Notice  of  foreclosure  was  served  on  the 
16th  May  1876  on  Beni  Lai's  mother,  the  amount  claimed  being 
Bs.  289-9-0,  being  Es.  181  principal  and  Rs.  108-9-0  interest. 
The  money  not  having  been  desposited  within  the  year  of  grace,  the 
present  suit  was  instituted  on  the  3rd  September  1878.  The  Court 
of  first  instance  gave  the  plaintiff  a  decree  for  possession  of  the  pro- 
perty. On  appeal  by  the  defendant  it  was  contended  that  the  con- 
ditional sale  was  invalid,  having  been  made  to  a  minor,  and  that 
tile  foredosuie  proceediogs  were  invalid,  as  no  demand  for  the 
mortgage-money  had  been  made  as  required  by  law  previously  to 
the  application  for  foreclosure.  The  lower  appellate  Court  held  that 
the  conditional  sale  could  not  be  repudiated  because  it  had  been 
made  to  a  minor;  and  that  the  foreclosure  proceedings  were  invalid» 
as  no  demand  for  the  payment  of  the  mortgage-money  had  been 
made  previously  to  the  application  for  foreclosure.  It  directed 
that,  on  fresh  prooeedings  for  foreclosure  being  taken,  interest 
should  not  be  daimed  after  the  death  of  Mata.  The  material  por- 
tion of  its  decision  was  as  follows:— -^^  As  to  the  foreclosure  pro- 
oeedings, I  observe  that  there  is  no  mention  or  proof  of  the  debt 
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188]  hayiog  been  fraiilessly  demanded  before  notice  was  issued:  this 
Bbhabi  Lai  preliminary  is  required  by  the  law,  and  Maopherson*s  Treatise  on 
Bxsi  Lal  ^^^8*?®®  stress  upon  it  as  absolutely  necessary:  the  amount 
claimed  in  the  notice  is  Bs.  289-9.0,  U.^  principal  Es.  181  and 
interest  Es.  108-9-0,  but  as  I  have  stated  the  bond  matured  on  the 
1st  May  1874,  and  Mata  died  on  the  13th  December  foUowiug, 
and  yet  the  plaintiflE  took  no  proceedings  until  now,  when  his 
minor  son  has  succeeded  to  the  property :  I  think  in  equity  no 
interest  should  be  allowed  after  the  date  of  Mata's  death :  the  inter- 
est up  to  that  date  is  Es.  49-1-0,  which  added  to  the  principal 
makes  the  whole  amount  demandable  Es.  230-1*0 :  for  the  omis- 
sion above  indicated,  viz.,  for  basing  the  application  for  foreclosure 
simply  on  the  fact  that  the  stipulated  date  for  payment  had  expired 
(see  petition  of  26th  April  1876),  without  asserting  or  proving 
unavailing  demands  for  payment,  I  declare  the  notice  last  issued 
to  be  void,  and  that  a  further  notice  of  the  usual  one  year's 
grace  must,  after  all  due  preliminaries,  be  issued  before  suit  can 
be  brought  for  making  the  conditional  sale  absolute  and  for  obtain- 
ing possession :  the  demand  must  also  be  limited  to  Es.  230-1-0 
as  above  stated:  as  Beni  Lai  is  a  mere  child  of  some  nine 
years  old,  the  notice  can  be  served  on  his  mother  Eajjo  in  the 
capacity  of  natural  guardian. " 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
mere  omission  to  demand  payment  of  ^the  mortgage-money  before 
application  for  foreclosure  was  not  a  ground  for  reversing  thedeoi- 
fiion  of  the  Court  of  first  instance  on  the  merits  of  the  case ;  and 
that  the  ruling  of  the  lower  appellate  Court  that  interest  should  be 
limited  to  a  particular  period  was  improper. 

Munshi  Hanuman  Pratad  for  the  appellant. 

Lala  Lalta  Pratad  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court: — 

Stbaight,  J. — It  appears  to  me  that  the  first  ground  of  appeal 
has  no  force.  The  lower  appellate  Court  finds  that  no  demand  for 
the  amount  of  the  mortgage- debt  was  ever  made  on  the  represent- 
atives of  the  mortgagor  by  the  mortgagee,  and  that  there  was  no 
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refusal  by  them  to  discharge  it  prior  to  the  issue  of  the  notice  of  igsi 
foreclosure.  The  mere  fact  that  the  period  limited  by  the  bond  BEHAwliAL 
had  expired  without  its  being  satbfied  did  not  absolve  the  mortga-  v. 
gee  from  the  obligation  of  making  a  demand  for  its  payment,  and 
having  failed  to  do  so,  I  think  the  foreclosure  proceedings  were  ill- 
founded  and  should  be  inefEective.  They  will  therefore  have  to  be 
lecommenced  de  novOj  as  pointed  out  by  the  Deputy  Commissioner 
in  his  judgment.  To  this  extent  therefore  it  appears  to  me  that 
this  appeal  must  be  dismissed.  With  regard  to  the  second  ground 
nrged  by  the  appellant,  I  do  not  think  it  was  competent  for  the 
Deputy  Commissioner,  in  decreeing  the  appeal  and  therefore  dis- 
missing the  plaintiff's  claim  in  totoy  to  put  any  limitation  upon  the 
amount  to  be  demanded  by  him  of  the  mortgagor  prior  to  the  issue 
of  fresh  notice  of  foreclosure.  The  appellant,  mortgagee,  now 
stands  in  the  same  position  as  if  he  had  never  brought  any  suit 
or  taken  any  steps  for  foreclosure,  and  he  should  be  at  liberty  to 
make  any  such  demand  as  he  may  be  advised  or  think  proper.  If 
he  asks  an  excessive  or  incorrect  amount,  he  will  do  so  at  risk  of 
a  second  &ilure.  I  therefore  think  that  the  appellant's  second 
objection  has  force,  and  that  the  appeal,  so  far,  must  be  allowed, 
and  the  judgment  of  the  lower  appellate  Court  modified,  by  strik- 
ing out  such  portions  of  it  as  limit  the  demand  to  be  made  by  the 
plaintiff-appellant  on  the  defendant-respondent  to  the  sum  of 
Bs.  230.  In  this  Court  the  parties  will  pay  their  own  costs.  In 
the  appellate  Court  they  will  be  paid  as  ordered  by  the  Deputy 
Commissioner. 

Stuart,  C.  Jv — ^Mr.  Justice  Straight  has  correctly  examined  this 
appeal  on  its  merits,  and  I  approve  the  order  he  proposes.  But 
I  wish  to  add  a  few  remarks  on  a  question  that  was  mentioned 
at  the  hearing,  although  it  is  not  made  the  subject  of  an  objection 
or  plea  in  cross  appeal.  This  question  relates  to  the  capacity  of  a 
minor  or  infant  to  enter  into  a  mortgage  transaction,  and  briefly 
stated  it  is  whether  in  fact  a  minor  can  be  a  mortgagee.  As 
a  general  rule  a  minor  cannot  contract  excepting  for  necessaries; 
but  there  are  numerous  cases  in  the  books  where  the  contract  of  a 
minor  which  was  dearly  beneficial  to  him  was  held  to  be  binding. 
This  is  on  the  general  principle  which  is  well  stated  in  Chitty's 
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1881     Law  of  Contracts,  6th  e<Jition,  by  Euspell,  1857,  p.  147,  s.  5,  where 
Behabi  Lal    ^  Baid:— "It  is  laid  down  as  a  general  rule  that  infancy  is  a 
Bsm  LAL  P^^^  privilege,  of  which  no  one  can  take  advantage  but  the 
'  infant  himself;  and  that,  therefore,  although  the  contract  of  the 
infant  be  voidable,  it  shall  bind  the  other  party ;  for,  being  an  indid- 
genoe  which  the  law  allows  to  infants,  to  protect  and  secure  them 
from  the  fraud  and  imposition  of  others,  it  can  be  intended  for  their 
benefit  only,  and  is  not  intended  to  be  extended  to  relieve  those  with 
whom  they  contract  from  liability  on  such  contracts.   Were  it 
otherwise,  the  infant's  incapacity,  instead  of  being  an  advantage 
to  him,  might  in  many  cases  turn  greatiy  to  his  detriment/'  Now 
oh  the  just  and  reasonable  principle  thus  clearly  stated  where  a 
minor  lends  money,  or  is  the  party  to  whom  a  mortgage  is  taken, 
on  terms  advantageous  to  him,,  it  would  plainly  be  absurd  to  listen 
to  any  plea  by  his  debtor  against  the  validity  of  the  contract  on  the 
score  of  the  mortgagee's  minority.   And  I  observe  it  has  been 
expressly  ruled  in  Am^ca  that  an  infant  may  be  a  mortgagee,  and 
that  whether  he  is  the  original  grantee  or  takes  by  descent  he  is 
bound  by  the  conditions  of  the  deed— HUliard  on  Mortgages,  1872, 
vol.  1,  p.  17,  s.  20*   The  case  is  of  ooiirse  difEerent  where  the 
minor  is  made  the  mortgagor,  the  advantage  or  disadvantage  in  that 
case  depending  on  circumstances  which  cannot  be  appreciated  or 
taken  into  account  at  the  commencement  of  such  transaction,  and 
the  law  allows  a  minor  as  mortgagor,  or  as  a  pacty  to  any  other 
contract  where  he  is  made  the  obligor,  a  period  of  three  years 
after  his  coming  of  age  in  order  that  he  may  determine  for  himself 
whether  he  will  confirm  or  repudiate  the  contract.   Whether  where 
he  repudiates  a  Court  of  Equity  would  nevertheless  step  in  and 
maintain  the  contract  is  a  question  I  need  not  here  discuss.   It  is 
obvious  however  that  a  different  principle  applies  where,  as  in  the 
present  case,  the  infant  or  minor  is  simply  the  acceptor  and  holder 
of  a  pecuniary  acknowledgment  which  in  his  interest  it  is  sought  to 
enforce,  and  which  it  clearly  does  not  lie  in  the  mouth  ,  of  his 
debtor  to  repudiate.   Of  the  validity  therefore  and  binding  charao*- 
ter  of  the  mortgage  in  the  present  case  there  can.  be  no  doubt,  and 
the  argument  that  was  suggested  against  it  must  be  disallowed. 
The  appeal  is  dismissed  without  costs,  but  the  appellant  will  pay 
the  costs  decreed  against  him  by  the  lower  appellate  Court 
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Mr.  Jmtice  Peanon  and  Mr.  Justice  Oldfidd.  1881 

RADHEY  TEWAEI  (Plaintot)  v.  BUJHA  MISE  ajstd  anotheb     January  4. 

(Dbfbndahts).*   

Mortgage— Fareeloture— Notice-^*'  Legal  Bepreeentative"  of  Mortgagor — 
Begulation  XVHqflSOe,  s.  8. 
The  holder  of  a  decree  for  money  does  not,  merely  ibeoanse  he  has 
af^hed  land  belonging  to  his  judgment-debtor  while  it  is  subject  to  a  con- 
ditional mortgage,  become  the  legal  representatiye"  of  the  mortgagor  within 
the  meaning  of  s.  8.  of  EegulationXYII  of  1806,  and  entitled  to  notice  of  the 
foreclosure  of  such  mortgage ;  neither  is  tJie  holder  of  a  prior  lien  on  land 
which  is  conditionally  mortgaged  the  "legal  representatiye"  of  the  mortgagor 
and  entitled  to  notice  of  foreclosure  proceedings  (1). 

Thr  plaintiff  in  this  suit  daimed  possession  of  a  6-pie  share 
of  a  certain  village  under  a  conditional  sale  which  had  been  fore- 
closed. He  claimed  as  against  the  conditional  vendor  and  the 
persons,  Bnjha  Misr  and  Thakur  Misr,  who  had  purchased  such 
fihare  at  a  sale  in  execution  of  a  decree  against  the  conditional 
vendor.  The  latter  persons  alone  defended  the  suit^  It  appeared 
that  before  the  24th  July  1876,  Bujha  Misr  and  Thakur  Misr 
had  obtained  a  decree  for  money  against  the  conditional  vendor. 
On  that  date  the  conditional  sale  of  such  share  was  made  to  the 
plaintiff.  On  the  20th  October  1877,  such  share  was  a.ttached  in 
execution  of  the  decree  held  by  Bujha  Misr  and  Thakur  Misr. 
On  the  1st  May  1878,  the  plaintiff  applied  to  foreclose  the  con- 
ditional sale  of  such  share  under  s.  8  of  Regulation  XYII  of  1806. 
The  notice  required  by  that  law  was  served  on  the  conditional 
vendor  on  or  about  the  24th  May  1878.  The  share  was  put  up 
for  sale  in  execution  of  the  decree  held  by  Bujha  Misr  and  Tha- 
kur Misr  on  the  20th  January  1879,  and  was  purchased  by  them. 
They  set  up  as  a  defence  to  this  suit,  inter  aliaj  that  they  were 
entitled  to  notice  of  the  application  for  foreclosure,  as  the  share 
was  under  attachment  in  execution  of  the  decree  held  by  them, 
and  that,  as  such  notice  had  not  been  served  on  them,  the  fore- 
closure proceedings  were  invalid,  and  the  suit  was  not  maintain- 
able.  The  Oourt  of  first  instance  disallowed  this  contention.  The 

*  Second  Appeal,  No.  713  of  1880,  from  a  decree  of  Hakim  Eahat  Ali  Khan, 
Subordinate  Judge  of  Gorakbpur,  dated  the  16th  May  1880,  reyersing  a 
decree  of  Maulvi  Nazar  Ali,  Munsif  of  Bansi,  dated  the  20th  Februaiy  1880. 

{l)See9^ao8oobhulCkunderPaulT,  NityeCham  Bysack,!.  L.  B.a6Calo., 
663,  where  it  was  held  that  an  attaching  creditor  has  not,  as  suoh^  any  right 
to  redeem  a  mortgage  tubaisting  prior  to  his  attachment. 
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1881  lower  appellate  Court  allowed  it,  having  regard  to  the  ease  of 
Badhey  -^^^^^  Moyee  Dome  v.  Dhonendro  Chunder  Mookerjee  (1),  and 
Tbwabi     dismissed  the  suit. 

V, 

BujhaMisb.  On  second  appeal  to  the  High  Court  the  plaintiff  contended 
that|  as  the  equity  of  redemption  of  the  share  had  not  vested  in  the 
auction-purchasers  at  the  time  the  application  for  foreclosure  was 
made,  they  were  not  entitled  to  notice  of  such  application,  and 
the  foreclosure  proceedings  were  therefore  not  invalid  by  reason 
that  such  notice  had  not  been  given  to  them ;  and  the  case  relied 
on  by  the  lower  appellate  Court  did  not  apply. 

Lala  Lalta  Prasad  for  the  appellant. 

Shaik  Maula  Bakhsh  for  the  respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.) 
was  delivered  by 

Feaeson,  J. — The  appeal  must  prevail.  The  lower  appellate 
Court's  opinion  that  the  defendants-respondents  who  had  attached 
the  property  in  suit,  in  execution  of  a  simple  money-decree  which 
they  had  obtained  on  the  basis  of  a  simple  bond  (before  the  plaintiff^ 
who  held  a  mortgage  thereof  under  a  deed  of  conditional  sale, 
took  action  under  s.  8,  Regulation  XYU  of  1806),  and  purchased 
the  same  during  the  year  of  grace,  were  entitled  to  receive  a  notice 
of  the  application  for  foreclosure,  and  that,  because  they  were  not 
served  with  such  notice,  the  foreclosure  proceedings  are  defective 
and  invalid,  is  altogether  erroneous  and  is  not  supported  by  the 
authority  of  the  Privy  Council's  decision  to  which  the  Subordinate 
Judge  has  referred — Anundo  Moyee  Dossee  Dhonendro  Chunder 
Mookerjee  (1).  When  the  foreclosure  proceedings  commenced,  the 
defendants-respondents  were  merely  judgment-creditors  under  a 
simple  money-decree  who  had  attached  their  debtor's  property  and 
were  not  the  legal  representatives  of  the  latter.  It  is  alleged  that 
the  property  had  been  hypothecated  as  security  for  the  debt  by  a 
petition  dated  10th  July  1871,  although  the  lien  was  not  declared 
by  the  decree  in  execution  of  which  they  attached  and  bought  the 
property.  If,  for  tjie  sake  of  argument,  we  assume  such  to  have 
been  the  case,  we  cannot  admit  that,  even  as  prior  lien-holders, 

(1)  U  Moore's.  L  A.,  101. 
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they  were  the  legal  representativeB  of  Frag  Singh,  entitled  to  1881 
redeem  the  plaintifi's  mortgage  and  to  receive  a  notice  of  his  fore-  Bj^dhet 
dofiure  proceedings.   All  that  can  be  said  is  that  the  property  in  Tbwabi 
question  in  the  plaintiff's  proprietary  possession  may  be  subject  BujexMise. 
to  that  lien.   Its  validity  may  be  considered  when  an  attempt 
to  enforce  it  is  made.   The  defendants-respondents  purchased 
eight  pies,  out  of  which  six  are  claimed  by  the  plaintiff  as  the  sub- 
ject of  the  deed  executed  in  his  favour  on  the  24th  July  1876. 
He  does  not  claim  nor  does  the  Court  of  first  instance  presumably 
award  to  him  more  than  six  pies.   It  is  unnecessary  to  remand 
the  case  to  the  lower  appellate  Court.   Decreeing  the  appeal  with 
costs,  we  reverse  its  decree  and  restore  that  of  the  Munsif  of 
Bansi. 

Appeal  allowed. 

Before  Mr.  Justice  Pearson  and  Mr,  Justice  Oldfield,  jggj^ 
BUP  KISHOEE  AHD  AKOTHEB  (Plaintiffs)  v.  MOHNI  akd  othebs      January  4. 
(Defendants).* 

Bond  payable  on  demand-- Limitation^ Act  IX  of     1  (Limitation  Act) — 
Act  XV  qf  1877  ( Limitation  Act),  s.  2. 

.  Act  XV  of  1877,  by  making  the  period  of  limitation  for  a  suit  on  a  bond 
payable  on  demand  computable  from  the  date  of  its  execution,  has  shortened 
the  period  of  limitation  prescribed  for  such  a  suit  by  Act  IX  of  1871,  under 
which  the  period  was  computable  from  the  date  of  demand.  Held,  therefore, 
that,  under  the  prorisions  of  s.  2  of  Act  XY  of  1877,  a  suit  on  such  a  bond 
executed  on  the  14th  December  1869,  haying  been  brought  within  two  years 
from  the  date  that  Act  came  into  force,  was  within  time. 

The  plaintiffs  in  this  suit  claimed  Es.  590-6-9,  being  the 
principal  amount  and  interest  due  on  a  registered  bond^  dated  the 
14th  December  1869,  payable  on  demand,  in  wbich  certain 
immoveable  property  was  hypothecated  as  collateral  security.  The 
plaintiffs  claimed  a  decree  directing  the  sale  of  the  hypothecated 
property,  and,  in  case  that  property  was  not  suflBoient  to  satisfy 
the  judgment-debt,  directing  payment  of  the  judgment-debt  by 
the  legal  representatives  of  the  deceased  obligor  and  by  the 

•  Second  Appeal,  No.  714  of  1880,  from  a  decree  of  Maulvi  Sami-ul-lah 
Zhan,  Subordinate  Jndge  of  Moradabad,  dated  the  6th  April  1880,  affirming 
a  decree  of  Maulri  Anwar  Husain,  Munsif  of  the  environs  of  Moradabad, 
dated  the  SOUi  September  1879. 
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188L     finrviving'  obligor,  defendants,  and  the  sale  of  the  otiier  property  of 
•Eixjp      the  deceased  obKgor  and  of  the  surviving  obligor.   The  suit 
KisHOBB  was  instituted  on  the  29th  Aagud  1879.   Both  the  lower  Courts 
Mi^Ki.    ^^^^  that  the  claim  of  the  plaintifb  could  not  be  enforced  against 
th6  defendants  personally,  as  the  suit  in  that  respect  was  barred  by 
limitation ;  th^  lower  appellate  Court  disallowing  the  contention 
of  the  plafaitifb  ihat,  under  the  provisions  of  s.  2  of  Act  XY  of 
1877,  they  were  entitled  to  bring  the  suit  within  two  years  from 
the  date  on  which  that  Act  came  into  force,  viz.,  the  1st  October 
1877. 

On  second  appeal  to  the  High  Court  the  plaintifEs  agam 
raised  the  same  contention  as  they  had  raised  in  the  lower  appel- 
late Court. 

Munshi  Sukh  Bam  and  Babu  Jogindro  Nalh  Chaudhri  for 
the  appellants. 

The  respondents  did  not  appear. 

The  judgment  of  the  Court  (Pbabson,  J.,  and  Oldfield,  J.) 
was  delivered  by 

Oldfield,  J. — ^The  question  before  us  is  one  of  limitation. 
The  bond  on  which  the  suit  is  brought  was  executed  before 
Act  XV  of  1877  came  into  force.  Under  Act  IX  of  1871  the 
period  of  limitation  prescribed  would  be  three  years  running 
from  the  date  of  demand,  but  under  art.  67,  sdi.  ii  of  Act  XY  of 
1877,  it  is  three  years  from  the  date  of  executing  the  bond,  and 
the  suit  for  enforcement  of  the  claim  against  the  person  and  un- 
hypothecated  property  of  the  defendant  will  be  beyond  time.  Hie 
plaintiff  contends  that  under  the  provisions  of  s.  2  of  the  Act  he 
can  bring  the  suit  within  two  years  from  1st  October  1877,  when 
the  Act  came  into  force.  The  contention  is  valid.  The  plaintiff  is 
entitled  to  the  benefit  of  s.  2  if  it  be  shown  that  the  period  of 
limitation  prescribed  by  Act  XV  of  1877  is  shorter  than  that 
prescribed  by  Act  IX  of  1871,  and  this  is  the  case ;  for  although  the 
period  of  three  years  is  allowed  by  both  Acts,  by  the  old  Act  it  was 
prescribed  for  a  suit  of  this  character  to  begin  to  run  from  the 
date  of  demand,  whereas  by  Act  XV  of  1877  it  will  begin  to  run 
from  the  date  of  execution  of  the  bond)  and  the  period  of  limitation 
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preeoribed  for  the  suit  has  thtis  in  effect  been  shortened.  The  words  ]  881 
"period  of  limitation  prescribed  for  a  suit"  in  s.  2  do  not  refer  Jrup 
only  to  the  entries  in  column  2  of  the  schedules  of  the  period  of  Kishobb 
limitation,  bat  to  those  entries  taken  in  eonnection  with  the  entries  Mohni. 
in  column  3  of  the  time  when  the  period  begins  to  run,  since  the 
two  together  prescribe  the  period  of  limitation  for  a  suit ;  no  period 
of  limitation  can  be  ascertained  and  applied  to  a  particular,  suit 
except  by  considering  both  entries.  The  same  words  period  of 
limitation  prescribed  for  a  suit^'  occur  in  a.  4,  and  the  way  they 
are  used  shows  that  they  are  to  be  understood  in  the  above 
sense.  That  seetion  provides  that  a  suit  "instituted  after  the 
period  of  limitation  presdribed  therefor  by  the  second  schedule" 
shall  be  dismissed^  and  obviously  it  is  only  by  takiog  into  consider- 
ation the  period  and  the  time  when  it  begins  to  run  that  the  period 
of  limitation  prescribed  for  the  suit  can  be  ascertained,  so  as  to 
allow  of  a  determination  whether  the  suit  has  been  instituted  after 
the  period  of  limitation  prescribed.  The  obvious  intention  of  the 
Liegislature  was  to  give  relief  in  cases  where  the  alteration  of  the  law 
has  in  point  of  fact  deprived  a  person  of  the  full  time  for  instituting 
a  suit  which  the  old  law  had  allowed  him.  The  appeal  will  be 
decreed  with  costs,  and  the  plaintiff's  claim  be  decreed  in  full 
against  the  person  and  property  of  the  defendants. 

Appeal  allowed. 

CIVIL  JURISDICTION. 

  1881 

January  4. 

Before  Sir  Robert  Stuart,  Kt,  Chief  Justice,  and  Mr.  Justice  Straight.   

SABNAM  TEWAEI  ahd  akothbb  (DBFB2a>iiiT8)  v.  SAXTNA  BIBI 

(Plaintiff).* 

Powers  qfBevision  of  the  Sigh  Court  under  t.  622  of  Act  Xo/1877 
(Civil  Procedure  Code). 

S  institated  a  snit  against  T  in  the  Court  of  an  Assistant  Collector  of  the 
first  class,  who  dismissed  the  suit*  On  appeal  by  S  the  District  Court  gare 
her  a  decree.  On  second  ai^)eal  by  T  the  High  Court  held  that,  as  the  suit 
was  one  of  the  nature  cognizable  in  a  Court  of  Small  Causes,  a  second  appeal 
would  not  lie  in  the  case,  and  dismissed  it.   T  tiberenpon  applied  to  the  High 

•  Application,  No.  81B.  of  1880,  for  revision  under  s.  622  of  Act  X  of  1877  of 
the  decrees  of  J.  W.  Power,  Esq.,  Judge  of  Ghaziptur,  and  of  C.  Eustomjee, 
Esq.,  Assistant  Collector  of  the  first  class,  dated  the  10th  December  1879 
and  30th  September  1879,  reepeotiyely. 


Digitized  by 


418 


THE  INDIAN  LAW  EEPOBTS. 


[VOL.  m. 


Court  to  set  aside,  under  the  proTisions  o£  s.  622  of  Act  X  of  1877,  the  pro- 
ceedings of  both  the  lower  Courts  on  the  ground  that  both  those  Courts  had 
exercised  a  jurisdiction  not  vested  in  them  by  law.  Held  that  the  High 
Court  was  competent  to  entertain  such  application  and  to  quash  the  proceed- 
ings of  both  the  lower  Courts,  under  the  provisions  of  s.  622  of  Act  X  of 
1877,  and  the  proceedings  of  both  those  Courts  should  be  quashed. 

Observations  by  Stuabt,  CJ.,on  the  powers  of  revision  of  the  High  Court 
under  s,  622  of  Act  X  of  1877. 

This  was  an  application  to  the  High  Court  for  the  exercise 
of  its  powers  of  revision  nnder  s.  622  of  Act  X  of  1877.  A  suit 
had  been  instituted  against  the  petitioners  in  the  Court  of  an 
Assistant  Collector  of  the  first  class  by  one  Sakina  Begam,  such 
suit  purporting  to  be  one  under  s.  93  (a)  of  Act  XVIII  of  1873. 
The  Assistant  Collector  dismissed  the  suit.  On  appeal  by  the 
plaintiff  the  District  Court  gave  her  a  decree.  On  appeal  to  the 
EUgh  Court  by  the  defendants,  the  High  Court  held,  on  the  15th 
June  1880,  that  no  second  appeal  in  the  case  would  lie,  as  the  suit 
was  of  the  nature  cognizable  in  a  Court  of  Small  Causes  (1). 
The  present  application  was  thereupon  made  by  the  defendants,  in 
which  they  prayed  that,  as  the  suit  was  not  cognizable  in  the 
Eevenue  Courts,  but  one  cognizable  in  the  Court  of  Small  Causes, 
the  entire  proceedings  in  the  case,  that  is  to  say,  the  proceedings 
before  the  Assistant  Collector  and  before  the  District  Court,  might 
be  set  aside,  as  having  been  had  without  jurisdiction. 

Lala  Lalta  Prasad  for  the  defendants,  petitioners. 

The  Junior  Oovernment  Pleader  (Babu  Dwarka  Nath  Banarji). 
for  the  plaintiEE. 

The  following  judgments  were  delivered  by  the  High  Court  r— 

Stuart,  C.J. — This  is  an  application  to  us  by  the  defendants- 
appellants  under  s.  622,  Act  X  of  1877,  by  which  it  is  prayed  that^ 
as  the  entire  proceedings  from  the  institution  of  the  suit  to  the 
hearing  of  the  appeal  by  the  Judge  were  without  jurisdictioE,  they 
should  be  quashed  and  declared  null  and  void.  And  such  appears 
to  me  to  be  the  necessary  result  of  our  judgment  of  the  15th  June 
1880.  By  that  judgment  we  held  that  the  Revenue  Court  had  no 
jurisdiction  in  the  case,  as  it  was  one  exclusively  cognizable  by  the 
(1)  See  Sarnam  IWoan  v.  Sakina  Bihi,  ante  p.  87. 


1881 


Tbwabi 

V, 

Sakina 

BiBI. 
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Small  Canfie  Courts  from  whose  judgment  a  second  appeal  is  pro-  1881 
hibited  by  b.  586  of  the  Procedure  Code,  Act  X  of  1877,  and  the  g^^j,^^ 
second  appeal  whibh  has  been  filed  in  this  Court  and  which  was  Tbwabi 
submitted  to  us  could  not  be  entertained.   There  was,  therefore,  SakinaBibi. 
no  suit  and  no  appeal,  nor  any  valid  proceeding  before  us  of  which 
we  could  take  notice,  the  whole  record  in  fact  having  disappeared 
by  the  necessary  operation  of  the  self-destructive  procedure  which 
had  been  adopted.    Under  these  circumstances,  we  might,  in  my 
opinion,  make  the  order  asked  for  without  reference  to  s.  622,  and 
simply  by  our  general  powers  of  control  under  the  High  Court 
Act  and  our  Charter.   Having  regard,  however,  to  the  scope  and 
probably  intended  application  of  s.  622, 1  do  not  consider  that  we 
should  feel  precluded  from  making  this  order  under  its  terms,  for, 
in  my  judgment,  it  is,  our  sound  judicial  policy  to  make  the 
remedy  allowed  by  s.  622  as  wide  as  possible,  and  in  such  a  case  as 
the  present  the  order  now  asked  for  is,  in  my  opinion,  clearly  within 
the  spirit  and  principle,  and  presumably  the  intention,  of  the  sec- 
tion, and  it  would  therefore  be  to  defeat  its  purpose  if  we  refused 
to  apply  it.   It  was  argued  at  the  hearing  on  behalf  of  the  defend- 
ants-appellants that  we  are  not  driven  to  set  aside  the  whole  pro- 
oeedings,  but  that  we  might,  notwithstanding  their  futility,  enter- 
tain the  case  as  in  second  appeal,  and  in  support  of  this  contention 
the  opinions  of  several  of  the  Judges  of  this  Court  delivered  in 
Mauhi  Muhammad  v.  8j/ed  Busain  (1)  were  referred  to,  and  there 
can  be  no  doubt  that  in  certain  cases  the  remedy  by  second  appeal 
is  allowable  under  s.  622  if  the  High  Court  considers  that  pro- 
ceeding necessary  for  the  ends  of  justice.   I  myself  also  was  of 
that  opinion,  but  I  at  the  same  time  held  that  s.  622  gives  us  still 
larger  powers  of  revision  in  dvil  cases  than  we  have  in  second 
appeals,  where  we  are  limited  to  questions  of  law  arising  out  of 
the  judgment  appealed  against.    For  I  considered  that  under 
0.  622  we  may  make  any  order,  whether  in  regard  to  fact  or  law, 
we  may  think  proper  for  the  purposes  of  the  justice  of  the  case, 
and  I  added  that  the  jower  given  to  the  High  Court  under  s.  622 
in  civil  cases  very  much  resembles,  if  it  is  not  the  same  as,  the 
jurisdiction  given  to  the  High  Court  in  criminal  cases  under 
a.  297  of  the  Criminal  Procedure  Code,  by  which  the  High  Court 
(1)  I,  L.  B.,  8  AIL,  203. 
58 
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1881      is  empowered  to  pass  saoh  judgment,  sentenoe,  or  order  as  it 
g^gjj^^   thinks  fit,  the  oorresponding  words  in  b.  622  being  precisely  simi- 
>  Tbwabi    lar.   I  am  quite  clear  that  we  have  all  this  p6wer  tmder  s.  622, 
SakinaBibi.  although  of  course  the  analogy  only  holds  as  to  oases  under  s.  622 
in  which  no  appeal  lies  to  the  High  Court'' ;  in  otiier  respects 
analogy  and  correspondence  seem  complete. 

It  might  no  doubt  be  argued  that,  inasmuch  as  s.  622  only 
applies  where  there  is  no  appeal  to  the  High  Court,  the  object  was 
to  confer  on  the  High  Court  a  discretionary  power  to  afford  the 
same  kind  of  remedy  by  way  of  appeal  as  would  have  been  avail- 
able if  the  case  did  not  fall  under  s.  622  by  being  appealable. 
But  the  words  appear  to  me  to  be  too  wide  to  be  so  limited,  for  we 
may  make  any  order,  not  any  order  we  might  make  in  seoond 
appeal,  nor  even  in  first  appeal,  but  any  order  we  "think  fit, "  and 
the  chapter  of  which  s.  622  is  part  is  headed  "Of  reference  to  and 
revisicn  by  the  High  Court,"  and  the  word  remion  is  not 
necessarily  limited  to  matters  of  form  or  even  to  mere  questions 
of  law,  but  includes  a  general  power  of  control  as  to  everything 
relating  to  the  suit. 

In  the  present  case  such  a  partial  proceeding  as  that  by  second 
appeal  would  be  utterly  inappropriate  if  not  iirelevant  to  what 
has  been  done.  The  proceeding  by  second  appeal  assumes  the 
existence  of  a  valid  record  and  judgment  within  jurisdiction,  but 
here  there  is  no  such  thing,  no  judgment  which  we  can  look  at,  no 
"record,"  no  "case,"  and  the  Court  which  assumed  to  decide  it  not 
only  had  no  juris<Mction,  but  no  jurisdiction  whatever  for  any 
such  class  of  cases.  We  are  not,  however,  confined  by  s.  622  to 
any  such  partial  proceeding,  but  we  may,  it  we  "  think  fit,"  make 
any  order  we  please,  and  direct  anything  to  be  done  which  we 
consider  called  for  under  the  circumstances.  Here  the  whole  pro- 
ceedings before  the  Assistant  Collector  and  the  Judge  have 
disappeared,  and  there  is  nothing  whatever  left  on  which  to  base 
the  consideration  of  the  case  by  the  Court  in  second  appeaL 

I  would,  therefore,  apply  s.  622,  Act  X  of  1877,  in  the  case 
by  granting  this  application  and  quashing  the  whole  prooeedings 
below  both  in  the  Assistant  Collector's  Court  and  in  the  Judge's 
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Court  ab  initio^  and  allowing  the  plaintiff  to  present  her  plaint  in  the  1881 
Small  Cause  Court,  the  applioanttohaYotheoost  of  this  application,  "sabnIm" 

Straight,  J. — concur  in  substance  with  the  observations  of 
the  learned  Chief  Justice  and  in  his  view  that  we  should  exercise  ^^J^i^-^^Bibi. 
the  powers  given  to  this  Court  by  s.  622  of  Act  X  of  1877  as 
amended  by  Act  XII  of  1879.    The  opposing  party,  Sakma  Bibi, 
as  zamindar  of  mauza  Bishanpur  Piprahi,  brought  a  suit  against 
the  applicants  defendants  in  the  Revenue  Court,  to  recover  the 
value  of  half  the  produce  of  a  grove  of  mango  trees,  upon  the 
basis  of  a  contract  contained  in  the  wajib-ul-arz  of  1863.  The 
olaim  purported  to  be  instituted  under  clause  (a),  s.  93  of  the 
Bent  Act.   It  was  dismissed  by  the  Assisteuit  Collector  for  failure 
of  proof,  but  the  Judge  on  appeal  decreed  it,  and  thereupon  the 
defendants,  applicants  before  us,  preferred  an  appeal  to  this  Court, 
which  was  heard  before  the  learned  Chief  Justice  and  myself.  We 
were  of  opinion  that  an  objection  taken  by  the  then  plaintiff-respon- 
dent to  our  jurisdiction  to  hear  the  appeal  was  a  fatal  one,  and  that 
the  suit  being  in  the  nature  of  a  Small  Cause  Court  case  was  pro- 
hibited from  second  appeal.    We  therefore  had  no  alternative  but 
to  dismiss  the  appeal  then  before  us,  with  the  necessary  conse- 
quence that  the  judgment  of  the  lower  appellate  Court  remained 
in  force,  although  we  were  clearly  of  opinion  that  it  had  no 
power  to  take  cognizance  of  the  plaintiff's  suit.   The  record,  how- 
ever, of  the  proceedings  before  the  Assistant  Collector  and  sub- 
sequently in  the  lower  appellate  Court  remained  in  existence,  and 
upon  application  formally  and  properly  made  under  s.  622,  this 
Court,  having  been  moved  to  do  so,  by  order  of  Mr.  J ustice  Pearson 
of  the  3rd  September  1880,  thought  proper  to  call  for  such  record, 
pertaining  as  it  did  to  a  case  in  which  no  second  appeal  lay,  and 
the  plaintiff  had  notice  to  show  cause  why  the  entire  proceedings 
by  her  against  the  defendants-appellants,  having  been  instituted 
in  an  original  Court  and  carried  to  an  appeal  Court,  both  without 
jurisdiction,  should  not  be  quashed. 

It  is  admitted  on  both  sides  that  the  plaintiff's  claim  should 
have  been  brought  in  the  Small  Cause  Court,  and  that  the  appeal 
should  have  been  dismissed  by  the  Judge  on  the  ground  that  he 
had  no  jurisdiction  to  entertain  it.  We  therefore  have  before  us  a 
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1881      record  in  which  two  Courts  have  "  exercised  a  jurisdiotion  not 
Sarnam  them  by  law, "  and  I  cannot  but  think  that  this  is  jnst 

Tewaki  one  of  those  oases  in  which  s.  622  was  intended  to  give  us  power 
Bakina  Bibi.  *^  P^^  matters  right.  It  would  be  absurd  for  us,  when  our  atten- 
tion has  been  directed  to  them,  to  allow  proceedings  to  continue 
upon  a  formal  record  as  having  force  or  effect,  when  from  the 
commencement  to  the  end  they  have  been  carried  on  in  Courts 
having  no  jurisdiction.  Equally  as  the  Assistant  Collector  had  no 
power  to  dismiss  the  plaintiff's  claim,  so  was  it  incompetent  for  the 
Judge  to  decree  her  appeal  and  give  her  the  relief  she  asked.  It 
seems  to  me  that  s.  622  enables  us  to  entertain  and  act  upon  the 
present  application,  though  I  am  scarcely  as  yet  prepared  to  go  the 
length  contended  for  by  Mr.  Banar ji  on  behaK  of  the  opposite  party, 
that  pass  such  order  in  the  case  as  the  High  Court  thinks  fit " 
permits  us  to  exercise  an  absolute  discretion  as  to  the  merits  of  a 
case,  and  so  in  the  present  instance,  if  we  think  substantial  justice 
has  been  done,  allows  of  our  refusing  to  interfere.  I  do  not  con- 
sider it  possible  for  us  to  adopt  any  such  course.  The  decree 
which  the  plaintiff  obtained  from  the  lower  appellate  Court  is  not 
worth  the  paper  it  is  written  upon,  and  no  declaration  or  action  of 
ours  could  give  it  vitality  or  efiPeot.  The  order  therefore  will 
be  as  proposed  by  the  Chief  Justice  that  the  whole  of  the  proceed- 
ings in  the  Revenue  and  lower  appellate  Court  should  be  quashed, 
and  we  direct  that  the  plaint  be  returned  to  Sakina  Bibi,  the  oppos- 
ing party  to  this  application,  for  presentation  to  the  Small  Cause 
Court.   The  appellant  must  have  the  costs  of  this  application. 

Application  allowed. 

APPELLATE  CIVIL. 

1881   

January  6.  Before  Mr.  Justice  Pearson  and  Mr.  Justice  Straight. 

NABIEA  EAI  and  another  (Defendants)  v.  ACHAMPATBAI 
(Plaintiff).* 

Occupancy-tenancy^"  Immoveable  property" — Mortqatie — Re<nstraium — 
Act  I  oflSGS  {General  Clauses  Act),  a.  2  (6)— Act  III  of  iS77  {Begie- 
tration  Act),  ss,  17,  49. 

The  ohligee  of  a  hond  dated  the  29th  October  1869  sued  to  recover  the 
amount  due  thereunder  from  the  property  hypothecated  therein.   Bj  the 

•  Second  Appeal,  No.  734 of  1880,  from  a  decree  of  Manlvi  Abdul  Majid  Khan, 
Subordinate  J udgeof  Ghazipur,  dated  the  4th  May  1880,  modifying  a  decree  oC 
Munshi  Eulwant  Prasad,  Muusif  of  Basra,  dated  the  20th  February  1880. 
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teims  of  the  bond  the  obligor  agreed  to  pay  the  stun  of  £s.  75  with  interest  2881 

at  2  rupees  per  cent,  ^r  mensem  on  the  12th  May  1873.   The  amount  thus  

secured  exceeded  Es.  200.   The  property  mortgaged  was  the  tenant-holdiDg  ^-^biRa  B-ai 

of  the  obligor.   Held  that  the  interest  of  a  tenant  in  his  holding  was  right  or  Ach  ampat 

interest  to  or  in  immoreable  property ;  that  consequently  such  bond,  which  Rii. 

affinned  as  a  security  a  right  of  which  the  value,  estimated  by  the  amount 

secured, exceeded  £s.  100,  ought  to  have  been  registered;  that  being unregis* 

tered  it  could  not  affect  the  "  immoveable  property  comprised  -iJierein,  "  or 

''be  received  in  evidence  of  any  transaction  affecting"  the  same ;  and  that 

the  suit  brought  on  the  basis  of  such  bond,  for  the  enforcement  of  the  lien* 

must  in  the  absence  of  the  bond  fail.   Himmat  Sinph  v.  Seica  Earn  (1) 

followed. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 
Lala  Lalta  Prasad  for  the  appellants. 
Hanuman  Prasad  for  the  respondent. 

The  following  judgment  was  delivered  by  the  High  Coart 
(Pbakson,  J.,  and  Straight,  J.) : — 

Pearson,  J. — This  is  a  suit  for  the  recovery  of  the  amount 
due  under  a  bond  dated  4i9th  October  1869  from  the  property 
therein  hypothecated.  By  the  terms  of  the  bond  the  executants 
thereof  agreed  to  pay  the  sum  of  Rs.  75  with  interest  at  2  per 
cent,  per  mensem  on  the  12th  May  1873.  The  amount  thus 
secured  was  in  excess  of  Rs.  200.  The  property  mortgaged  was  the 
tenant-holdings  of  the  bond-debtors.  Referring  to  the  definition 
of  immoveable  property  contcuned  in  the  General  Clauses  Act,  we 
must  hold  that  the  interest  of  a  tenant  in  his  holding  is  right  or 
interest  to  or  in  immoveable  property;  that  consequently  the 
bond  which  affirmed  as  a  security  a  right  of  which  the  value, 
estimated  by  the  amount  secured,  exceeded  Rs.  100,  ought  to  have 
been  registered;  that  being  unregistered,  it  cannot  affect  the  ^im- 
moveable property  comprised  therein, "  or  "be  received  in  evidence 
of  any  transaction  affecting"  the  same ;  and  that  the  suit  brought 
on  the  basis  of  the  bond,  for  the  enforcement  of  the  lien,  must  in 
the  absence  of  the  bond  fail  Therefore,  reversing  the  decrees  of 
the  lower  Courts,  we  decree  the  appeal  and  dismiss  the  suit  with 
all  costs.  In  this  decision  we  follow  the  Full  Bench  decision  in 
Himmat  Singh  v.  Setpa  kam  (1). 

(1)  I.  L.  R.,  3  All.,  167. 
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1881  CIVIL  JURISDICTION. 

January  10   

Before  Mr,  Juitiee  Peanon  gnd  Mr,  Juiiice  Straighi. 
IMAM-UN-NISSA  BIBI  (Attction.pijbchaseb)  v.  LIAZAT  HTTSAUf 

AND  OTHBBS  (JuDGKBlTr-DBBTOBS).* 

Sale  in  execution — Notice  of  application  for  execution — Act  X  of  1877 
(Ctt;i{  Procedure  Code), ««.  248,  311. 

The  omission  to  give  the  notice  leqnired  by  b.  248  of  Act  X  of  1877  to 
the  judgment-debtor,  on  application  for  execution  of  the  decree,  afEects  the 
irregularity  of  the  sale  which  snbsequentiy  takes  place  in  execution  of  the 
decree,  and  the  validity  of  the  entire  execution-proceedings.  Bameitwri 
Dassee  v.  Doorgadass  Chatterjee  (1)  followed. 

Held,  therefore,  where  execution  of  a  decree  was  applied  for  against  the 
legal  representative  of  a  deceased  judgment-debtor,  and  the  notice  required 
by  s.  248  of  Act  X  of  1877  was  not  given  to  such  legal  representative,  and 
certain  immoveable  property  belonging  to  the  deceased  judgment-debtor 
was  sold,  that  such  sale  had  been  properly  set  aside  by  the  Court  executing 
the  decree  by  reason  of  such  omission. 

Qucere. — ^Whether  such  omission  was  an  irregularity  in  "  publishing  or 
conducting  "  the  sale,  within  the  meaning  of  s.  311  o£  that  Act. 

This  was  an  application  to  the  High  Court  for  the  exercdse 
of  its  powers  of  revision  under  s.  622  of  Act  X  of  1877.  The  facts 
of  the  case  are  stated  in  the  judgment  of  Straight,  J. 

Mr.  Conlan^kDil  Munshi  Ram  Prasad  for  the  petitioner. 

BAbus  Oprokash  Chandar  Mukarji  and  Ram  Das  ChakarbaH 
for  the  opposite  parties^ 

The  High  Oourt  (Feabson,  J.,  and  Straight,  J.)  deliyered  the 
following  judgments: — 

Straight,  J. — This  is  an  application  for  revision  under  s.  622 
of  the  Civil  Procedure  Code  of  an  order  passed  on  appeal  by  the 
Judge  of  Allahabad,  dated  the  30th  April  1880,  upholding  a  ded- 
sion  of  the  Munsif  setting  aside  a  sale  held  in  execution  of  decree 
on  the  20th  December  1878,  at  which  the  applicant  before  us, 
Imam-un-nissa  Bibi,  became  the  auction-purchaser.  It  appears 
that  one  Umrit  Begam  held  a  decree  for  some  Es.  27  in  respect  of 

•  Application,  No.  84B.  of  1880,  for  revision  under  s.  623  of  Act  X  of 
1877  of  an  order  of  W.  TyrreU,  Esq.,  Judge  of  Allahabad,  dated  Ihe 
30th  April  1880,  affirming  an  order  of  Babu  Mritonjoj  Mukarji,  Musflif  ol 
AUahabad,  dated  the  Srd  May  1879. 

(1)  I.  L.  E.,  6  Calc,  108. 
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costs  against  Abu  Ali,  liakat  Husain,  minor,  represented  by  Nasi-  idsi 
ban  Bibi  as  goardian,  and  Ehairat  Hnsain  represented  by  Budha  Imam-uit- 
Bibi  as  guardian.  Before  any  exeontion-prooeedings  were  taken  ^'^sa  Bibi 
upon  this  decree  Abu  Ali  died,  on  the  2nd  August  1878,  leaving  Liakat 
his  mother  Haidri  Begam  his  heiress  and  legal  representative,  ^^^^sain. 
Shortly  after  his  death  TJmrit  Begam  appUed  for  execution  of 
decree,  but  no  notice  as  required  by  s.  248  of  the  Oode  was  given 
by  the  Court  to  Haidri  Begam,  his  legal  representative.  The  prop- 
erty was  attached  on  the  22nd  September  1878,  and  on  the  20th  of 
November  following  sale-notifications  were  published,  the  sale  being 
held  on  the  20th  of  December,  and  the  present  applicant,  as  before 
stated,  becoming  the  purchaser  at  the  price  of  Es.  30.  On  the  19th 
of  January  1879,  Haidri  Begam  lodged  objections  to  the  sale  on 
the  ground  that  as  the  legal  representative  of  Abu  Ali  she  had 
not  received  the  notice  provided  for  by  s.  248,  and  prayed  that  it 
might  be  set  aside.  The  Munsif  decided  in  her  favour,  and  upon 
appeal  the  Judge  adopted  a  similar  view,  being  of  opinion  that 
not  only  had  inadequacy  of  price  been  satisfactorily  established,  but 
that  the  failure  to  give  the  notice  required  by  s.  248  rendered  the 
sale-notification  so  radically  bad  that  there  was  an  irregularity  in 
publishing  the  sale,^'  to  which  the  terms  of  s.  311  would  be 
applieable.  A  decision  of  this  Court — Nonidh  Singh  v.  Sohan 
Kooer  (1)— was  referred  to  by  both  the  lower  Courts  as  being 
apposite  to  this  view,  and  it  has  also  been- quoted  before  us  as  an 
authority  &ital  to  the  maintenance  of  a  sale  held  under  the  circum- 
stances disclosed  in  the  present  application.  There  it  was  held 
that,  when  the  High  Court  had  passed  an  order  postponing  a  sale, 
and  such  order  arrived  at  the  Collector's  office  the  day  after  the 
sale,  the  publication  of  the  sale  was  irregular  as  the  order  post- 
poning it  invalidated  the  notification  of  sale.  It  is  now  contended 
for  tiie  applicant  that  the  failure  to  give  the  notice  required  by 
8.  248  was  not  a  material  irregularity  in  publishing  or  conduct- 
ing ''  the  sale,  and  that  it  was  not  competent  for  the  lower  Courts, 
in  dealing  with  the  validity  or  otherwise  of  the  sale,  in  reference  to 
the  terms  of  s.  311,  to  go  so  far  back  in  the  execution-proceedings 
as  the  stage  provided  for  by  s.  248.  I  confess  that  in  the  view  I 
take  of  the  matter  I  should  be  disposed  to  regard  the  circumstances 
(1)  N.-W.  P.  H.  C.  Bep.,  1872,  p.  135. 
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1881  ^of  this  case  as  outside  andleyond  the  operation  of  s.  311,  and  to  hold 
Imam-UN-  ^®         "^^'^  December  1878  could  not  be  sanctioned, 

WI88A  BiBi  the  Court  executing  the  decree  not  having  had  the  power,  by  reason 
LiAKAT.  certain  necessary  preliminaries  remaning  unfulfilled,  to  issue  its 
HusiiK.  warrant  for  the  execution  of  the  decree.  While  I  am  not  prepared 
to  dissent  from  the  views  expressed  by  the  lower  Courts  as  to  the 
appUcablity  of  s.  311,  it  certainly  does  appear  to  me  that  the  sale 
of  the  20th  of  December  1878  was  void  "  ab  initio  "  as  being  held 
in  pursuance  of  a  warrant  for  execution  irregularly  and  illegally 
granted  against  the  legal  representative  of  a  deceased  person,  who 
had  had  no  oppotunity  of  showing  cause  why  it  should  not  be 
issued.  Such  a  proceeding  was  as  much  ultra  vires  as  it  would 
have  been  for  the  Court  trying  the  original  suit  to  pass  a  decree 
against  a  person  not  a  party  to  it.  The  provisions  of  ss.  248  and  249 
seem  to  me  peremptorily  to  require,  as  a  condition  precedent  to  the 
issue  of  a  warrant  for  execution  of  decree,  that  the  legal  represent- 
ative of  a  deceased  judgment-debtor  should  upon  notice  duly  given 
have  an  opportunity  of  showing  cause.  Although  not  as  yet  pub- 
lished in  the  authorized  reports,  there  is  a  decision  of  the  Calcutta 
High  Court  (1)  by  a  Division  Bench  consisting  of  White  and  Morris, 
J  J.,  which  supports  the  view  I  have  expressed,  and  treats  the  failure 
to  give  notice  under  s.  248  as  going  to  the  very  root,  not  only  ef  the 
execution-sale  itself,  but  of  the  whole  proceedings  in  execution* 
However,  whether  the  opinion  I  am  inclined  to  entertain  be  correct 
or  not,  I  an  certainly  not  disposed  upon  this  application  under  s« 
622  to  disturb  the  order  of  the  lower  Courts  setting  aside  the  sale 
of  the  20th  December  1878.   I  would  dismiss  it  with  costs. 

Peabson,  J. — The  opinion  expressed  by  the  Calcutta  High 
Court  in  the  case  of  Bamessuri  Dassee  v.  J)oorgada88  Chatterjee  (I), 
that  the  omission  to  give  the  notice  required  by  s.  248  of  the 
Procedure  Code  to  the  judgment-debtor  affects  the  regularity  of  the 
sale,  and  the  validity  of  the  entire  execution-proceedings,  appears 
to  me  to  be  xmdisputable.  I  therefore  hold  that  the  sale  in  the 
present  case  was  rightly  set  aside  by  the  lower  Courts :  and  I  con- 
cur with  my  honourable  colleague  in  dismissing  the  application 
which  has  been  preferred  to  us  under  s.  622  of  the  Code  with  costs. 

Application  rejecUd. 

U)  L  L.  B..  6  Cak.,  108. 
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 :  .  January  11. 

Brfor€  Sir  Eobert  Stuart^  Kt,  Chief  Justice,  and  Mr.  Justice  Spanhie,  ' 
JANZI  TEWAEI  and  othees  (Plaintiffs)  v,  GAYAN  TEWAEI 

AND  ANOTHBB  (DEFENDANTS).* 

Filing  private  award  in  Court — Order  refecting  applxcatton — Appeal — Act 
X  of  1877  {Cwd  Procedure  Code),  es.  2,  626,  626,  640. 

Per  Spans  IE,  J. — An  order  refusang  an  application  to  file  a  private  award 
in  Court  is  appealable  as  a  decree.  Johhun  Rai  Bucho  Rai  (1)  and 
Museaini  Bibi  y.  Mohain  Ehan  (2)  impugned  and  distinguished :  Vishnu  Bhau 
Jos  hi  y.  Ravji  Bhau  Joshi  (3)  distinguished. 

Per  Stxtabt,  CJ. — An  order  refusing  an  application  to  file  a  private  award 
in  Court  on  grounds  not  mentioned  in  ss.  620  and  621  is  a  decree  and  appeal- 
able as  such. 

Thb  plaintife  in  this  suit  claimed  tuider  s.  525  of  Act  X  of  1877 
that  an  award  might  be  filed  in  Court.  Nine  of  the  def  endants,  who 
were  sixteen  in  nmnber,  set  up  as  a  defence,  inter  alioy  that  they 
had  not  agreed  to  refer  the  matter  in  dispute  on  which  the  award 
had  been  made  to  arbitration,  and  the  award  had  not  been  made 
as  against  them.  The  remaining  defendants  confessed  judgment. 
The  Court  of  first  instance  decided  that  the  matter  in  dispute  on 
which  the  award  had  been  made  was  one  which  concerned  all  the 
defendants ;  that  the  defendants  who  contested  the  suit  were  not 
parties  to  the  agreement  to  refer  and  the  award  was  not  made  as 
against  them;  and  that,  os  all  the  parties  concerned  were  not  par- 
ties to  the  arbitration,  the  award  could  not  be  "executed  and 
enforced'*;  and  it  dismissed  the  suit/'  The  plaintifiia  appealed, 
oontending  that  the  defendants  who  contested  the  suit  were  parties 
to  the  arbitration,  and  that  a  decree  should  have  been  given  to 
them  against  the  confessing  defendants.  The  lower  appellate  Court 
held  that  the  appeal  would  not  lie,  relying  on  the  cases  which  will 
be  found  cited  below  in  the  judgment  of  Spankie,  J.  On  second 
appeal  to  the  High  Court  the  plaintiffs  contended  that  the  appeal 
to  the  lowOT  appellate  Court  would  lie  and  the  cases  relied  on  by 
that  Court  were  not  applicable. 

Mr.  Howard  for  the  appellants. 

•  Second  Appe^,  No.  464  of  1880,  from  a  decree  of  Maulvi  Abdul  Majid 
Khan,  Subordinate  Judge  of  Ghazipur,  dated  the  iSth  March  1880,  affirm- 
ing  a  decree  of  Munshi  Manmohan  Lai,  Munsif  of  Balia,  dated  the  lath 
December  1879. 

(1)  N..W.  P.  H.  C.  B^p.,  1868,  p.  363.         (3)  I.  L.  B.,  1  All.,  166. 
(3)  I.  L.  B.,  3  Bom.,  18. 
69 
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1881        Mr.  Chatterjif  Munfthi  Sukh  JZam,  and  Babu  Sital  Prasad 


Jauki     Chatterji  for  the  respondents. 

Tbwabi       rpj^^  (Stuart,  O.J.,  and  Spankib,  J.)  delivered  the 


V, 


^AYAN    following  judgments : — 

Bpankie,  J. — ^This  was  an  application  under  s.  625  of  the  Code  of 
Oiyil  Procedure  and  was  registered  as  a  suit.  Nine  of  the  defend- 
ants contended,  amongst  other  pleas,  that  the  agreement  to  arbi- 
trate the  dispute  between  the  parties  was  registered  by  some,  but 
not  by  all  of  those  interested ;  that  the  award  was  made  nearly  five 
years  after  the  agreement  was  executed;  and  that  both  the  agree- 
ment and  award  were  in  fraud  of  defendants  and  the  award  itself 
was  inconsistent  with  the  agreement.  The  Munsif  admitted  the 
objections  of  defendants  and  in  his  order  dismissed  the  claim  witii 
costs."  The  Subordinate  Judge  in  appeal  held  that  there  was  none 
from  an  order  rejecting  an  application  to  file  an  award.  He  cited 
a  Full  Bench  decision  of  this  Court  and  other  cases : — Jokhun  Rat 
V.  Bucho  Mai  (1) ;  EussainiBibi  v.  Mohsin  Khan  (2);  Vishnu  Bhau 
Joshi  v.  Raoji  Bhau  Joshi  (3).  His  judgment  is  based  chiefly  on  the 
precedent  first  quoted,  and  he  remarks  that  he  can  see  no  difference 
between  s.  327,  Act  VUI  of  1859,  and  s.  625  of  Act  X  of  1877. 
It  is  urged  in  second  appeal  that  the  authorities  cited  by  the  Sub- 
ordinate Judge  do  not  apply  to  the  present  case,  and  that  the  appeal 
does  lie  to  the  Judge,  who  ought  to  have  disposed  of  the  appeal  on 
the  merits.  The  Full  Bench  decision  of  this  Court  certainly  does 
rule  that  an  order  granting  or  rejecting  an  application  under  s.  327, 
Act  YIII  of  1859,  is  not  a  decree,  and  that  it  is  not  appealable. 
There  is  a  suggestion  in  the  remarks  of  the  Court  that  an  order 
granting  an  application  to  file  an  award  may  become  a  decree  if  the 
parties  desire  that  the  award  should  be  incorporated  in  a  judgment. 
Mr.  Justice  Pearson  dissented  from  the  ruling  of  the  majority  of 
the  Court,  giving  his  own  opinion  separately.  But  I  confess  that 
if  Act  VIII  of  1859  were  still  in  force  I  should  feel  doubts  now 
of  the  propriety  of  the  ruling.  It  is  true  that  in  1876  Mr.  Justice 
Oldfield  and  I  considered  ourselves  bound  by  it — Emsaini  Begatn  v. 
Mohsin  Khan  (2).   The  lower  appellate  Court  has  cited  the  case  in 

(1)  N.-W.  P.  H.  C.  Eep.,  1868,  p.  868.         (2)  I.  L.  B.,  1  AU.,  166. 
(3)  I.  L.  B.,  3  Bom.,  18. 
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support  of  its  view.   In  my  judgment  there  I  expressed  myself  as  1881 
follows: — "Where  one  of  the  parties  denies  that  he  had  referred  j^^i 
any  dispute  to  arbitration,  or  that     award  had  been  made  between  Tbwabi 
himself  and  the  other  party,  it  seems  to  me  that  sufficient  oause  has  Gayak 
been  shown  why  the  award  should  not  be  filed.   The  applicant  for  Tbwabi. 
its  admission  should  be  left  to  bring  a  regular  suit  for  the  enforce- 
ment of  the  award.''   These  remarks  would  imply  that  when 
an  application  has  hem  refused  full  relief  could  be  obtained  by  a 
regular  suit;  and  that  an  appeal  was  unnecessary  or  undesirable. 
Since  this  judgment  was  delivered  Act  VllI  of  1859  has  been 
repealed  and  Act  X  of  1877  now  governs  our  procedure.  The 
lower  appellate  Court  remarks  that  there  is  no  real  difference 
between  s.  327  of  the  old  and  s.  525  of  the  present  Code.  This 
doubtless  is  so,  though  there  is  some  difference  to  which  I  will 
presently  r^er,  and  the  purpose  of  chapter  YU  of  one  Code  and 
chapter  XXXYII  of  the  other  is,  in  the  opening  words  of  the  Full 
Bench  decision  of  this  Court,  "to  render  the  procedure  in  matters 
of  arbitration  as  simple  as  possible,  and  to  confine  within  the  nar- 
rowest limits  the  power  of  appeal. "   But  the  design  of  the  Legis- 
lature was  to  confine  within  the  narrowest  limits  an  appeal  against 
the  award.   In  s.  326  of  Act  YIII  of  1859,  which  permitted  agree* 
ments  to  ref  ^  disputes  to  arbitaration  to  be  filed  in  Court,  it  is  pro- 
vided as  follows: — ^^If  no  sufficient  cause  be  shown  against  the 
agreement,  the  agreement  shall  be  filed  and  an  order  of  reference 
idiaU  be  made  thereon. "   The  previous  provisions  of  the  chapter, 
80  far  as  they  are  not  inconsistent  with  the  terms  of  the  agreement, 
are  made  applicable  "  to  aU  proceedings  under  an  order  of  reference 
made  by  the  Court  and  to  the  enforcement  of  such  award. "  In 
the  corresponding  sections  of  the  present  Code,  523  and  524,  the 
foregoing  provisions  of  the  chapter  are  similarly  made  applicable 
to  the  award  of  arbitration  and  to  the  enforcement  of  the  decree 
founded  thereupon.   I  particularly  refer  to  the  change  of  the  word 
iieeree  in  lieu  of  awards  because  it  was  a  point  in  the  ruling  of  the 
Full  Bench  respecting  s.  327  that  neither  an  order  granting  an 
application  to  file  an  award  nor  the  rejection  of  such  an  application 
were  appealable,  inasmuch  as  such  orders  were  not  decrees  and 
no  appeal  was  provided  for  them  as  orders.   In  s.  827  it  was  pro- 
Tided  t^t  *4f  no  sufficient  oause  be  diown  against  the  awardi  the 
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1881  award  sliall  be  filed,  and  may  be  enforced  as  an  award  made  under 
Janei  provisions  of  this  chapter. "  In  s.  626  of  the  present  Code  it  is 
TswABi  provided  that  "if  no  ground  such  as  is  mentioned  or  referred  to  in 
Gayan  8.  520  or  521  be  shown  against  the  award,  the  Court  shall  order 
Tbwabi.  it  to  be  filed,  and  such  award  shall  then  take  effect  as  an  award 
made  under  the  provisions  of  this  chapter. "  Here  then  though 
there  is  no  particular  difference  between  ss.  327  and  525  there  is  a 
material  difference  of  procedure  between  the  latter  portion  of  ss. 
327  and  626.  S.  327  of  Act  VIII  of  1869  does  not  indicate  the 
objections  to  an  award  that  might  be  taken.  It  is  enough  if  suffi* 
dent  cause  be  shown.  In  s.  526  the  grounds  of  objection  must  be 
those  mentioned  or  referred  to  in  ss.  520  and  521.  Where  the 
objections  under  s.  520  are  sustained  an  award  may  be  remitted  for 
reconsideration.  If  they  are  sustained  under  s.  531,  the  award 
may  be  set  aside.  Now  in  s.  514  provision  is  made  for  supersed- 
ing the  arbitration  and  in  s.  518  for  modifying  or  correcting  an 
award.  It  is  noteworthy  that  under  these  sections  the  orders  are 
appealable  as  such  by  clauses  (25)  and  (26),  s.  588  of  the  Act,  but 
orders  under  ss.  520  and  521  are  not  so  appealable.  The  reason 
for  this  would  appear  to  be  that  under  s.  514  no  award  has  yet 
been  made,  and  under  s.  518  the  interference  of  the  Court  with 
an  award  is  very  limited ;  there  must  be  no  interference  with 
the  decision  on  the  matter  referred.  When  however  the  award  has 
been  reconsidered  and  completed  under  s.  520,  or  when  objections 
have  been  preferred  under  s.  521  and  have  been  disposed  of,  it 
remains  for  the  Court  to  give  judgment.  So,  "  if  no  ground  such 
as  is  mentioned  or  referred  to  in  s.  620  or  521  be  shown  against 
the  award,  the  Cqurt  shall  order  it  to  be  filed,  and  such  award  shall 
then  take  effect  as  an  award  made  under  the  provisions  of  this 
chapter. "  We  must  turn  to  s.  522  in  order  to  ascertain  how  effect 
is  given  to  an  award  "  under  the  provisions  of  this  chapter. "  The 
section  runs  If  the  Court  sees  no  cause  to  remit  the  award  or 
any  of  the  matters  referred  to  arbitration  for  reconsideration  in 
manner  aforesaid,  and  if  no  application  has  been  made  to  set  aside 
the  award,  or  if  the  Court  has  refused  such  application,  the  Court 
shall,  after  the  time  for  making  such  application  has  expired,  pro- 
ceed to  give  judgment  according  to  the  award. "  Upon  the  judg- 
ment 80  given  a  decree  shall  follow,  and  sh^  be  enforced  in  manner 
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provided  in  the  Code  for  the  ezecation  of  the  decree,  and  no  appeal  1881 
shall  lie  from  such  decree  except  in  so  far  as  the  decree  is  in  excess  Janki 
of,  or  not  in  accordance  with,  the  award.  Tewabi 

V. 

Gataw 

Applications  aKke  under  ss.  523  and  525  are  to  be  registered  as  Tbwabi. 
suits.  The  application  to  file  an  agreemcDt  under  s.  523  is  to  be 
made  to  any  Court  having  jurisdiction  in  the  matter  to  which  the 
agreement  relates;  that  under  s.  525  ^Ho  the  Court  of  the  lowest 
grade  having  jurisdiction  over  the  matter  to  which  the  award 
relates, "  These  words  are'not  to  be  found  in  s.  327  of  the  Act  VIH 
of  1859.  The  applicatious  alike  in  ss.  523  and  525  are  at  one$ 
to  be  registered  as  suits  before  notice  is  given  to  the  other  side. 
In  this  respect  they  differ  from  ss.  326  and  327  of  Act  VIII  of 
1859,  under  which  notice  is  given  before  the  application  is  regis- 
tered as  a  suit.  This  circumstance  may  seem  unimportant,  but 
the  difierenoe  seems  to  me  to  indicate  that  such  applications  were 
really  to  be  dealt  with  from  the  moment  they  were  received  as 
suits,  and  that  the  orders  on  the  award  under  them  were  to  have 
a  final  character.  The  procedure  adopted,  the  use  of  the  word 
decree  in  s.  524,  the  mode  in  which  effect  is  to  be  given  to  the 
award,  seem  to  me  to  point  to  distinguish  the  ultimate  orders  from 
those  orders  appealable  under  s.  588  of  the  Code,  and  bring  them 
under  the  definition  of  s.  2  of  the  Act,  wherein  decree  means 
the  final  expression  of  an  adjudication  upon  any  right  claimed,  or 
defence  set  up,  in  a  Civil  Court,  when  such  adjudication,  so  far  as 
regards  the  Court  expressing  it,  decides  the  suit  or  appeal :  an  order 
rejecting  a  plaint,  or  directing  accounts  to  be  taken,  or  determining 
any  question  referred  to  in  s.  244,  but  not  specified  in  s.  588,  is 
within  the  definition.  An  order  rejecting  a  plaint  is  appealable  as 
a  decree,  and  in  this  respect  an  order  rejecting  an  application  to  file 
an  award  may  be  regarded  as  a  decree.  It  decides  the  miU  If  the 
application  be  granted  the  suit  is  similarly  decided,  and  an  appeal 
would  lie  when  the  decree  was  in  excess  of,  or  not  in  accordance 
with,  the  award. .  To  that  extent  appeals  under  this  chapter  are 
confined,  when  the  decree  is  in  accordance  with  the  award.  But 
where  the  award  is  allowed  to  be  filed^  the  order  referring  it  is  also 
a  decree,  and  would  be  appealable  under  s.  540  of  the  Code.  No- 
where else  is  there  any  express  provision  to  the  contrary,  therefore 
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Tbwabi. 


an  appeal  18  admifldbletmdar  that  seotioa.  The  Bombay  «lse-r-Ft«A- 
nu  Bhau  Joshi  ¥.  Itaqfi  Bhau  cTiwA*  (I)— oitedby  the  lower  appellate 
Court  refers  also  to  s.  327  of  Kdt  VIU  of  1859,  bat  if  I  am  right 
in  my  view  as  expressed  above  it,  like  the  Full  Bench  decision 
of  this  Court  (2),  would  not  apply  to  the  present  case  and  procedure 
under  Act  £  of  1877.  The  learned  counsd  Mr.  Howard  in  main- 
taining that  an  appeal  would  lie  referred  us  to  the  ease  of  Boonjad 
Mathoor  Nathoo  Shahoo  (3).  In  that  case  the  application  was 
made  under  s.  327  of  the  Code.  It  was  held  that  the  award 
was  not  a  valid  and  final  award,  and  that  the  decree  passed 
thereon  was  not  final  and  that  an  c^peal  would  lie.  This  judgment 
supports  my  view  of  the  case  now  that,  vdiere  there  is  an  order  on 
the  award,  the  order  is  a  decree  and  not  an  ord^«  If  the  opinion 
I  have  formed  on  the  state  of  the  law  now  since  the  introduction 
of  Act  X  of  1877  be  correct  as  observed  above,  the  <»der  granting 
and  the  oideft  rejecting  an  application  under  s.  525  are  alike 
decrees,  and  the  order  rejecting  the  application  is  appealable  as 
a  decree.  I  would  decfee  the  appeal  and  remit  the  case  to  the  lower 
appellate  Court  to  be  tried  on  its  merits.   Costs  to  abide  the  result. 

Stuart,  C.J.— I  am  clearly  of  opinion  that  the  Judge  ought  to 
have  entertained  the  appeal  which  was  taken  to  his  Court  in  this 
case,  and  that  the  authorities  to  which  he  refers  do  not  apply.  If 
it  was  really  intended  to  exclude  such  an  appeal  the  procedure 
provided  by  ss.  525  and  526  should  have  been  carefully  followed, 
and  how  such  plain  directions  can  be  misunderstood  it  is  not  easy 
to  comprehend.  But  the  present  case,  although  the  remedy  in- 
tended appears  to  have  been  that  provided  by  s.  625  and  the  other 
sections  of  the  Code  which  constitute  chapter  XXXVII,  was  con- 
ducted in  this  way.  A  pleading  in  the  form  of  a  plaint  was  filed, 
and  it  prayed  that  after  the  necessary  requisites  of  the  law  have 
been  fulfilled  the  arbitration  award  may  be  ordered  to  be  filed,  and 
that  after  its  being  filed  it  may  be  duly  acted  upon,  and  all  this 
without  the  least  reference  to  the  directions  provided  by  s.  526. 
In  this  form  the  Munsif  entertains  the  case,  takes  evidence,  and 
ultimately  records  a  judgment  dismissing  the  claim  on  grounds 


such  as  these, — that  all  the  property  referred  to  arbitration  had  not 

(1)  L  L.  E.,  8  Bom.,  18.      (2)  N.-W.  P.,  H.  C.  Eep.,  1868, p.  363. 
(8)  I.  L.  B.,  8  Calc,  876. 
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been  dealt  with  in  the  awar    and  that  the  arbitration  agreement  had  i88l 
not  been  executed  by  all  the  parties  named  therein.   Suoh  having  j^^^ 
been  the  prooednre  adopted  for  the  conduot  and  disposal  of  the  suit  Tbwabi 
hy  the  Munsif,  there  was  really  no  oase  for  the  applioation  of  s*  Gayas 
522,  and  th^efore  none  for  the  exclusion  of  an  appeal  to  the  Judge,  Tbwabi 
the  Mnnsif  adoptiog  a  diff^:mt  line  of  inquiry  from  that  provided 
by  the  Procedure  Code  for  arbitration  cases,  and  giving  a  decision 
and  order  by  which  he  dismissed  the  claim,  and  making  a  decree" 
within  the  meaning  of  that  term  as  defined  by  s.  2  of  Act  X  of 
1877,  for  it  was  clearly  an  adjudication  or  order  which  decided  the 
suit  in  the  form  in  which  it  had  been  taken  cognizance  of  by  h^rn^ 
and  therefore  such  an  order  dismis^g  the  claim  was  clearly  a 
decree  within  the  meaning  of  s.  540>  and  was  appealable  to  the 
Judge.   Under  these  circumstances  the  case  must  go  back  to  the 
Judge  to  be  restored  to  his  file  and  to  be  diq>osed     on  the  appeal 

to  him ;  costs  to  abide  the  result. 

  Case  remanded. 

CIVIL  JURISDICTION. 


Bifore  Mr,  JusUee  Pearson  and  Mr.  Justice  Straight.  1881 

KINLOCK  (Dbfbkdaht)  ».  thb  OOLLECTOE  of  ETAWAH  as  Makagbb  '^'""'''^ 
OP  Mauza  Samayan  ok  behalt  op  thb  COUET  opWAEDS  (Plauttipp).* 

Bent— Produce  of  Land^-RypothecaHon-^Purckaser—Aet  2CFJII  qf  1878 
(N.'W.'P.  Bent  Act),  s.  66. 

The  purchaser  of  the  nnf^ied  produce  o£  land  in  the  occnpotion  of  a  onlti- 
Tator,  with  notice  of  the  lien  created  on  such  produce  by  s.  66  of  Act  XVHE  of 
1873,  takes  such  produce  subject  to  such  lien.  S.  A.  No.  1398  of  1870  de- 
cided on  the  4th  February  1871  (1)  and  Achul  y.  Chinpa  Perehad  (2)  followed. 

The  plaintiff  in  this  suit  claimed  from  the  oultiTatois  of  certain 
land  and  one  Kinlook,  who  had  purchased  at  a  sale  in  execution 
of  a  decsree  the  produce  of  suoh  land,  Bs.  13&-15-0  representing 
the  amount  of  rent  payable  in  respect  of  suoh  land  by  suoh 
cultivators  for  the  years  1284  and  1285  Fasli.   The  plaintiff  stated 

♦  Application.  No.  77B.  of  1880,  for  revision  under  s.  622  of  Act  X  of  1877 
of  a  decree  of  Mirza  Abid  Ali  Beg,  Subordinate  J udge  of  Mainpuri,  dated 
the  22nd  May  1880,  affirming  a  decree  of  Babu  Sanwal  Singh,  Munsif  of 
Etawah,  dated  the  2nd  September  1879. 

(1)  Unreported.  (2)  N.-W.  P.,  H.  C.  Bep.,  1867,  p.  78. 
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in  support  of  his  daim  that^  at  the  time  of  the  attachment  and  sale 
of  such  prodxLoe  in  the  execution  of  such  decree,  such  produce  was, 
by  virtue  of  the  provisions  of  s.  66  of  Act  AYJLLL  of  1873,  hypothe- 
cated to  him  for  the  payment  of  Es.l36-16<09  being  the  rent  pay- 
able in  respect  of  such  land  for  the  years  1284  and  1285  Fasli ;  that 
notice  was  given  to  the  defendant  Kinlock,  the  auction-purchaser, 
of  the  plaintiff's  lien  on  such  produce ;  and  that  the  defendant  Kin- 
lock  had  refused  on  demand  made  by  the  plaintifE  to  satisfy  the  plain- 
tiff's claim  for  such  rent.  The  defendant  Elinlock  set  up  as  a 
defence  as  a  suit,  inter  alia^  that  the  produce  of  land  in  the  occupa- 
tion of  a  cultivator  should  be  deemed  hypothecated  to  the  land- 
holder for  the  rent  payable  in  respect  of  such  land  so  long  only  as 
such  produce  remained  in  possession  of  the  cultivator,  and  the  land- 
holder's lien  on  such  produce  could  not  be  enforced  after  such 
produce  had  passed  into  the  hands  of  a  third  party.  Both  the 
lower  Courts  disallowed  this  defence. 

The  defendant  Kiulock  thereupon  applied  to  the  High  Court  to 
revise  the  decrees  of  the  lower  Courts  under  s.  622  of  Act  X  of  1877, 
on  the  ground  (i)  that  the  purchase  by  him  at  an  execution-sale  of 
the  produce  of  a  field  belonging  to  a  tenant  of  the  plcdntiff ,  who  was 
in  arrears  as  regards  rent  at  the  time  when  such  sale  took  place,  gave 
the  plaintiff  no  cause  of  action  against  him,  and  did  not  entitle  the 
plaintiff  to  claim  the  sum  representing  such  arrears  of  rent  from 
him ;  and  (ii)  that  the  plaintiff's  lien  on  the  produce  of  such  land 
oould  not  be  enforced  after  such  produce  had  passed  into  his 
(defendant's)  hands  by  purchase. 

Mr.  Conlan  for  the  petitioner. 

The  Senior  Oavernment  Pleader  (Lala  Juala  Prasad)  for  the 
plaintiff. 

The  judgment  of  the  Court  (Pbarson,  J.,  and  Straight,  J.) 
was  delivered  by 

Fbabson,  J.— The  grounds  of  appeal  are  negatived  by  the 
rulings  in  Special  Appeal  No.  1393  of  1870,  decided  on  the  4th 
February  1871  (1),  and  Achul  v.  Ounga  Perahad  (2).  Follow- 
ing those  precedents  we  must  hold  that,  as  the  locum  tenem  of 


(1)  Unreported. 


(3).  N.-W.-P.  H.  C.  Eep.,  1867,  p.  73. 
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the  ostensible  purchaser  who  purohased  the  produce  in  question  at  1881 
auction  with  notice  of  the  rent  incumbrance,  oi  rather  as  the  real  ""kinlock" 
purchaser  of  the  produce  in  the  name  of  Kauhaya,  the  applicant  is  j^^^' 
liable  to  the  claim  which  the  lower  Courts  have  decreed  against  him.    ^qb  of 
There  is  nothing  in  the  judgment  of  those  Courts  to  countenance  Etawah. 
the  supposition  that  the  aforesaid  produce  had  been  stored  by  the 
cultivator  before  it  was  attached  and  sold  in  execution  of  decree, 
and  was  not  liable  to  be  distrained.   On  the  contrary  those  judg- 
ments apparently  proceed  on  the  assumption  that  it  had  not  been 
so  stored ;  nor  was  it  a  part  of  the  defence  to  the  suit  that  it  had 
been  so  stored.   It  is  imnecessary  therefore  for  us  to  consider  an 
argument  which  has  been  orally  urged  that  the  hypothecation  created 
by  s.  56  of  the  Eent  Act  is  merely  for  the  purposes  of  distress,  and 
does  not  continue  after  the  produce  of  the  land  has  ceased  to  be 
liable  to  distraint.   The  application  is  disallowed  with  costs. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Pearson  and  Mr.  Justice  Spanhie,  1881 

JAGEANI BIBI  and  anothbe  (Plaintiffs)  v,  GANESBI  (Defendant).*  ^^^^^^^ 

Trees--'' Land"^Act  Jo/1868  (General  Clauses  Act),  s.  2  (6)'^Title—Act 
IX  cf  1871  (LimitationAct),  s, 29— Act  XF of  1%77  (Limitation  Act),s,  28. 

Trees  growing  upon  land  are  "land,"  within  the  meaning  of  s.  29,  Act,  IX 
of  1871. 

Possession  of  land  by  a  wrong-doer  for  twelve  years  not  only  extinguishes 
Hie  title  of  the  rightful  owner  of  such  land,  but  confers  a  good  title  on  the 
wrong- doer. 

The  plaintiff  in  this  suit  claimed  possession  of  six  mango  trees 
of  which  the  defendant  had  dispossessed  them  in  1875,  setting  up  a 
title  to  them  by  purchase.  The  defendant  denied  the  title  to  the 
trees  set  np  by  the  plaintiffs,  and  alleged  that  they  belonged  to  him. 
The  Gonrt  of  first  instance  held  that  the  plaintiffs  had  not  proved 
their  title  to  the  trees  by  purchase,  bat  that  they  had  proved  that 
they  had  been  for  upwards  of  twelve  years  in  adverse  possession  of 

•  Second  Appeal,  No.  766  of  1880,  from  a  decree  of  B.  D.  Alexander,  Esq., 
Subordinate  Judge  of  Allahabad,  dated  the  11th  June  1880,  reversing  a 
decree  of  Babu  Pramoda  Charan  Banarji,  Munsif  of  Allahabad,  dated  the 
Mth  January  1880. 
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1 S81  them  when  they  were  dispossessed  by  the  defendant,  and  that  they  had 
Jaobaiii   therefore  acquired  a  title  to  them  at  that  time,  and  gave  the  plaintiffs 

BiBi  a  decree.  On  appeal  by  the  defendant  the  lower  appellate  Court 
GxHESHi.  held,  having  regard  to  s.  29  of  Act  IX  of  1871,  that  the  plwntife 
had  not  acquired  a  title  to  the  trees  by  prescription  at  the  time  when 
they  were  dispossessed  by  the  defendant,  as  the  provisions  of  that 
section  were  only  applicable  to  land,  and  were  not  applicable  to 
such  property  as  trees,  and  that,  as  they  had  not  acquired  a  title 
to  the  trees  by  prescription,  and  had  failed  to  prove  the  title  to 
them  by  purchase  set  up  by  them,  their  suit  must  be  dismissed. 
The  plaintiffs  appealed  to  the  High  Court,  contending,  inter  alia^ 
that  trees  were  included  in  the  term  land,"  and  they  had  acquired 
a  good  title  to  the  trees  in  suit  by  adverse  possession  of  them  for 
upwards  of  twelve  years. 

Lala  Lalta  Prasad  and  Munshi  Kashi  Prasad  for  the  appel- 
lants. 

Babus  Barodha  Prasad  Ohose  and  £am  Das  Chakarbati  for 
the  respondent. 

The  judgment  of  the  High  Court  (Pbabson,  J.,  and  SpAWKre, 
J.),  so  far  as  it  is  material  for  the  purposes  of  this  report,  was  as 
follows 

Spankib,  J. — The  Judge  appears.to  have  gone  wrong  in  dis- 
cussing the  relative  bearing  of  s.  29,  Act  IX  of  1871,  and  of  s.  28, 
Act  XV  of  1877,  to  the  case.  The  former  Act  LE  applicable  at  all 
would  not  have  been  inapplicable  for  the  reason  assigned  by  the 
lower  appellate  Court,  that  the  suit  is  for  trees,  and  s.  29  refers  to 
lands  only  and  hereditary  office.  Land  comprehends  what  it  covers 
and  would  include  immoveable  property  as  recognized  and  defined 
in  s.  2  (5),  Act  I  of  1868.  The  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Gunga  Gobind  Mundul  v.  The  CoU 
kcior  of  2^'Pergunnahs  (1)  settled  the  law,  that  continuous  posses- 
sion for  upwards  of  twelve  years  not  only  bars  the  remedy,  but 
practically  extinguishes  the  title  of  the  true  owner  in  favour  of  the 
possessor.  It  is  remained  in  a  recent  decision  of  the  Presidency 
Court  in  Oossain  Bass  Chunder  v.  Issur  Chunder  Nath  (2)  that  the 

(1)  11  Moore's  I.  A.,  345.        (3)  I.  L.  B.,  3  Gale*,  m 
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construction  whioh  the  Presidency  Court  has  given  to  the  law  laid  1881 
down  by  the  Privy  Council  is  not  only  that  a  twelve  years'  posses-  j^^^^ 
sioB  by  a  wrong-doer  extinguishes  the  title  of  the  rightful  owner,  SiBt 
but  confers  a  good  title  on  the  wrong-doer.   The  Presidency  GaiTbshi. 
atofhority  is  cited.   In  the  case  to  which  reference  is  here  made 
the  suit  vTftB  to  recover  possession  of  certain  rooins  in  a  house, 
the  whole  of  which  the  plaintiff  admitted  once  to  have  belonged  to 
ike  defendant,  but  which  he  says  was  sold  by  the  defendant  to  his 
(plaintifTs)  brother  in  the  year  1857  or  1858,  and  from  which 
the  defendant  subsequently  dispossessed  the  plaintiff.   This  suit 
resembles  the  one  before  us  as  comprehending  something  less  limited 
than  the  Judge  has  allowed  to  the  world  land.   The  plaintiff  failed 
to  establish  the  title  on  which  he  based  his  daim,  but  he  showed 
ihat  he  had  been  in  possession  of  the  property  for  upwards  of  twelve 
years.   It  was  held  that,  this  fact  being  determined  in  his  favour, 
the  defendant's  title  was  extinguished. 


Before  Mr,  Justice  Pearson  and  Mr.  Justice  Straight,  Igg^ 
LAL  BAHABtJE  SINGH  (Pliintipf)  v.  DUBGA  SINGH  ato  othbbs  "^^^"^ry 

(Defendants).* 
Pre'emption-'Minor-^Guardian. 
Thd  ctroumstance  that  a  oo-skarer  of  a  Tillage  wad  a  minor  at  the  time  of 
tke  preparation  of  the  wc^'ib-nl-arz  and  that  doomnent  was  not  attested  on 
his  behalf  by  a  guardian  or  duly  authorized  representative  is  not  a  reason  for 
excluding  him  from  the  benefit  of  the  provisions  of  that  document  relating 
to  pre-emption. 

The  guardian  of  a  minor  is  competent  to  assert  a  right  of  pre-emption  and 
to  refuse  or  accept  an  offer  of  a  share  in  pursuance  of  such  a  right,  and  iiie 
minor  is  bound  by  his  guardian's  act  if  done  in  good  faith  and  in  his  interest. 

The  plaintifE  in  this  suit,  a  minor,  sued  by  his  'next  friend,  his 
brother  and  guardian,  Autar  Singh,  to  enforce  his  right  of  pre-emp- 
tion in  respect  of  a  certain  share  in  a  certain  mah&l,  basing  his  claim' 
upon  an  agreement  relating  to  the  right  of  pre-emption  which  was 
recorded  in  the  administration-paper  of  the  mahdl.  That  document 
contained  the  following  entry  regarding  the  right  of  pre-emption  of 
co-sharers:— "If  any  of  the  co-sharers  wishes  to  sell  or  mortgage 

*  Second  Appeal  No.  537  of  1880,  from  a  decree  of  H.  D.  Willock,  Esq^ 
Judge  of  AsamMrh,  dated  the  ^d  Mttrch  1880,  reversing  a  decree  of  Bai 
^agiran  Prasad,  Subosdiiuite  Judge  of  Asaiiigarh«  dated  the  16th  December 
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1881  his  share,  he  shall  do  so  in  the  first  plaoe  to  his  newoo-sharerc  then 
Lal  BiHi.-  *^  co-sharers  in  his  thoke  :  then  to  the  co-sharers  in  the  other 
DTTB  SiKOH  thokes :  should  none  of  these  take  the  share,  he  may  ^transfer  to  a 
DvBOA  stranger."  The  share  in  soit  was  a  share  of  the  thoke  in  which  the 
SiNOH.  plaintiff  was  a  co-sharer.  The  purchasers  of  the  share,  Dnrga  Singh 
and  certain  other  persons,  were  strangers.  The  plaintiff  alleged  inter 
aliaj  in  support  of  his  clsom  that  the  vendor  had  sold  the  share 
without  making  him  an  offer  of  it.  The  defendants-vendees  set  up  as 
a  defence  to  the  suit,  inter  aliaj  that  the  vendor  was  not  bound  to 
offer  the  share  to  the  plaintiff  as  he  was  a  minor,  and  there  was  no 
competent  guardian  of  the  plaintiff  to  fwhom  an  offer  could  have 
been  made  of  the  share.  The  Oourt  of  first  instance,  without 
deciding  the  question  raised  by  this  defence,  gave  the  plaintiff  a 
decree.  On  appeal  by  the  defendants-vendees  the  lower  appellate 
Court  disallowed  the  plaintiff's  daim  on  the  ground  that  he  was 
not  a  party  to  the  administration-paper  and  consequently  could 
not  daim  thereunder.  The  plaintiff  appealed  to  the  High  Court 
The  Division  Bench  before  which  the  appeal  came  for  hearing 
(Pearson,  J.,  and  Straight,  J.,)  reversed  the  decision  of  the  lower 
appellate  Court  and  remanded  the  case  for  the  trial  of  the  issue 
whether,  at  the  time  of  the  sale,  there  was  any  person  competent 
as  the  plaintiff 's  guardian,  to  receive  and  accept  or  refuse  an  offer 
of  the  share  in  suit  on  his  behalf  The  order  of  remand  was  as 
follows: — 

Pearson,  J.  (Straight,  J.  concurring). — ^The  ground  upon 
which  the  lower  appellate  Court  has  disallowed  the  plaintiff's  claim, 
viz.  J  that  he  was  a  minor  at  the  time  of  the  preparation  of  the 
ti/^ans  which  was  not  attested  on  his  behalf  by  any  guardian  or 
duly  authorized  representative  is,  in  our  opinion,  untenable.  The 
vendor  of  the  share  in  question  was  bound  by  the  provisions 
of  that  document  by  his  contract  with  the  other  sharers,  if  not 
with  the  plaintiff,  to  offer  the  share  to  a  co-sharer  before 
selling  it  to  a  stranger ;  and  it  is  not  denied  that  the  plaintiff 
is  and  was  even  at  the  time  of  the  preparation  of  the  tcqfib- 
uUarz  a  co-sharer  not  only  in  the  mah&l,  but  in  the  very 
thoke  in  which  .the  vendor  is  a  sharer.  The  circumstance 
that  the  plaintiff  was  not  a  party  to  the  wqfib-AUarz  is  no 
reason  for  ezduding  him  from  the  benefit  of  the  provision  which 
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was  designed  to  prevent  the  introduotion  of  strangers  into  the  1881 
mah&l.    By  the  institution  of  this  suit  he  has  intimated  his  assent  "lIlBahI^ 
to  that  provision  and  will  be  bound  by  it  in  future.   The  material  dub  Sinoh 
question  for  inquiry  and  determination  is  whether  or  not  at  the  D^nax 
time  of  the  sale  there  was  no  person  competent  on  behalf  of  the  Singh. 
plaintiff  to  receive  an  offer  of  the  share  from  the  vendor.   If  there 
was  such  a  person,  and  presumably  the  minor  was  living  under  some 
guardianship,  the  vendor  was  bound  to  have  made  the  offer  to  him. 
Having  regard  to  the  circumstance  that  the  present  suit  for  the  en« 
f orcement  of  the  plaintiff's  pre-emptive  right  is  brought  by  a  person 
styling  himself  the  plaintiff's  guardian,  it  is  not  obvious  to  us  why 
an  offer  of  the  share  could  not  have  been  made  to  the  same  person 
on  the  plaintiff's  behalf  at  the  time  of  the  sale.   He  may  be  the 
de  facto  and  imder  the  Hindu  Law  the  dejure  guardian  of  the  minor. 
But  as  the  question  has  not  been  tried  by  the  lower  Courts  although 
raised  by  Durga  Singh's  pleadings  in  both  the  lower  Courts,  we  think 
it  better  to  remit  it  for  trial  to  the  lower  appellate  Court.  The 
question  is,  as  above  indicated,  whether  at  the  time  of  the  sale  there 
was  any  person  competent  as  the  plaintiff  *s  guardian  to  receive  and 
accept  or  refuse  an  offer  of  the  share  in  question  on  his  behalf.  On 
submission  of  the  finding,  a  week  will  be  allowed  for  objections. 


The  lower  appellate  Court  found  upon  the  issue  remitted  that 
at  the  time  of  the  sale  the  plaintiff  was  living  with,  and  under  the 
care  of,  his  elder  brother  Autar  Singh,  who  was  his  natural  guar- 
dian and  as  such  competent  to  receive  and  accept  or  refuse  an  offer 
of  the  share  in  suit  on  his  behalf. 

On  the  return  of  this  finding  to  the  Division  Bench  (Pba^rson,  J., 
and  Straight,  J.), 

Mr.  Spankie  for  the  defendants-vendees,  respondents,  contended 
that  the  guardian,  natural  or  illegal,  of  a  Hindu  minor  was  not 
competent  to  purchase  immoveable  property  on  behalf  of  the  minor, 
and  a  purchase  of  immoveable  property  by  him  might  be  repudi- 
ated by  the  minor  when  he  came  of  age.  The  guardian  cannot 
therefore  asert  a  right  of  pre-emption,  and  if  he  does  the  minor 
may  repudiate  his  acts  It  was  not  intended  by  the  co-sharers  in 
this  case  that  a  sbare  should  be  offered  to  a  person  whose  authority 


Digitized  by 


440 


THB  INDIAN  LAW  EEPOBTS. 


IT0L.I1L 


18S1  to  enter  into  the  oontraot  ol  purchase  might  be  cmheeqiiently 
Lij.  Baha-"  equitable  to  compel  »  co-flharer  to  make 

DUB  SiNOH  a  sale  which  was  liable  to  be  questioned.   He  referred  to  Tagore 
Bvnak  Ijectures,  1877,  Minority  (Trevelyan),  Lecture  X.,  Powers 

SiNOH.    of  Guardians,  and  Nubo  Kant  Dos%  v.  Abdool  Juleel  (1). 

Munshi3  Barmman  Prasad  and  Kashi  Prasad  for  the  appel- 
lants. 

The  Court  delivered  the  following  judgment:— 
Pbarson,  J. — ^We  cannot  accept  as  sound  the  objeotions  taken 
by  the  learned  counsel  for  the  respondent  Burga  Singh  to  the  finding 
of  the  lower  appellate  Court  on  the  question  referred  to  it  by  our 
order  of  the  26th  August  last.  We  entertain  no  doubt  that  the 
guardian  of  a  minor  is  fully  competent  to  assert  a  right  of  pre- 
emption and  to  refuse  or  accept  an  offer  of  a  share  in  pursuance  of 
such  a  right,  and  that  the  minor  would  be  bound  by  his  guardian's 
act  if  done  in  good  faith  and  in  his  interest.  Accordiugly  we  decree 
the  appeal  with  oosts,  reversing  the  lower  appellate  Court's  decree 
and  restoring  that  of  the  Court  of  first  instance. 

Aj^al  allowed. 

"Before  Mr,  Justice  Pearson  and  Mr,  Justice  Straight, 
1881        KHIIERAM  SINGH  akd  another  (Dbpbndants)  v.  BHAWANI 
January  24.  BAKHSH  (Plaiktifp).* 

Band—lntered — Penalty. 
A  bond  for  the  repayment  of  money  lent  provided  that  sucIl  money  should 
be  repaid  on  a  certain  date ;  that  interest  at  the  rate  of  Es.  7-8-0  per  cent,  per 
annmn  should  be  paid  at  the  end  of  every  year ;  and  that  if  defanlt  were  made 
in  the  payment  of  interest,  such  money  should  be  repaid  with  interest  at  the 
rate  of  Bs.  87-8-0  per  cent,  per  annum.  The  bond  contained  an  hypotheca- 
tion of  immoveable  property  as  collateral  security.  In  a  suit  on  the  bond  of 
the  obligee,  the  obligor  having  failed  to  pay  any  interest,  claimed  interest 
from  the  date  the  bond  became  dne  to  the  date  of  institution  of  the  suit  at 
Bs.  87-8-0,  the  de&ulting  rate.  Held,  following  the  principle  laid  down  in 
Bansidhar  y,  Bu  AU  Khan  (3),  that  the  provisions  of  the  bond,  as  regards 
the  rate  of  interest  payable  on  default  of  the  payment  of  interest,  were  in 
their  nature  penal  and  so  excessive  that^  as  a  matter  of  equity,  they  should 
not  be  enforced. 

*  Second  Appeal  No.  771  of  1880,  from  a  decree  of  Mirza  Abid  Ali 
Beg,  Subordinate  Jndee  of  Mainpuri,  dated  the  16th  May  1880,  affirming  a 
decree  of  Munshi  Mahabir  Prasad,  Munsif  dt  Etah,  dated  the  6th  Septm- 
er  1879. 

(1)  20  W.  B.,  872.      (2)  I.  L.  B.,  8  AU.,  260. 
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Held  also,  witli  reference  to  the  qnestiaii  what  was  a  reasonable  amount  of  1881 
compensation  for  the  obligor  to  pay  for  breach  of  contract,  that  unpaid  interest  ~~ 
should  bear  interest  at  the  rate  of  Es.  11-4-0  per  cent,  per  annum  from  the  Sinm^ 
date  of  default  to  the  date  of  the  High  Court's  decree.  v, 

Bhawaki 

The  plaintiff  in  this  suit  daimed  to  recover  Rs.  199,  principal,  BijtHflfl* 
and  Rs.  359-13-0,  interest,  on  a  registered  bond  dated  the  25th 
June  1872,  in  which  certain  immoveable  property  was  hypothe- 
cated as  collateral  security.  It  was  provided  by  this  bond  that 
the  defendants  should  repay  the  principal  amount  within  three 
years,  with  interest  at  the  rate  of  Rs.  7-8-0  per  cent,  per  annum, 
such  interest  to  he  payable  at  the  end  of  each  year;  and  that,  if 
default  were  made  in  the  payment  of  interestattheendof  any  year, 
the  defendants  should  repay  the  principal  amouut  with  interest 
at  the  rate  of  Rs.  37-8-0  per  cent,  per  annum.  The  defendants 
did  not  pay  any  interest,  and  the  plaintiff,  in  claiming  interest, 
calculated  it  from  the  25fch  June  1872  to  the  26th  June  1875, 
the  date  on  which  the  bond  became  due,  at  the  stipulated  rate  of 
Es.  7-8-0  per  cent,  per  annum,  and  from  the  27th  June  1875  to 
the  1st  August  1879,  the  date  of  the  institution  of  the  suit,  at  the 
defaulting  rate  of  Rs.  37-8-0  per  pent,  per  annum.  The  defend- 
ants pleaded  that  they  had  paid  the  stipulated  interest  annually, 
and  that  they  had  paid  the  principal  amount  in  part,  but  they  pro- 
duced no  evidence  in  support  of  these  pleas.  The  Court  of  first 
instanoe  gave  the  plaintiff  a  decree  against  them  for  the  full 
amouut  of  his  daim,  with  interest  from  the  date  of  the  institution 
of  the  suit  to  the  date  of  the  decree  at  the  stipulated  rate,  that  is  to 
say,  Rs.  7-8-0  per  cent,  directing  the  sale  of  the  hypothecated 
property.  On  appeal  by  the  defendants  to  the  lower  appellate  Court 
they  contended  that  the  rate  of  interest  payable  under  the  bond  in 
the  case  of  de&ult  was  a  penal  rate  and  should  not  have  been 
allowed.  The  lower  appellate  Court  disallowed  this  contention 
on  the  ground  that  it  had  not  been  raised  in  the  Court  of  first 
instance. 

On  appeal  to  the  High  Court  the  defendants  again  contended 
that  the  rate  of  interest  payable  in  default  was  in  the  nature  of  a 
penalty  and  should  not  be  enforced. 

Munshi  8ukh  Bam  and  Kashi  Prasad  for  the  appellant. 
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The  Senior  Government  Pleader  (Lala  Juala  Prasad)  and 
Mnnshi  Hanuman  Prasad  for  the  respondents. 


The  judgment  of  the  Court  (Peabson,  J.,  and  Straight,  J.) 
was  delivered  by 

Straight,  J.— The  plaintiflP-respondent  sues  to  recover  the 
amount  of  Bs.  199  and  Bs.  359-13-0  interest  from  the  defendants- 
appellants  on  the  basis  of  a  registered  bond,  hypothecating  certain 
property,  dated  the  25th  June  1872.  By  this  instrument  it  was 
provided  that  the  principal  sum  was  to  be  repaid  in  ^^the  course 
of  three  years  "  with  interest  at  the  rate  of  twelve  annaB  per  cent,  to 
accrue  and  become  due  at  the  end  of  each  year.  Upon  default  of 
payment  of  interest  at  the  end  of  each  year,  there  was  the  further 
provision  that  it  will  be  paid  at  the  rate  of  Bs.  3-2-0  per  cent. " 
or,  in  other  words,  Bs.  37-8-0  per  cent,  per  annum.  The  plaintiff- 
respondent's  claim  in  respect  of  interest  was  at  the  defaulting  rate 
and  the  lower  Courts  have  decreed  it  in  its  entirety.  The  only 
ground  of  appeal  to  us  is  that  the  provision  of  the  bond  as  to  the 
rate  of  interest  to  be  paid  on  default  is  in  the  nature  of  a 
penalty  and  should  not  be  enforced.  In  a  Full  Bench  judgment 
on  a  reference  from  the  Judge  of  Aligarh, — Bansidhar  v.  Bu  Ali 
Khan  ( 1  ),^to  which  we  both  were  parties,  the  mode  in  which  the 
question  of  penalty  or  no  penalty  is  to  be  regarded  was  discussed, 
and  the  views  therein  expressed,  which  are  apposite  to  the  present 
case,  have  undergone  no  change.  They  are,  we  may  add)  supported 
by  numerous  decisions  of  this  Court  as  also  of  the  Courts  of  Calcutta 
and  Bombay.  It  appears  to  us  that,  following  the  authorify  of 
this  Full  Bench  case,  the  terms  of  the  bond  involved  in  this 
appeal,  with  regard  to  the  increased  interest  payable  on  de&ult, 
are  in  their  nature  penal  and  so  excessive  that  as  a  Court  of 
Equity  we  should  not  enforce  them.  The  plaintiff's  debt  was 
secured  by  the  hypothecation  of  the  property  and  the  bond 
pledging  it  contained  a  clause  against  further  alienation.  We 
caunot  believe  it  was  the  intention  of  the  defendants-mortgagors 
to  make  themselves  liable  in  a  certain  event  to  pay  such  extrava- 
gant interest,  such  event  being  the  default  to  satisfy  the  ordinary 
interest  at  the  stipulated  time  and  not  the  failure  to  repay  the 


(1)1.  L.  E.,  8  All.,  260. 
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prinoipal  sam  witbin  the  preBcribed  period  of  three  years.   The  1881 
appeal  must  be  decreed  and  the  decision  of  the  lower  appellate  khubbam 
Conrty  in  80  far  as  it  relates  to  the  interest  claimed,  be  reversed  Sinoh 
with  costs.   The  defendants-appellants  are  found  to  have  broken  Bhawaki 
their  contract,  and  the  simple  question  is,  what  is  a  reasonable  Bakhsh. 
amount  of  compensation  for  them  to  pajP  It  does  not  appear 
to  us  necessary  to  remit  an  issue  to  the  lower  appellate  Court 
upon  the  point  for  determination!  as  there  is  sufficient  material 
before  us  to  enable  us  to  dispose  of  the  matter  ourselves.  The 
principal  sum  of  Es.  199  should,  we  think,  bear  interest  from  the  date 
of  the  last  payment  of  interest  to  the  date  of  our  decree  at  the  rate 
of  12  annas  per  cent.    The  interest  which  becoming  due  and 
remaining  unpaid  caused  the  default  should  bear  interest  at  the 
rate  of  15  annas  per  cent,  from  the  date  of  default  to  the  date  of 
our  decree.    Thereafter  the  two  amounts  so  decreed  will  bear 
interest  at  12  annas  per  cent. 

Decree  mocUfied. 


FULL  BENCH. 


Before  Sir  Bohert  Stuart,  Kt,  Chief  Justice,  Mr,  Justice  Pearson,  Mr.  Justice  ^ggj 

Spanhie,  Mr,  Justice  Oldfield,  and  Mr,  Justice  Straight.              January  24. 
BAM  NAKATN  LAL  akd  othbbs  (Plaintiffs)  v.  BHAWANI  PEASAD  

AKD  AHOTHBB  (DbFBNDANTS).* 

Joint  Hindu  family — Joint  family  Debt^Sale  qf Joint  family  property  in 
execution  of  decree. 

When  a  member  of  a  joint  Hindu  family  is  sued  for  a  family  debt  it  may  be 
assumed  that  he  is  sued  for  the  jsame  as  the  representative  of  the  family ;  and 
when  the  decree  in  sack  a  suit  is  substantially  one  in  respect  of  the  family 
debt  and  against  the  representatiyes  of  the  family,  such  decree  may  properly 
be  executed  against  the  family  property. 

ffeld,  therefore  (Stbaioht,  J.,  dissenting),  where  the  father  of  a  joint  Hindu 
family,  as  the  representatiye  of  the  family,  borrowed  money,  for  family  purposes, 
hypothecating  family  property  for  the  repayment  of  such  money,  and  in  a  suit  to 
recover  such  money  by  the  sale  of  such  property  and  other  family  property  a 
decree  was  made  against  him  directing  the  sale  of  the  hypothecated  property  and 
such  other  property,  and  such  properties  were  sold  in  execution  of  such  decree, 
that,  having  regard  to  these  facts,  it  was  reasonable  to  hold  that  the  &ther  was 
sued  as  the  representative  of  the  family,  and  such  decree  was  made  against  him 

*  Appeal  under  d.  10  of  the  Letters  Patent,  No.  3  of  1880. 
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28gX      ^       eapaoity,  and  was  so  executed  against  lum,  and  consequently  his  sons 

  were  not  entitled  to  recover  their  legal  shares  of  such  properties  from  the 

^^La^^^^  anction-purohaser.   Bissessur  Lall  Sahoo  v.  Luchmessur  Singh  (1)  followed ; 

f),         Deendyal  Lai  v.  Jugdeep  Narain  Singh  (2)  distinguished. 
Bhawaki       Per  Stbaiqht,  J. — ^That,  the  father  alone  having  been  a  party  to  such 


suit,  and  the  sons  not  having  been  parties  thereto  either  personally  or  by  a 
formally  constituted  representative,  and  such  decree  being  against  the  father 
alone,  the  rights  and  interest  of  the  sons  in  the  family  properties  were  not 
afEected  by  the  sale  of  such  properties  in  execution  of  such  decree,  and  Hie 
sons  were  entitled  to  recover  their  legal  shares  of  such  properties  from  the 
auction-purchaser.   Deendyal  Lai  v.  Jugdeep  Narain  Singh  (2)  followed. 

On  the  15th  June  1875,  Ealandar  Lai,  a  defendant  in  this  suit, 
gave  Bhawani  Prasad,  also  a  defendant  in  this  suit,  a  bond  for 
Es.  799,  payable  within  two  years,  in  which  he  hypothecated  a  two- 
anna  share  of  a  certain  village  as  collateral  security,  describing 
such  share  as  his  own  property.  The  principal  amount  of  this  bond 
represented  the  principal  amounts  and  interest  due  on  three  bonds 
which  Ealandar  Lai  had  previously  given  to  Bhawani  Prasad,  dated 
severally  the  7th  August  1871,  the  10th  July  1873,  and  the  6th 
Jime  1874.  These  amounts  the  bond  of  the  15th  June  1875  re- 
cited, were  borrowed  by  Kalandar  Lai  for  the  payment  of  Govetn- 
;inent  revenue  and  the  maintenance  of  his  children^  At  the  time 
when  the  bond  of  the  15th  June  1875  was  executed,  Kalandar  Lai 
had  four  sons,  three  of  whom  were  minors.  The  bond  was  witnessed 
by  the  fourth  and  eldest  son.  Bhawani  Prasad  brought  a  suit 
upon  the  bond  against  Kalandar  lial,  claiming  a  decree  against 
him  personally  and  against  the  two-anna  share  and  his  other  pro- 
perty, and  on  the  21st  June  1878  obtained  a  decree  against  Ka- 
landar Lai  as  claimed.  On  the  15th  March  1879,  two  houses  were 
put  up  for  Bale  in  execution  of  this  decree  as  the  property  of  Ka- 
landar Lai,  and  such  houses  were  purchased  by  Bhawani  Prasad,  the 
decree-holdeiT.  On  the  20th  March  1879,  the  two-anna  share  was 
put  up  for  sale  in  execution  of  the  decree  as  the  property  of  Kalan- 
dar Lai,  and  the  same  was  also  purchased  by  Bhawani  Prasad.  In 
April  1879,  the  sons  and  grandsons  of  Kalandar  Lai  brought  the 
present  suit  against  him  and  Bhawani  Prasad  in  which  they  daimed 
possession  of  four-fifths  of  the  two-anna  share  (1  anna  7-^  pies) 
and  four-fifths  of  the  houses,  and  to  have  the  auction-sales  of  the 


(1)  6  Calo.  li.  B.,  477 ;  L.  B.,  6  Ind.  (2)  I.  L.  E.,  8  Calc.,  198. 
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15th  Maroh  and  80th  Maroh  ISTO,  respeotiTely,  oanoelled.  They  issi 
contended  that  as  such  property  was  joint  family  property,  and  EamJNabaik 
the  debt  in  satisfaction  whereof  such  property  had  been  sold  had  been 
oontraoted  by  Ealandar  Lai,  their  father  and  grandfather,  without  Bsiwun 
legal  necessity,  the  sales  of  such  property  should  be  cancelled  to 
the  extent  of  the  shares  of  his  four  sons.  The  suit  was  not  defen- 
ded by  Elalandar  LaL  The  defendant  Bhawani  Prasad  did  not 
deny  that  such  property  was  joint  family  property,  but  conten- 
ded that  £alandar  Lai  had  contracted  the  debt  in  question  in  the 
presence  of  tbe  plaintlCFis  and  with  their  consent,  to  meet  the  necee- 
aity  of  satisfying  former  debts  and  to  maintain  the  family,  and  the 
plaintifis  had  not  raised  any  objection  to  the  contracting  of  such 
debt ;  and  that  the  claim  of  the  plaintiffs,  brought  in  collusion  with 
their  father,  the  judgment-debtor,  should  not  be  allowed  after  the 
decree  in  respect  of  such  debt  and  the  auction-sales  had  become  ab- 
solute/' The  Court  of  first  instance  fixed  the  following  issues 
for  trial,  wa.,  Was  the  debt  in  satisfaction  of  which]the  property 
was  sold  at  auction  contracted  by  Kalandar  Lai,  the  judgment 
debtor,  illegally  P  Should  four  shares  of  that  property  be  awarded  to 
the  plaintiffs  by  avoidance  of  the  auction-sales  to  that  extent  P"  The 
Court  of  first  instance  held  in  respect  of  such  issues  that,  inas- 
much as  the  debt  had  been  contracted  by  Kalandar  Lai  as  the 
head  and  manager  of  a  joint  Hindu  family  for  necessary  purposes, 
that  is  to  say,  for  the  payment  of  Government  revenue  and  family 
wants,  and  the  plaintiffs  had  shared  in  the  benefits  derived  from  the 
use  of  the  moneys  so  borrowed,  the  plaintiffis  were  not  entitled  to 
recover  any  portion  of  the  property  in  suit.  On  appeal  by  the 
plaintiffs  the  lower  appellate  Court  affirmed  the  decision  of  the  Court 
of  first  instance. 

On  seoond  appeal  by  the  plaintiffs  to  the  High  Court  they  con- 
tended that  the  defendant  Bhawani  Prasad,  who  had  purchased 
the  rights  and  interests  of  Ealandar  Lai  only,  oould  not  obtain 
thdr  shares,  as  they  were  not  parties  to  the  suit  against  Kalandar 
Lai,  and  the  defendant  Bhawani  Prasad,  if  he  considered  them 
liable  for  the  debt  due  to  him,  should  have  sued  and  obtained  a  decree 
against  them.  The  appeal  came  for  hearing  before  Pearson,  J., 
and  Straight,  J.,  who  differed  in  opinion  on  the  point  whether 
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1881     nnder  the  oirotunBtanoes  the  plaintifb  were  entitled  to  reoover  their 
BavNabaut  shares  of  the  joint  family  property.  The  following  judgments  were 
Lal     delivered  by  the  learned  Judges : — 

Bhawaki  Pearson,  J.— In  execution  of  a  decree  passed  in  favour  of  the 
defendant  Bhawani  Prasad  on  the  basis  of  a  bond  executed  by  the 
defendant  Kalandar  Lai,  in  which  the  landed  estate  and  the  houses 
to  which  the  present  suit  relates  were  hypothecated  to  secure  the 
repayment  of  a  loan,  that  property  was  sold  and  purchased  by  the 
decree-holder.  The  present  suit  has  been  instituted  by  the  sons 
and  grandsons  of  the  judgment-debtor  for  the  purpose  of  avoiding 
the  sales  in  respect  of  their  legal  shares  in  that  property.  The 
claim  rests  on  the  averment  that  Kalandar  Lai  had  borrowed  the 
money  in  consideration  of  which  the  bond  was  executed  without 
lawful  cause,  and  that  the  plaintifh'  shares  in  the  hypothecated 
property  could  not  therefore  be  held  liable  for  the  debt.  The  lower 
Courts  have  found  that  the  averment  is  untrue,  and  that  the  money 
was  borrowed  by  Ealandar  Lai  as  the  head  and  manager  of  the 
family  for  the  family  expenses  with  the  knowledge  and  consent  of 
the  plaintifEs  who  have  shared  in  the  benefits  derived  from  the  use 
of  the  money :  and  have  dismissed  the  suit. 

The  ground  on  which  the  decision  of  the  lower  Courts  is  im- 
pugned by  the  appeal  before  us  is  that  the  auction-purchaser,  who 
purchased  the  rights  and  interests  of  Kalandar  Lai  only  at  the 
auction-sales,  cannot  have  acquired  by  his  purchase  the  shares  of  the 
appellants  who  were  not  parties  to  the  suit  in  which  the  decree 
ordering  the  sales  was  passed. 

The  ground  of  appeal  is  undoubtedly  specious.  It  cannot  be 
denied  that  the  plaintifEs-appellants  were  not  parties  to  the  suit  in 
which  the  decree  was  passed,  that  it  was  passed  against  Elalandar 
Lai  alone,  and  that  his  rights  and  interests  in  the  property  only 
were  ostensibly  sold.  It  must  also  be  allowed  that  the  Privy 
Council's  decision  in  the  case  of  Deendjfal  Lai  v.  Jugdeep  Narain 
Singh  (1)  countenances  and  supports  the  appellants'  contention. 
Moreover  the  general  principle  that  no  person  not  a  party  to  a 
suit  can  be  affected  by  the  decree  passed  therein  is  indisputable. 
But  that  principle  may  not  be  applicable  in  cases  in  which  the 
(1)  I.  L.  B.,  3  Calc,  198. 
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party  sued  was  sned  in  respect  of  some  matter  in  whioh  he  liad  1881 
acted  as  the  agent  and  representative  of  others  as  well  as  on  his  j^^^  Nabaiit 
own  hehalf .   There  is  nothing  unreasonable  in  holding  that  the  Lal 
head  of  the  family  may  be  taken  to  represent  its  members.   In  a  Bhawaki 
joint  Hindu  family  the  control  and  management  of  the  family 
property  belongs  to  the  father,  who  is  therefore  a  person  with 
whom  outsiders  are  justified  in  dealing  as  the  representative  of  the 
family  and  who  may  justly  be  sued  as  such.   It  may  not  then  have 
been  necessary  in  the  suit  brought  by  Bhawani  Prasad  against 
Kalandar  Lal  that  the  plaintiffs  should  have  been  joined  as 
oo-def endants  with  the  head  of  the  family.   It  might  have  been 
well  had  Bhawani  Prasad  in  that  suit  distinctly  stated  that  he  had 
dealt  with  Kalandar  Lal  in  the  matter  of  the  bond  as  the  head  of 
the  family,  and  not  in  his  individual  capacity,  and  that  the  property  . 
hypothecated  in  the  bond  was  property  in  which  the  members  of 
his  &mily  were  interested.   But  the  omission  to  state  those  parti- 
culars does  not  compel  us  to  hold,  in  the  face  of  the  decision  in  the 
present  suit,  that  Ealandar  Lal  was  in  that  suit  sued  personally  and 
not  as  the  head  of  his  family. 

In  the  case  of  Bisseasur  Lall  Sahoo  v.  Luchmessur  Singh  (1) 
it  was  held  that  two  decrees  passed  against  one  of  two  heirs 
of  Ram  Nath  Das  affected  the  other  heir,  being  substantially 
decrees  in  respect  of  a  joint  debt  of  the  family,''  and  could  be 
"properly  executed  against  the  joint  family  property."  The 
authority  of  this  decision  which  is  of  later  date  than  the  decision 
in  the  case  of  Deendyal  Lal  v.  Jugdeep  Narain  Singh  (2)  above- 
mentioned  permits  us  to  decide  the  case  before  us  in  accordance 
with  justice.   Accordingly  I  would  dismiss  the  appeal  with  costs. 

Straight,  J.— I  regret  I  am  unable  to  concur  in  the  judgment 
of  my  honourable  colleague  Mr.  Justice  Pearson,  the  more  so  as 
I  find  that  the  view  I  entertain  upon  the  question  raised  by  this 
appeal  is  directly  in  oonfiict  with  a  ruling  of  Spankie  and  Oldfield, 
J  J.,  in  Deva  Singh  v.  Bam  Manohar  (3).  I  should  have  hesitated  to 
differ  in  the  present  case,  did  it  not  appear  to  me  that  that  decision 
was  passed  under  a  misinterpretation  of  a  Privy  Ooundl  judgment^ 

(1)  5  CWc  L.  R,  477  ;  L.  E.,  6  Lid.      (2)  I.  L  E.,  3  Calc,  198. 
App.,  233.  (3)  I.  L.  E.,  2  All.,746. 
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1881      yilhith  I  wiU  fnllj  advert  to  presentlj,  snd  is  directly  at  yarianoe 

JamNabain        another  preeedent  of  the  same  tribtmal. 

Lal         I  presume  it  may  be  taken  as  admitted  for  the  purpose  of  dis- 

Bhawani  ^^^S  ^®  point  raised  in  the  present  appeal  that  the  suit  of  the 
PfiASAD.  respondent,  Bhawani  Prasad,  was  instituted  and  the  deeree  in  it 
given  i^ainst  Ealandar  Lal  alone,  and  that  what  was  sold  upon 
it  in  execution  was  Ealandar  Lai's  right,  title,  and  interest  aff 
jibdgment-debtor.  Undei?  suoh  oiroumstances,  if  the  case  of  Deen- 
dyal  Lal  v.  Jugdeep  Narain  Singh  (1)  is  still  to  be  acted  upon 
as  sound  law,  it  would  seem  to  be  a  distinct  and  positive  authority 
to  the  effect  that  all  Bhawani  Prasad,  as  auction^purohaser,  oould 
acquire  was  the  right  possessed  by  Kalandar  Lal  to  compel  parti- 
tion, or  in  other  words,  all  he  could  take  under  the  compulsory 
sale  was  such  share  as  the  judgment-debtor  might  have  got  under 
a  partition.  If  he  had  sought  to  go  further,"  their  Lordships  in 
that  case  say,  and  to  enforce  his  debt  against  the  whole  property, 
and  the  oo-shaafers  therein  who  were  not  parties  to  the  bond,  he 
ought  to  have  framed  his  suit  accordingly,  and  have  made  those 
oo-sharers  parties  to  it.  By  the  proceedings  which  he  took  he 
could  not  get  more  than  was  seized  and  sold  in  execution,  w.,  the 
right,  title,  and  interest  of  the  father.  I  cannot  imagine  language 
more  explicit  to  recognize  the  long-established  and  well-understood 
•principle  of  law  that  no  inteiests  but  those  of  persons  who  are 
actually  parties  to  a  decree  can  be  affected  in  execution.  It  is 
now  said,  however,  that  the  views  thus  expressed  by  their  Lordships 
of  the  Privy  Council  have  been  modified,  if  not  overruled,  in  Biases^ 
8ur  Lull  Sahoo  v.  Luchmessur  Singh  (2),  and  my  honourable 
colleagues  seem  to  have  adopted  this  suggestion.  But  with 
great  respect  to  them,  it  seems  to  me  that  they  have  done  so  under 
a  misinterpretation  of  the  judgment  in  the  latter  case,  and  in  con- 
struing it  to  establish,  as  a  rule  for  general  guidance,  what  was 
only  intended  to  be  applicable  to  that  particular  suit  and  its  spedal 
and  peculiar  droumstances.  I  think  also  that  some  confusion  is 
caused  by  mixing  up  the  circumstances  of  the  litigation  between 
the  sons  and  the  auction-purchaser  with  the  earlier  proceedings 
by  the  auction-purchaser  against  the  father  for  the  recovery  of 
(1)  I.  lu  B.,  3  Calc,  198.    (2)  6  Calo.  L,  E.,  477  5  L.  E.,  6  Ind.  App.,  2S8. 
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the  original  debt.  Now  it  must  be  observed  that  in  the  jndg^  i88l 
ment  in  Biasessur  Lall  8alm  v.  Luchmcssur  Singh  (1)  as  also  -^^^^  Naeai 
in  the  argument  of  oounsel  on  both  sides,  no  mention  of  the  Lal. 
case  of  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (2)  is  to  be  Bhawani 
found,  though  it  had  been  decided  only  some  two  years  before,  Pbasad. 
and  was  on  authority  that  had  already  been  followed  by  the 
Indian  Oourts  in  several  instances.  If  their  Lordships  intended 
to  disturb  or  qualify  it,  as  a  precedent,  it  is  difficult  to  understand 
their  thus  passing  it  by  without  reference  or  observation  of  any 
kind.  In  deference  to  the  views  of  my  colleagues,  I  feel  bound  to 
examine  somewhat  in  detail  the  fact  of  Bissessur  Lai  Sahoo  v. 
JLuchmessur  Singh  (1)  for  the  purpose  of  ascertaining,  if  I  can, 
the  real  grounds  upon  which  the  decision  of  that  appeal  pro- 
oeeded.  One  Natb  Das,  father  of  Eam  Nath  Das,  died  in  1853 
leaving  his  son  and  a  widow  him  siuviving.  Bam  Nath  Das 
died  in  1855,  and  he  left  a  widow  and  two  sons  Musahib  and  Chu- 
man.  In  1862  three  suits  were  instituted  on  behalf  of  the  infant 
Baja  of  Bamnagar  for  arrears  of  rent  alleged  to  be  due  from 
Nath  Das  and  Bam  Nath  Das'  family,  and  they  were  directed  as 
follows.  The  first  against  the  widows  of  Nath  Das  and  Bam  Nath 
Das  as  guardians  of  Musahib  and  Chuman ;  the  second  against  Musa- 
hib  as  heir  of  Nath  Das ;  the  third  against  the  widow  of  Bam  Nath 
Das  as  guardian  of  Musahib.  It  would  therefore  seem  that  in  each  ' 
Buit  the  defendants  were  brought  on  to  the  record,  not  only  for  them- 
selves and  any  interest  they  individually  might  have,  but  in  a  repre- 
sentative capacity.  It  must  be  conceded  that  neither  in  the  second 
nor  in  the  third  case  was  Chuman  specially  mentioned,  but  from  the 
mode  in  which  his  brother  was  cited  in  the  one  and  his  mother  in 
the  other  suit,  they  might  fairly  be  said  to  be  his  representatives, 
and  any  defence  they  could  put  forward  to  the  claim  must  have 
had  the  effect  of  protecting  his  interests  as  well  as  their  own. 
Then  as  to  the  decrees,  they  were  passed  in  case  No.  1  against  the 
property  left  by  Nath  Das  and  Bam  Nath  Das ;  in  No  2  against  the 
property  left  by  Nath  Das  only;  in  No.  3  against  the  property  left 
by  Bam  Nath  Das.  In  execution  no  objection  was  ever  made, 
either  by  the  widow  or  by  Musahib  or  Chuman,  and  it  was  under 

(1)  6  Calc.  L.  E.,  477 ;  L.  E.,  6  Ind.      (2)  L  L.  B.,  8  Calc,  198. 
App.,  283. 
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the  Bpeoial  oirouinstaiioes  of  a  suit  so  brouglit  and  relief  thus  decreed 
that  the  property  left  by  Nath  Das  and  Earn  Nath  Das  was 
brought  to  sale  and  purohased  by  the  decree-holder.   It  appears  to 
me  that,  substantially^  if  not  to  technical  completeness,  the  principle 
in  Deendyai  Lai  v.  Jugdeep  Narain  Singh  (1)  already  adverted  to 
of  making  the  co-sharers  parties  was  complied  with  by  the  judgment 
creditor  in  framing  his  suit,  and  the  right  which  Musahib  and 
Ghuman  professed  to  possess  to  recover  their  interest  to  the  extent 
to  which  it  had  been  taken  under  sale  in  execution  of  decrees  Nos.  2 
and  3  was  a  mere  bag  of  wind,  which  conveyed  nothing  to  the 
purchaser,  the  plaintiflE  in  the  suit  in  which  the  Privy  Council 
judgment  was  given.   For  as  to  Musahib  it  is  difficult  to  see  what 
pretence  he  could  put  forward  to  defeat  the  auction-purchaser.  In 
the  first  suit,  which  neither  he  nor  his  brother  ever  sought  to 
impugn,  he  was  properly  represented  by  his  grandmother  and 
mother  as  guardians  of  himself  and  brother ;  in  the  second  he  was 
personally  a  party ;  while  in  the  third  he  was  again  cited  through 
his  mother  as  guardian.   He  therefore  was  from  the  beginning  to  the 
end  of  the  litigation  involving  liability  to  the  joint  family  property 
identified  with,  and  directly  or  indirectly  made  cognizant  of,  the 
suit  by  which  it  was  sought  to  charge  his  share  for  his  grand- 
mother's and  father's  debts.   As  regards  Chuman  I  have  already 
pointed  out  why  his  mother  and  brother  may  be  considered  to  have 
represented  his  interest  as  well  as  their  own,  and  it  is  with  refer- 
ence to  all  the  circumstances  I  have  detailed  that  it  appears  to  me 
the  opinion  of  their  Lordships  of  the  Privy  Council,  that  "the 
decrees  were  substantially  in  respect  of  a  joint  debt  of  the  family 
and  against  the  representative  of  the  &mily,  and  might  properly 
be  executed  against  the  joint  family  property"  must  be  confined. 
In  short  it  was  patent  upon  the  face  of  the  record  that  the  defend- 
ants in  each  proceeding  were  brought  into  Court  as  representatives 
of  all  the  interests  in  the  joint  family  estate,  and  had  full  opportu« 
nity  of  protecting  the  rights  of  themselves  and  the  other  co-sharers. 

I  therefore  entirely  fail  to  see  in  what  way  their  Lordships' 
decision  in  Bissessur  LaU  Sahoo  v.  Lachmessur  Singh  (2)  can  be 
held  to  disturb  the  authority  of  Deendyai  LaC%  case  (1),  the  principle 


(1)  I.  L.  E.,  8  Calc,  198.      (2)  6  Calo.  L.  E.,  477 ;  L.  E.,  6  Ind.  App.,  238. 
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of  whioh  appears  to  me  to  be  direetly  applicable  to  the  present  appeal.  issi 
Bhawani  Prasad  might  have  so  framed  his  suit  against  Elalandar  Lai  BimNabaik 
as  to  make  it  one  for  the  recovery  of  a  debtinourred  by  him  in  the 
oharacter  of  head  and  manager  of  a  joint  Hindu  f  amily,  and  by  join-  Bhawani 
ing  the  sons  and  grandsons,  of  whose  existence  he  was  perfectly 
well  aware,  all  difficulty  might  have  been  obviated.  As  he  did  not 
do  so,  he  cannot  in  my  opinion  take  under  the  auction-purchase  at 
the  sale  in  execution  more  than  the  share  of  the  person  against 
whom  he  obtained  his  decree.  The  argument  that  hardship  is 
thus  entailed  upon  him  I  cannot  entertain,  and  it  seems  to  me 
much  greater  injustice  and  inconvenience  would  be  caused  by 
allowing  the  rights  and  interests  of  persons  to  be  disposed  of  by 
sale  in  execution  of  decrees  in  suits  to  which  neither  in  person  nor 
by  a  representative  were  they  cited  as  parties,  than  by  leaving 
auction-purchasers  in  their,  natural  position  of  taking  what  is  in 
terms  sold  to  them  and  no  more.  I  am  fortified  in  this  view  by  a 
valuable  and  exhaustive  judgment  of  Innes,  J.,  in  Venkatardmdyyan 
V.  Venkalasubramdnia  Dikahatar  (1),  with  which  I  may  say  I 
entirely  concur  not  only  in  the  conclusions  but  in  his  criticisms  on 
the  several  cases  to  which  he  refers,  all  of  which  I  have  been  at 
pains  to  examine  and  consider.  I  would  therefore  reverse  the  deci- 
sion of  the  lower  Courts  and  decree  the  appeal,  but,  having  regard 
to  all  the  circumstances,  without  costs. 

The  plaintiffs  appealed  to  the  Full  Court  from  the  judgment  of 
Pearson,  J.,  under  d.  10  of  the  Letters  Patent,  raising  the  same 
contention  as  they  had  raised  before  the  Division  Bench. 

The  Senior  Oovernment  Pkader  (Lala  Jmla  Prasad)  for  the 
appellants. 

If unshi  Eaahi  Prasad  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Court : 
Pearson,  Spankib,  and  Oldfield,  JJ.,  concurring — The  suit 
has  been  brought  to  recover  1  anna  7^  pies  out  of  a  2-anna  share 
in  a  village  and  four  shares  of  two  buildings,  by  setting  aside  two 
auction-sales  dated  20th  and  15th  March  1879,  respectively,  held  in 
execution  of  a  decree,  dated  21st  June  1878,  obtained  by  Bhawani 

(1)  I.  L.  B.,  1  Mad.,  358. 
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1881  Prasad  agunst  Ealandar  Lai  in  a  suit  wliioh  the  former  brought 
BamNabuk     *         dated  16th  Juno  1875,  executed  in  his  &YOur  by  Ka- 


are  the  four  sons  of  Ealandar  Lai,  and  sue  to  recover  their  shares 
on  the  ground  that  Ealandar  Lai  contracted  the  debt  without  legal 
necessity.  The  defence  was  that  the  money  had  hem  borrowed 
tox  family  necessities  and  with  consent  of  plaintiffs.  Both  Courts 
dismissed  the  suit.  In  second  appeal  to  this  Court  a  plea  was 
taken  by  plaintiffs  that  Bhawani  Prasad  bought  only  the  rights 
and  interests  of  Kalftpdar  Lai,  and  not  the  shares  of  plaintiffs,  who 
were  not  parties  to  the  suit,  which  was  brought  against  their  father 
only.  The  appeid  was  heard  by  a  Division  Bench  consisting  of 
Pearson,  J.,  and  Straight,  J.,  and  the  decnrees  of  the  lower  Courts 
were  i^Simed,  Mr.  Justice  Straight  dissentiDg.  An  appeal  has  now 
been  preferred  to  the  Court  at  large  from  the  judgment  of  Mr. 
Justice  Pearson  on  the  same  ground  taken  before  the  Division 
Bench. 

The  question  to  be  determined  is  whether  the  rights  and  inter- 
ests of  E!alandar  Lai  only  in  the  property  passed  to  Bhawani  Pra- 
sad at  the  two  sales,  or  whether  the  whole  family  property  was  sold, 
including  the  sons'  interests,  and  in  order  to  arrive  at  a  determination 
we  must  examine  the  proceedings  in  the  suit  brought  by  Bhawani 
Prasad  against  Ealandar  Lai,  and  the  decree  made  in  it,  and  the 
execution-proceedings,  in  order  to  ascertain  if  the  decree  was  made 
for  the  recovery  of  a  family  debt  against  Ealandar  Lai  as  represen- 
tative of  a  joint  Hindu  family.  In  the  case  of  Bmessur  Lall  8ahoo 
V.  Luchmesmr  Singh  (1)  two  decrees  had  been  obtained  against  a 
member  of  a  joint  Hindu  family  as  heir  of  lus  grandfather  to 
recover  a  family  debt,  and  it  was  held  that  the  entire  family  pro- 
perty was  properly  saleable  under  those  decrees.  Their  Lordships 
observed:  ^^It  appears  to  their  Lordships  that  acting  on  the  prin- 
ciple which  follows  from  their  finding  that  this  fanuly  is  joint,  it 
must  be  assumed  that  Musahib  Das  is  sued  as  a  representative  of 
the  family/'  That  decision  therefore  is  an  authority  f<»r  holding  that, 
when  a  suit  is  brought  to  recover  a  family  debt  against  a  member 


(1)  5  Calc.  L.  E.,  477 ;  L.  B.,  6  Ind.  App.,  m. 
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of  a  joint  Hindu  faimly,  it  may  be  Oismiied  that  tbe  defendant  is  I8BI 
aaed  asrepresentatiTe  of  the  family ;  and  also  for  holding  that,  when  Eam  Nabain 
looking  at  the  substance  of  the  oases  and  the  deorees  the  latter  are 
snbstantially  deorees  in  respeot  of  a  joint  debt  of  the  family  and  Bhawavi 
agaiost  the  representatives  of  the  family>  they  may  be  properly 
executed  against  the  family  property.   To  oonsider  the  father  as 
repreeenting  the  family  in  a  suit  broi^ht  against  him  for  recovery 
of  a  family  debt  is  quite  consistent  with  the  status  of  a  joint  Hindu 
family,  in  which  the  father  in  regard  to  his  minor  sons  is  the 
natural  guardian  in  all  cases,  until  partition  takes  place  the  legal 
head  and  representative  of  the  family  in  all  dealings  respecting  the 
family  property. 

In  the  case  before  us  it  is  admitted  that  of  the  four  sons  of 
Elalander  Lai  three  were  minors  under  the  father's  guardianship 
when  the  bond  dated  the  16th  June  1876  was  executed,  wd  it 
was  witnessed  by  the  fourth  adult  son.   It  is  now  disputed 
that  Ealandar  Lai  was  acting  for  the  family  and  borrowed  the 
money  for  family  necessities,  a  fact  which  sufficiently  appears 
from  the  recitals  in  the  bond,  and  the  suit  was  brought  against 
Kalandar  Lai  for  the  recovery  of  this  fanuly  debt  from  the  hypo- 
thecated and  other  property,  and  the  de(»ree  was  made  for  the  sum 
due  by  enforcement  of  the  hypothecation,  and  the  decree-holder  in 
taking  out  execution  applied  to  bring  to  sale  the  entire  two  annas 
share  hypothecated  and  the  two  buildings,  all  being  joint  family 
property.   Looking  to  the  above  facts  it  seems  reasonable  to  hold 
that  Kalandar  Lai  represented  his  sons  in  tke  suit  brought  for 
recovery  of  the  family  debt,  and  that  the  intention  of  the  decree 
was  to  recover  the  debt  from  the  hypothecated  family  property,  the 
whole  of  which  it  was  intended  to  sell  at  the  auction-sale,  and  the 
auotion«purchaser  is  entitled  to  the  same.   It  appears  that  the  two 
houses  sold  in  execution  of  the  decree  dated  21st  June  1878  were 
not  hypothecated  in  the  bond  dated  15th  June  1876,  and  that 
the  decree  above-mentioned,  while  it  awarded  to  the  plaintiff  in  the 
suit  whioh  it  terminated  jtbe  total  amount  claimed  by  him  with 
future  interest,  only  provided  for  its  realization  by  the  enforcement 
of  the  Uen. ,  Had  the  plcuntiffs  in  the  suit  which  is  brought  before 
us  by  the  present  appeal  claimed  avoidance  of  the  sales  of  the 
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1881  hoosoB  in  80  far  as  their  own  rights  and  interests  were  affeoted 
BamNabai^  *J^®^l^y>  ground  that  those  sales  oould  not  legally  be  made 

Lal      in  exeouiion  of  the  decree,  it  would  have  been  incumbent  on  us  to 
BHAWAia  determine  the  question  raised  by  such  a  contention  as  to  the  right 
Pbasad.    oonstruction  of  the  terms  of  the  decree.   But  as  no  such  conten- 
tion has  been  made  by  or  on  behalf  of  the  plaintiffs  at  any  stage 
of  the  proceedings,  either  in  the  lower  Courts  or  in  this  Court,  we 
do  not  feel  called  upon  to  decide  it. 

The  decision  of  the  Privy  Council  in  Deendyal  Lal  v.  Jugdeep 
Narain  Singh  (1)  has  been  pressed  upon  us  as  an  authority  for 
holding  that,  as  the  sons  were  not  formally  made  defendants  in  the 
suit  brought  against  their  father  Kalandar  Lal,  the  decree  obtained 
in  that  suit  can  only  be  considered  to  be  a  persoual  decree  against 
Kalandar  Lal,  and  that  neither  the  decree  nor  the  auction-sales 
made  under  it  will  affect  them.  That  case,  however,  does  not  neces- 
sarily conflict  with  the  principle  laid  down  in  Bisseasur  Lall  Sahoo 
y.  Luchmessur  Singh  (2)  or  with  the  view-  now  taken  in  the  case 
before  us.  The  facts  of  the  case  of  Deendyal  Lal  v.  Jupdeep  Narain 
Singh  (1)  are  distinguishable.  There  the  decree-holder,  Deendyal 
Lal,  had  obtained  a  bond  from  Toofani  Singh,  the  father  of  the 
plaintiff,  in  which  certain  property  was  hypothecated,  but  he  con- 
tented himself  with  suing  Toofani  Singh,  and  obtaining  a  money 
decree  only  against  him,  and  instead  of  taking  steps  to  enforce 
the  hypothecation  he  took  out  execution  against  the  right,  title,  and 
share  of  Toofani  Singh  only  in  some  joint  family  property  belong- 
ing to  him  and  his  son  the  plaintiff,  property  which  had  not  been 
claimed  by  him  in  h&  suit  nor  decreed,  and  he  himself  became  the 
purchaser.  As  observed  by  Mr.  Justice  Phear  in  his  judgment  in 
'  that  case,"  the  property  was  not  sold  in  pursuance  of  a  decree 
directing  that  it  should  be  sold,  or  in  any  manner  pointing  out  that 

it  was  the  property  out  of  which  the  debt  should  be  realized  The 

judgment-debtor  chose  for  reasons  of  his  own  simply  to  sell  the 
right,  title,  and  interest  of  the  father ;  and  he  cannot  now,  I  think, 
be  heard  to  assert  that  he  is  entitled  to  hold  the  whole  property,  as 
if  he  had  in  fact  sold  the  whole  family  property,  and  was,  at  the 
time  of  the  execution-sale,  entitled  to  do  so  (3) .     It  is  in  these  points 

(1)  I.  L.  E.,  3  Calc,  198.  (2)  6  Calc.  L.  E.,  477 ;  L.  E.,  6  Ind. 

(8)  12  B.  L.  E.,  at  pp.  102, 103.  App.,  283. 
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that  the  case  we  are  dealing  with  and  that  of  Bissesmr  Lall  Sahoo  v.  1881 

Luchmesmr  Singh  (1)  are  to  be  distinguished  from  that  of  Deen-  rImnIbIin 

dyal  Lai  v.  Jug  deep  Narain  Singh  (2) :  and  in  the  case  cited  by 

Mr.  Justice  Straight  in  his  judgment —  Venkatardrndyyan  y.  Venkatw  Bhawani 

subramdnta  Dikshatar  (3)— it  will  be  seen  that  the  judgment  of  the  ^^sad. 

Chief  Justice  and  Mr.  Justice  Kindersley  proceeded  on  the  ground 

that  nothing  in  the  litigation  indicated  that  it  was  intended  to 

enforce  the  debt  due  from  the  whole  family,  and  that  the  decree 

was  not  passed  against  the  father  as  managing  member  of  the 

family,  and  therefore  the  question  whether  his  minor  sons  though 

not  parties  to  the  record  may  be  considered  as  represented  by  their 

father  did  not  arise.   In  each  case  we  have  to  ascertain  what  the 

intention  and  operation  of  the  decree  and  execution-proceedings 

substantially  are,  and  to  give  effect  to  them.   The  appeal  should 

be  dismissed  with  costs. 

Stuabt,  O.J. — substantially  concur  in  the  judgment  of  my 
colleagues  Pearson,  SpanUe,  and  Oldfield,  J  J.,  and  in  their  examin- 
ation of  the  authorities  which  were  referred  to  at  the  argument. 
The  case  of  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (2)  is  clearly 
distinguishable,  and  in  my  opinion  has  no  application  to  the  case 
before  us,  as  to  which  it  seems  to  me  that  the  reasons  assigned  by 
the  Judge  for  the  conclusion  he  arrived  at  are  sufiSdent.  It  cannot 
I  think  be  for  one  moment  doubted  that  the  defendant  Ealandar 
Lai  incurred  the  debt  in  question  for  a  necessary  and  not  for  an 
immoral  or  extravagant  purpose,  and  that  he  executed  the  bond  in 
suit  in  a  representative  capacity  in  behalf  of  the  family,  and  the 
bad  faith  of  the  plaintiffs  is  but  too  apparent,  they  having  been  not 
only  consenting  parties  to  the  mortgage,  but  having  taken  benefit 
nnder  it.  Under  these  circumstances,  the  doctrine  of  the  Hindu  law 
on  the  subject  laid  down  by  Mr.  Justice  West  in  his  admirable  digest 
of  the  Hindu  Law,  2nd  edition,  1878,  page  340,  strictly  applies, 
where  it  is  stated  that  "the  Hindu  law  lays  down  broadly  that  sons 
and  grandsons  shall  discharge  the  obligation  of  their  ancestors, 
except  where  they  have  been  contracted  f  dr  immoral  purposes,  and 
this  duty  is  not  altered  by  a  partition  amongst  the  sons. "   I  am 


(1)  5  Calo.  L.  E.,  477 ;  L.  B  ,  6  Ind.     (2)  I.  L.  E.,  3  Calc,  198. 
App ,  238.  (3)  I.  L.  E.,  1  Mad.,  368. 
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igSi  iharof  are  gI  opinion  that  the  order  of  the  Division  Bench  must  be 

Straight,  J. — I  see  no  reason  to  altOT  the  opinion  I  expressed 
Bhawani  upon  this  oaae  when  it  was  before  the  Division  Benoh  of  which  I 
PfiASAD.    ^as  a '  member,  and  I  regret  that  I  am  constrained  to  hold  a  view 
at  variance  with  the  rest  of  the  Oourt   The  impropriety  in  conduct 
or  bad  faith  of  the  plaintrSs-appellants  has  as  &r  as  I  can  see  no 
'    bearing  one  way  or  the  other  upon  the  plain  legal  question  rsused 
by  this  appeal,  namely, — Can  the  rights  and  interests  of  the  other 
members  of  a  joint  Qindu  family  be  affected  by  sale  in  execution 
of  a  decree  against  the  father  alone  for  enforcement  of  lien  under 
a  bond  executed  by  him  charging  the  whole  joint  property,  when 
such  decree  has  been  passed  in  a  suit  in  which  the  father  was  sole 
defendant  and  to  which  none  of  the  other  members  of  the  joint 
family  either  personally  or  by  formally  constituted  representatives 
were  made  parties.   As  I  expressed  my  views  upon  the  matter  at 
length  in  my  former  judgment  it  is  unnecessary  to  recapitulate  them 
now,  or  to  do  more  than  say  that  I  adhere  to  them  and  to  the  order 
which  I  was  then  of  opinion  should  be  passed  on  the  appeal. 

Appeal  dimissed. 


APPELLATE  CIVIL. 


2gg]  Before  Mr,  Justice  Spankie  and  Mr.  Justice  Straight. 

January  28.       BINDESHEI  CHAUBEY  and  othees  (Plaintjffs)  v.  NANDTJ 
"  (Defendaih!).* 

Setum  hy  Appellate  Court  of  plaint  for  amendment  or  presentation  to  proper 
Court-^Appeal  from  Order-Second  Appeal  to  Sigh  Court — Act  X  qf 
1877  {CiM  Frocedure  Code),  ss.  540, 688  (6). 
The  lower  Appellate  Court  (Subordinate  Judge)  decided  on  appeal  by  the 
defendant  from  the  decree  of  the  Court  of  instance  (Munsif)  that  the  Court 
of  first  ixLstance  had  no  jurisdiction  to  entertain  the  suit,  as  the  Talue  of  the 
subject-matter  of  the  suit  exceeded  the  pecuniary  limits  of  its  jurisdiction; 
and  ordered  that  "the  appellant's  appeal  be  decreed,  the  decision  of  the  Mun- 
sif be  reversed,  and  the  record  of  the  case  be  sent  to  the  Munaif  to  return 
the  plaint  to  the  plaintiff  for  presentation  to  the  proper  Court."  The 
plaintiff  appealed  to  the  High  Court  from  such  order  as  an  order  returning 

*  Second  Appeal,  No.  61  of  1880,  from  a  decree  of  Hakim  Bahat  Ali, 
Subordinate  Judge  of  Gorakhpur,  dated  the  21st  July  1880,  reversing  a  de- 
cree of  Maulvi  Abdul  Bazzak,  Munsif  of  Deoria,  dated  the  19th  Marcli  1880. 
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a  pfadnt  to  be  presented  to  the  proper  Conrfc.  Beld  tiiat  sock  order  oould  ]ggi 

not  be  regarded  as  one  to  whi(^  art.  (6)  of  s.  688  of  Act  X  of  1877  was  ap]^-   

cable.    That  relates  to  orders  retnming  plaints  for.  amendment  or  to  be  c^j^^h^y' 

jiresented  to  the  proper  Court  passed  by  a  Court  of  first  instance,  and  not  tf, 

to  an  order  by  an  Appellate  Court  upon  an  appeal  to  it  from  the  decree  of  I^ahdu. 
a  Court  of  first  instance  on  general  grounds.   The  plaintiff's  proper  course 
was  to  bare  preforred  a  second  appeal. 

The  defendant  in  this  snit,  which  was  instituted  in  a  Mnnsifs 
Conrt,  set  up  as  a  defence  to  it  lhat  the  value  of  its  subject-matter 
exceeded  one  thousand  rupees,  and  consequently  the  jurisdiction  of 
the  Munsif  did  not  extend  to  the  suit.  The  Munsif  decided  that 
the  value  of  the  suhject-matter  of  the  suit  did  not  exceed  one 
thousand  rupees  and  the  suit  was  therefore  cognizable  by  him; 
and  proceeded  to  decide  the  suit  on  the  merits  and  gave  the 
plaintifiEs  a  decree.  On  appeal  by  the  defendant  the  lower  Appel- 
late Court  decided  that  the  value  of  the  subject-matter  of  the  suit 
exceeded  one  thousand  rupees  and  the  suit  was  not  eognizaUe  by 
the  Munsif,  and  directed  ^tbat  the  appellant'e  appeal  be  decreed, 
the  decision  of  the  Munsif  be  reserved,  and  the  record  of  the  case 
be  sent  to  the  Munsif  to  return  the  plaint  to  the  plaintiffs  for  pre- 
sentation in  the  proper  Court." 

The  plaintifis  thereupon  preferred  an  appeal  to  the  High 
Court  impugning  the  decision  of  the  lower  Appellate  Court  as  to 
the  value  of  the  subjed)-matter  of  the  suit,  appealing  as  from  an 
order. 

Mr.  Conlan  for  the  appellants. 

Babu  Baroda  Prasad  for  the  respondent. 

The  High  Court  (Spai^kie,  J.,  and  Straight,  J.)  delivered  the 
following  judgment : — 

Straight,  J. — ^PoUowing  our  decision  in  First  Appeal  from 
Order  No.  130  of  1880  (1),  we  do  not  think  that  the  decision  of  the 
Subordinate  Judge  upon  the  appeal  before  him, — "that  the  appel- 
lant's appeal  be  decreed,  the  decision  of  the  Munsif  reversed,  and 
the  record  of  the  case  be  sent  to  the  Munsif  to  return  the  plaint  to 
the  plaintifE  for  presentation  to  the  proper  Court " — can  be  regarded 
as  an  order  to  which  art.  (6)  of  s.  588  of  Act  X  of  1877,  as  amended 
by  Act  XTT  of  1879,  is  applicable.   It  appears  to  us  that  this 

(1)  Unreported, 
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1881     relates  to  orders  ^'retTiming  plaints  for  amendment  or  to  be  pre- 
BiNDESHBi  8®°*^  to  the  proper  Court"  passed  by  the  Court  of  first  instance, 
Chaubbt  and  not  to  a  decision  of  an  Appellate  Court  upon  an  appeal  to  it 
Niaa>TT.    agaiust  the  judgment  of  a  first  Court  on  general  grounds.  The 
proper  course  for  the  appellants  to  haye  pursued  was  to  file  a  special 
appeal,  and  accordingly  this  second  appeal  as  from  an  order  must 
be  dismissed  with  costs.   But  we  direct  that  the  memorandum  of 
appeal  be  returned  to  the  appellants  for  filing,  as  a  special  appeal, 
upon  payment  of  the  requisite  court-fees. 

Appeal  dismissed. 


Before  Mr,  Justice  Pearson  and  Mr,  Justice  SpanJne. 

Janl^  28.     SIBDAE  SAINEY  (Plaintiff)  t;.  PIEAN  SINGH  (Dbfbtoaiit)  • 
 —  Absent  co-sharer — B  c^ib-ul-arz — Trust, 

8  and  his  brother  owned  an  ei^t  annas  share  of  a  Tillage,  and  H  and  D 
owned  the  other  ei^t  annas  share,  the  parties  being  related  to  each  oUier  by 
blood.  In  1865  (Sambat  1921),  at  the  settlement  of  the  village,  the  following 
statement  was  recorded  by  the  Settlement  Officer  in  the  wajih-nUarz  at  the 
instance  of  J?  and  Z),  with  whom  the  settlement  was  made,  8  and  his  brolJier 
being  absent  from  the  village  and  having  been  absent  for  some  ten  years : — 
"  We,  J?  and  D,  are  eqnal  sharers  of  one  eight  annas  and  8  and  (his  brother) 
of  the  other  ei^t  annas  in  the  village  according  to  descent :  ten  years  ago  8 
and  (his  brother)  went  away  into  Orai;  their  present  residence  is  not  known: 
they  have  not  left  woman,  child,  or  heir  of  any  land  in  the  village :  on  that 
aeconnt  the  entire  sixteen  annas  of  the  village  are  in  possession  of  us,  JZ  and 
D :  at  the  time  of  the  preparation  of  the  khewat  we  made  a  gift  of  four  annas 
of  our  own  eight  annas  to  P  and  have  given  him  possession  of  four  annas  of  the 
eight  annas  belonging  to  8  and  (his  brother),  keeping  the  remaining  fonr  annas 
in  our  own  possession :  when  8  and  (his  brother)  return  to  the  village  we  three 
who  are  in  possession  shall  give  up  the  eight  annas  share  of  the  aforesaid  per- 
sons." In  March  1880  8  sued  P  for  possession  of  the  four  annas  mentioned 
in  the  wajib-ul-arz  as  having  been  made  over  to  him  by  S  and  D  out  of  the 
eight  annas  share  belonging  to  8  and  his  brother.  He  based  his  suit  upon 
the  ioajih-ul-arz,  but  did  not  expressly  state  that  the  share  in  suit  had  been 
intrusted  to  ^and  D  on  the  understanding  that  it  should  be  returned  to  ^in^ 
when  he  reclaimed  it.  The  lower  appellate  Court  dismissed  the  suit  as 
barred  by  limitation  on  the  ground  that  P>  possession  of  the  share  in  suit 
became  adverse  in  1866  or  1867,  more  than  twelve  years  before  the  institution 
of  the  suit,  when  8^  having  returned  to  the  village,  had  claimed  the  share  and 
P  had  refused  to  surrender  it.   On  second  appeal  it  was  contended  by  8 

•  Second  Appeal,  No.  827  of  1880,  from  a  decree  of  J.  Liston,  Esq., 
Deputy  Commissioner  of  Lalitpur,  dated  the  17th  June  1880,  reversing  a 
decree  of  W.  J.  Greenwood,  Esq.,  Extra  Assistant  Commissioner  of  Lalitpur, 
dated  the  13th  April  1880. 
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that  under  the  tonus  of  the  wctfih-ul-arz  P's  possession  was  that  of  a  trustee  igg^ 

and  his  possession  could  not  be  held  to  be  adverse.   

Per  Spankib,  J.— That,  inasmuch  as  there  was  no  direct  evidence  that  the  S^ney 
share  in  suit  had  been  intrusted  bj  i9  to  ^and  D  on  the  understanding  that  tf. 
it  should  be  returned  to  him  when  he  reclaimed  it,  and  as  such  a  trust  could 
not  be  implied  from  the  terms  of  ikewajib-ul-arz,  which  amounted  to  nothing 
more  than  an  acknowledgment  of  S^s  title  and  an  offer  to  surrender  posses- 
sion when  he  returned,  and  as  when  he  did  return  in  1866  or  1867  P  refused 
to  surrender  possession,  8  was  bound  to  have  sued  to  recover  the  share  in 
suit  within  twelve  years  from  the  date  of  such  refusal,  and  as  he  had  &iled 
to  do  so,  the  suit  was  barred  by  limitation. 

Per  Pbabson,  J.— That  although  no  mention  was  made  in  the  wajib-uUarz 
of  such  a  trust  as  was  contended  for,  yet  the  terms  of  that  document  strongly 
suggested  the  creation  of  such  a  trust.  Having  regard  to  the  terms  of  the 
wajib'td-arz  and  to  the  &ct  that  S  and  his  brother  were  not  strangers  to  H 
and  D,  nor  merely  oo-sharers,  but  near  blood  relations,  probably  residing 
together  on  the  same  premises  and  partners  in  agricultural  labours,  further 
inquiry  should  be  made  with  the  view  of  elucidating  the  nature  of  the 
acquisition  of  5"  and  D  of  the  share  and  of  their  subsequent  possession. 

The  foots  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgments  of  the  High  Court. 

Lala  Latta  Prasad  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri  for  the  respondent. 

The  High  Court  (Pbabson,  J.,  and  Spankib,  J.)  delivered  the 
following  judgments : — 

Spankib,  J.— The  suit  (1)  was  for  a  4*anna  shoj^e  in  mauza 
Bedora  under  the  provisions  of  paragraph  12  of  the  village  adminis- 
tration-paper. The  plaint  avers  that  Sirdar  Sainey  (plaintiff)  and 
Sabsukh  Sainey  (deceased)  were  brothers  and  were  both  absent 
from  the  village  at  the  last  settlement  serving  as  customs  ehap- 
rasis  in  Orai:  they  never  heard  of  the  settlement  operations  and 
could  not  be  present  to  secure  possession  of  their  8-anna  share : 
Hirdey  and  Dariao  Singh  were  the  owners  of  the  remaining  eight 
annas  and  were  found  in  possession  of  the  eight  annas  belonging 
to  plaintiff  and  Sabsukh :  these  two  persons  sold  a  4-anna  share 
to  Piram  Singh  defendant :  plaintiff  and  Sabsukh  were  recorded  in 
the  hhetoaty  or  record-of -rights,  as  '^absentees  out  of  possession : 
in  Sambatl926  (March  1869— April  1870)  plaintiff  and  his  brother 
(1)  Instituted  on  the  6th  March  1880. 
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1881     retnmed  to  Bedora  and  got  back  four  annas  out  of  their  eight 
gj^^    annas,  but  Piran  Singh,  defendant,  would  not  give  up  the 
8ainbt    4-anna  share  now  in  suit :  Sabsukh  died  in  Sambat  1928  or  1871 
PijiAJT     -A-.D.  :  the  plaintiff  procured  record  of  his  name,  but  defendant 
Swaa.    Piran  Singh  would  not  give  up  possession  of  the  4-anna  share: 
the  plainti|E  sold  his  own  4-anna  share  (reserving  a  small  plot 
of  land  as  haq-i-maUkana)  to  Mannu  Lai  and  Piarey  Lai :  he  now 
brings  this  suit  under  paragraph  12  of  the  administration-papear. 
I  quote  the  t^ms  of  the  administration-paper  relative  to  the  shares 
of  absent  proprietors:— Paragraph  12— Of  owners  out  of  pos- 
session.— ^We  Hirdey  and  Dariao  Singh  are  equal  sharOTS  of  one 
eight  annas  and  Sabsukh  and  Sirdar  Saine  j  the  owners  of  the 
other  eight  annas  share  in  the  village  according  to  descent :  ten 
years  ago  Sabsukh  and  Sirdar  went  away  into  Orai :  their  present 
residenoe  is  not  known :  they  have  not  left  any  woman,  child,  or 
heir  of  any  kind  in  the  village :  on  that  account  the  entire  dxteea 
annas  of  the  village  are  in  possession  of  us  Hirdey  and  Dariao :  at 
the  time  of  preparation  of  the  kkewai  we  made  a  gift  of  four  annas 
out  of  eight  annas  of  our  own  to  Piran  Singh,  and  haye  given 
possession  of  four  annas  out  of  eight  annas^  the  property  of  Sab- 
sukh and  Sirdar  in  our  possession,  to  the  said  Piran  Singh,  keep- 
ing the  remaining  four  annas  in  our  possession :  when  Sabsukh 
and  Sirdar  return  to  the  village  and  claim  their  property,  we 
three  who  are  in  possession  shall  give  up  the  eight  annas  share  of 
the  aforesaid  persons/'    The  defendant  Piran  Singh  rej^ed 
that  plaintiff  had  been  absent  32  years  from  the  village :  the 
settlement  was  made  with  Hirdey  and  Dariao  Singh :  when  the 
khewat  was  written  they  recorded  Sabsukh  and  Sirdar  as  pro- 
prietors of  four  annas  each  out  of  possession  :  the  administration- 
paper  provided  for  the  return  of  the  shares  to  them  on  their 
return  :  in  the  meantime  Hirdey  and  Dariao  Singh  constituted 
defendant  a  sharer  of  eight  annas  :  they  sold  four  annas  out  of 
their  own  share  and  four  annas  out  of  the  eight  annas  of  Sabsukh 
aiid  Sirdar  :  defendant  then  spent  Rs.  500  on  restoring  the  village : 
in  Sambat  1928  (March  1866— April  1867)  plaintiff  and  Sabsukh 
returned  to  Bedora,  and  defendant  offered  to  give  up  the  four 
annas  in  suit  to  them,  but  they  refused  to  take  the  share  and  again 
left  the  village  :  again  in  Sambat  1929  (April  1872— March  1873) 
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they  retained  and  disposed  of  the  share  by  sale  to  Mannn  Lai 
and  Fiarey  Lai,  retaining  a  plot  of  land  as  haq4-malikana :  as 
plaintiff  has  parted  with  the  share  the  donees  alone  can  sue  for 
possession. 

The  first  Court  found  that  the  alleged  gift  by  plaintiff  of  the 
four  annas  to  Mannu  Lai  and  others  did  not  affect  the  case :  plaintiff 
was  recorded  as  owner  of  the  share  and  by  the  terms  of  the  admi- 
nistration-paper defendant  was  bound  to  restore  it.  The  Assistant 
Commissioner  therefore  made  a  decree  in  plaintiff's  favour.  Upon 
this  the  defendant  appealed  to  the  Deputy  Commissioner,  who 
thoaght  it  neoessary  to  make  some  further  inquiry.  But  he 
observed  that  on  the  4th  September  1872  Hirdey  and  Dulari,  son 
of  Dariao  Singh,  and  Sirdar  (the  plaintiff)  gave  by  a  deed  of  gift 
twelve  annas  to  Mannu  Lai  and  others,  but  when  giving  possession 
it  appeared  that  Piran  Singh  was  in  possession  of  Sirdar's  four  annas 
share.  I  take  this  to  mean  that  no  effect  was  given  to  the  gift,  and 
I  would  add  here  that  I  agree  with  the  Munsif  that,  as  between 
the  plaintiff  and  defendant  in  this  suit,  this  alleged  gift  to  other 
persons  who  are  not  before  the  Court  is  no  part  of  the  case.  The 
Deputy  Commissioner  did  not  believe  that  Piran  Singh  had  spent 
Bs.  500  in  improving  the  village,  and  if  he  did  spend  Es.  500  he 
did  so  for  his  own  benefit,  well  knowing  that  by  the  terms  of  the 
reoord-of-rights  he  would  have  to  restore  the  4-anna  share  of 
Sahsukh  and  Sirdar  on  their  return,  and  that  there  was  no  stipu- 
lation in  the  record-of-rights  to  to  expenditure.  But  the  first  Court 
had  not  considered  the  question  of  limitation  raised  by  Piran  Singh, 
and  therefore  it  remained  to  inquire  on  what  date  Sirdar  returned 
to  the  village,  for  from  that  date  will  the  time  allowed  by  law 
run.  In  order  to  ascertain  this  point  the  Deputy  Commissioner 
himself  examined  Sirdar  and  Piran  Singh  and  others,  and  amongst 
them  the  patwdrf;  and  upon  the  statement  of  Sirdar  himself  and 
from  the  patwfirl's  evidence  and  settlement  papers  he  found  that 
the  suit  was  barred  by  limitation,  inasmuch  as  Sirdar  admitted  that 
he  returned  two  years  before  the  famine  of  1868-1869,  i.  in  1866 
or  1867.   The  Deputy  Commissioner  therefore  decreed  the  appeal. 

It  is  contended  in  special  appeal  that  the  possession  of  defendant 
under  the  terms  of  the  administration-paper  wap  not  adverse  but 
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18SI  that  of  a  trustee  on  behalf  of  appellant :  therefore  the  snit  was  not 
Sm^Ib""  harred  by  lapse  of  time.  If  by  the  appeal  it  is  intended  to  rely  upon 
Sainbt  the  administration-paper  as  declaring  or  constituting  a  trust,  I 
PiBAK  do  not  think  that  it  does  anything  of  the  Und.  I  have  already 
Singh,  ^jj^^  jjg  terms.  The  shareholders  in  possession  are  called  upon  by 
the  Settlement  Officer  to  state  what  they  know  about  the  share. 
They  make  their  statement  for  the  information  of  the  Settlement 
Officer,  who  lb  bound  to  record  the  shares^  and  paragraph  12  of  the 
administration-paper  records  the  statement  made  by  the  share- 
holders on  the  point ;  and  paragraph  12  of  the  administration -paper 
in  this  snit  records  that  the  plaintiff  and  Sabsukh  owned  eight 
annas:  that  they  are  out  of  possession  for  ten  years:  that  Hirdey 
and  Dariao  Singh  are  in  possession  of  the  entire  sixteen  annas  in 
consequence  of  their  absence ;  that  Firan  Singh  has  got  possession  of 
eight  annas  under  an  agreement  with  them,  but  that  all  three 
would  restore  the  shares  after  Sabsukh  and  Sirdar  returned  and 
claimed  them.  They  do  not  profess  to  be  holding  the  shares 
under  any  trust  from  Sabsukh  and  Sirdar,  nor  to  be  under  any 
agreement  with  them  to  restore  the  share  when  they  returned. 
They  simply  do  not  deny  but  admit  the  ownership  of  Sabsukh  and 
Sirdar  Singh,  and  they  account  for  their  own  possession  of  all  the 
lands  by  the  fact  that  ten  years  previously  these  persons  had  aban- 
doned the  village  '4eaving  no  woman,  child,  or  heir  behind  them." 
The  plaintiff  himself  in  this  case  does  not  come  into  Court  upon 
a  claim  founded  on  a  trust  declared  by  himself  and  his  brother  Sab- 
sukh when  they  left  the  village.  There  is  no  evidence  called  to 
support  any  trust.  The  twelfth  paragraph  of  the  administration- 
paper  does  as  abeady  found  profess  that  the  parties  in  possession  are 
holding  for  the  benefit  of  Sabsukh  and  Sirdar.  In  one  sense  the 
parties  in  possession  may  be  said  not  to  expect  their  return,  for  they 
left  ten  years  before,  and  from  the  patw&ri's  evidence  the  kAetccU 
and  the  administration-paper  were  prepared  in  1865.  They  are  dated 
on  the  26th  January  1865,  though  they  were  not  attested  until 
July  1868,  so  that  when  the  statement  was  made  concerning  their 
shares  these  men  had  already  been  absent  from  the  village  for  ten 
years,  during  which  time  Hirdey  and  Dariao  Singh  had  been  in  pos- 
session and  enjoying  the  profits.  Because  Hirdey  and  Dariao  Singh 
acknowledged  that  by  descent  Sabsukh  and  Sirdar  were  owners 
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of  eight  annas,  beoanse  they  were  willing  to  ^ve  up  the  shares  188I 
on  the  return  of  the  absentees,  their  willingness  to  do  this  cannot  be  ""sibdIb" 
carried  further  than  the  statement  goes.   The  record  in  the  adminis-    S  ainbt 
tration-paper  is  not  a  trust  by  implication.    It  is  not  as  if  it  was  the  Pibait 
writing  of  a  trustee  stating  the  trust  or  written  in  language  clearly  Singh. 
expressing  a  trust.    The  record  is  nothing  more  than  a  simple 
statement  of  &cts  made  at  the  bidding  of  a  Settlement  OfiSoer.  It 
was  ruled  by  this  Court  in  a  very  similar  oBse—DoorJun  v.  Chaina 
(1) — as  follows:    As  to  the  existence  of  a  trust,  none  is  suggested. 
The  plaintifb'  ancestors  quitted  the  village  many  years  ago.  The 
def  endantsjco-sharers,  entered  into  possession  of  their  lands,  and  have 
fiinoe  held  them.  The  records  still  continued,  however,  to  make  men- 
tion of  the  names  of  the  absentees ;  ♦  ♦  ♦  ♦  The  mere  entry  in 
the  Collector's  records  of  the  names  of  the  absentees  could  not  of  itself 
avail  to  alter  the  character  of  the  holding.   It  is  admitted  by  the  res- 
poudents'  pleader  that  no  other  evidence  appears  on  which  the  sup* 
position  can  be  supported  that  there  was  any  trust  or  confidence  be- 
tween the  absentees  and  the  respondents."   Here  the  plaintiff  does 
not  allege  a  trust,  and  the  only  apparent  difference  between  this  cajse 
and  the  one  cited  is  that  the  parties  in  possession  say  that  if  Sab- 
sukh  and  Sirdar  return  they  would  give  up  the  lands.   This  I  cannot 
think  is  an  admission  that  they  held  the  share  as  trustees  for  the 
absent  owners,  having  undertaken  to  do  so  when  Sabsukh  and  Sirdar 
left  the  village,  or  that  they  constituted  themselves  as  trustees  for  them 
in  1866.    In  another  case — Nahana  v.  Dya  Ram  (2) — where  the 
plaintiffs  sued  to  recover  a  share  in  a  village  on  the  allegation  that 
it  had  been  taken  by  the  other  shareholders  of  the  village  in  trust  for 
their  father,  according  to  custom,  on  his  absconding  from  the  village 
by  reason  of  his  inability  to  pay  his  quota  of  Government  revenue, 
it  was  held  that  the  only  evidence  of  custom  was  a  provision  in  the 
administration-paper  that  the  share  of  a  person  should  be  held  in 
trust  for  him  for  twelve  years  only.   It  was  held  that,  as  the  father 
of  the  plaintiffs  did  not  reclaim  his  share  within  twelve  years,  the 
plaiutiffs'  right  was  forfeited.   The  trust  was  described  in  the  set- 
tlement record  as  a  ^^sipurdagC^  The  Court  remarked  that    there  is 
no  evidence  except  the  administration-paper  of  1851  from  which 
we  can  gather  what  the  terms  of  the  custom  were  under  which  the 
(1)  N.-W.  P.  H.  C.  Eep.,  1870,  p.  43.  (2)  N.-W.  P.  H.  C.Eep..  1878,  p,  170. 
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trust  is  alleged  to  have  been  oonstitnted."   The  Ootirt,  however, 
aooepted  it  as  a  record  of  a  pre-existing  oostom.   Now  this  would 
seem  to  show  that  the  custom  of  that  particular  village-community 
was  that,  if  parties  who  were  absent  at  settlement  did  not  return 
within  a  certain  time  after  they  had  gone  away  leaving  their  lands 
with  the  shareholders  who  were  present,  they  would  lose  their  right 
altogether.   The  custom  does  not  support  the  theory  that,  beoanse 
A  is  holding  lands  in  consequence  of  Bj  the  owner,  having 
abandoned  the  village,  leaving  no  wife,  child,  or  heir,  that  A  thereby 
constitutes  himself,  in  the  absence  of  any  agreement  between 
the  parties,  as  a  trustee  for  B  for  ever.   On  the  contrary,  the  par- 
ticular reference  to  twelve  years  goes  to  show  that  the  community 
did  not  recognise  the  right  of  any  sharer  to  leave  his  lands,  with- 
out any  special  trust,  in  the  hands  of  the  sharers,  and  to  claim  them 
after  the  general  limitation  law  of  the  country  had  barred  their 
daim  to  re-enter. 

But  now  I  turn  to  another  case — Piarey  Lai  v.  Saliga  (1)  — 
which  is  very  pertinent  to  the  present  case.  In  this  suit  a  clause 
of  the  administration-paper  stated  in  general  terms  that  absconders 
from  the  village  should  receive  back  their  property  on  their  return, 
and  certain  persons,  who  absconded  from  the  village  before  the 
administration-paper  was  recorded,  sued  to  enforce  the  clause 
against  the  purchaser  of  their  property  from  the  oo-sharer  who  had 
taken  possession  of  it  on  their  absconding,  and  who  was  no  party 
to  the  administration-paper,  alleging  that  their  property  had  vested 
in  such  co-sharer  for  them.  But  it  was  held  that,  before  such 
co-sharer  could  be  taken  to  have  held  their  property  as  a  trustee, 
there  must  be  evidence  .that  he  accepted  such  trust,  and  this  fact 
could  not  be  taken  to  be  proved  by  the  administration-paper. 
Again  it  was  held  hAjoiy-^Harhhaj  v.  Qumani  (2) — that  a  village 
administration-paper,  which  provides  for  the  smrender  to  the  absent 
shareholders  on  their  return  to  the  village  of  the  lands  formerly 
held  by  them,  does  not  necessarily  constitute  a  valid  trust  in  their 
favour,  although  it  may  be  evidence  of  such  a  trust.  It  was  also 
ruled,  where  a  village  administration-paper  provided  for  the  surren- 
der to  certain  absent  shareholders  on  their  return  to  the  village 

(1)  I.  L.  B.,  3  All ,  m.  (2)  L  L.     2  AUo  408. 
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of  the  lands  previouflly  held  by  them,  but  did  not  contain  any 
deol&ration  of  a  trust  as  existing  between  suoh  shareholders  and  Sirdak 
the  occupiers  of  their  lands,  at  the  time  such  administration-paper  ^^^"^ 
was  framed,  that  the  administration-paper  could  not  be  regarded  Pibah 
as  evidence  of  a  pre-existing  trust  between  such  persons,  nor  as  an 
admission  of  such  a  trust  by  such  occupiers.   The  clause  in  that 
suit  was  very  similar  to  that  on  which  the  present  suit  is  brought. 
It  recited  the  names  of  the  persons  absent  from  the  village,  and 
declared  that  when  they  returned  they  should  be  placed  in  posses- 
sion of  their  shares,  and  that  the  persons  occupying  should  not  object 
to  relinquish  their  occupation :  there  was  to  be  no  account  of  profit 
and  loss.    It  was  observed  that "  the  arrangement  as  to  the  re-entry 
of  an  absentee  was  made  amongst  the  co-sharers  present  in  the 
village :  possibly  the  main  object  in  mah*ng  it  was  to  secure  pos- 
session to  those  in  occupation  of  the  shares  of  absentees.   *   *  * 
If  an  administration-paper  containing  a  clause  such  as  that  before 
us  is  to  be  regarded  as  constituting  a  trust,  it  would  appear  to  be  a 
trust  created  by  the  shareholders  of  the  estate,  ostensibly  for  the 
benefit  of  absentees,  though  the  latter  really  derive  no  present 
benefit  from  their  land  remaining  in  the  possession  of  the  share- 
holders in  the  estate,  whereas  the  shareholders  are  at  once  benefited 
by  taking  up  the  shares  of  the  absentees,  which  they  may  possibly 
be  never  called  upon  to  surrender  without,  as  in  this  case,  the 
institutioil  of  a  suit.   Moreover  the  arrangement  may  be  one 
which  the  shareholders  actually  present  when  it  is  made  may 
afterwards,  if  they  please,  revoke  or  omit  to  record  in  a  future 
settlement. " 

I  have  found  one  cviBe—Durga  Parsad  v*  Asa  Sam  (1) — in 
which  the  Court  held,  looking  at  all  the  circumstances  of  the.  case^ 
that  the  parties  who  took  possession  of  a  house  which  belonged  to 
two  persons  transported  for  life  had  done  so  subject  to  a  eonstructive 
trust  in  favour  of  the  transported  persons.  The  first  Court  found 
that  there  was  an  express  trust.  The  second  Court  held  that 
there  was  no  proof  of  any  such  express  trust.  Oldfield, 
remarked  that  there  were  circumstances  which  the  lower  appellate 


Couxt  had  overlooked  which  amounted  to  fraudulent  conduct  on  the 
(1)  I.  L.  B.,  2  AU.,  861. 
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1881  of  those  ,who  took  posseesioa  of  the  house,  such  as  would  by 

gjj^^^^    equitable  oonstruotion  convert  their  holding  into  that  of  trustees, 
Sainbt    Straight,  J.,  found  from  all  the  oiroumstances  and  the  relationship 
PiBAN     l>®tween  all  the  parties  that  a  constructive  trust  existed  in  the  two 
SiHOH.    persons  who  had  possession  on  behalf  of  the  transported  owners 
from  the  day  their  imprisonment  commenced.   He  also  held  that 
the  conduct  of  the  parties  had  been  of  a  fraudulent  character. 
There  is  nothing  in  the  judgment  that  conflicts  with  the  previous 
decisions.   In  the  case  before  me  there  is  no  evidence  whatever  of 
a  trust  declared  by  the  plaintiff,  nor  is  there  evidence  which  the 
Court  might  construe  in  favour  of  an  intention  to  create  a  trust,  and 
this  precedent,  which,  however,  was  not  cited  by  appellant,  does 
not  benefit  his  case. 

It  is  a  rule  of  law  that  all  declarations  or  creations  of  trusts  or 
confidences  of  any  kind  should  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  entitled  to  declare  such 
trust  The  administration-paper,  even  if  signed  by  the  alleged 
trustees  or  admitted  by  them,  is  not  signed  by  the  absentees  who 
declare  the  trust ;  and,  as  already  observed,  the  record  does  not 
state  any  trust,  nor  is  its  language  clearly  expressive  of  a  trust 
intended  by  Sabsukh  and  Sirdar,  and  therefore  it  is  neither  a  declared 
trust,  nor  evidence  of  a  trust  by  implication;  and  as  neither 
the  plaintiff  himself  has  based  his  suit  upon  an  alleged  trust,  nor 
brought  any  evidence  to  support  such  trust,  any  record  such 
as  that  in  paragraph  12  of  the  administration-paper,  on  which  he 
does  base  his  claim,  cannot  be  regarded  as  conclusive  evidence  of 
the  existence  of  a  trust,  and  not  even,  in  my  opinion,  looking  at 
the  terms,  as  any  evidence  at  all  of  a  trust.  The  plaintiff  himself 
in  the  plaint  says  that  he  demanded  the  land  back  on  his  return  in 
1926  Sambat  (1869-1870),  and  defendant  would  not  restore  it. 
The  defendant  said  that  he  offered  to  give  it  back  in  Sambat  1923 
(1866-1867)  on  the  plaintiff's  return,  but  the  latter  would  not 
take  it.  As  we  have  seen,  the  plaintiff  was  examined  by  the  second 
Court,  and  he  then  stated  that  he  had  returned  two  or  three  years 
before  the  famine,  which  was  admittedly  in  1868  or  1867.  It  is 
quite  clear  that  he  was  not  back  in  1865  when  the  khcwat  and 
wajib'uUars  were  prepared,   since  they  contain  the  record  of  his 
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absence  and  were  framed  in  January,  1865,  ».^.,  in  Sambat  1921. 
The  patw^ii  eays  he  came  back  in  1923  or  1924,  and  there  is 
evidence  in  support  of  hisf  return  at  that  time.  Sirdar,  the 
plaintiff,  says  distinctly:  I  asked  for  my  share  when  I  returned 
and  he  (defendant)  would  not  give  it  up. "  If  this  be  so,  there 
being  no  evidence  of  any  trust,  and  nothing  more  than  an  acknow- 
ledgment in  the  administration-paper  of  title  in  the  plaintiff  and 
an  offer  to  surrender  possession  when  the  plaintiff  returned, 
I  hold  that,  when  ho  did  return  and  claim  the  property  and  the 
defendant  refused  to  give  up  possession,  the  plaintiff  was  bound  to 
bring  a  suit  to  recover  the  share  within  twelve  years,  and,  as  he 
has  failed  to  do  so,  it  seems  to  me  that  the  lower  appellate  Gomrt 
very  properly  dismissed  his  suit  as  barred  by  limitation,  and 
I  would  therefore  dismiss  tbe  appeal  with  costs. 

Peabson,  J.— The  defendant  pleaded  in  answer  to  this  suit, 
inter  alia,  that  in  Sambat  1929  (April  1872— March  1873)  the 
plaintiff  and  his  late  brother  Sabsukh  had  conveyed  their  eight 
annas  share  to  Mannu  Lai,  Fiarey  Lai,  and  others.  The  plea 
raised  a  question  as  to  the  plaintiff's  competency  to  bring  the 
suit.  The  lower  Courts  have  failed  to  appreciate  the  impor- 
tance of  the  plea  and  to  dispose  of  it ;  and  the  omission  appear? 
to  me  to  be  a  material  defect  in  their  decisions.  The  lower 
appellate  Court  has  dismissed  the  suit  as  barred  by  the  law  of 
limitation  apparently  on  the  ground  that  the  defendant's  posses- 
sion of  the  share  in  suit  became  adverse  in  1866  or  1867  more 
than  twelve  years  before  the  date  of  the  institution  of  the  suit. 
The  ruling  is  impugned  by  the  appellant  who  contends  that  under 
the  terms  of  the  tcajib-ul-arz  the  defendant's  possession  was  that  of 
a  trustee,  and  that  his  possession  cannot  be  held  to  be  adverse. 
How  he  became  possessed  of  the  share  in  suit  has  not  been  stated 
by  either  of  the  parties  or  ascertained  by  the  lower  Courts.  The 
claim  is  laid  on  the  twelfth  paragraph  of  the  tcq/ib-ul  arz  which 
does  not  make  express  mention  of  the  share  having  been  intrusted 
to  Hirdey  and  Dariao  on  an  understanding  that  it  should  be 
returned  to  the  plaintiff  when  reclaimed  by  him,  but  nevertheless 
under  the  circumstanced  strongly  suggests  that  such  may  have  been 
the  case.    In  the  paragraph  aforesaid  Hirdey  and  Dariao  are 
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1881      careful  to  put  it  on  record  that  Sabsokh  and  the  plaintifi,  who  had 
gj^^^    left  the  vilh^e  ten  years  ago,  owned  a  moiety  of  it,  which,  in  conBe- 
Sainby    quenoe  of  the  absence  of  the  owners,  is  in  the  possession  of  the 
PiBAN    owners  of  the  other  moiety,  m.,  Hirdey  and  Dariao  themselyeB; 
SmeH.         they  go  on  to  say  that  they  have  given  possession  of  (me-half 
of  their  own  share  and  of  one-half  of  the  share  of  the  absent 
owners  to  the  present  defendant;  and  that,  when  Sabsokh  and 
Sirdar  return  to  the  village  and  daim  their  property,  "  we  three 
who  are  in  possession  shall  give  up  the  eight  annas  share  of  the 
aforesaid  persons. "   The  latter  provision  is  remarkable  as  indicat- 
ing the  care  taken  -when  making  over  a  portion  of  the  diare  of 
the  absent  owners  to  a  third  party  to  secure  the  restoration  of 
that  portion  as  well  as  of  the  portion  retained  by  themsdves  when 
reclaimed  by  the  owners :  and  such  solicitude  on  their  part  is 
most  reasonably  explained  by  the  hypothesis  that  they  were  bound 
to  restore  the  share  when  reclaimed  and  were  sensible  of  the 
obligation.   It  is  to  be  observed  that  Sabsukh  and  Sirdar  were 
not  strangers  to  them,  nor  merely  co-sharers  but  near  blood 
relations,  probably  residing  together  on  the  same  premises  and 
partners  in  agricultural  labours.   When  two  members  of  a  family 
leave  their  home  in  search  of  service,  it  is  less  easy  to  oonoeive  that 
they  should  abandon  their  landed  property  without  making  any  sort 
of  arrangement  about  it  to  be  seized  upon  as  a  waif  or  stray  by  any- 
body, than  to  suppose  that  they  may  have  intrusted  it  to  their  cousins 
and  co-sharers  on  such  an  understanding  as  seems  to  be  recognized 
and  admitted  by  the  latter  in  the  toajib-ul-arz.   Having  regard 
to  the  circiunstances  and  the  tenor  of  the  uxj^'ib-ul-arz^  although 
no  express  mention  of  a  trust  is  found  therein  or  in  the  plaint,  I 
think  that  it  would  have  been  proper  to  examine  the  plaintiff  and 
his  cousins  Hirdey  and  Dariao  and  to  make  further  inquiry  with 
the  view  of  elucidating  the  nature  of  their  acquisition  of  the  share 
and  of  their  subsequent  possession.    Without  such  inquiry  we  are 
hardly  in  a  position  to  dispose  of  the  plea  in  appeal   I  would 
therefore  desire  the  lower  appellate  Court  to  try  and  determine  ^) 
with  reference  to  the  instrument  executed  in  1929  Sambat  (April 
1872 — March  1873)  in  favour  of  Mannu  Lai  and  others  whether 
the  plaintiff  has  any  locus  standi  and  right  of  suit :  and  should 
that  issue  be  decided  affirmatively  to  try  and  determine  (ii)  whether 
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Hirdey  and  Dariao  received  the  share  in  rait  and  held  it  in  trust  1881 
on  an  agreement  to  return  it  when  reclaimed :  and  should  that  ""sibdab 
israe  he  decided  aflBrmatively  to  try  and  determine  (lii)  whether  Sainbt 
in  1923  Sambat  (March  1864— April  1867)  the  defendant  had  Pib^h 
offered  to  return  it  to  the  plaintiff,  but  that  the  latter  had  refused 
to  have  anything  to  do  with  it,  and  to  submit  its  findings. 


Btfore  Sir  Bobert  Stuart,  Kt,,  Chief  Justice,  and  Mr.  Justice  Spanhie, 

WHYMPEB  AKD  Co.  (Plaiktifps)  v.  BUCKLE  and  Co.  (Dbpbndaitts).* 

Contract — Condition  Precedent — Formally  signed  [contract. 

Wliere  two  parties  hare  come  to  a  final  agreement,  the  mere  fact  that  at  the 
time  of  their  doing  so  they  intend  to  embody  the  terms  of  snch  agreement  in 
a  formal  instrument  does  not  make  such  agreement  less  binding  on  them. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  Spankie,  J. 

Messrs.  Howard  and  Hill  for  the  appellants. 
Messrs.  Conlan  and  Quarry  for  the  respondents. 
The  following  judgments  were  delivered  by  the  High  Court : — 
Spankib,  J. — ^This  was  a  suit  to  recover  Es.  32,284-12-0  on  the 
part  of  Messrs.  Whymper  and  Co.  of  the  Crown  Brewery,  Mussoo- 
rie,  against  Messrs.  Buckle  and  Co.,  merchants  of  Saharanpur  and 
Mussoorie,  for  whom  the  senior  partner,  Mr.  Stowell,  one  of  the 
defendants,  is  agent  at  Mussoorie.   The  action  is  brought  upon  an 
alleged  contract  made  between  the  parties  on  or  about  the  20th 
December  1877.    The  defendants  deny  that  any  contract  was 
actually  made,  but  admit  that  Bs.  2,539-8-6  are  due  by  them 
as  regular  customers  of  the  plaintiffs.   The  main  issue  between 
the  parties  was  whether,  as  averred  by  the  plaintiffs,  there  was  a 
binding  and  complete  contract,  or,  as  contended  by  the  defendants, 
there  was  a  precedent  condition  that  the  contract  should  not  be 
considered  complete  and  binding  until  a  written  agreement  had 
been  formally  executed  by  the  parties?   The  issues  in  the  entire 
case  were  thus  settled  by  the  lower  Court; — "(i).    Was  such  a 

•  First  Appeal,  l^o.  143  o£  1178,  from  a  decree  of  P.  B.  Bullock,  Esq., 
Subordinate  «l  ndge  of  Dehra  Ddn,  dated  the  3rd  September  1878.  Seported 
under  the  special  orders  of  the  Hou'ble  the  Chief  Justice. 
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1879  contract  as  that  alleged  by  the  plaintiSs  to  have  been  made  ever 
Whympbb  ®^t®redmto  between  the  plaintiffs  and  defendants?  (ii).  If  so,  if  its 
V.  validity  affected  by  any  representations  made  by  the  plaintiJBfa  to 
induce  defendants  to  enter  into  it?  (iii).  If  entered  into,  and  if 
valid,  has  there  been  a  breach  of  the  contract,  and  if  so,  by  whom 
was  the  breach  effected  P  (iv).  Should  the  sum  of  Es.  6,000  stated 
as  liquidated  damages  be  awarded,  and  to  whom?  (v).  If  there 
was  a  contract,  what  was  the  amount  of  beer  supplied  under  it, 
and  what  was  the  value  of  it  ?  The  lower  Court  thus  sets  out  the 
whole  circumstances  that  led  up  to  the  point  at  which  it  is  alleged 
a  contract  was  made  between  the  contending  parties. 

The  Crown  Brewery  was  started  by  Messrs.  Whymper  and  Co.  in 
the  latter  half  of  the  year  1876,  and  Messrs.  Buckle  and  Co.,  even 
before  the  Brewery  was  established,  had  some  desire  to  become 
agents  for  the  sale  of  the  beer.  Nothing,  however,  came  of  the  first 
proposals  made  in  1876,  and  Whymper  and  Co.  disposed  of  the 
first  year's  brew,  that  of  1876-77,  themselves.  Buckle  and  Co. 
bought  considerable  quantities  on  their  own  responsibility  as  gene- 
ral dealers.  In  the  beginning  of  November  1877,  there  was  a  con- 
versation between  J.  W.  Whymper  and  Stowell,  of  which  the  result 
was  a  letter  from  the  plaintiffs  embodying  the  terms  of  a  proposed 
agreement.  The  defendants  after  some  delay  sent  a  reply  declining 
the  terms  proposed.  On  the  7th  December  J.  W.  Whymper  and 
Stowell  had  another  conversation,  in  the  course  of  which  it  would 
appear  that  the  latter  remarked  that  he  was  afraid  to  take  so  large  a 
quantity  as  one  hundred  hogsheads  a  month,  as  had  been  suggested 
by  the  former.  On  being  reassured  by  Whymper  as  to  the  quantity 
of  the  sales  made  by  him  in  the  previous  year,  Stowell  thought  that 
he  might  take  sixty  hogsheads  or  a  little  more.  This  interview  led 
to  another  letter,  written  by  the  defendants,  dated  the  8th  December, 
to  the  plaintiffs,  saying  that  they  were  prepared  to  take  sixty  hogs- 
heads for  six  months,  and  ninety  hogsheads  for  the  second  period 
of  six  months,  monthly.  This  letter  the  Judge  rightly  calls  an 
important  one.  It  contains  a  clause  that  before  signing  any 
covenant  Stowell  and  Co.  would  like  a  more  explicit  agreement 
about  beer  that  may  be  returned,  &c.  There  was  also  another  to 
this  effect:  '*We  would  also  ask  you  to  insert  a  dause  saying, 


Digitized  by 


Google 


VOL.  m.] 


ALLAHABAD  SERIES. 


471 


Ac/'   The  plaintiffa  on  the  9th  December  1877  (not  1878  9S  stated  i879 
in  the  printed  books)  replied  agreeing  to  certain  points  mentioned 
in  the  letter  of  defendants,  and  proposing  to  consult  Mr.  Quarry  v. 
(a  pleader)  as  to  the  liquidated  damages  in  case  of  failure  to  ^^^^^^ 
carry  out  the  contract  by  either  party.   On  the  20th  December 
.  Whymper  and  Stowell  met  at  the  office  of  Buckle  and  Co.  in 
MuBsoorie,  and  Whymper  gave  to  Stowell  a  letter  containing 
a  guarantee  that  the  beer  supplied  should  stand  sound  and  saleable 
for  twelve  months  from  delivery,  and  agreeing  that  Quarry  should 
settle  the  liquidated  damages.   At  the  same  time  Stowell  wrote 
to  plaintiffs:— We  wiU  at  once  have  the  agreement  made  out 
on  the  terms  proposed."   On  the  21st  Stowell  wrote  to  Whymper 
saying  that  he  had  seen  Quarry  and  had  given  instructions  as  to 
the  drafting  of  an  agreement.    This  letter  must  have  been  in  reply 
to  one  of  the  same  date  from  Whymper  asking  that  the  guarantee 
as  to  the  beer  standing  good  should  be  modified,  so  as  to  refer  to 
that  supplied  in  hogsheads  only  and  kept  at  Eajpur,  Dehra, 
or  Mussoorie.   From  this  letter,  the  lower  Court  observes,  it  is 
quite  evident  that  Whymper  considered  that  he  was  at  liberty 
to  modify  or  alter  agreements  subject  to  the  signing  of  an  agree- 
ment.  On  the  22nd  December  Whymper  went  to  Dehra  and  had 
an  interview  with  Stowell  and  Quarry,  and  Es.  6,000  were  fixed 
as  liquidated  damages,  and  Quany  was  instructed  to  draw  up  an 
agreement.   Whymper  left  for  Murree.   On  the  4th  January,  im- 
mediately on  his  return  from  Mmree,  Whymper  wrote  to  defend- 
ants, asking  for  a^list  of  agencies  which  defendants  proposed  to 
start,  as  he  wished  to  alter  the  advertisements  in  the  papers. 
'Defendants  reply  on  the  7th  J anuary,  saying  that  they  think  it  will 
be  as  well  to  let  matters  remain  as  they  are  imtil  Quarry  has 
made  out  the  necessary  deed.   On  the  12th  January  Whymper 
sent  an  order  for  beer  from  XJmballa  to  defendants  saying :  ^'  We 
should  supply  it  direct  ourselves,  but  for  our  agreement  with  you.'* 
He  also  sent  a  letter  to  the  effect  that  he  had  altered  his  advertise- 
ment in  the  "Pioneer"  and  "Delhi  Gazette."   Stowell  replied  to 
these  letters  that  until  they  had  "  actually  entered  into  an  agree- 
ment they  would  much  prefer  letting  matters  stand  as  they  are.'* 
On  the  13th  January  plaintiffs  wrote  that  they  were  losing  busi- 
ness in  not  supplying  orders,  and  "  they  presumed  that  defendants 
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would  have  no  objection  to  their  supplying  orders  in  stations  is 
which  defendants  had  not  yet  established  agencies.'*  Defendants 
relied  at  once  on  the  16th  January  :  "By  all  means  supply  any 
orders  you  may  get,  for  we  do  not  consider  we  have  entered  into 
any  agreement  until  we  have  actually  signed  the  one  Mr.  Quarry 
is  making  out."  On  the  16th  January  plaintiffs  wrote  to  defend- 
ants: "We  are  very  much  surprised  at  the  view  you  express:  we 
consider  the  agreement  as  already  entered  into,  &o ,  &c."  On  the 
17th  January  Whymper  received  a  rough  draft  of  the  agreement 
drawn  up  by  Uuairy  with  Stowell's  remarks  on  it.  Whymper 
made  remarks  on  the  draft  agreement,  as  well  as  Stowell,  and  the 
Judge  observes  that  it  is  evident  from  their  remarks  that  several 
important  points  required  further  consideration ;  one  of  these  was 
whether  the  guarantee  regarding  the  beer  stcwiding  good  should 
hold  generally  or  only  in  respect  to  beer  kept  in  Dehra,  Rajpur, 
and  Mussoorie.  Whymper  wrote  on  the  18th  January  denying 
StoweU's  right  to  make  any  alteration  in  the  agreement,  and  again 
on  the  21st  January  saying  that  he  considered  "a  contract  was 
now  existing."  Up  to  this  time  the  Judge  considers  that  Stowell 
most  undoubtedly  had  been  anxious  to  enter  into  an  agreement, 
but  complaints  received  in  the  'latter  end  of  January  led  him  to 
believe  that  the  brew  of  the  year  was  not  very  good.  The  corres- 
pondence between  the  parties  almost  ceased  from  the  20th  Janxiary 
to  1st  February,  and  it  is  evident  that  there  was  a  period  of  indeci- 
sion in  Stowell's  mind  as  to  the  advisability  of  entering  into  a 
contract.  After  the  Ist  February  Stowell  appears  to  have  recovered 
his  former  temper  with  regard  to  the  contract,  and  the  correspond- 
ence through  February  and  March  points  to  a  mutual  desire 
on  the  part  both  of  plaintiffs  and  defendants  to  do  business 
as  though  a  contract  would  be  eventually  entered  into,  though 
for  some  reason,  which  does  not  clearly  transpire  in  the  evidence 
or  in  the  correspondence,  the  draft  deed  was  never  finally  made 
into  a  deed  for  signature  by  the  contracting  parties.  Complaints 
during  March  became  a  little  more  frequent  as  to  the  quality  of 
the  beer.  On  the  2nd  April  Stowell  wrote  to  plaintiff  reluc- 
tantly declining  to  receive  any  more  beer."  All  negotiations  were 
closed  on  the  11  th  April  by  a  letter  from  Quarry  in  the  character 
of  the  legal  adviser  of  defendants.    Such,  remarks  the  lower  Court, 
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is  a  resum^  of  the  whole  negotiation  between  the  plaintiffs  and  1879 
defendants,  as  shown  by  a  lengthy  correspondence  and  sustained  "vvhtmpbb 
by  the  evidence  of  the  two  principals.  The  lower  Court  now  pro-  ^^^^^^ 
ceeds  to  its  judgment.  The  Judge  observes  that  it  is  admitted  by 
plaintiffs  as  well  as  by  defendants  that  from  the  first  it  was  agreed 
that  the  agreement  should  be  reduced  to  a  formal  deed,  and  more- 
over that  this  was  the  subject  of  their  conversation  on  the  7th 
December  1877.  Whymper,  however,  in  his  oral  evidence  sajrs 
that  he  did  not  make  this  agreement  as  a  condition  precedent  to 
the  acceptance  of  the  agreement,  though  he  admits  that  he  alluded 
to  this  deed  in  that  correspondence.  Stowell  on  the  contrary 
most  distinctly  says  that  on  the  7th  December  he  gave  Whymper 
to  understand  that  he  considered  the  execution  of  a  formal  deed 
a  necessary  and  vital  preliminary  to  the  completion  of  the  contract. 
As  both  those  gentlemen  are  parties  to  the  suit  and  interested  in 
this  important  point,  it  was  necessary  to  note  how  far  their  state- 
ments are  borne  out  by  the  correspondence  and  probabilities  of  the 
case.  For  this  purpose  the  lower  Court  refers  to  StowelUs  letter  of 
the  8th  December,  to  Whymper's  letters  of  the  14th  December  and 
20th  December,  and  to  the  letter  of  the  defendants  dated  the  20th 
December,  which  in  the  opinion  of  the  Court  was  a  most  important 
one.  These  letters  axe  referred  to  above.  The  plaintiffs'  counsel 
contended  that  this  letter  of  the  20th  December  was  an  acceptance 
of  all  the  previous  proposals,  including  the  guarantee,  and  that  it 
was  the  final  agreement  and  acceptance  of  the  contract.  But  the 
Judge  thought  otherwise,  as  the  very  wording  of  the  letter — "  "We 
will  at  once  have  the  agreement  made  out  on  the  terms  proposed" — 
shows  that  it  alludes  to  the  agrerment  or  covenant  or  deed  which 
had  been  in  the  defendant's  mind  from  the  date  of  his  letter  of  the 
8th  December.  The  word  agreement"  is  the  word  that  has 
been  used  by  both  parties  when  alluding  to  a  written  deed.  The 
lower  Court  then  refers  to  Whymper's  letter  of  the  4th  January 
which  it  calls  Stowell's  first  opportunity  of  saying  that  he  consi- 
dered a  deed  necessary  to  the  agreement  in  the  correspondence,  and 
he  at  once  took  advantage  of  it.  The  Judge  also  remarks  that 
def endcmts  are  still  insisting  upon  the  necessity  for  a  written  agree- 
ment as  was  shown  from  Sto well's  letter  of  the  16th  January.  It 
is  evident,  the  Court  observes,  that  Stowell  from  the  very  first  con- 
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]  879  sidered  the  signing  of  an  agreement  as  essential  to  the  completion  of 
Whtmpbe  contract  and  took  every  opportunity  of  pointing  this  out  to 
^«  Whymper  in  his  letters.  Whymper  disregarded  the  first  two  or 
three  expressions  of  this  opinion  made  by  Stowell,  and  it  was  not 
until  Stowel,  in  so  many  words,  wrote  that  he  did  not  consider  that 
he  had  entered  into  an  agreement  that  he  expressed  his  surprise 
at  the  opinion.  The  lower  Court  then  says : — So  far  this  Court  is 
of  opinion  that  the  correspondence  and  evidence  both  point  to  the 
conclusion  that  the  signing  of  an  agreement  W£is  antecedent  to  the 
completion  of  a  contract.  Taking  the  probabilities  of  the  case, 
the  same  opinion  must  be  arrived  at.  Mr.  Stowell  is  an  old  man 
of  business,  having  had  20  years'  experience ;  he  knew  well  the  im- 
portance of  a  definite  agreement  on  all  points,  and  was  not  likely 
to  commit  himself  to  an  agreement  rashly.  If  this  contract  is  to 
be  looked  upon  as  entered  into  and  in  operation  from  the  1st  Janu- 
ary 1877,  we  muBt  imagine  Mr.  Stowell  rushed  into  it,  without  a 
single  agency  open  in  the  down-country  stations,  and  prepared  to 
receive  sixty  hogsheads  a  month  without  any  immediate  means  of 
disposing  of  his  beer.  Again  the  draft  agreement  is  open  to  objec- 
tion to  both  contracting  parties  from  their  own  point  of  view,  and 
it  is  evident  from  their  memoranda  that  the  agreement  was  neither 
definite  nor  complete.  Mr.  Whymper,  a  young,  pushing,  but 
inexperienced  man  of  business,  was  naturally  eager  to  conclude  the 
agreement  and  to  consider  it  concluded,  having,  as  he  thought,  got 
rid  of  a  large  quantity  of  his  year's  brew,  and  from  the  first  his 
sanguine  view  of  the  matter  led  him  into  this  belief.  But  taking 
the  probabilities  of  this  question  into  consideration,  it  appears  im- 
probable that  Mr.  Stowell  should  have  so  committed  himself  as  it 
is  urged  by  the  plaintiffs  he  did  by  his  letter  of  the  20th  December.  '* 
In  order  to  convert  a  proposal  into  a  promise  the  acceptance 
must  be  (i)  absolute  and  unqualified,  (ii)  be  expressed  in  some  usual 
and  reasonable  manner  imless  the  proposal  prescribes  the  manner 
of  acceptance.  As  to  the  first  condition  it  was  evident  that  the 
acceptance  of  the  20th  was  qualified  by  the  plaintiflfs  letter  regard- 
ing the  guarantee,  which  was  a  qualification  of  an  essential  charac- 
ter, and  though  the  qualification  was  embodied  in  the  draft  agree- 
ment, this  was  (Juite  consistent  with  the  defendant's  position  that 
the  draft  agreement  was  open  to  discussion  and  amendment.   As  to 
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the  aeoond  condition,  the  lower  Court  referred  to  a  oaBe  in  the  House  1879 
of  Lords  in  which  it  was  held  that  "the  sending  of  an  agreement  -vVhtmpbb 
to  a  solicitor  to  reduce  it  into  form  is  rather  evidence  that  the  parties  ^  v, 
do  not  intend  to  bind  themselves  until  it  is  reduced  into  form  (1)." 
He  also  cites  Mr.  (now  Mr.  Justice)  Cunningham's  edition  of 
the  Indian  Contract  Act^  in  which  it  is  stated  that  the  reasonable 
rale  seems  to  be  that  the  intention  to  reduce  terms  into  a  formal 
writing  is  some  evidence  that  the  parties  do  not  consider  the  con- 
tract concluded.  These  rulings  the  lower  Court  accepts  and  holds 
that  the  facts  of  the  case  are  such  that  the  rule  applies  to  them. 
In  regard  to  the  goo  d  faith  of  the  parties  the  Judge  entertained  no 
doubt.  He  states  that  the  only  point  that  could  be  open  to  mis- 
construction throughout  the  proceeding  was  the  delay  between  the* 
2l8t  January  and  the  final  breaking  off  the  negotiations  in  April, 
and  in  signing  the  agreement.  Mr.  Stowell  had  explained  this 
delay,  saying  that  he  got  complaints  as  to  the  quality  of  the  beer, 
and  the  smallness  of  the  sales  led  him  to  hesitate.  The  Judge 
remarks  that  he  was  particularly  struck  by  the  straightforward 
manner  in  which  Mr.  Stowell  gave  his  answers  throughout  his 
examination.  The  lower  Court  thus  states  its  condusion  on  the 
point  that  '^here  was  no  final  contract  entered  into  by  the  plaintiffs 
and  defendants,  inasmuch  as  it  was  agreed  from  the  first  that  the 
agreement  should  be  reduced  into  a  formal  deed  and  be  signed  by 
the  contracting  parties,  as  a  condition  antecedent  to  the  completion 
of  a  contract.''  This  conclusion,  the  Judge  observes,  practically 
disposes  of  the  remaining  issues.  But  on  the  second  issue  the 
lower  Court  gives  its  opinion  that  Stowell  made  his  modified  ofEer 
to  take  sixty  hogsheads  and  ninety  hogsheads  on  Whymper's 
assurance  that  the  previous  year  he  had  disposed  of  forty  hogsheads 
a  month.  The  plaintiff  (Whymper)  thinks  that  he  said  thirty 
hogsheads  a  month.  But  the  Court  had  very  little  doubt  that 
StoweU  was  right  and  Whymper  said  forty  hogsheads.  For 
Whymper  had  actually  written  a  memorandum  in  which  he  entered 
his  sales  to  the  public  as  three  hundred  and  ten  hogsheads  in  ten 
months;  whereas  the  issue  book  of  the  plaintiffs  shows  by  an 
abstract  made  by  defendants  this  was  more  than  three  times  the 
amount  of  the  actual  sales  to  the  public,  which  in  reality  amounted 
(1)  Ridgway  v.  Wharton,  6  H.  L.'C,  238. 
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1879  to  ninetj-two  hogsheads  only.  So  that  even  if  there  had  been  a 
Whtmpeb  ^'^traot  this  misrepresentation  wonld  have  been  sa£Eioient  to  render 


it  void.  There  remained  for  consideration  the  yalne  of  the  beer 
aotoally  taken  by  the  defendants  as  customers  of  plaintiffs  under 
former  arrangements.  In  spite  of  Stowell's  repeated  declarations 
that  he  wished  matters  to  remain  as  they  were  till  a  deed  was  signed, 
the  plainti&  without  orders  in  accordance  with  the  terms  of  the 
agreement  continued  to  send  down  beer  in  hogsheads  to  Bajpur, 
without  sending  an  invoice  or  notice  to  defendants,  addressed  to 
the  defendants,  at  the  rate  of  sixty  hogsheads  a  month.  The  beer 
was  stored  in  Whymper's  godown,  and  delivery  of  it  was  never 
given  to  or  taken  by  defendants.  The  despatch  of  beer  continued 
from  the  1st  January  to  the  15th  Aprils  and  the  plainti&  have 
claimed  the  value  of  this  beer,  supplied  as  it  had  been  in  an  irre- 
gular way.  The  Court  could  not  allow  the  value  of  this  beer  to 
plaintiffs.  It  was  in  their  godown  and  they  could  resume  it.  As 
regards  beer  supplied  outside  the  contract,  and  for  which  defend- 
ants are  willing  to  pay,  it  appeared  to  the  Court  inconvenient  to 
fix  (?)  any  specific  price,  as  there  had  been  no  separate  accounts 
filed  by  plaintiffs,  and  any  decree  that  could  be  given  would  be  on 
the  one-sided  statement  of  defendants.  The  lower  Court  dismis- 
sed the  claim  altogether  and  with  costs. 

The  plaintiffs  contend  in  appeal  (i)  that  the  Judge  has  erred 
in  holding  that  no  contract  subsisted  between  the  parties  to  the 
suit ;  (ii)  that  the  Judge  has  erred  in  holding  the  execution  of 
a  written  agreement  to  have  been  a  condition  precedent  to  the  for- 
mation of  a  contract  between  the  parties ;  (iii)  that  the  Judge  has 
erred  in  finding  that  the  agreement  between  the  parties  was 
based  upon  misrepresentations  made  by  the  plaintiffs  to  the 
defendants ;  (iv)  that,  assuming  the  contract  between  the  parties 
to  have  been  based  upon  misrepresentation,  the  defendants  were 
not  justified  in  refusing  to  perform  their  part  of  the  contract; 
and  (v)  that  the  Judge  was  wrong  in  finding  that  there  had 
been  no  effectual  delivery  of  the  beer  supplied  under  the  contract. 
The  learned  counsel  on  behalf  of  appellants  has  cited  various 
authorities  in  support  of  his  argument,  that  the  mere  mention 
of  a  deed  of  agreement  in  the  written  acceptance  of  a  tender 
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inrould  not  relieve  the  parties  from  the  obligation  to  carry  out  tlie  1879 
tenns  of  an  agreement  once  come  to,  if  they  had  the  intention  -^htmpbb 
of  entering  into  an  agreement,  and  if  the  object  of  a  subsequently  v. 
prepared  written  contract  was  simply  for  the  purpose  of  putting  Buckle. 
the  agreement  already  arrived  at  into  formal  shape  (1).  He 
regarded  the  letter  of  the  20th  December  as  the  acceptance,  pure 
and  simple,  of  the  proposal  made  by  plaintiflEs.  The  written  agree- 
ment was  to  embody  those  minor  points,  which  it  would  be  con- 
venient to  have  recorded  for  future  guidance,  being  either  ancillary 
to  the  main  agreement  already  reached,  or  explanatory  of  the  way 
in  which  it  was  to  be  carried  out.  He  relied  on  the  authority 
of  the  Master  of  the  Eolls  to  the  effect  that,  where  a  proposal  or 
agreement  made  in  writing  is  not  expressly  stated  to  be  subject 
to  a  formal  contract,  it  becames  a  question  of  construction  whether 
the  parties  intended  that  the  terms  agreed  on  should  merely  be  put 
into  form,  or  whether  they  should  be  subject  to  a  new  agreement, 
the  terms  of  which  are  not  expressed  in  detail  (2).  Mr.  Justice  Fry 
has  remarked  that  a  long  series  of  cases  had  established  the  proposi- 
tion that  the  mere  reference  to  a  future  contract  is  not  enough  to 
negative  the  existeuce  of  a  present  one  (3).  In  all  the  cases  cited 
to  us  the  principle  is  substantially  the  same.  We  notice  in  Rossiter 
V.  Miller  (4)  that  Lord  Chief  Justice  Coleridge  refers  to  some 
remarks  of  Lord  Westbury  upon  some  cited  oases  which,  he 
said,  establish  that  if  there  had  been  a  final  agreement,  and 
the  terms  of  it  are  evidenced  in  a  manner  to  satisfy  the  Statute 
of  Frauds,  the  agreement  shall  be  binding,  although  the  parties 
may  have  declared  that  the  writing  is  to  serve  only  as  instructions 
for  a  formal  agreement,  or  although  it  may  be  an  express  term 
that  a  formal  agreement  shall  be  prepared  and  signed  by  the 
parties.  As  soon  as  the  fact  is  established  of  the  final  mutual 
consent  of  the  parties  to  certain  terms,  and  those  terms  are  evi- 
denoed  by  any  writing  signed  by  the  party  to  be  charged,  or  his 
agent  lawfully  authorized,  there  exist  all  the  materials  which  this 

(1)  Lewii  V.  Brats,  L.  E.,  3  Q.  B.  D.,  667;  Winn  v.  Bull,  L.  E.,  7  Ch.  D., 
29;  Bonnetoell  v.  Jenkin*,  L.  E.,  8  Ch.  D.,  70;  Crossley  v.  Majfcock,  L.  E., 
18  Eq.,  180;  Jones  v.  The  Victoria  Gramng  Dock  Co,,  L.  E.,  2  Q.  B.  D., 
314;  Eossitery,  Miller,  L.  U,,  &  Ch,  D.,  648;  Ohinnock  y.  Marchioness  oi 
Ely,  4  D.  J.  &  S.,  638. 

(2)  Winn  v.  BM,  L.  E.,  7  Ch,  D.,  at  p.  82. 

(8)  Bonnewell  y.  Jenkins,  L.  R,,  8  Ch.  D.,  at  p.  72. 
(4)  L.  E.,  5  Ch.  D.,  648. 
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1879     Oourt  requires  to  make  a  legally  binding  contract.   But  if  to 
Whtmpbb"  *  proposal  or  offer  an  assent  be  given  subject  to  a  provision  as  to 
^  a  contract,  then  the  stipulation  as  to  the  contract  is  a  term  of  the 

BUOKLB.  , 

assent,  and  there  is  no  agreement  independent  of  that  stipulation." 

It  was  also  urged  that  circumstances  in  the  conduct  of  the  par- 
ties may  establish  a  binding  contract  between  them,  although  the 
agreement  reduced  to  writing  in  a  draft  has  not  been  formally 
executed  by  either.  This  argument  is  supported  by  the  authority 
cited  (1), audit  wouldapply  to  the  case  before  us  if  it  be  shown  by 
evidence  that  defendants  had  by  their  oourse  of  dealing  the 
oontinuance  of  their  correspondence  practically  acted  imder  the 
contract  alleged  by  the  plaintiffs.  In  the  case  cited  Lord  Oaims 
remarks : — "I  must  say  that  having  read  with  great  care  the  whole 
of  this  correspondence,  there  appears  to  me  clearly  to  be  pervading 
the  whole  of  it  the  expression  of  a  feeling  on  the  one  side  and  on  the 
other  that  those  who  were  ordering  the  coals  were  ordering  them,  and 
those  who  were  supplying  the  cojds  were  supplying  them,  under 
some  course  of  dealing  which  created  on  the  one  side  a  right  to  give 
the  order,  and  on  tie  other  side  an  obligation  to  comply  with  the 
order  ♦  ♦  ♦  Those  are  the  grounds  which  lead  me  to 
think  that  there  having  been  clearly  a  eonsemm  between  these 
parties,  arrived  at  and  expressed  by  the  document  signed  by  Mr. 
Brogden^  subject  only  to  approbation,  on  the  part  of  the  company, 
of  the  additional  term  which  he  had  introduced  with  regard  to  an 
arbitrator,  that  approbation  was  clearly  given  when  the  company 
commenced  a  course  of  dealing  which  is  referable  in  my  mind 
only  to  the  contract,  and  when  that  course  of  dealing  was  accepted 
and  acted  upon  by  Messrs.  Brogden  ^  Co.  in  the  supply  of  coals. " 

With  aU  this  authority  before  us  we  may  safely  conclude  that, 
unless  the  defendants  can  show  that  by  mutual  consent  there  was 
a  condition  antecedent  to  a  contract  to  the  effect  that  there  should 
be  no  binding  agreement  until  a  written  contract  had  been  executed 
by  the  parties  or  that  the  assent  communicated  in  their  letter  of  the 
20th  December  1877,  was  subject  to  the  provision  as  to  a  written 
contract,  then,  assuming  that  any  agreement  has  been  proved, 

(1)  Brogden  v.  The  Directors  qf  the  Metropolitan  Railway,  L.B.,2  Ap. 
Ca.»  N.  S.,  666. 
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that  agreement  would  be  binding  upon  the  parties.  The  caae  1879 
therefore  must  stand  or  fall  to  pieces  on  the  evidence.  We  must  "vVhtmpeb 
look  to  .'the  evidence,  the  correspondence  which  passed  between  g^^^j^ 
£he  parties,  and  to  their  conduct  and  course  of  dealing  as  shown 
by  the  evidence  and  during  the  correspondence,  in  order  to  deter- 
mine the  propriety  of  aflSrming  or  reversing  the  decision  of  the 
Court  below  on  the  merits.  (The  learned  Judge  then  proceeded 
to  consider  the  correspondence  which  had  passed  between  the 
parties  and  the  oral  evidence  on  the  record  and  then  continued  as 
follows) : — There  cannot,  with  all  the  evidence  before  us,  be,  I  think, 
any  reasonable  doubt  that  there  was  no  antecedent  condition  to 
a  binding  treaty  that  there  should  be  a  written  deed  of  contract 
executed  by  the  parties,  and  that  any  assent  to  the  proposed  terms, 
even  if  agreed  to,  should  be  subject  to  the  proviso  that  there  must 
be  a  written  instrument  signed  before  the  contract  would  begin 
to  operate.  Applying  therefore  the  authorities  already  cited  to 
this  case,  I  must  hold  that  defendants  have  failed  to  establish 
their  defence  that  there  was  no  subsisting  agreement  between 
themselves  and  plaintiffs  on  and  after  the  Ist  January  1878.  I 
will  now  show  that,  whilst  one  party  is  doing  all  he  can  to  carry 
out  the  contract,  the  other  is  hanging  back  and  throwing  difficul- 
ties in  the  way  of  a  faithful  performance  of  it.  (After  ;examining 
the  evidence  showing  these  facts,  the  learned  Judge  continued) : — 
Thus  far  I  have  established  that  there  was  no  condition  antecedent 
to  the  contract;  that  there  was  a  binding  agreement  'made  on  the 
20th  December ;  and  that  it  was  acted  upon ;  and  finally  that  it 
was  repudiated  by  defendants  altogether.  We  have  now  to  consider 
whether  there  was  any  misrepresentation  on  the  part  of  the  plain- 
tiffs which  induced  defendants  to  accept  the  proposals  of  the  for- 
mer, and  if  there  was  whether  the  defendants  were  or  were  not 
justified  in  refusing  to  perform  their  part  of  the  contract*  (After 
considering  the  question  of  misrepresentation  and  the  question 
whether  the  defendants  were  justified  in  putting  an  end  to  the  agree- 
ment on  the  groxmd  that  the  beer  supplied  to  them  was  bad  in 
quality,  and  deciding  these  questions  against  the  defendants,  the 
learned  Judge  ooncluded  his  judgment  in  the  following  terms) : — 
As  I  find  that  defendants  broke  the  contract,  and  I  considw 
that  plaintiffs  have  fully  established  their  case,  I  think  that  they  are 
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entitled  to  a  decree  as  claimed  with  costs  against  the  defendants. 
Since  I  prepared  this  judgment  I  have  had  an  opportunity  of 
seeing  that  of  the  Hon'ble  the  Chief  Justice  which  appears  to  agree 
with  the  conclusion  at  which  I  have  arrived. 

Stuart,  O.J. — In  this  case  the  Subordinate  Judge  has  gone 
clearly  wrong.  He  appears  to  have  been  of  opinion  that  no  contract 
of  the  kind  alleged  in  the  plaint  could  be  made  and  completed  with- 
out a  formal  agreement  in  writing,  and  that  such  writing,  and 
nothing  else,  was  the  contra.ct  itself.  This  misteJ^en  notion  on  the 
part  of  the  Subordinate  Judge  unfortunately  took  strong  possession 
of  his  mind,  and  it  not  only  colours  but  explains  his  judgment.  For 
instance,  the  first  issue  he  framed  was  this:— "Was  such  a  con- 
tract, as  is  alleged  by  the  plaintiffs  to  have  been  made,  ever  entered 
into  between  the  plaintiffs  and  defendants'' ;  and  in  reference  to 
this  issue  his  first  observation  is : — "  The  first  of  these  issues  is  the 
point  on  which  the  case  turns,  and  to  consider  it  properly  it  is 
necessary  to  analyse  and  bring  together  the  whole  circumstances 
that  led  up  to  the  transaction  which  it  was  alleged  formed  the  con- 
tract between  the  contending  parties  as  it  is  shown  in  the  evidence." 
It  would  have  been  more  correct  if  he  had  said  that  it  was  neces- 
sary to  consider  the  evidence  of  the  circumstances,  not  that  led  up 
to,  but  actually  constituted,  the  transaction  which  was  the  contract. 
The  contract  was  evidently  something  which  in  his  mind  was 
yet  to  come,  and  he  could  not  see  that  the  agreement  or  contract, 
relied  upon  by  the  plaintifEs  had  been  made  and  was  a  complete 
contract  in  itself.  That  such  a  view  of  the  law  of  contracts  is  alto- 
gether erroneous  cannot  be  doubted.  The  Indian  Contract  Act,  IX 
of  1872,  embraces  the  greater  part  of  the  recognized  law  of  con- 
tracts, but  it  does  not,  within  itself,  adopt  the  whole  body  of  that 
law,  for  true  to  its  preamble,  which  declares  that,  "whereas  it  is 
expedient  to  define  and  amend  certain  parts  of  the  law  relating  to 
contracts,"  it  excludes  from  its  provisions  all  those  subtleties  to 
which  the  EngUsh  Statute  of  Frauds  has  given  rise,  and  certain 
olasses  of  contracts  which  are  scarcely  necessary  for  the  buaness 
of  this  country,  but  which,  should  occasion  so  require,  might  be 
applied  here,  and  which  this  preamble  clearly  saves.  In  fact  the 
Indian  Contract  Act  may  be  said  to  deal  with  two  large  daases  of 
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tranflaotions,  those  which  fall  under  the  wide  and  general  definition  1879 

contained  in  s.  2  and  the  first  part  of  s.  10,  and  those  other  trans-  Whtmpbb 
actions  or  agreements  in  writing  referred  to  and  saved  by  the  latter  g^^^jj^ 
portion  of  s.  10,  and  those  written  agreements  which  have  to  be 
considered  under  s.  25.   S.  2  defines  a  contract  to  be  an  agreement 
enforceable  by  law,  a  rather  wide  definition,  whioh  if  taken  by  itself 
does  not  add  much  to  our  information  on  the  subject,  but  i£  read  in 
connection  with  other  parts  of  the  same  section  it  can  be  seen  that 
that  contemplates  such  a  contract  as  we  have  in  this  case,  and 
which  is  also  an  agreement  and  contract  within  the  meaning  of  the 
first  part  of  s.  10  of  the  Act,  whioh  provides  that  '^all  agree- 
ments are  contracts  if  they  are  made  with  the  free  consent  of  .parties 
competent  to  contract  for  a  lawful  consideration  and  with  a  lawful 
object,''  what  in  fact  is  known  as  one  of  that  large  class  of  agree- 
ments which  in  the  law  of  England  go  under  the  definition  of  sim- 
ple contracts.   The  contract  in  the  present  case  is  such  a  simple  con- 
tract, not  an  express  contract  in  writing,  but  rebus  ipsis  et  factis^  in 
other  words,  a  contract  made  by  the  conduct  of  the  parties,  by  their 
correspondence)  by  evidence  of  their  personal  intercourse  on  the 
subject  of  the  contract,  and  by  any  facts  and  circumstances  showing 
an  agreement  of  mind  in  the  matter.   And  any  formal  or  written 
agreement  which  may  have  been  ultimately  intended  is  to  be  looked 
at  merely  as  the  record  of  that  which  had  already  been  agreed  upon, 
and  not  as  the  agreement  or  contract  itself.   Several  cases  in 
support  of  this  view  of  the  law  were  referred  to  at  the  hearing. 
In  the  case  of  Brogden  y.  The  Directors  of  the  Metropolitan  Rail* 
way  (1),  decided  on  thd  16th  Jidy  1877,  the  law  on  this  sub- 
ject is  very  clearly  laid  down  by  the  Lord  Chancellor  (Cairns)  in 
the  following  terms : — "  My  Lords,  there  are  no  cases  upon  whioh 
difiference  of  opinion  may  more  readily  be  entertained,  or  which  are 
always  more  embarrassing  to  dispose  of,  than  cases  where  the 
Court  has  to  decide  whether  or  not,  having  regard  to  letters  and 
documents  which  haye  not  assumed  the  complete  and  formal  shape 
of  executed  and  solemn  agreements,  a  contract  has  really  been  con- 
stituted between  the  parties.   But,  on  the  other  hand,  there  is  no 
principle  of  law  better  established  than  this,  that  even  although 
parties  may  intend  to  have  their  agreement  expressed  in  the  most 

(1)  L.  E.,  2  Ap.  Ca.,  N.  S.,  666. 
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1879  solemn  and  complete  form  that  oonyeyancers  and  solioitois  are 
Whtmpbb  ^  prepare,  still  there  may  be  a  consensus  between  the  parties 
^^t;.  far  short  of  a  complete  mode  of  expressing  it,  and  that  consensus 
may  be  discovered  from  letters  or  from  other  documents  of  aa 
imperfect  and  incomplete  description ;  I  mean  imperfect  and  incom- 
plete as  regards  form.''  To  the  same  effect  is  the  roling  in  Letm 
Y.  Brass  (1).  In  this  case  it  was  held  that  a  tender  and  letter  of 
acceptance  formed  a  complete  contract  although  a  written  deed  of 
agreement  was  contemplated  by  the  letter  oonveying  the  acceptance. 
The  same  was  ruled  in  Bonnewell  v.  Jenkins  (2).  In  Jones  v.  The 
Victoria  Oraving  Dock  Co.  (3)  it  was  held  that  a  draft  agreement 
modified  by  another  paper  was  a  valid  contract  within  s.  4  of  the 
Statute  of  Frauds,  although  a  resolution  was  at  the  same  adopted 
that  the  said  agreement  be  endorsed  in  duplicate,  signed,  sealed, 
and  executed.  In  Crossley  v.  Maycock  (4),  before  the  Master  of  the 
Bolls  (Sir  G-eorge  Jessel),  the  agreement  between  the  parties  was 
qualified  by  certain  conditions,  and  the  Court  accordingly  held 
that  no  final  agreement  had  been  made  which  could  be  enforced, 
but  in  delivering  judgment  Sir  George  Jessel  laid  down  the 
principle  of  the  law  of  contracts  entirely  in  accordance  with  the 
other  cases  to  which  I  have  referred.  He  said :  The  principle 
which  governs  these  coses  is  plain.  If  there  is  a  simple  accept- 
ance of  an  offer  to  purchase,  accompanied  by  a  statement  that 
the  acceptor  desires  that  the  arrangement  should  be  put  into 
some  more  formal  terms,  the  mere  reference  to  such  a  proposal 
will  not  prevent  the  Oourt  from  enforcing  the  final  agreement  so 
arrived  at."  In  Winn  v.  Bull  (5),  before  the  Master  of  the  Bolls, 
a  written  agreement  relating  to  a  lease  of  a  dwelling-house  and 
premises  for  a  term  of  seven  years  was  made  subject  to  the 
preparation  and  approval  of  a  formal  contract,"  and  applying  that 
condition  to  the  case  Sir  G-eorge  Jessel  held  that  no  final  agree- 
ment had  been  made.  But  in  delivering  judgment  His  Loixlship 
referred  with  approbation  to  the  decision  in  the  case  of  Chinnock 
v.  Marchioness  of  Ely  (6)  of  Lord  Westbury  in  which  His  Lord- 
ship said :  — **  I  entirely  accept  the  doctrine  *  *  •  that,  if  there 
had  been  a  final  agreement  and  the  terms  of  it  are  evidenced  in 

(1)  L.  E.,  3  Q.  B.  D.,  667  (4)  L.  E.,  18  Eq.,  180. 

(2)  L.  E.,  8  Ch.  D.,  70.  (5)  L.  E.,  7  Ch.  D.,  29. 
(8)  L.  E.,  2  Q.  B.  D.,  314.  (6)  4  D.  J.  &  S.,  638. 
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a  manner  to  satisfy  tho  Statute  of  Fraucby  the  agreement  BhsXL  he  1879 
binding,  although  the  parties  may  have  declared  that  the  writing 
is  to  serve  only  as  instructions  for  a  formal  agreement,  or  although 
it  may  be  an  express  term  that  a  formal  agreement  shall  be  pre- 
pared and  signed  by  the  parties."  In  fVinn  v.  Bull  (1)  the  ease 
of  RoBsUer  v.  Miller  (2)  was  referred  to.  Lord  Coleridge,  Chief 
Justice,  laid  down  with  the  approbation  of  Lord  Justice  James  and 
Lord  Justice  Baggallay,  who  heard  the  case  with  him,  that, "  as  soon 
as  the  fact  is  established  of  the  final  mutual  assent  of  the  parties  to 
certain  terms,  and  those  terms  are  eyidenced  by  any  writing  signed 
by  the  party  to  be  charged,  or  his  agent  lawfully  authorized, 
there  esst  all  the  materials  which  this  Court  requires  to  make  a 
legally  binding  contract."  The  law  therefore  on  the  subject  of 
these  contracts  is  perfectly  clear,  and  applying  it  to  the  present 
case  we  have  to  consider  whether  on  the  facts  and  evidence  before 
us  there  is  to  be  found  a  contract  or  agreement  binding  on  the 
partiee.  (The  learned  Chief  Justice  then  proceeded  to  consider 
the  correspondence  which  had  passed  between  the  parties  and  the 
oral  evidence  on  the  record,  and  then  continued  as  follows) : — 
There  being  therefore  no  room  for  objection  on  the  score  of  the 
inferior  quality  of  the  beer,  nor  any  sufiicient  ground  for  the  plea 
of  misrepresentation,  tiie  only  question  for  serious  consideration  is 
whether  the  facts  and  the  evidence  which  I  have  detailed  show 
a  legal  contract  between  the  parties  which  may  be  enforced.  I  am 
clearly  of  opinion  that  such  a  contract  is  shown  and  that  the  facta 
come  within  the  principle  of  the  authorities  to  which  I  have 
already  adverted.  I  would  therefore  allow  the  plaintiff's  claim  with 
interest  thereon  at  twelve  per  cent,  up  to  the  date  of  the  decree 
of  this  Court  and  thereafter  and  tUl  realization  at  six  per  cent,  per 
annum,  the  particulars  of  which  appear  to  be  correctly  stated  in  the 
plaint,  and  Bs.  6,000  as  the  liquidated  damages  agreed  to  be  paid 
by  the  party  guilty  of  breach  of  the  contract,  and  reversing  the 
judgment  of  the  Subordinate  Judge  decree  the  present  appeal  with 
costs  in  both  Courts. 

Appeal  allowed. 


(1)  L.  R.,  7  Ch.  D.,  29.      (2)  L.  B.,  5  Ch.  D.,  648. 
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1881 
January  10. 


Btfiart  Mr.  Jmiire  Oldfield  and  Mr.  Justice  Straight. 


SHALEUUN-NISSA  (Jin>oiaE]!rT.DEBTos)  v.  GAUSI  SHANEAE 


Application  far  execution  of  decree^Step  in  aid  qf  execution — Act  JTF  cf 


O  Baed  K,  as  the  legal  representatiye  of  her  deceased  husband  8,  on  a  bond 
executed  bj  ^  in  his  f ayonr,  and  obtained  a  decree.  Sabseq[TLentl7  he  sued 
JTon  a  bond  which  she  had  personally  executed  in  his  favour,  and  obtained 
a  decree.  On  the  7th  September  1875,  he  applied  for  execution  of  both  these 
decrees,  and  8'e  landed  estate,  which  stood  recorded  in  E's  name,  was  attach- 
ed. This  estate  was  sold  on  the  20th  February  1877,  being  put  up  for  sale 
in  one  lot,  in  satis&iotion  of  both  decrees,  in  accordance  with  an  application 
made  bj  G  on  the  16th  February,  and  was  purchased  by  G  for  the  amount 
of  the  decrees.  This  sale  was  subsequently  confirmed,  and  on  the  10th  Decem- 
ber 1877,  satisfaction  of  the  decrees  was  entered  up,  and  the  execution- 
proceedings  struck  off  the  file.  Subsequently  three  of  the  heirs  of  iS  in  one 
case,  and  two  in  another,  instituted  suits  against  G,  claiming  to  recover  from 
him  such  portion  of  the  proceeds  of  the  sale  of  8*s  property  as  had  been  ap- 
propriated to  the  discharge  ol  G*s  decree  against  M,  and  such  heirs  obtained 
decrees  for  certain  sums,  which  G  was  obliged  to  pay.  G  thereupon  on  the 
16th  May  1879,  applied  for  execution  oi  his  decree  against  M.  Beld  that 
such  application  was  not  one  in  continuation  of  that  made  on  the  7th  Septem- 
ber 1875,  but  was  a  fresh  application,  and  the  application  made  by  G  on  the 
16th  February  1877  was  not  one  for  a  step  in  aid  of  execution,  within  the 
meaning  of  No.  179,  sch.  ii  of  Act  XV  o£  1877,  from  which  limitation  could 
be  computed,  and  the  application  of  the  16th  May  1879  was  barred  by 
limitation.  Booboo  Pyaroo  Tuhohildarinee  v.  Syud Natir  Hossein  (1) ;  Parai 
Bam  y.  Gardner  (2) ;  and  Issurree  Daseee  y.  Ahdool  Khalah  (3)  distinguish- 
ed by  Stbaioht,  J. 

The  facts  of  this  case  are  suflBciently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  Straight,  J. 

Mr.  Conlan  for  the  appellant. 

Mnnshi  Hanuman  Prasad  and  Pandit  Bishambkar  Nath  lot 
the  respondent. 

The  Court  (Oldfield,  J.)  and  Stkaight,  J.)  delivered  the 
following  judgments: — 

Steaight,  J. — This  is  a  second  appeal  from  an  order  of  the 
Judge  of  Allahabad  passed  in  appeal  on  the  19th  February  1880, 

♦  Second  Appeal,  No.  36  of  1880,  from  an  order  of  H.  Lushington,  E8C[„  J  udge 
of  Allahabad,  &ted  the  19ih  February  1H80,  affirming  an  order  of  Bai  i^Iakhan 
Lai,  Subordinate  Judge  of  Allahabad,  dated  the  15th  October  1879. 
(1)  28  W.  B..  183.      (2)  I.  L.  B.,  1  All.,  366. 
(3)  L  L.  B.,  4  Calc,  416. 


(Dbobbb-holdbb)  .* 
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ooufirmiiig  a  decision  of  the  Subordinate  Judge^  allowing  the  188I 
respondent  decree-holder  to  proceed  with  execution  of  a  decree  XMAju-xm 
against  tiie  appellant  his  judgment-debtor.  The  facts  are  as  sissa, 
follows: — One  Syed  Muhammad  on  the  15th  April,  1866,  execut- 
ed  a  bond  to  the  respondent,  Chiuri  Shankar,  pledging  his  pro-  Shankib. 
perty  for  an  advance  of  Bs.  5,000.  On  the  25th  November, 
1871,  the  appellant,  Khair-un-nissa,  his  wife,  also  made  an  hypo- 
thecation to  the  same  person  for  a  loan  of  Bs.  1,200.  After 
the  death  of  Syed  Muhammad,  the  respondent  Ghiuri  Shankar 
sued  Khair-un-nissa,  as  her  husband's  legal  representative,  on 
the  bond  of  April,  1866,  and  obtained  a  decree  on  the  30th  May, 
1873.  He  then  brought  a  second  suit  against  her  in  respect 
of  her  own  bond  of  November,  1871,  and  got  a  decree  on  the 
17th  March,  1674.  On  the  7th  September,  1875,  he  applied 
for  execution  of  both  these  decrees  and  attached  all  the  pro- 
perty left  by  Syed  Muhammad,  which  stood  recorded  in  the 
name  of  Eliair-un-nissa.  It  was  sold  in  one  lot  on  the  20th 
February,  1877,  in  accordance  with  an  application  put  in  by  the 
decree-holder  on  the  16th  February,  1877 ;  and  the  amount  of  his 
two  decrees  aggregating  Bs.  10,850,  the  decree-holder  purchased 
for  that  sum  and  filed  a  receipt  in  full  discharge  of  both  of  them. 
Despite  objection  by  the  judgment-debtor  this  sale  was  in  due 
course  confirmed  to  him,  and  on  the  10th  December,  1877,  satisfac- 
tion was  entered  up  and  the  execution-proceeding  struck  off.  No 
point  arises  in  the  present  appeal  with  reference  to  the  first  decree 
obtained  upon  Syed  Muhammad's  bond  of  Aprils  1866,  but  the 
questions  raised  relate  to  the  second  decree  under  which  Eihair-un- 
nissa  was  judgment-debtor  in  respect  of  the  bond  personally  execut- 
ed by  her  on  the  25th  November,  1877.  It  is  this  decree  that  the 
respondent  Gauri  ^lankar  is  now  seeking  to  execute  for  the  follow- 
ing reasons.  Subsequent  to  the  sale  in  February,  1877,  three  of 
the  heirs  of  Syed  Muhammad  in  one  case,  and  two  in  another, 
instituted  suits  against  the  decree-holder-respondent  Gauri  Shankar 
to  recover  from  hiTn  such  portion  of  the  proceeds  of  the  sale 
of  Syed  Muhammad's  property  as  had  not  been  absorbed  in 
satisfying  the  decree  upon  his  personal  bond  of  the  15th  April, 
1866.  In  respect  of  this  they  allowed  a  deduction  to  the  extent 
claimed  by  Gauri  Shankar,  but  the  residue,  which  had  been 
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1881     eipprapriiAed  to  •dkdiaiffeihe  decree  Bgainst  Eludr-tai-iiians 
ZHAiE-fTK-  ^l^^^d    ^^'^       *®  ilienu  In  the  reaolt  they  Bererally  got 
KifiSA     (decrees  on  the  17th  Mftj^  1678^  end  tbfi  14th  Septemher,  1878, 
for  Es.  1^59-10-7  find        IJSii'lOJ)^  TegpeaUvdy,  aad  theee 
SeiiTKAB.  ttmouBtB  Gmri  Sbaokac,  ihe  reflpoDdesoi^  b»  bad  to  pay.  Being 
iiiw  depiiyed  <o£  the  frvibB  of  his  exeeiltio9i-8^ 
agaisst  Ehaiarnm-insaa  mtaonaeraiBdyhe  apj^ed  m  the  IQtii  Hay, 

1878,  for  leaye  to  again  exeoate  it.  The  judgment^ebtor  objected 
ihat,  as  satisfaotLon  had  been{  entered  up,  the  ezeoutioQ^^roceed- 
ings  oonld  not  be  renopened^  and  moreover  that,  three  years  haviog 
idapsed  sinoe  the  last  applkatkHaforexeoationon  the7thSeptwber9 
1875,  lunitation  iwrred^  ^th  the  lower  Courts  disallowed  these 
objectiojDSyAnd^e  jndgsient-debtor  appeals  to  this  Court,  urg- 
ing the  $m0  grounds,  and  axgaing  further  that  the  decree- 
holder  by  porohasing  at  the  [auction^sale  merged  his  oharaoter 
of  decree4K>lder  in  that  of  anotion-pnrohaser,  and  the  sale  hay- 
ing been  regidarl^  oompleted  and  satisfaction  entered  np,  there  is 
neither  decree-holder  to  apply  for  nor  decree  to  pxtt  into  exeeiL- 
tion.  Stress  has  been  laid  upon  the  application  of  the  lOtibi 
Eebruary,  1877,  but  in  my  opinion  this  cannot  be  regarded  as  an 
application  for  a  step  in  aid  of  execution  within  art.  179,  sch.  ii 
of  Act  XY.  of  1877«  Failing  to  sustain  this  contention  it  is  then 
urged  for  the  deeree^-holder  that  the  ap]^cation  of  the  16th  May, 

1879,  was  in  reality  only  a  step  in  oontinuation  of  the  former 
application  of  the  7th  September,  1875,  and  that  upon  the  authority 
of  three  cases-^^oioo  Pyaroc  TuhoBildarinee  y.  Sf/udNazir  S^em 
(1):  Paras  Bam  y.  Gardner  (2)  and  IsBurree  Dassee  y.  Abdod 
Khalak  (3) — the  decisions  of  the  lower  Courts  adopting  this  view 
should  be  upheld.  I  am  of  opinion  that  this  argument  is  a  falla- 
cious one  and  cannot  be  accepted.  It  appears  to  me  that  all  these 
cases  referred  to  are  clearly  distinguishable  from  the  present.  In 
Bochoo  Pyaroo  Tuhobildarinee  y.  Syud  Nazir  Eomin  (1)  the  execOf- 
tion-proceedings  were  struck  off  in  consequenee  of  a  dedsion  being 
passed  adyerse  to  the  decree-holder,  upon  an  objection  made  by  a 
third  party,  imder  s.  246  of  Act  VIII  of  1859,  in  consequence  of 
whidi  he  was  compelled  to  bring  a  regular  suit  to  haye  the  pro- 

(1)  23  W.  B.,  183.        (2)  I.  L.  E.,  1  AH.,  366. 
(3)  I.  L.  B.,  4  C9k.,  416. 
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perty,  from  wluoh  the  attachment  had  been  reiBOved,  deolared  ta  1881 
be  the  property  of  his  judgmeat-debtoTy  and  then  having  Buooeeded  jcwk^jn^jiv^ 
in  that  suit  the  deeree-holder  applied  for  resmnption  of  the  exe*.  ^isai 
ontion,  which  had  been  interrupted.  The  same  state  of  facts  Gaum 
existed  in  the  case  -which  was  made  the  subject  of  the  Full  Bench  Shakkae. 
decision  of  this  Court  (1) ;  and  in  that  of  hsurree  Dasm  v.  Abdool 
Khaki  (2)  the  judgment-debtor  had  got  a  sale  set  aside  and 
the  proceeds  refunded  by  the  deoree-holderi  who  thereupon  ap- 
plied to  execute  his  decree  afresh.  It  will  thus  be  obserred  that 
in  all  these  cases  there  was  a  contest  going  on  either  between 
the  decree-holder  and  a  successful  objector,  or  between  the  decree- 
holder  and  the  judgment-debtor.  But  in  the  matter  now  before 
us  the  decree-holder  attached  and  brought  to  sale,  as  the  rights 
and  interests  of  Eihair-un-nissa,  rights  and  interests  that  she  did 
not  possess,  in  other  words,  she  had  no  saleable  interest  to  bring 
to  sale.  He  himself  having  purchased  such  rights  and  interests, 
upon  the  strength  of  such  purchase  gave  a  receipt  in  discharge 
of  both  his  decrees  by  virtue  of  which  satisfaction  was  entered  up 
and  the  execution-proceedings  struck  off  on  10th  December,  1877. 
What  has  since  happened  is  that  in  consequence  of  two  regular 
Boits  brought  against  him  by  the  heirs  of  Syed  Muhammad  he 
has  had,  not  to  smirender  the  property  purchased  by  him  to  the 
extent  of  their  shares,  but  to  compensate  them  by  a  money  equiva- 
lent. When  the  sale  took  place  on  the  20th  February,  1877, 
Act  Vill  of  1859  was  in  force,  and  there  was  then  no  provision 
such  as  is  now  to  be  found  in  s.  313  of  Act  X  of  1877. 
A  purchaser  at  auction-sale  at  that  time  took  the  risk  of  the  judg- 
ment-debtor's having  a  saleable  interest,  and  it  does  not  appear 
to  me  that  the  decree-holder-respondent  in  the  present  case  is 
in  any  better  or  worse  position  than  an  ordinary  auction-pur- 
chaser. If  he  had  the  misfortune  to  buy  something  that  his  judg^ 
ment-debtor  had  not  to  sell,  he  had  only  himself  to  blame  for  put- 
ting up  an  interest  to  sale  that  did  not  exist.  Under  such  circum- 
stances it  would  seem  that  satisfaction  was  rightly  entered  up  and 
the  execution-proceedings  properly  struck  off.  I  am  therefore  of 
opinion  that  the  application  of  the  16th  May,  1879,  was  a  fresh  appli- 
cation, and  that,  the  last  antecedent  application  having  been  made 
(1)  I.  L.  B.,  1  AIL,  865.        (2)  L  L.  E.,  4  Calc.,  41&. 
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1881     on  7th  September,  1875,  the  deoree-holder-reBpondent  ib  barred 
Khaie-fn-        executing  his  decree.   I  would  accordingly  decree  the  appeal 
xnssA     with  costs. 

^Gaubi  Oldfibld,  J.— I  am  of  opinion  that  the  present  application  of 
the  16th  May,  1879,  on  the  part  of  the  decree-holder  to  execute  the 
decree  is  barred  trnder  art.  179,  sch.  ii  of  the  Limitation  Law. 
I  concur  with  Mr.  Justice  Straight  in  holding  that  it  cannot  be 
considered  to  be  a  continuation  of  the  application  of  the  7th 
September,  1875,  but  is  a  fresh  application,  and  I  do  not  con- 
sider that  the  intermediate  application  made  by  the  decree-holder 
on  the  16th  February,  1877,  is  such  an  application  as  is  con- 
templated in  art.  179,  so  as  to  allow  the  period  to  run  from  its 
date.   I  therefore  on  this  ground  concur  in  the  proposed  order. 

Appeal  allowed. 


^ggj  Before  Mr.  Jwtice  Spankie  and  Mr.  JuHice  Oldfield, 

January  14.  CHATTAE  SINGH  (Plaintipp)  v.  EAMLAL  and  another  (DKFKimAirw).* 

Eegiitered  and  unregistered  Documents — Act  XlZ^f  1843 — Act  VIII  qf 
1871  (Begist^ation  Act)^Act  III  of  1S77  {Beguiration  Act),  s.  60. 

A  doonment  executed  while  Act  XIX  of  1843  was  in  force  and  not  regis- 
tered  therennder  cannot  be  postponed  to  a  document  executed  in  1873  .and 
registered  under  Act  YIII  ot  1871. 

This  was  a  suit  in  which  the  plaintiff  claimed  possession  of  a 

certain  share  in  a  -village  called  Bannupur.   This  share  had  been 

hypothecated  to  the  plaintiff  as  collateral  security  for  the  payment 

of  two  bonds  dated  the  9th  January,  1873,  and  the  31st  December^ 

1873,  respectively,  which  bad  been  given  to  him  by  Sham  Lai  the 

brother  of  the  defendants.   The  plaintiff  obtained  a  decree  on 

these  bonds  enforcing  the  hypothecation  on  the  27th  March,  1876. 

tn  1878  the  share  was  put  up  for  sale  in  execution  of  this  decree  and 

was  purchased  by  the  plaintiff,  the  certificate  of  sale  granted  to  him 

bearing  date  the  23rd  December,  1878.   When  the  plaintiff  en- 

deavoured  to  obtain  possession  of  the  share  he  was  resisted  by  the 

defendants.   They  claimed  by  virtue  of  a  lease  which  had  been 

•  Second  Appeal,  No.  774  of  1880,  from  a  decree  of  B.  Gr.  Currie,  Esq., 
Judge  of  Aligarh,  dated  the20th  April,  1880,  modifying  a  decree  of  Maulri 
Farid-ud-din  Ahmad,  Sabordinate  Judge  of  Aligarh,  dated  the  19th  Feb- 
roaiy,  1880. 
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granted  to  them  by  their  brother  Sham  Lai,  bearing  date  the  Ist  1881 
January,  1876;  and  also  as  auotion-purohasers  of  the  share  at  a  sale  CHAiTAa 
which  took  plaoe  on  the  20th  December,  1878,  in  execution  of  a  Singh 
decree  dated  the  19th  May,  1876,  which  they  had  obtained  against 
their  brother  on  a  bond  in  which  the  share  was  hypothecated  dated 
the  let  February,  1862,  The  plaintiff  consequently  brought  the 
present  suit  against  the  defendants  for  possession  of  the  share,  and 
the  cancelment  of  the  sale  at  which  the  defendants  had  purchasedf 
and  of  the  lease,  alleging  that  the  lease  and  the  bond  of  the  1st 
February,  1862,  were  both  fraudulent  instruments.  The  plaintiff's 
bonds  of  the  9th  January  and  31st  December,  1873,  were  registered 
instruments,  while  the  defendants'  bond  of  the  1st  February,  1862^ 
was  not  registered.  The  question  arose  in  the  case  whether  or  not 
the  latter  bond  being  unregistered  should  take  effect  as  regards  the 
share  against  the  plaintiff's  registered  bonds.  Both  the  lower 
Courts  held  that  that  bond  should  take  effect  as  regards  the  share  as 
against  the  plaintiff's  registered  bonds,  notwithstanding  it  was  not 
registered.  Upon  this  point  the  lower  appellate  Court  observed 
as  follows :  Then  as  to  the  legal  plea :  if  I  had  been  left  to  myself 
to  put  an  interpretation  on  the  subject,  I  should  have  given  it  for 
the  plaintiff,  against  the  Subordinate  Judge's  decision,  and  have  held 
that  it  was  immaterial  that  the  second  bond  (or  bonds)  was  regis- 
tered  under  a  subsequent  Begistration  Act  by  which  the  registration 
thereof  was  compulsory,  inasmuch  as  Act  XIX  of  18 43  distinctly  laid 
down  that  a  registered  bond  should  have  preference  to  an  unr^is- 
tered  one,  even  though  it  be  of  an  earlier  date  and  authentic :  but  an 
exactly  applicable  precedent,  in  a  precisely  similar  case,  has  been 
pointed  out  to  me  in  the  case  of  Khandu  Dubladaa  v.  Tarachand 
Amarehand  (1),  which  takes  the  other  view,  and  by  which,  specially 
as  it  agrees  with  the  finding  of  the  Subordinate  Judge,  I  consider 
I  must  be  guided,  when  no  other  precedent  whatever  even  partially 
applicable  has  been  shown  by  the  pleader  of  the  appellant  taking  the 
otter  (my)  view."  On  second  appeal  by  the  plaintiff  it  was  con- 
tended on  his  behalf  that  his  bonds  being  registered  should  take 
effect  as  regards  the  property  in  suit  as  against  the  unregistered 
bond  of  the  defendants. 

^  Pandit  Ajudhia  Nath  and  Munshi  8ukh  Ram  for  the  appellant. 
(1)  I.  L.  B.,  1  Bom.,  674. 
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IgSl  Mr.  Sowell  and  Babu  Oprokaah  Chandar  Mukarji  for  the  re^ 
OHAWAi  J^pondentB. 

SiKOH       The  Court  (Spankie,  J.,  ttnd  OldfiEld,  J.)  remanded  the  ease 
Bim'lal.  to      lower  appellate  Oourt  for  the  trial  of  oertain  issues  set  out 
in  the  order  of  remand,  the  portion  of  the  order  of  remand  material 
to  the  contention  above  set  out  being  as  follows : — 

S^AKKiE,  J. — The  Full  Bench  judgment  of  this  Oourt  in 
Chuterdharee  Misser  v.  Nurdngh  Dutt  Sookool  (1)  ruled  that  a  deed 
creating  an  interest  in  immoveable  property  exceeding  in  value 
Bs.  100,  executed  prior  to  the  1st  January,  1865,  is  not  affected  by 
Act  XVI  of  1864, 8. 13,  although  it  may  be  registered  under  s.  17. 
All  former  Acts  and  Begulations  having  been  repealed  except  in 
respect  of  registered  instruments,  an  unregistered  deed  creating 
an  interest  in  immoveable  property  exceeding  in  value  Bs.  100, 
executed  prior  to  the  1st  January,  1865,  is  not  by  any  provision  of 
Act  XYI  of  1864  postponed  to  a  registered  instrument  executed 
subsequently  to  that  date.  We  think  that  the  ruUng  is  strictly 
applicable  to  the  present  case,  and  that  an  unregistered  document 
executed  when  the  Act  of  1843  was  in  force  cannot  be  postponed 
to  a  registered  document  executed  in  1873.  Therefore  the  first 
plea  fails. 

PRIVY  COUNOtL. 


p.  0.«        MUHAMMAD  PAIZ  AHMAD  KHAN  (DfiPtomAHT)  v.  GHULAM 
Jiwiofy  27  AHMAD  KHAN  and  anotheb  (Plaiktifps). 

 [On  appeal  from  the  High  Court  of  tbc  Nortk-Wettem  PiOTinoes  at 

AUshabad.] 

Muhammadan  law — CoTutruction  ofinstrumMt  of  gift. 
One  ol  two  brothers,  co-aharers  in  ancestral  lands,  died  leaving  a  videw» 
who  therenpon  became  entitled  to  one  fourth  of  her  husband's  share  of  the 
family  inheritance.  Without  relinquishing  her  right  to  daim  her  share,  in 
lieu  thereof  she  receiyed  an  allowance  o£  cash  and  grain.  The  surviying 
brother  made  an  arrangement  with  her  which  was  carried  into  effect  by  do^- 
ments.  By  one  instrument  he  granted  two  villages  to  her.  By  another  she 
accepted  the  gift,  giving  up  her  claim  to  any  part  of  the  ancestral  estate 
her  husband.  The  first  instrument,  inter  alia,  stated  as  follows I  declare 
and  record  that  the  aforesaid  sister-in-law  may  manage  the  said  Tillages  for 

^Present  .•— SiB  B.  Pbaoook,  Sib  M.  E.  Smith,  Sib     P.  Collibb,  and 
Sib  B.  Cough. 

(1)  N..W.  P.  H.  C.  Eep.,  1868,  p.  371. 
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iMraelf  and  afpljtirairnwomeio  meet  teneoefls^  1981 

SeldihAtikeBe  wordididflofc  cot  downpfwiwM  words oi  gift  to  wi»t  ia  ^'^^g^J'^ 
tiie  Mnlmmnuidanlaw  is  called  aaarM;  and  that  tketfanmotRm  wasneitker  a 
mere  grant  of  alioensetothe  widow  to  taketkefHrofits  of  tkeland  revoeableby  Ghulih 
the  donor,  nor  a  grant  of  an  estate  only  for  the  life  of  the  widow.   It  was  a 
kibbak-bil^az,  or  gift  for  consideration,  granting  the  Tillages  absolutely. 

Appeal  against  a  decree  of  the  High  Court  of  the  North- 
Westem  Provinces  (11th  July  1877)  in  part  reversing  and  in 
part  afiSrming  a  decree  of  the  Subordinate  J'udge  of  Aligarh  (25th 


The  question  raised  by  this  appeal  rdated  to  the  oonsbrao- 
tion  of  two  instruments  of  gift  according  to  Muhonunadan  law; 
One  was  a  deed  of  gift  executed  by  the  app^nt  granting 
two  villages,  Sahauli  and  Kamalabad,  to  Wali-un-nissa  the 
widow  of  his  deceased  brother,  she  having  become  entitled  on  the 
death  of  her  husband  to  a  fourth  part  of  his  share  in  the  ancestral 
estate  of  the  family.  Wali-un-nissa  died  leaving  the  respondents 
her  heirs,  and  this  suit  was  brought  by  them  to  obtain  poesession 
of  the  two  villages,  so  granted  to  her,  which  had  been  taken  backi 
wrongfully  it  was  alleged,  by  the  defendant  on  her  death*  The 
defence  was  that  the  villages  had  not  been  granted  to  the  widow  for 
any  estate  greater  than  for  her  life ;  but  had  been  granted  by  way 
of  ariat,  for  her  maintenance,  and  not  by  way  of  hibbah-biUewaz^  or 
absolutely.  It  was  alleged  for  the  defence  that  no  beatable  estate 
had,  upon  the  right  construction  of  the  instruments  executed 
between  the  parties,  been  created.  Bo&  the  Courts  in  India  hdd 
that  the  instruments  showed  an  absolute  gift  of  the  villages  to  the 
widow,  and  a  decree  for  their  possession  was  made  in  favour  of  the 
respondents.  The  facts  of  the  case  are  stated  in  their  Lordships' 
judgment. 

The  following  is  the  judgment  of  the  Subordinate  Judge  of 
Aligarh,  in  regard  to  the  distinction  between  hibbah  and  ariat: — 

*^The  material  point  to  be  decided  is,  whether  the  villages 
of  Sahauli  and  Eamalabad  were  given  to  the  Musammat  as  ariat 
or  as  a  gift,  and  whether  the  defendant  is  entitled  to  take 
them  back.   Along  with  the  above  it  will  also  be  necessary  to 
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1881  dedde  the  nature  of  the  gift,  whether  it  was  with  or  without  oon- 
MuHAMMAD  Bideration.   The  Court  will  first  define  hibhah  and  ariaty  and  detail 

£h!^^  the  (drcumstanoes  thereof  as  far  they  are  applicable  to,  and  bear 
V,       npon,  the  present  case.   To  make  a  person  the  owner  of  the 
^km^    substance  of  a  thing  without  consideration  is  a  hibbah  (gift), 

TLeas.  while  to  make  him  the  owner  of  the  profits  only  without 
consideration  is  an  ariat  or  commodatum  {vide  Dfir-ul-Mukhtari 
Eatab-ul-hibbah).*  In  a  gift  it  is  essential  that  the  donor 
should  be  sane,  owner  and  of  age,  that  the  thing  given  be 
not  undivided  {mushaa)^  and  be  in  possession  of  the  donor,  and 
that  there  be  proposal  and  acceptance.  A  gift  is  not  void  for 
invalid  conditions;  on  the  contrary,  the  conditions  are  void.  For 
example,  if  a  slave  be  made  a  gift  of,  with  the  condition  that 
the  donee  should  set  biTn  free,  the  condition  is  void  but  the  gift  is 
valid  (Dur-ul-Muhtar,  Kitab-ul-hibbah).t  In  an  aricU  it  is  not 
necessary  that  the  donor  should  be  of  age,  nor  that  the  thing 
given  should  not  be  xmdivided,  nor  is  acceptance  after  proposal  a 
condition  ( Alamgiri)  In  the  Imadia  it  is  explained  that  the  ariat  of 
a  joint  property  is  valid,  and  so  are  its  deposit  and  sale. — (Dur-ul- 
Mukhtar,  Kitab-ul-ariat)  The  words  by  which  an  mat  is  constitut- 
ed have  a  special  chapter  assigned  to  them  in  the  Alamgiri,  and 
I  shall  copy  it  in  this  place  to  show  What  words  are  used  in  giving 
a  thing  in  ariaty  and  of  what  signification : — 

(Second  Chapter,  Eitab-ul-ariat,  Alamgiri): — ^If  he  said,  ^I 
have  made  thee  owner  of  the  profits  of  this  house  for  a  month,' 
or,  without  saying  *a  month,'  *  without  a  consideration,'  it  will 
be  an  ariat.  This  is  in  the  Fatdwaa  of  Eazi  Khan.  And  it  is 
valid  by  the  words — ^I  lent  thee  this  robe,  thou  mayest  wear  it 
for  a  day,  or  I  lei^t  thee  this  house,  thou  mayest  live  therein  for  a 
year. ' — (Tatarkhania.)   If  he  said,  ^Imake  this  house  of  mine  thy 

•  **  It  is  the  tamlih  (making  one  the  proprietor)  of  the  substance  for  notliinff, 
B,,  without  consideration.  Ariat.  It  is  the  tamlik  of  profits  for  nothing 
(wiiiiont  consideration)." 

t "  13ie  conditions  of  its  validity  in  the  donee  are  sanity,  majority,  and 
ownership.  The  conditions  of  validity  in  the  subject  of  the  gift  are  that  it  be 
possessed  and  not  joint.  Its  pillars  are  proposal  and  acceptance.  Its  effect  is 
that  it  is  not  rendered  void  by  invalidating  conditions.  Accordingly,  the  gift 
of  a  slave,  on  condition  of  his  being  set  free,  is  correct,  and  the  condition  is  void." 

X  "  As  to  acceptance  by  the  person  to  whom  anything  is  given  in  ariat,  it 
is  not  one  of  the  conditions  according  to  the  approval  of  our  three  doctors." 

"As  to  majority,  it  is  not  one  of  the  conditions,  so  much  so,  that  it  is 
valid  from  an  authorized  child." 
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feddenoe  for  one  month/  or,  if  he  eaid,  *  thy  reddenoe  for  my  life-  1881 

time,*  this  will  be  an  ariat.^  (This  is  in  the  Zahiria.)   And  if  he  Mohammad 

8aid»  *I  made  thee  be  borne  on  her  for  God's  sake/  it  is  an  ariat —  Faiz  Ahmad 

.  .  .  !Khan 

{Fbtatcas  Kszi  Shan.)   And  if  he  said,  ^my  house  is  for  thee  a 

gift  by  way  of  reddenoe/  or,  *  a  residence  by  way  of  gift,'  it  is  an  ^^^^ 

ariat, — ^This  is  so  in  the  Hidaya.   And  if  he  said,  ^  my  house  is  for  Ehan. 

thee  given  by  way  of  a  residence,'  or,^  a  residence  by  way  of  sadqa 

(alms),'  or,  *a  sadqa  by  way  of  ariaty  or,  a  *loan  (ariat)  by  way 

of  gift,'  all  this  is  am^.— This  is  so  in  the  Eafi.   And  if  he  said, 

<my  house  is  for  thee,  if  thou  survivest  me,  and  for  me  if  I  surviTe 

thee,'  or,  ^for  thee  a  tvakf^  it  is  an  ariat  according  to  Abu  Hanifa 

and  Muhammad,  but  a  gift  according  to  Abu  Yusuf ,  and  the  words 

*ra*Ja'  and  *AaJ<i«' are  void, — ^ThisissoinBadaya.   If  hesaid,^my 

house  is  for  thee,  if  thou  outlivest  me,  and  for  mo,  if  I  outlive 

thee,'  or,  *a  toakf  for  thee,'  it  will  be  an  ariat  according  to  alL 

This  is  so  in  Yanabia.       made  over  this  ass  to  thee,  so  that  thou 

mayest  use  it  and  feed  him  with  grass  at  thy  own  cost,'  this  will  be 

an  ariat.   This  is  so  in  £ania.   If  he  said,  ^  I  have  given  thee  this 

trcie  for  eating  the  fruit  thereof,'  it  is  B,n  ariat^  unless  he  intends  a 

gift  by  it.   This  is  so  in  Tamar  Tashi. 

These  are  the  words  from  which  an  ariat  is  construed,  and  it 
will  also  appear  from  looking  at  all  of  them  that  the  word  *  wahabto ' 
(I  made  a  gift)  is  not  found  anywhere  among  them.  The  words 
*  hihbahtan  auknah '  or  *  suknah  hihhahtany  which  are  used  above, 
do  not  mean  a  gift  of  the  substance  of  the  thing.  They  are  only 
an  elucidation  of  ^dari  lakaj  so  that  the  meaning  is  that  the  house 
which  is  given  is  given  for  residence.  I  shall  now  give  those 
words  which  constitute  a  gift,  and  they  are  of  three  kinds.  First, 
those  which  are  specially  made  (adapted)  for  a  gift;  secondly, 
those  which  denote  a  gift  metaphorically  or  by  implication ;  and 
thirdly,  those  which  import  hibbah  or  ariat  equally.  I  copy  the 
following  from  the  Alamgiri,  Kitab-ul-hibbah,  Chapter  I:— The 
words  by  which  a  gift  is  made  are  of  three  kinds;  first,  those 
which  are  specially  adapted  or  maAd  ior  hibbah :  secondly,  those 
which  denote  hibbah  by  implication  or  metaphorically ;  and  thirdly, 
those  which  may  import  hibbah  or  ariat  equally.  Of  the  first  kind 
there  are  such  as  these:— <^I  made  a  gift  of  this  thing  to  thee. 
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1881     or  *I  made  thee  owncnr  of  it/  or  'I  made  it  for  thee/  or  *  thid  is  for 
Muhammad         ^  *  ^  bestowed  upon  thee  or  gave  thee  this.'   All  this  is 
Fai2  Ahkad  hibbah.   Of  the  seoond  description  are  such  as  thes^— '  I  dathed  thee 
in  this  garment,'  or  *  I  gave  thee  this  house  for  thy  lifetime.' 
^HMi^  This  is  gift.   In  the  same  way  if  he  said,*  this  house  is  for  thee  for 
Ehak.    my  age,'  or  *for  thy  age,'  or  *for  my  lifetime,'  or  *  for  thy  life- 
time, so  that  when  thou  art  dead  it  will  revert  to  me,'  then  the 
gift  will  be  valid  and  the  condition  void.   But  the  third  kind  are 
such  as  these-^should  he  say,  *  this  house  is  for  thee,  or  for  me,  if  I 
survive  thee,  or  a  wakflot  thee,'  and  make  it  over  to  Inm,  it  is  an 
ariat  acoordiug  to  the  two  Abu  Hanifa  and  Muhammad,  and  a 
hibbah  (gift)  according  to  Abu  Yusuf«   The  above  question 
shows  that  the  word  ^^mhabto^^  the  meaning  of  'vriiioh  is 
<I  made  a  gift  of,'  is  a  word  specially  adapted  for  gift 
(hibbah)^  and  it  not  nsed  to  denote  a  loan.   And  this  is  the 
word  which  has  been  nsed  in  the  document  entitled  hibbah-nama^ 
deed  of  gift.   None  of  the  doubtful  words  have  been  used  in  this 
document  and  the  words  used  after  it  are  by  way  of  advice  (mas/h 
mra).   There  is  an  example  in  the  law-books  eminently  applicable 
to  the  present  case  which  makes  it  dear  that  the  transaction  in 
dispute  was  one  of  hibbah  and  not  of  ariat   This  example  is  to  be 
found  in  all  the  books ;  in  the  Hidaya,  in  the  Dur-ul-Mukhtar, 
and  in  the  Alamgiri : — *  dari  laka  hibbahtan  taskunahu*  *  My  house 
is  for  thee  by  way  of  gift  that  thou  mayeet  live  in  it.'  It 
is  a  rule  in  Arabic  that  a  verb  sentence  is  never  used  as  explicative 
(tafair)  of  a  noun  sentence;  *  dari  laka  hibbahtan*  is  a  noun 
sentence,  and  ^taskunahu*  a  verb  sentence;  *ta8kunahu'  cannot 
therefore  be  explicative  of  the  preceding  sentence.   On  the 
contrary,  the  donor,  by  way  of  advice,  counsels  the  donee  to 
live  in  it;  and  the  latter  is  free  to  adopt  the  counsel  or  not. 
Among  the  sentences  by  which  a  valid  gift  may  be  made,  the 
following  appears  in  the  law-books: — ^Dur-ul-Mukhtar,  *my  house 
is  for  thee  that  thou  mayest  live  in  it.'   Because  the  words  ^that 
thou  mayest  live  '  (taskunahu)  are  an  advice,  and  not  an  explana- 
tion, for  a  verb  is  not  adapted  to  be  explicative  of  a  noun.  So 
then  he  counsels  him  in  the  mode  of  his  proprietorship  by  telling 
him  to  live  in  it.   So  if  he  likes,  he  can  accept  the  advice,  or  he 
may  not  accept  it.    But  if  it  be  said,  <  dari  laka  hibbahtan  suknah* 
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or  *  mknah  Mbbahtan^  *  as  mentiotied  in  the  words  u86d  to  desGribe  1881 
an  ariaJt^  there  *  hibbahtan  mknah  *  is  a  tafsir  or  explanation  of  owner-  MirHAMMAn 
ship,  contrary  to  ^  dari  laka  hibbahtan  toikunahu/  where  it  is  not  a  Faiz  Ahmad 
tt^ir.  Hidaya H  he  said,  *  by  way  of  gift,  that  thou  mayest  live 
in  it '  then  it  is  a  gift,  for  his  saying  *  taskunahUy  *  that  thou  mayest  G^httiam 
lite  in  it, '  is  an  advice,  and  not  an  explanation,  audit  is  an  index  of  Xmax. 
the  object^  unlike  his  saying  ^  hibbahtan  suknah^  for  it  is  a  tafiir  to 
it.  In  the  deed  of  gift,  the  words  ^  made  a  gift  of  and^puther  in 
possession'  are  followed  by  the  direction^  that  Hhe  sister-in-law 
may  manage  the  villages  and  apply  their  income  to  meet  her  neoes- 
sary  expenses  and  to  pay  the  Government  revenue ; '  this  is  all  by 
way  of  advice,  and  the  transaction  of  gift  concluded  with  the  pre-* 
ceding  words.  The  words  *  hibbah  kiyd '  (made  a  gift  of)  denote  their 
real  meaning,  and  are  made  use  of  with  reference  to  the  two  villages. 
It  is  a  rule  in  every  language  that  a  word  is  always  understood 
to  be  used  in  its  literal  meaning,  though  of  course  when  the  literal 
meaning  is  not  applicable  the  metaphorical  one  may  be  under- 
stood. It  is  not  necessary  to  refer  to  Arabic  books  alone  for 
further  corroboration  of  this  fact.  The  word  gift  is  perfectly  ap- 
plicable in  its  literal  sense  in  the  document,  where  these  words  are 
used.  The  donor  was  not  a  minor,  nor  the  subject  of  gift  mushaa 
(undivided).  There  is  no  reason  why  the  word  hibbah  should  be 
held  to  mean  an  ariat  (loan),  and  why,  when  it  is  clearly  stated  that 
themauzas  of  Sahauli  and  Kamalabad  are  made  a  gift  of,  the  con« 
text  should  be  construed  to  mean  that  the  profits  |of  the  mauzas 
TCamalabad  and  Sahauli  were  given  as  ariat.  On  a  perusal  of  the 
whole  document  it  clearly  appears  that  Faiz  Ahmad  Khan  never 
even  thought  of  effecting  an  ariat.  He  has  used  sufficient  words 
by  which  nothing  but  a  gift  could  be  intended.  The  whole  manner 
is  that  of  a  gift,  and  there  is  not  even  the  trace  of  an  ariat.  The 
value  of  the  property  was  fixed,  the  full  stamp-duty  was  paid,  and 
leet  the  property  should  be  suspected  to  be  mushaa^  or  undivided, 
and  the  gift  vitiated  on  that  account,  he  stated  that  both  villages 
are  owned  by  me  without  the  partnership  of  any  one  else.  Then, 
using  the  -woxi^ hibbahy  he  declared  that  he  had  made  a  gift  and 
confirmed  it,  so  far  as  to  write  that  neither  he  nor  his  heirs  shall 
have  any  daim.  At  the  conclusion  he  expressed  the  nature  of  the 
document,  by  saying  that  he  had  written  it  by  way  of  a  deedof 
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1881     8^-  stated  in  the  dooament  that  he  had  made  over  the 

Muhammad  P^^ssession  to  the  Musammat,  which  is  the  completion  of  the  gift 
Faiz  Ahmad  (but  which  is  not  necessary  in  an  ariai  or  loan).   He  made  the 
Musammat  execute  a  document  in  the  way  of  kabuUat  (acceptanoe)^ 
Q^m^Ax.    which  was  necessary  for  the  validity  of  the  gift  (not  necessary  in 
£hak.     ^  ariat).   After  the  conclusion  of  the  words  of  the  document  and 
writing  *  fakat '  (end),  the  words  headed  "  P.  8. — ^I  promise,  used 
by  the.  defendant,  further  elucidated  the  nature  of  the  gift,  and 
show  that  it  was  a  hibhah-biUmaz  (gift  for  consideration).  There 
is  no  reason  why  all  the  words  should  not  be  understood  in  their 
literal  sense,  and  why  the  transaction  should  be  considered  as  ariai 
{commodatum)^  about  which  there  is  no  word  at  all  in  the  whole 
document.    The  transaction  cannot  be  considered  to  be  an  (xriat 
unless  all  the  words  be  construed  in  a  sense  other  than  literal :  but 
for  this  there  must  be  a  Tory  strong  reason,  which  the  Court  thinks, 
does  not  exist. 

The  Subordinate  Judge,  after  examining  the  words  of  the 
tkrar-nama  given  by  the  widow,  concluded  thus :— "  Considering 
all  these  circumstances,  the  opinion  of  the  Court  is  that  both 
the  villages  were  given  to  the  Musammat  as  a  gift,  and  not 
as  an  driat  (loan);  that  the  document  is  clearly  a  hibbah-mma 
(deed  of  gift),  and  not  an  ariat-nama  (a  deed  of  loan) ;  that 
both  the  villages  were  Wal-un-nissa*s  property  by  reason  of 
the  gift  and  heritable.  According  to  the  Muhanmiadan  law,  in  an 
unconditional  {mahz)  gift,  a  donor  is  no  longer  competent  to- 
recede  from  the  gift  on  the  death  of  the  donee,  or,  in  other  words 
to  get  the  property  back,  and  in  Mbbdh-biUewaz  (gift  for  a  oonsideav 
ation)  the  doctrine  is  clearer.  Therefore,  whatever  be  the  description 
of  this  gift,  the  defendant  is  not  entitled  to  get  the  estate  back.  The 
plaintife,  who  are  the  legal  heirs  of  Wali-un-nissa,  deceased,  have 
a  right  according  to  the  Muhammadan  law  to  bring  the  daim.'' 

This  was  upheld  in  the  High  Court  which  stated  in  its  judg- 
ment:— 

The  Subordinate  Judge,  who  enjoys  a  high  reputation  as  a 
Muhammadan  lawyer,  has  held  that  the  language  of  these  instru- 
ments proves  an  absolute  gift.   We  do  not  venture  to  follow  him 
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into  the  nice  distinotion  of  Arabic  Grammarians.     It  appears  to  as 
reading  the  instnunents  together,  that  the  words  on  which  the  Muhauuad 
ap^bUant  relies,  "for  the  expenses  of  my  sister-in-law,"  both^"|^^ 
declare  the  object  of  the  gift  and  limit  the  interest  created  bj  the  «. 
words  of  gift.   These  words  standing  alone  would,  it  is  admitted,  Ahmad 
confer  an  absolute  estate  on  the  lady,  and  we  agree  with  the  Sub-  Khan. 
ordinate  Judge  that,  reading  the  one  instrument  with  the  other 
passage  on  which  the  appellant  relies,  they  declare  the  object  of  the 
gift  rather  than  restrict  its  operation.  Wali-un-nissa,  at  the  same 
time,  caused  her  name  to  be  expunged  from  the  registers  of  Datauli 
Khas  and  Deosaini.   That  the  parties  so  regarded  the  instrument 
of  the  1st  January,  1867,  as  conveying  an  absolute  estate  to  her, 
appears  from  the  circumstances  that  the  lady's  name  was  substi« 
tated  for  that  of  Faiz  Ahmad  Elian ;  that.neither  he  nor  his  agents 
took  any  pains  to  have  any  right  remaining  in  him  recorded ;  that 
settlement  was  made  with  Wali-un-nissa,  who  is  declared  in  the 
T^^isters  to  be  the  sole  owner,  and  in  the  reoord-of -rights  as  being 
competent  to  transfer  the  property,  and  where  it  is  added  that  on  the 
lady's  death  it  would  pass  to  her  heirs.   Seeing  that  the  agents 
of  the  appellant  did  nothing  to  preserve  his  rights  either  when  the 
lady's  name  was  registered  or  when  the  records  of-rights  was  pre- 
pared, it  may  well  be  inferred  that  they  did  not  consider  he  had 
any  rights  left  in  him. 

.Oraham^  Q.  0.,  and  /.  T.  Woodroffe  for  the  appellant. 
Leith^  Q.  0.,  and  C.  W,  Araihoon  for  the  respondents. 

For  the  appellant  it  was  urged  that  the  widow  acquired,  upon 
the  true  construction  of  the  documents,  only  the  right  to  receive 
the  rents  and  profits  of  the  villages  during  her  life,  for  her  main- 
tenance. She  had  not  acquired  the  proprietary  right.  The  inten- 
tion of  the  parties  had  not,  in  the  decisions  under  appeal,  received 
effect ;  nor  had  the  absence  of  words  of  inheritance,  in  the  instru- 
ment of  gift,  been  duly  considered.   On  this  point  Lekhraj  Hoy 

Kanhya  Singh  (1)  was  cited.  There  was  not  a  complete  hibbah" 
bil-ewaz.  Reference  was  made  to  Baillie's  Digest  of  Muhammadan 
law,  part  L,  Book  YIII.,  Chap.  I,  p.  515,  on  gifts,  and  part  I, 


(1)  14  W.  B.,  m 
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f881  Book  Vin.,  Chap,  m,  on  karz.  The  Hidaya  (Qrady,  p.  478), 
MuHiMKAD  vol.  m,  Book  XXTX,  on  ariai  or  loan, 

Faiz  Ahmad  ,  » 

Zhait       Council  for  the  respondents  were  not  called  upon. 

AHMiD*      Thehr  Ijordships'  judgment  was  delivered  hy 

Sir  MoiTTAGUB  B.  Sboth. — ^This  suit  was  brought  by  the  two 
respondents,  Hagi  Ghulam  Ahmad  Ehan  and  Haji  Inayat-ullah 
Ehan,  claiming  as  heirs  of  their  sister,  Musammat  Wali-un-nissa, 
to  recover  two  villages,  mauza  Sahauli  and  mausa  !E[amalabad  in 
zila  Aligarh.  The  original  defendant  and  appellant  here  was  Faia 
Ahmad  Khan.  He  has  died  since  the  appeal  to  Her  Majesty,  and 
is  now  represented  by  his  sons,  who  are  his  heirs.  The  question  in 
the  appeal  turns  upon  the  construction  of  two  instruments.  A 
third  was  executed  to  carry  the  transaction  into  effect ;  but  the 
case  really  tumji  upon  the  construction  of  two  instruments,  one  a 
deed  of  gift,  and  the  other  an  agreement  in  which  the  gift  is 
accepted. 

In  order  to  understand  the  position  of  the  parties,  who  are 
Muhammadans,  it  will  be  necessary  to  refer  to  a  few  facts.  Murad 
Khan,  who  was  the  talukdar  of  Datauli  and  the  owner  of  several 
villages,  having  died,  his  grandsons,  Muhammad  Husain  Ehan 
and  the  defendant  Faiz  Ahmad  Khan,  succeeded  to  his  estate; 
their  father,  Abdul  Bahman  Khan,  having  died  in  the  grand- 
father's life-time.  Abdul  Bahman  Khan  left  a  widow,  Musammat 
Wazir-un-nissa,  the  mother  of  his  two  sons,  who  is  still  living. 
Husain  Khan,  the  elder  grandson,  died  on  the  31st  of  August,  1838, 
leaving  as  his  widow,  Musammat  Wali-un-nissa,  the  sister  of  the 
two  respondents,  who  now,  as  her  heirs,  daim  the  mauzas  in  ques- 
tion. On  the  death  of  Husain  Elhan  his  share  in  the  estates  which 
descended  from  his  grandfather  would  f aU,  according  to  Muham- 
madan  law,  to.  his  brother,  Faiz  Ahmad  Khan,  his  mother,  Wazir- 
un-nissa,  and  his  widow,  Wali-un-nissa,  as  co-sharers  ;  the  latter 
as  widow,  being  entitled  to  a  fourth.  The  estates  had  stood 
in  the  register  in  the  name  of  Husain  Elian,  his  brother  Faiz 
Ahmad  Khan  being  a  minor ;  but  after  Husain's  death  they  were 
placed  in  the  names  of  his  mother,  his  widow,  and  his  brother,  Faiz 
Ahmad  Khan.   Although  the  estates  were  so  placed  in  the  names 
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of  the  mother  and  mdow,  the  two  ladies  did  not  enter  into  posBes«  1881 


don  or  receipt  of  the  profits  of  tbeni,  but  received  allowanoee  of  Muhammad 
money  and  grain.  Wali-un-niseo,  the  widow,  received  annually  ^^^^^^ 
500  rapeee  and  100  maondg  of  grain.  In  1856  the  two  ladies  v, 
exeoated  a  power  of  attorney  authorizing  a  mukhtaar  to  expunge  ^^^^ 
their  samea  from  the  register ;  and  in  1857  the  power  of  attorney  Khan- 
was  acted  npon,  bat  partially  only.  Their  names  were  expunged 
from  the  regUtw  wiili  regard  to  the  greater  part  of  the  estates^  but 
two  villages  were  left  standing  in  their  names^  namely,  Patauli 
Khas  and  Peoeaini;  and  these  villages  remained  in  their  names 
down  to  the  time  of  the  transaction  which  is  in  question.  On 
attaining  his  majority  Faiz  Ahmad  made  a  pilgrimage  to  Mecca. 
During  his  absence  there  appears  to  have  been  some  dispute 
between  the  manager  of  the  estate  and  the  ladies  or  those  acting 
for  them,  and  some  contest  took  place  during  the  Government 
settlement  which  was  then  being  prosecuted.  It  is  not  imma« 
terial  to  refer  to  these  proceedings,  which  show  that,  though  the 
two  ladies  were  receiving  an  allowance  in  money  and  grain,  they 
had  not  given  up  their  claim  to  a  share  of  the  estates.  What 
took  place  is  shortly  stated  in  the  judgment  of  the  Subordinate 
Judge  as  follows  The  revision  of  the  settlement  in  this  district 
commenced  in  1863  ;  and  Wali-un-nisga,  then,  probably  with  the 
advice  of  Muhammad  Inayat-ul-lah  Ehan  (the  cause  of  which,  per- 
haps, might  have  been  those  very  disputes),  presented  application 
through  her  agent  for  entry  of  her  name  in  respect  of  the  villages  of 
the  estate.  But  those  applications  were  withdrawn  about  ten  or 
twenty  days  after,  on  &e  27th  May,  1863  (as  proved  by  the  evidence 
of  Farzand  Ali,  Mukhtar).  The  disputes  were  prolonged  regard- 
ing Datauli  Khas,  in  respect  of  which  Wali-un-nissa's  name  had 
continued  to  be  entered.  The  cause  of  this  appears  to  have  been 
tiiat,  in  the  wajib^ul-arz^  Faiz  Ahmad  Ehan  had  caused  the  name 
of  Wali-un-nissa  to  be  entered  in  regard  to  a  If  biswa  share  with 
receiving  Bs.  500  cash  and  100  maunds  of  com.  The  Mus- 
ammat  appUed  for  entry  of  her  name  in  respect  of  a  two-anna 
share,  and  also  stated  that  the  agents  of  Faiz  Ahmad  Ehan  had 
wrongly  stated  her  right  to  If  biswas,  and  her  receipt  of  Bs.  600 
cash  and  100  maunds  of  com.  It  thus  appears  that  although  an 
allowance  in  money  and  grain  was  made,  Faiz  Ahmad  or  his 
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1881     agents  admitted  that  the  widow  was  entitled  to  1}  biBwa8;and 

Muhammad  *^®re  IB  no  satisfewtory  evidenoe  to  show  that  by  taking  the 

Faiz  Ahmad  allowance  she  had  reUnquished  her  right  to  a  share  if  she  chose  to 

insist  upon  it.   These  proceedings  occurred  in  the  absence  of  Faiz 

Ghulam  ^AJunad  at  Mecca.  After  the  discussion  before  the  Deputy  Col- 
Ahmad 

Khak.  lector  the  case  was  brought  before  the  Collector,  who  very  properly 
said  that  the  CoUectorate  had  nothing  to  do  with  the  rights  of  the 
parties,  and  that  the  whole  matter  had  better  stand  over  until 
Faiz  Ahmad  returned.  Faiz  Ahmad  returned  from  Mecca  in  the 
year  1866 :  and  steps  were  then  taken  to  come  to  an  arrange- 
ment with  his  brother's  widow,  which  was  carried  into  effect  by 
the  documents  which  are  now  to  be  construed. 

The  instrument  executed  by  Fsdz  Ahmad  Eban  bears  date  the 
1st  of  January,  1867.  It  states  that  he  intended  again  to  go  to 
Mecca,  and  goes  on  thus: — ^^The  karindas  cannot  properly  meet 
the  requirements  of  the  services  due  to  Bibi  Wali-un-nissa,  my 
sister-in-law  (brother's  wife) ;  and  whereas  from  before  Bs.  500 
cash  and  100  maunds  of  grain  were  fixed  on  my  part  for  necessary 
purposes,  by  way  of  rendering  service  to  her,  therefore  I  have  now 
with  great  pleasure,  willingly  and  voluntarily  made  a  gift  of  mauza 
Sahauli,  assessed  at  Bs.  1,310-5-1,  and  of  mauza  Eamalabad, 
assessed  at  Bs.  281-11-3,  villages  appertaining  to  pargana  Atauli,in 
the  zila  of  Aligarh,  valued  altogether  at  Bs.  10,000,  and  owned  by 
me  without  the  partnership  of  any  other  person,  for  all  the  expenses 
of  the  said  sister-in-law,  and  put  her  in  possession. "  If  it  had 
stopped  here,  there  could  be  little  doubt  that  the  instrument  would 
contain  an  absolute  gift  of  the  two  mauzas.  It  goes  on: — ^^I  do 
dedare  and  record  that  ithe  aforesaid  sister-in-law  may  manage 
the  said  villages  for  herself,  and  apply  their  income  to  meet  her 
necessary  expenses  and  to  pay  Government  revenue. "  Those  words, 
it  is  contended,  cut  down  the  previous  words  of  gift,  not  even  to  a 
gift  for  life,  but  to  what  in  Muhammadan  law  is  called  an  artat  at 
loan,  which  would  seem  to  be  no  more  than  a  license  to  take  the 
profits  of  the  land,  revocable  by  the  donor.  Undoubtedly,  those 
words  require  consideration.  They  may  have  been  inserted  either 
to  show  that  an  ariat  was  intended,  or  merely  to  show  the  motive 
and  consideration  of  the  gift.   In  order  to  ascertain  which  of 
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those  two  meanings  the  words  properly  bear,  the  rest  of  the  1881 

dooument  is  material  to  be  considered.    It  goes  on : — "  And  that  I  Muhammad^ 

and  my  heirs  shall  make  no  objection  or  opposition."   These  ^"^^^^^ 

words  seem  to  be  entirely  opposed  to  the  view  that  an  aricU  in  the  f,, 

sense  of  a  resumable  loan  or  or  license  was  intended.   It  eoes  on :  ^hulam 

°  Ahmad 

**  I  therefore  have  written  these  few  words  as  a  deed  of  gift,"— the  Kuas. 
grantor  here  distinctly  describes  the  deed  or  instrument  he  is 
signing  as  a  deed  or  instrument  of  gift, — "that  it  may  serve  as 
evidence."  Then,  written  by  way  of  postscript,  he  says: — "I 
declare  that  these  villages  have  been  given  in  lieu  of  the  former 
Es.  600  cash  and  100  mannds  of  grain,  and  that  henceforth  the 
said  money  and  the  grain  shall  not  be  given."  This,  taken  in  its 
plain  sense,  is  a  statement  of  one  of  the  considerations  for  the  gift ; 
and  it  was  necessary  to  be  stated,  otherwise  a  daim  might  have 
been  made  for  a  continuance  of  the  allowance  of  the  rupees  and 
grain  in  addition  to  the  benefit  which  the  donee  took  under  the 
deed. 

The  Musammat  executed  an  ikrar'tiamaj  dated  on  the  3rd  Jan- 
nary  1867,  but  which  was,  in  fact,  executed  on  the  same  day 
as  the  deed  of  gift;  and  the  two  instruments  evidently  form  but 
one  transaction.  It  contains  a  recital  of  her  having  received  the 
money  and  grain,  and  of  some  of  the  facts  relating  to  the  register 
and  to  her  name  having  been  upon  it  and  expunged;  and  then  it 
proceeds  thus "  Muhammad  Faiz  Ahmad  Khan  has  now  returned 
from  Arabia,  but  notwithstanding  that  I  had  caused  my  name  to  be 
expunged  he  gave  me  mauzas  Sahauli  and  Eamalabad,  in  taluka 
Datauli,  for  my  maintenance  and  support,  I  am  now  satisfied  and 
contented  with  this  property."  The  word  "property"  surely 
implies  that  she  had  the  estates.  The  mere  right  to  take  the 
nsufruct  so  long  as  the  grantor  pleased  could  hardly  be  described 
as  property,  nor  would  it  be  a  provision  with  which  she  was  likely 
to  be  satisfied  and  contented.  Then  there  is  this  important  relin« 
qnishment  of  claim  on  the  "pait  of  the  Musammat:  "I  do  declare 
that  neither  I  have  nor  shall  have  any  daim  in  future  respecting 
the  estate  of  Datauli  Ehas,  the  villages  of  the  taluka  Datauli^ 
Burhansi,  Deosaini,  the  villages  in  taluka  Malakpur  and  Bahwara, 
and  other  detached  villages,  and  also  respecting  the  moveable  and 
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]  881     immoyeaUe  {property  eonstifcutiiig  tlie  anoesfcral  estate  of  Mubasmiad 
MirHi.MicA]>         Abniad  Khan";  that  is,  she  disolainiB  and  rdinquifihes  all 
^^Kk^^  her  right  as  a  oo-shwer  to  the  whole  of  the  andestral  estate;  and 
V,       it  is  plain  that  not  only  had  her  name  remained  np  to  this  time 
^j^^  on  the  register  in  respect  of  the  two  villages,  Datauli  and  Deo- 
KoAzr.    sainiy  bat  that  she  had  done  nothing  which  would  have  amounted 
to  a  release  of  her  right  as  co-sharer  in  the  ancestral  property.  It 
is  evident  that  Faiz  Ahmad,  in  obtaining  from  the  widow  this 
release  of  her  right,  ooiisidered  that  he  was  getting  something 
valuable;  and  tmdoubtedly  she  was  giving  up  a  valuable  right 
for  that  wfaidb,  according  to  the  appellant^s  present  contention, 
woTild  not  be  a  fair  or  reasonable  equivalent  for  it. 

The  question  upon  these  instruments,  as  already  stated,  is 
whether,  read  together,  as  their  Lordships  think  they  must  be, 
they  constitute  a  gift  by  Faiz  Ahmad  Elan  to  Wali-un-nissa,  or 
amount  only  to  an  ariat  or  loan.  The  allegation  in  the  appellant's 
pleading  below  is  that  the  latter  is  the  true  construction.  Upon 
this  question  their  Lordships  have  the  benefit  of  an  able  and  learned 
judgment  from  a  Muhammadan  Judge  of  whom  the  High  Court 
says  that  he  enjoys  a  high  reputation  as  a  Muhammadan  lawyer. 
This  learned  Judge  has  referred  to  many  books  of  authority  on 
Muhammadan  law,  from  which  he  has  given  extracts  and  also 
instances  in  his  judgment.  He  is  clearly  of  opinion  that  this  ins- 
trument contains  words  which  in  Muhammadan  law  have  a  technical 
signification  as  words  of  gift,  and  which,  when  used  as  they  are  in 
it,  do  by  law  constitute  a  gift.  He  also  thinks  that  the  words 
^ihat  she  might  maintain  herself  out  of  the  estates''  describe  one 
of  the  objects  of  the  gift,  and  do  not  limit  or  out  down  its  opera- 
tion* 

Their  lordships  do  not  think  it  necessary  to  discuss  the  autho- 
rities cited,  but  there  are  two  short  passages  in  the  judgment  of 
the  learned  Subordinate  Judge  that  may  be  usefully  referred  to. 
He  says: — "There  is  no  reason  why  the  word  hibbah  should  be 
held  to  mean  an  ariat  (loan),  and  why,  when  it  is  dearly  stated 
that  the  mauzas  of  Sahauli  and  Kamalabad  are  made  a  gift  of,  the 
context  should  be  construed  to  mean  that  the  profits  of  the 
mauzas  Kamalabad  and  Sahauli  were  given  as  ariat.^^  It  may  be 
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obeeiTed  thati  if  it  liad  been  meant  io  gire  the  profits  onl^  1881 
deed  might  have  been  bo  expressed,  but  the  mauzas  themselveB  Muhahmad 
are  given.    Then  he  condudes  his  judgment  in  this  way Con-  -g^^^ 
sideling  all  these  oiroomstanoes,  the  opinion  of  the  Court  is  that  h. 
both  the  villages  were  given  to  the  Musammat  as  a  gift,  and  not  ^^^^^ 
as  an  ariai  (loan) ;  that  the  document  is  dearly  a  Mbbah^nama  (deed  ILniir. 
of  gift)  and  not  an  ariaUnama  (a  deed  of  loan) ;  that  both  liie  vil-> 
lages  were  Musammat  Wali-un-nissa's  property  by  reason  of  the 
gift,  and  heritable.   According  to  the  Muhammadan  law^  in  an 
unconditional  {mahz)  gift  a  donor  is  no  longer  competent  to  recede 
from  the  gift  on  death  of  the  donee>  or,  in  other  words,  to  get  the 
property  back,  and  in  hibhah-bil-ewaz  (pft  for  a  consideration) 
the  doctrine  is  clearer. The  gift  in  this  case  appears  to  their 
Lordships  to  be  a  hibbah-biUewaz. 

Some  difficulty  was  felt  by  the  learned  counsel  for  the  appellant 
in  condescending  upon  the  definition  of  an  ariai.  It  was  pointed 
out  to  them  that  in  the  written  statement  of  l^e  ap^lant  the  con-> 
tention  was  this : — ^This  mode  of  giving,  where  the  word  aoeepi- 
ance  {ejab)  denotes  the  proprietorship  ctf  the  profits  and  nist  thb 
proprietorship  of  the  area,  is  called  ariat  {t^nrntfdatUm)  in  tiie 
Muhammadan  law ;  that  is  to  say,  the  proprietary  right  of  the 
son  who  gives  is  not  extinguished ;  and  he  can  resume  (the  estate) 
at  any  time.  It  is  therefore  not  valid,  according  to  the  Muham- 
madan law,  to  claim  by  inheritance  to  the  said  Musammat  an 
estate  which  she  herself  did  not  own.''  This  statement  is  in 
oceordanoe  with  what  is  said  of  ariat  in  the  Hidaya,  Book  29, 
The  learned  counsel  Mr.  Graham  at  first  adopted  this  Statement ; 
but  feeling  how  difficult  it  was  to  support  the  instrument  ad  an 
atiai  having  this  effect,  both  the  learned  counsel  for  the  appellant 
afterwards  endeavoured  to  construo  it  as  being  something  iilteir- 
mediate  between  an  absolute  gift  and  an  ariat.  This  was  obviously 
a  departure  from  the  view  originally  taken  by  those  who  advised 
the  appellant  in  the  Court  below,  and  no  authority  in  Muham- 
madan law  for  holding  that  any  such  oonatruction  could  be  given 
to  the  document  has  been  shown.  Their  Lordships  are  satisfied, 
as  the  High  Court  below  was  satisfied,  that  the  Muhammadan 
^udge  has  oome  to  a  c<MPreet  conclusion  that  ^  transaction  was  d 
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1881  gift  for  a  consideration,  and  that  the  words  relied  on  to  oat  it 
Muhammad  ^      ^^^^        ^^t  that  effect.    It  is  to  be  observed  that 

Fa^ Ahmad  the   Sabordinate  Jndge  cites  various  instances  from  books  on 
Mnhammadan  law  in  which  very  similar  words,  used  after  words 
Ghulam  Qf  absolute  gift,  have  been  read  as  being  descriptive  of  the  motive 

xLHMAD 

£hak.    or  consideration  of  the  gift,  and  ineffectual  to  control  the  opera- 
tion of  technical  words  of  gift. 

For  these  reasons  their  Lordships  think  that  the  judgments  below 
are  right ;  and  they  will  humbly  advise  Her  Majesty  to  affirm  the 
decree  of  the  High  Court,  and  to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  appellant :  Messrs.  Barrow  and  Bogers. 

Solicitor  for  the  respondents:  Mr.  T.  L,  Wihon. 


CIVIL  JURISDICTION. 


^gg^  Before  Mr.  Justice  Spanhie  and  Mr.  Justice  OldJUld. 

January  81.  ZALLU  MAL  (Dbfbndant)  v.  BROWN  (Plaintiff).  • 

Attachment  of  Property — Suit  to  eetahlieh  Bight — Suit  for  compensation  for 
Wrongful  attachment— Act  Xof  1877  (QiM  Procedure  Code),  ss.  279,  283. 

An  order  striking  off  an  objectio9  to  the  attachment  of  property  attached 
in  execution  of  a  decree  for  default  of  prosecution  is  not "  conclusiye  "  as  regards 
the  right  which  the  objector  claimed  to  the  property,  within  the  meaning  of 
8. 283  of  Act  X  of  1877. 

Held,  therefore,  where  a  person  objected  to  the  attachment  of  certain  move- 
able property  attached  in  execution  of  a  decree,  claiming  it  as  his  own,  and  his 
objection  was  struck  off  for  default  of  prosecution,  that  such  person  might  sue 
for  dsimages  for  the  wrongful  attachment  of  such  property  without  suing  to 
establish  the  right  which  he  claimed  thereto. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  622  of  Act  X  of  1877.  One  Kallu 
Mai  had  been  sued  in  the  ,Court  of  Small  Causes  at  Allahabad  by 
one  Brown  for  compensation  for  the  wrongful  attachment  in  the 
execution  of  his  decree  against  one  Joakim  of  a  carriage  belong- 
ing to  Brown.  It  appeared  in  that  suit  that,  when  such  carriage 
had  been  attached,  the  plaintiff  objected  imder  s.  278  of  Act  X  of 
1877  to  the  attachment,  claiming  such  carriage  as  his  own  property. 

*  Application,  No.  91B.  of  1880,  for  revision  under  s.  622  of  Act  X  of  1877 
of  an  order  of  li.  D.  Alexander,  Esq.,  Judge  of  the  Court  of  Small  Couses  at 
Allahabad,  dated  the  11th  September  188U. 
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He  failed  to  appear  on  the  day  fixed  for  the  hearing  of  the  objeo-  1881 
tion,  and  the  objection  was  stmok  o£f  fpr  default  of  prosecution.  KiXLu  Mal 
The  carriage  was  subsequently  sold.  The  defendant  set  up  as  a  f'- 
defence  to  the  suit  that  the  plaintiff  was  bound  under  s.  283  of 
Act  X  of  1877  to  bring  a  suit  to  establish  his  right  to  the  carri- 
age, and  was  not  at  liberty  to  sue  for  compensation  for  its  wrong- 
ful attachment  until  he  had  done  so,  as  his  right  was  concluded 
by  the  determination  of  the  objection.  The  Judge  of  the  Court 
of  Small  Causes  disallowed  this  defence,  holding  that  s.  283  only 
applied  when  orders  had  been  passed  by  the  Court  after  investiga- 
tion under  ss.  280,  281,  and  282  of  Act  X  of  1877,  and  no  such 
order  had  been  passed  on  the  plaintiff's  objection,  which  had 
been  simply  struck  off  for  default  of  prosecution.  The  defendant 
applied  to  the  High  Court  to  revise  the  proceedings  of  the  Judge 
of  the  Small  Cause  Court,  under  s.  622  of  Act  X  of  1877,  on  the 
ground  that  the  plaintiff  was  bound  imder  s.  283  to  sue  for  the 
establishment  of  1^  right  before  he  could  sue  for  damages. 

Munshi  Kashi  Prasad  for  the  defendant. 

Mr.  Sill  for  the  plaintiff. 

The  following  judgment  was  delivered  by  .the  Court  (Sfakkib, 
J.,  and  Oldfibld,  J.) — 

Oldfield,  J. — We  are  of  opinion  that  the  view  taken  by  the 
Judge  of  the  Small  Cause  Court  is  correct,  and  we  dismiss  this 
application  with  costs. 

Application  rejected. 


APPELLATE  CIVIL. 


Before  Sir  Bohert  Stuart,  KL,  Chief  Jueiiee,  and  Mr.  Juetice  Pearson,  1881 

EAM  BABAN  EAI  (Plaintipp)  v.  MUELI  PANDEY  and  akothbe  ^^"^"^"^ 

(Dbpbnbaots).* 

Begietered  and  unfegisiered  doeumente—Act  XVI  of  1864— Ill  of  1S77 
(BegistrcUion  Act),  #.  60. 

An  unregistered  dootunent,  executed  before  Act  XVI  of  1864  came  into 
&xroe,  is  not  inralidated  or  postponed  to  a  document  registered  under  Act 
IX  of  1871,  under  the  Explanation  given  in  s.  60  of  Act  HI  of  1877. 

•  Second  Appeal,  No.  1323  of  1879,  from  a  decree  of  J.  W.  Power,  Esq., 
Jnd^e  of  Ghaziimr,  dated  the  12th  August  1879,  reversing  a  decree  of 
Maulyi  Mir  Baashah,  Munsif  of  Saidpur,  dated  the  19th  Apnl  1879. 
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1881         Tlafi  plaintifl  in  tHs  stiit  claimed,  inter  alia^  a  d^toation  that  he 
Eik  Baeab^^^      mortgagee  of  oertain  land  by  invalidation  of  a  mortgage 
Eii      of  sneh  land  to  the  defendants.   The  plaintifl  claimed  to  be  the 
MuBEi    mortgagee  of  the  land  under  two  deeds  dated  the  12fh  February 
Pakdby.    1875  and  the  24th  October  1876,  respectively.   The  defendants 
claimed  to  be  the  prior  mortgagees  of  the  land  under  a  deed  dated 
the  24fh  November  1864,  the  consideration  for  the  mortgage  being 
under  Es.  100.   T?he  plaintiff*s  deeds  of  mortgage  were  registered. 
The'  deed  of  the  defendants  was  not  register^   On  second  appeal  to 
the  High  Court  by  the  plaintiff  it  was  contended  on  his  behalf  that 
the  deed  of  the  defendants  being  unregistered  should  be  (postponed 
to  his  registered  d^ed. 

Munshi  Sanuman  Prasad  for  the  appellant. 

The  Senior  Opvernment  Pleader  (Lala  Juala  Prasad)  for  the 
respondents. 

The  judgment  of  the  Court  (Stuart,  C.J.,  and  Peabsoh,  J.) 
so  far  as  it  related  to  the  contention  set  outabove,  was  as  follows: — 

Pearson,  J.— The  defendants'  unregistered  deed,  having  been 
executed  before  Act  XVI  of  1864  came  into  force,  is  not  invalidat- 
ed or  postponed  to  the  deeds  recently  executed  in  the  plaintiff's  favour 
and  registered^  under  the  Explanation  given  in  s.  50,  Act  III  of 
1877. 


Before  Mr.  Justice  Spankie  and  Mr.  Justice  Oldfield. 

]% 

)  32  PAKHANDU  (Petitionee)  ».  MANZI  and  othebs  (Opposite  Pabtibs.)* 
  Custody  of  minor — Minor  toife^Acf  IX  of  1861. 

P,  whose  minor  wife  Lad  refused  to  return  to  cohabitation  with  him  onihe 
ground  that  he  was  out  of  caste  in  consequence  of  having  committed  a 
criminal  offence,  applied  to  the  District  C<Jurt  under  Act  IX  of  1861  for  ihe 
custody  of  her  person.  Seld  that  that  Act  did  not  apply  to  such  a  case  (1). 

PakhAlNDU  on  the  30th  June  1880,  preferred  a  petition  to  the 

District  Judge  of  Benares,  under  Act  IX  of  1861,  for  the  custody 

of  his  wife  Man>ki  aged  si^en  years.   He  stated  in  this  petition, 

amongst  other  things,  that  he  had  been  married  to  Manhi  during 

*  First  Appeal,  No.  160  of  1880,  from  an  order  of  M.  Brodhurst,  Esq., 
Judge  of  Benares^  dated  the  19th  August  1880. 

XI)  See  also  Bahnakund  y.  Janki,  ante  p.  403. 
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hfior  fathier's  lifetime;  thai  she  had  oohtAited  with  him  after  the  1881 

mamage;  that  her  father  had  died,  and  some  eight  months  ago  Pi^KHirou 

her  mother  had  taken  her  home ;  that  he  had  applied  to  her  mother  -j^^^ 

to  allow  her  to  return  to  him,  but  her  mother  refused  to  allow  her 

to  do  so,,  and  her  mother  and  sister  and  sister's  husband  prevented 

her  from  returning ;  that  he,  being  her  husband,  was  entitled  to  the 

custody  of  her  person,  and  the  interference  of  her  relations  was 

improper;  and  that  under  Act  IX  of  1861  he  was  entitied  to  recover 

possession  of  her  person.  Manki's  mother  opposed  this  applica- 

on  the  ground  that  the  applicant  was  out  of  caste,  and  so  long 

as  he  was  so  his  wife  could  not  return  to  him  without  losing  caste 

herself ;  and  that   a  daim  for  restitution  of  conjugal  rights  could 

not  be  decided  in  a  miscelleneous  proceeding."   Manki  was  examined 

and  deposed  that  the  applicant  was  her  husband;  that  she  had  lived 

with  him  about  four  years;  that  he  had  been  accused  about  a  year 

ago  of  committing  an  unnatural  offence ;  that  for  that  reason  her 

caste  people  were  on  bad  terms  with  him ;  and  that  for  t}ie  same 

reason  she  would  not  consent  to  return  to  cohabitation  with  him. 

The  District  Judge,  having  regard  to  the  facts  that  the  applicant's 

wife  and  her  mother  and  other  relations  appeared  to  believe  that 

the  applicant  had  committed  the  offence  of  which  he  was  accused, 

that  if  Manki  returned  to  her  husband  she  and  her  relations  would 

be  exoommunicated  by  many  of  the  brotherhood^  and  that  there 

was  some  reason  to  believe  that  the  accusation  against  the  applicant 

was  not  ''totally  devoid  of  foimdation,"  was  of  opinion  that  Manki 

ought  not  to  be  made  over  to  the  custody  of  the  applicant  against 

her  will;  and  rejected  the  application.   The  applicant  appealed  to 

the  High  Court. 

The  Senior  Owemment  Pkader  (Lala  Juala  Prasad)  for  the 
appellwt. 

TSx.  Billon  for  the  respondents. 

The  judgment  of  the  Court  (Spankie,  J.  and  Oldfibld,  J.) 
was  delivered  by 

Spankie,  J. — The  application  is  really  one  for  the  purpose  of 
recovering  possession  of  a  wife  whose  age  is  sixteen  years,  who  has 
formerly  lived  with  her  husband,  but  refuses  to  do  so  on  the  ground 
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that  he  is  ont  of  oaete  in  oonseqnenoe  of  having  committed  a 
serionfl  criminal  ofEenoe,  and  that  if  she  resided  with  him  she  woidd 
lose  her  own  caste.  We  do  not  think  that  Act  IX  of  1861  can  be 
regarded  as  applying  to  such  a  case.  The  Act  applies  to  any  rela- 
tives or  friends  of  the  minor  who  may  claim  in  respect  of  the  cus- 
tody or  guardianship  of  such  minor.  The  husband,  if  he  could  be 
held  to  be  a  relative  within  the  meaning  of  the  Act,  does  not  claim 
possession  of  the  girl  as  a  minor  but  as  his  wife,  who  is  sixteen 
yeairs  of  age,  and  has  lived  with  him  as  a  wife  in  former  years. 
Therefore  the  Judge^s  order  rejecting  the  application  though  made 
upon  different  grounds,  is  correct. 

Application  rejected. 

CIVIL  JURISDICTION. 

1881   

^'  Before  Mr.  Justice  Spankie  and  Mr.  Justice  Oldfield. 

In  the  hatteb  op  the  Petition  op  MADHO  PRASAD. 
Sanctum  for  prosecution — Act  X  of  1872  (Criminal  Procedure  Code]»  ss. 
468,  46d— fif^A  Court's  powers  of  revision— Act  X     1877  (CivU  Pro- 
cedure Code),  s.  622. 

The  discretionary  power  of  a  Ciyil  Court,  before  or  against  wliidi  an  olfonce 
mentioned  in  ss.  468  or  469  of  Act  of  1877  is  alleged  to  have  been  committed  to 
grant  or  withhold  sanction  to  the  prosecution  for  such  offence,  is  not  subject  to 
revision  by  the  High  Court  under  s.  623  of  Act  X  of  1877. 

This  was  an  appKcation  to  the  High  Court  for  the  revision 
under  s.  622  of  Act  X  of  1877  of  an  order  of  lieutenant-Colonel 
F.  Wheeler,  Judge  of  the  Cantonment  Court  of  Small  Causes  at 
Cawnpore,  dated  the  24th  December  1880.  It  appeared  that  the 
applicant,  one  of  the  plaintiffs  in  a  suit  which  had  beeu  instituted 
in  the  Cantonment  Court  of  Small  Causes  at  Cawnpore,  had,  on  the 
23rd  December  1880,  applied  to  the  Judge  of  that  Court  for  sanc- 
tion to  prosecute  the  defendant  in  that  suit  for  fabricating  false 
eyidence.  On  the  same  day  the  Judge  made  an  order  granting  the 
required  sanction.  On  the  following  day,  the  24th  December, 
the  Judge,  stating  that  such  sanction  had  been  granted  by  mistake, 
and  that  there  was  nothing  to  show  that  the  defendant  had  fabri- 
cated false  evidence,  made  an  order  setting  aside  his  previous  order 
granting  such  sanction. 

The  grounds  on  which  revision  of  the  order  of  the  24th  Decem- 
ber was  sought  were  (i)  that  the  Judge  of  the  Small  Cause  Court 


1881 

Fajchakdu 

V. 
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was  not  competent  to  revoke  his  previous  order  of  the  23rd  Decern-  iggi 
ber ;  and  (ii)  that  the  reasons  given  for  the  second  order  failed  to  '~ 

'  ^  '  ^  IN  THB  HAT- 

SUppOrt  it.  TKB  OF  THB 

Mr.  Cohnn  for  the  petitioner.  ^^Jdto^' 
The  judgment  of  the  Court  (Spankie,  J.,  and  Oldfield,  J.)  ^b^s^d. 
was  delivered  by 

Oldfield,  J. — This  is  an'  application  to  the  Court  to  revise  under 
8.  622,  Civil  Procedure  Code,  an  order  of  the  Judge  of  the  Small 
Cause  Court  of  Cawnpore,  cancelling  a  previous  order  which  he  had 
made  granting  his  sanction  to  the  applicant  to  institute  a  complaint 
of  an  offence  under  s.  194,  Indian  Penal  Code,  alleged  to  have 
been  committed  in  the  course  of  a  suit  decided  in  his  Court.  It  is 
contended  that  it  was  illegal  to  cancel  the  order  giving  sanction. 
We  are  of  opinion  that  this  is  not  a  case  to  [which  the  provisions  of 
s.  622  are  intended  to  apply.  The  cases  referred  to  in  that  section 
are  those  where  "the  Court  by  which  the  case  was  decided  appears 
to  have  exercised  a  juriBdiction  not  vested  in  it  by  law,  or  to  have 
failed  to  exercise  a  jurisdiction  so  vested,  or  to  have  acted  in  the 
exercise  of  its  jurisdiction  illegally  or  with  material  irregularity." 
The  section  contemplates  the  revision  of  an  error  committed  in  the 
course  of  deciding  a  case.  The  provisions  of  this  section  would  not 
appear  to  be  applicable  to  a  matter  relating  to  the  exercise  of  the 
discretionary  power  of  a  Court  in  the  granting  or  withholding 
sanction  to  a  criminal  prosecution.  Moreover,  considering  the 
Judge  of  the  Small  Cause  Court  had  a  discretion  as  to  the  grant 
of  sanction,  and  that  it  is  still  within  the  power  of  the  applicant  to 
apply  for  sanction  to  the  superior  Court,  we  should  be  indisposed 
to  interfere  by  way  of  revision.   The  application  is  dismissed. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Pearson  and  Mr,  Justice  Spankie. 
IMDAD  HUSAIN  (Depbndakt)  v,  MANNU  LAL  and  akothbb 

(PLilNTiPF).^ 

Conditional  sale — Foreclosure  of  mortgage — Regtdation  XVU  q/'1806,  *.  8. 
An  instrament  of  conditional  sale  provided  that  the  conditional  vendor 

*  Second  Appeal,  No.  851  of  1880,  from  a  decree  of  J.  H.  Pnnsep,  Esq., 
Judge  of  Cawnpore,  dated  the  4th  Mav  1880,  reversing  a  decree  of  Babu 
Bam  Kali  Chandhri,  Subordinate  Judge  of  Cawnpore,  dated  the  ^th 
December  1879. 

70 
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Fehruary  2. 
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1881      dioold  retain  poasessioii  of  tho  property  to  whick  it  related*  pajijig  interest 

—  on  the  principal  sum  lent  annually  at  twelve  per  cent.,  and  should  repay  the 

HusAiN     P^^'ip*!  ™^       within  seven  years,  that  (by  the  fourth  clause  thereof),  in 
y        the  event  of  default  of  payment  of  interest  in  any  year,  the  term  of  seven  years 
MANinr  Lai.  should  be  cancelled,  and  the  conditional  sale  should  at  once  become  absolute; 

and  that  (by  the  fifth  clause  thereof),  in  the  event  of  the  principal  ^um  lent 
not  being  repaid  at  the  end  of  seven  years,  the  conditional  sale  should  become 
absolute.  Default  having  been  made  in  the  payment  of  interest  annually  as 
s^pulated,  the  conditipnal  vendee,  the  term  of  seven  years  not  having  expired, 
took  proceedings  to  foreclose,  in  pursuance  of  the  condition  contained  in  the 
fourth  clause  of  the  deed,  and  the  conditional  sale  was  declared  absolute. 
The  conditional  vendee  then  sued  for  possession  of  the  property.  Held 
that  the  fifth  clause  of  the  deed  did  not  dispense  with  the  necessity  of  conii- 
plying  with  the  provisions  of  s.  8  of  Eegulation  XYII  of  1806  and  was  com- 
patible with  them ;  and  on  or  after  the  expiry  of  the  stipulated  period  appli- 
cation for  the  foreclosure  of  the  mortgage  and  rendering  the  condidonal 
sale  absolute  in  the  manner  prescribed  by  that  Begulation  mi^t  and  must 
be  made ;  that  the  condition  contained  in  the  fourth  clause  of  the  deed  in 
effect  defeated  and  violated  the  provisions  of  that  Eegulation,  and  sum- 
marily converted  a  conditional  into  an  absolute  sale  in  disregard  and  defiance 
thereof,  and  the  foreclosure  proceedings  taken  by  the  conditional  vendee 
before  the  expiry  of  the  period  stipulated  for  the  repayment  of  the  principal 
sum  lent  were  irregular,  and  the  sale  could  only  be  cendered  conclusive  in 
the  ijianner  prescribed  by  that  Eegulation  in  pursuance  of  the  fifth  clause  of 
the  deed;  and  that  accordingly  such  suit  was  not  maintainable. 

The  plaintiffs  in  this  suit  claimed  an  8-anna  share  of  a 
certain  village,  by  virtae  of  a  deed  of  conditional  sale  bearing  date 
the  14th  May  1874,  and  a  foreclosure  proceeding  dated  the  13ih 
July  1878.  By  this  deed  the  defendant  mortgaged  S|ich  share  to 
the  plaintifis  for  Bs.  2,000  for  a  term  of  sjBven  years,  the  deed  con- 
taining the  following  stipulations: — "(iii).  That  the  mortagoi: 
should  retain  possession  of  the  properly,  paying  interest  at  one  per 
cent,  per  mensem,  and  should  repay  Es.  2,000^  the  principal  sum, 
within  seven  years,  and  then  get  the  property  redeemed,  and  this 
deed  returned:  (iy)  that,  if  in  any  year  he  (mortagor)  failed  to  pay 
the  interest,  then  the  principal  sum  and  the  remaining  interest  should 
become  the  sale-consideration,  and  the  term  fixed  should  be  cancelled, 
and  this  mortgage-deed  should  be  deemed  a  sale-deed :  (v)  that  if  he 
(mortgagor)  failed  to  repay  the  principal  sum  within  seven  years, 
then  c^r  the  expiry  of  that  term  this  deed  should  become  an  abso- 
lute sale-deed,  and  the  mortgagee-consideration  the  sale-considera- 
tion, to  which  he  or  his  heirs  should  not  have  any  daim."  On  the 
23rd  April  1877,^  the  t^rm  of  the  mortgage  not  having  expired, 
the  plaintiffs  applied  for  f oredosure  on  the  ground  that  since  the 
date  of  the  execution  of  the  deed  of  conditional  sale  the  defendant 
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had  not  paid  any  interest.  Notice  of  f  oredoBnre  was  served  on  the  1881 
defendant  on  the  13th  May  1877,  and  on  the  13th  July  1878,  j^j^^ 
the  year  of  grace  having  expired,  the  mortgage  was  declared  fore-  Husaik 
dosed.  The  defendant  set  up  as  a  defence  to  the  suit  that  the  M aknu  Lal. 
plaintiffs  were  not  entitled  to  apply  for  foreclosure  under  Eegula- 
tion  XVn  of  1806,  by  reason  that  he  had  failed  to  pay  interest 
as  stipulated  in  the  deed  of  conditional  sale,  and  the  foreclosure 
proceedings  were  oonsequently  invalid,  and  the  suit  was  not  main- 
tainable. The  Court  of  first  instance  allowed  this  contention,  its 
reasons  for  so  doing  being  as  follows: — "S.  8  of  Eegulation 
XVn  of  1806  prescribes  a  certain  course  of  procedure  for  a 
mortgagee,  if  he  is  desirous  of  foreclosing  the  mortgage  and  render- 
ing the  sale  oonclusive  on  the  expiration  of  the  stipulated  period: 
in  the  mortgage-deed  in  suit  the  stipulated  period  for  the  discharge 
of  the  principal  of  the  mortgage  loan  is  seven  years  from  the  14th 
May  1874,  the  date  of  the  deed :  it  also  stipulates  that  the  condi- 
tional sale  should  become  absolute,  if  within  the  said  period  the 
defendant  failed  to  pay  interest  on  the  loan  in  any  year:  the 
question  is,  whether  the  plaintiffs  were  justified  by  law  in  applying 
for  foreclosure  when  the  defendant  failed  to  pay  interest  for  nearly 
the  first  three  years  after  the  execution  of  the  said  mort^Lge-deed, 
or  should  have  waited  for  the  whole  of  the  said  stipulated  period  of 
seven  years  before  having  recourse  to  taking  any  step  for  foreclos- 
ing the  mortgage:  the  words  ^stipulated  period'  used  in  the  said 
8.  8  are  interpreted  in  the  decision  of  the  Calcutta  High  Court 
in  the  ease  of  8rmati  Sarasibala  Debt  v.  Nand  Lal  Sen  (1)  ^to  be 
th6  whole  period  prescribed  by  the  mortgage  contract  for  the  per- 
formance of  the  oonditions,  upon  the  fulfilment  of  which  the  mort- 
gagor to  be  entitled  to  a  reconveyance : '  this  interpretation,  which 
is  farther  amplified  in  the  said  decision,  allowed,  in  my  opinion,  no 
right  to  the  plaintifEs  in  the  present  case  to  foreclose  the  mortgage 
at  any  time  before  the  expiry  of  the  said  period  of  seven  years  from 
the  14th  May  1874>  the  date  of  the  mortgage-deed  in  suit :  conse- 
quently the  foreclosure  proceedings  they  took  in  1877,  in  the 
Judge's  Court,  are  bad  in  law,  and  have  not  the  efEect  of  rendering 
the  conditional  sale  connected  with  the  deed  in  suit  absolute :  they 
are  therefore  not  entitled  to  have  proprietaiy  possession  of  the 

(1)  5  B.  L.  E.,  389. 
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1881  share  in  dispute :  this  finding  renders  it  needless  for  me  to  go  into 
the  other  issues :  the  plaintiff's  suit  is  accordingly  dismissed."  On 
HusAiN  appeal  by  the  plaintiffs  the  lower  appellate  Court  reversed  the  deci- 
Maknu  Lal.  sion  of  the  first  Court  and  gave  the  plaintiffs  a  deoree,  its  reasons 
for  so  doing  being  as  follows: — "In  appeal  it  is  urged  the  prece- 
dent relied  upon  by  the  lower  Court  iff  inapplicable  for  the  reason 
that  the  mortgage-deed  referred  to  therein  did  not  recite  a  separate 
contract  in  respect  of  the  interest,  that  is  to  say,  it  did  not  set  forth 
that  the  stipulated  period  of  payment  of  the  principal  should  be 
altered  on  default  of  payment  of  the  interesti  but  the  first  penalty 
should  be  the  charge  of  compound  interest,  and  after  that  the 
mortgagee  should  be  at  liberty  to  make  the  sale  absolute,  whereas 
in  the  present  case  there  is  a  stipulated  period  for  the  principal  and 
another  for  the  interest,  and  on  default  being  made  the  stipulated  pe- 
riod becomes  cancelled  by  the  express  terms  of  the  covenant,  and  an- 
other period  commences  during  which  the  mortgagors  become  liable 
to  the  call  for  payment  and  the  mortgagees  hold  the  right  to  f oredose : 
in  the  Calcutta  case — Srimati  Sarasibala  DebtY  Nand  Lai  Sen  (1) — 
the  mortgage-deed,  although  written  in  the  English  form,  was  held 
to  fall  within  the  operation  of  Eegulation  XVII  of  1806,  and  the 
suit  having  been  instituted  before  expiry  of  the  period  stipulated 
for  repayment  of  the  principal  sum,  it  was  pronounced  to  be  prema- 
ture :  that  case  alike  with  the  present  one  was  brought  on  account 
of  the  mortgagors  making  default  in  payment  of  interest,  and  the 
discussion  extended  to  the  proper  meaning  to  be  attached  to  the 
words  *  stipulated  period '  referred  to  in  Regulation  XVH  of  1806 ; 
they  were  held  to  mean  *the  whole  period  prescribed  by  the 
mortgage  contract  for  the  performance  of  the  conditions,  upon  the 
fulfilment  of  which  the  mortgagor  is  to  be  entitled  to  a  reconvey- 
ance'; that  is  to  say,  it  embraces  the  period  of  grace  allowed  for 
taking  out  foreclosure  proceedings  by  mortgagees:  the  question 
did  not  turn  on  the  effect  of  default  in  payment  of  interest :  in  the 
present  instance  there  is  a  separate  liability  involved  in  the 
due  observance  of  the  contract  as  regards  payment  of  interest, 
and  the  penalty  in  default  thereof  is  equally  binding  and  equally 
severe  as  upon  the  non-payment  of  the  principal  within  their 
respective  stipulated  periods,  with  this  difference,  that  the 
(I)  6  B.  L.  E.,  889. 
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stipulated  period  for  the  principal  is  seven  years,  and  for  1881 
the  interest  the  period  is  each  recurring  year  of  those  seven  j^^^ 
years  separately:  if  the  conditions  of  the  contract  are  to  Husain 
be  adhered  to,  then  the  remedy  must  be  held  to  be  due  to  the  MakotLal. 
mortgagees  (plaintiffs)  the  moment  there  is  a  default  in  the  payment 
of  interest,  and  upon  their  coming  forward  to  see  it  enforced  they 
i^pear  to  me  to  be  at  Uberty  either  to  call  upon  the  mortgagor* 
either  to  exercise  the  equity  of  redemption,  or  themselves  to  demand 
foreclosure  in  the  terms  of  the  contract :  this  would  seem  to  be  the 
opinion  of  the  Calcutta  Oourt  in  Prosaddoss  Putt  v.  Ramdhone  MulUch 
(1),  where  it  was  held,  inter  alia,  ^  that  the  assignee  of  a  mortgagee 
had  a  right  to  foreclose  on  default  of  payment  of  an  instalment  of 
interest  before  the  date  on  which  the  principal  was  made  payable' : 
again  in  the  Full  Bench  ruling  in  Buldeen  v.  Gfulab  Koomer  (2),  the 
principles  then  enunciated  favour  this  view,  for  it  was  then  held : 
^On  the  construction  of  the  mortgage-deed  the  mortgagee  was  not 
limited  thereby  to  foreclosiu*e  as  soon  as  the  first  default  in  pay- 
ment of  instalments  occurred  and  not  afterwards,  but  that  the 
mortgagee  was  authorized  in  proceeding  to  foreclose  if  there  were 
subsequent  default,  any  previous  default  notwithstanding,  in  fact 
there  is  nothing  in  law  to  limit  the  time  within  which  a  mortgagee 
may  foreclose,  if  notwithstanding  one  or  more  defaults  the  mortga- 
gee's right  is  not  repudiated  but  recognized ' :  the  right  is  fully  re- 
cognized in  this  suit  on  the  disposal  of  the  technical  point :  were  a 
contrary  view  to  the  above  maintained,  there  would-be  no  advan- 
tage in  contracting  a  penalty  in  default  of  payment  of  interest,  the 
terms  of  the  covenant  quoad  the  interest  would  have  to  remain  a 
dead-letter,  and  as  it  is  to  the  conditions  of  a  contract  we  have  to 
look,  there  is  nothing  repugnant  to  the  daim  to  foreclose  in  the 
deed  before  us  and  the  right  of  suit  exists :  the  appeal  is  accordingly 
decreed  in  the  terms  of  the  plaint,  which  relates  to  proprietary 
rights  only,  with  costs,  in  reversal  of  the  lower  Court's  order." 
The  defendant  appealed  to  the  High  Court. 

Messrs.  Chatterji  and  Amir-ud^din  for  the  appellant. 

The  Senior  Qocernment  Pleader  (Lala  Juala  Prasad)  and  Lata 
Latta  Prasad  for  the  respondents. 

(1)  1  Jndian  Jurist  (1866),  266.      (2)  N.-W.  P.  H.  C.  Eep.,  P.  B., 

1866  67,  p.  102. 
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1881        The  Court  (PEijaBON,  J.,  and  Spaneie  J.)  deliT^red  the  follow* 
Imdad 

HusAiN  Judgment. — ^The  fifth  clause  of  the  deed  in  question  whidi 
KiifNu  Lix.  declared  that,  in  the  event  of  the  principal  sum  lent  not  b^g  repaid 
at  the  end  of  seven  years,  the  conditional  sale  shall  become  ahsolute, 
does  not  dispense  with  the  necessity  of  complying  with  tiie 
provisions  of  e.  8,  Begiilation  XYII  dE  1806,  and  is  compa- 
tible wiUi  them%  On  or  after  the  expity  of  the  stipulated 
period,  application  for  the  foreclosure  ci  the  mortgage  and 
rendering  the  sale  absolute  in  the  manner  prescribed  by  the 
Begulation  may  and  must  be  made.  But  tiie  f our&  clause,  which 
declares  that,  in  the  event  of  default  of  payment  of  interest  in  any 
year,  the  term  of  seven  years  shall  be  canc^ed  and  the  conditional 
sale  shall  at  once  become  absolute,  without  substituting  any  new 
term  for  the  repayment  of  the  principal  sum  lent,  on  or  i^ter  the 
expiration  of  whidi  proceedings  of  the  nature  cont^plated  in  s.  8, 
Begulation  XVII  of  1806,  may  be  taken,  does  in  efiEect  defeat  and  vio- 
late the  provisions  of  that  law,  and  summarily  convert  a  conditional 
into  an  absolute  sale  in  disregard  and  defiance  iherecrf.  The  fore- 
closure proceedings  taken  by  the  plaintiff  in  tiiis  case  bef  <nre  tilie  ex- 
piration of  a  period  stipulated  for  the  repayment  of  the  principal  som 
lent  were  irregular ;  audit  would  seem  that  thd  sale  oan  only  be  ren- 
dered conclusive  in  the  manner  prescribed  by  the  BegcdatioH  in 
pursuance  of  the  fifth  clause  of  the  deed.  Acocxpdingly  we  decree 
the  appeal  with  costs,  reverse  the  lower  appellate  Court's  deo^^ 
and  restore  that  of  the  Court  of  first  instance. 

Appeal  allotmL 


Before  Mr,  Justice  Pearson  and  Mr,  Justice  Spankie, 
1881      AHMAD  ALI  (Plaintiff)  v.  HAFIZ  A  BIBI  and  anothbe  (Dbfetoants).* 
February  8.  Bond  payable  by  instalments — ^mitation-^Waiver. 

On  the  24tbL  May  1866,  JJgare  4  a  bond  payable  by  instalmentB  whicii  pro- 
vided that,  if  defatdt  were  made  in  tbe  payment  of  one  instalment,  the  whole 
should  be  due.  The  first  default  was  made  on  the  28th  June  1866.  No  payment 
was  made  after  Act  IX  of  1871,  sch.  ii,  No.  76,  came  into  force.   Held,  in  a  suit 

*  Second  Appeal,  No.  865  of  1880,  from  a  decree  of  W.  Tyrrell,  Esq.,  Judge 
of  AUahabad,  dated  the  28th  May  1880,  a^&nning  a  decree  of  Bai  Makhao  Lai, 
Subordinate  Jud^^e  of  Allahabad,  dated  the  22nd  April  1880. 
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upon  suck  h<md,  ihat  linuiation  began  to  ran  when  the  first  de&ult  was  made,  issi 

and  no  wairer  before  Act  IX  of  1871  came  into  force  ooold  affect  it.  ~  ;; 

Ahmad  Au 

The  plaintiff  in  this  suit  claimed  Es.  2,629-13-3,  the  balance  of  -g^^^'^-Qj^j 
the  principal  amount,  and  Bfl.  795-2-0  interest,  due  on  a  registered 
bond  dated  the  24th  May  1866,  which  had  passed  into  his  bands 
by  assignment.  He  claimed  to  recover  such  moneys  from  tiie 
defendants  personally  and  from  the  immoveable  property  hypothe- 
cated in  the  bond.  This  bond,  the  plaintiff  allied,  had  been  exe- 
cuted by  the  defendant  Husain  Bakhsh  for  himself  and  on  behalf 
of  the  defendant  Hafiza  Bibi.  It  provided  that  the  principal 
amount,  Bs.  4,500,  with  interest  at  twelve  per  cent,  per  ftTiimTn^^ 
should  be  payable  in  fourteen  annual,  instalments.  The  instal- 
ments were  payable  in  the  month  of  Jaith.  The  first  instalment, 
payable  on  the  28th  June  1866,  was  Bs.  50  and  the  interest  due 
on  the  whole  amount.  The  following  ten  instalments  were  Bs.  300 
each  and  the  interest  due  on  the  balance.  The  next  two  were 
Bs.  500  each  and  the  interest  due  on  the  balance.  The  last  was 
Be.  450  and  the  interest  on  that  sum.  The  bond  also  provided  that, 
in  the  event  of  default  in  payment  of  any  one  instalment,  the  obUgee 
should  be  at  liberty,  without  waiting  for  the  instalment  term 
mentioned  in  the  bond  to  expire,  to  realize  from  the  obligors  the 
whole  of  his  money,  principal  with  interest,  and  costs,  in  a  lump 
Bom,  by  avoiding  the  instalment  arrangement,  in  any  manner 
he  pleased.''  lHo  payment  was  made  on  the  28th  June  1866,  or 
in  that  year;  but  from  the  account-books  of  the  original  obligee 
of  the  bond,  one  ATanik  Ghand,  it  appeared  that  a  payment  of 
Bs.  329  on  account  of  interest  was  made  on  the  1st  January  1867. 
It  also  appeared  from  the  same  account-books  that  after  that  date 
instalments  were  for  some  years  duly  paid,  the  last  payment  entered 
bcdng  one  for  Bs.  692  (Bs.  300  principal,  Bs.  392  interest)  made  on 
the  2nd  Jirne  1871.  Besides  these  payments  there  were  two  other 
payments  recorded  by  the  plaintiff  on  the  back  of  the  bond.  One^ 
purported  to  be  for  Bs.  1,150  on  account  of  interest  made  on 
the  17th  May  1877,  and  the  other  for  Bs.  1,184  on  the  same 
account  made  on  the  27th  September  1877.  The  plaintiff  alleging 
that  his  cause  of  action  arose  on  the  22nd  J une  1872,  when  default 
had  been  made  in  payment  of  the  instalment  payable  on  that 
date,  relied  on  the  alleged  payments  of  interest  on  the  17th  May 
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1881  1877,  and  on  the  27th  September  1877,  as  giving  him  a  freeh 
period  of  limitation.  The  suit  was  instituted  on  the  12th  March 
V.       1880.  The  defendant  Hafiza  Bibi  contended  that  the  suit  was  barred 

Bivi.^  liniitation.  The  lower  Courts  held  that  this  was  so,  the  lower 
appellate  Court  holding  that,  having  regard  to  the  terms  of  the 
bond,  limitation  ran  from  the  date  of  the  first  default,  and  that, 
assuming  that  the  payment  which  appeared  from  the  books  of 
Manik  Chand  to  have  been  made  on  the  2nd  June  1871,  had  been 
made  in  good  faith  on  behalf  of  the  defendants,  such  payment  did 
not  give  the  plaintiff  a  fresh  period  of  limitation,  as  such  period 
had  expired  at  the  time  such  payment  was  made,  and  that  it  was 
not  proved  that  the  payments  recorded  on  the  bond  had  been  made. 

On  second  appeal  by  the  plaintiff  to  the  High  Court  it  was  con- 
tended on  his  behalf,  inter  alia^  that  the  suit  was  within  time. 

Pandit  Jjudhia  Nath  and  Munshi  Ram  Prasad  for  the  appellant. 

Babtt  Oprokaah  Chandar  Mukarji  for  the  respondents. 

The  judgment  of  the  Court  (Peabson,  J.,  and  Spankib,  J.)  was 
delivered  by 

Spankie,  J. — We  must  accept  the  finding  of  the  Judge,  whidi 
is  one  of  fact,  that  the  two  payments  of  interest  said  to  have  been 
made  in  May  and  September  1877  were  not  so  made.  The  lower 
appellate  Court  has  also  found  that  it  was  not  sufficiently  proved 
that  the  payment  of  Es.  692  as  principal  and  interest  on  the  2nd 
June  1871,  was  a  bond  fide  payment  on  account  of  the  debtors, 
made  by  or  on  behaU  of  Husain  Bakhsb.  But  even  if  it  were 
otherwise  the  Judge  is  right  in  finding  that  the  suit  for  the  money 
as  claimed  \&  barred  by  the  lapse  of  more  than  six  years  from  the 
alleged  payment  on  the  2nd  June  1871.  By  the  terms  of  the 
bond  the  whole  sum  was  recoverable  at  once  on  the  fsdlure  of  one 
instalment,  and  more  than  twelve  years  have  expired  from  this  date. 
Therefore  the  suit  would  appear  to  be  barred.  The  bond  was 
executed  in  1866,  and  in  holding  the  claim  to  be  barred  we 
should  follow  the  decisions  of  this  Court  and  of  the  Courts  of  the 
other  Presidencies  in  dealing  with  similar  cases.  The  Bombay  case 
—Bamkrishna  Mahadev  v.  Bayc^i  bin  Santaji  (1),— cited  by  appel- 


(1)  5  Bom.  H.  C.  Eep.,  A.  C.  J.,  36. 
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lant's  pleader  was  not  followed  in  a  later  decision  of  that  Court,  188I 
— Oumna  Dambar%het  v.  Bhiku  Hariba  (1) ;  and  the  ruling  of  ^^^^^  j^^^ 
this  Court  in  Madho  Singh  v.  TJidkur  Bershad  (2)  was  followed  v. 
by  this  Court  on  several  occasions— S.A.  No.  461  of  1879,  decided  ^^^^^^ 
the  23rd  August,  1879  (3).  It  was  pressed  upon  us  that  a  de- 
cision of  the  Judicial  Committee — Janeswar  Dasa  v.  Makabeer 
Singh  (4) — took  a  different  view.  But  the  circumstances  of 
that  ease  were  peculiar,  as  the  suit  against  the  defendants  Nos. 
2  and  3  had  for  its  object  a  sale  of  the  land  hypothecated  in  a 
bond  of  which  they  had  become  purchasers  under  a  subsequent 
mortgage-bond.  It  was  therefore  as  against  them  a  claim 
founded  not  upon  the  contract  to  pay  the  money,  but  upon  the 
hypothecation  of  the  land.  The  ruling  in  this  case  does  not 
affect  the  decision  of  this  Court  referred  to  above,  that  part-pay- 
ment of  a  debt  contracted  when  Act  XIV  of  1859  was  in  force, 
after  default,  does  not  affect  the  limitation.  The  last  instalment 
was  paid,  if  paid  at  all  bond  fide^  on  the  2nd  June»  1871,  and 
twelve  years  have  passed  since  the  first  default  occurred  on  the 
28th  June,  1866.  The  term  of  twelve  years  expired  on  the  28th 
J une,  1878.  No  waiver  could  affect  the  limitation  law  until  art.  75, 
sch.  ii,  was  published  in  Act  IX  of  1871,  which  came  into  force 
on  the  Ist  July,  1871,  and  nothiug  has  been  paid  since  2nd  June, 
1871.  The  suit  was  brought  on  the  12th  March,  1878.  The  inter, 
mediate  alleged  payment  of  interest  has  not  been  proved ;  so  clearly 
more  than  six  years  have  passed  since  the  2nd  Jime,  1871,  and 
neither  Act  IX  of  1871  nor  Act  XV  of  1877  could  help  the  plaintiff's 
case.   We.  dismiss  the  appeal  and  affirm  the 'decree  with  costs. 

Appeal  dismissed. 


Btfore  Mr,  Justice  Pearson  and  Mr,  Justice  Oldfield,  \%%\ 
EAM  ANUJ  SEWAK  SINGH  (Objectob)  v.  HINGU  LAL  (Dbobbb-  -^^^^ry  10> 

holdeb).* 

Application  for  Execution  of  Decree — Legal  representatives  of  deceased 
judgmenUdehtor^Act  XVof\%11  (Limitation  Act),  sch.  ii,  No,  179. 

An  application  for  execntibn  of  a  decree  against  one  of  the  several  legal 
representatiyes  of  the  deceased  judgment-debtor,  takes  effect,  for  the  purposes 
of  limitation,  against  them  all. 

•  First  Appeal,  No.  164  of  1880,  from  an  order  of  Eai  Bhagwan  Prasad, 
Subordinate  Judge  of  Azamgarh,  dated  the  12th  July,  1880. 

(1)  I.  L.  E.,  1  Bom.  126.  (8)  Unreported. 

(2)  N.-W.  P.  H.  C.  Bep.  1873,  p.  36.       (4)  1.  L.  B.,  1  Calc,  163. 
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1881        The  facts  of  this  case  are  safficiently  stated  for  the  puiposes  of 
Eam  Anitj  *^  report  in  the  judgment  of  the  High  Court. 
SiKOH  ^P^^^^^       Munshi  Kashi  Prasad  for  the  appellant. 

HinouLai.    The  Senior  Ooverntnent  Pleader  (Lala  Juala  Prasad)  for  the 
respondent 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.) 
was  delivered  hy 

Oldfield,  J. — ^In  this  case  the  decree-holder  obtained  a  decree 
against  a  sole  judgment-debtor.   Application  for  execution  of  the 
decree  was  made  against  the  judgment-debtor  within  time,  and 
on  his  death  execution  was  taken  out  against  two  representatives  of 
the  deceased,  his  son  Bai  Nar  Singh,  and  his  widow  Ab- 
lakhi  Eluar,  also  within  time,  the  last  application  being  made 
on  the  6th  April,  1880.   On  the  17th  May  the  decree-holder  peti- 
tioned the  Court  executing  the  decree  that  his  application  of  the  5th 
April,  1880  might  be  amended  by  adding  the  name  of  Earn  Anuj 
8ewak  Singh,  the  minor  grandson  of  deceased,  under  the  guar- 
dianship of  Eai  Nar  Singh,  and  execution  should  proceed  against 
him,  the  decree-holder  having  now  obtained  information  that 
he  was  one  of  the  heirs  of  the  deceased  judgment-debtor  and  in 
possession  of  the  px)p6rty.   The  Court  ordered  that  the  petition  be 
filed  and  notice  should  issue  to  the  said  Bam  Anuj  Sewak  SingL 
The  latter  objected  that  the  execution  of  the  decree  was  barred  by 
limitation  against  him,  and  the  Court  disallowing  the  objection  this 
appeal  has  been  instituted.   The  application  which  is  the  subject 
of  this  appeal  has  been  made  within  time  from  the  date  of  the 
last  application  against  the  son  and  widow  of  the  deceased,  but 
it  is  contended  that  the  application  to  execute  the  decree  against 
the  other  representatives  of  the  deceased  is. not  an  application 
within  the  meaning  of  cL  4,  art.  179,  Limitation  Act,  so  as  to  give  a 
period  from  which  limitation  will  run.    We  have  to  determine  the 
question  entirely  with  reference  to  the  provisions  of  d.  4,  art.  179. 
What  the  law  requires  is  that  within  the  period  allowed  there  shall 
have  been  an  application    in  accordance  with  law  to  the  proper 
Court  for  execution  or  to  take  some  step  in  aid  of  execution  of  the 
decree  or  order.''  It  cannot  be  said  that  the  application  against 
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the  i^esentatiYes  of  the  judgment-debtor  does  not  meet  the  above  1881 


requirements  of  the  law.   The  omission  to  ask  for  execution  in  it  -j^^^  j^^^j 
against  the  appellant  as  one  of  the  representatives  of  the  judg-  g^^^^ 
ment-debtor  does  not  afEect  its  legality.   The  appellant  can  only  „. 
succeed  in  his  contention,  if  it  can  be  held  that  the  application  ^^^^  Lal. 
for  execution  made  against  one  legal  representative  of  a  sole  judg- 
ment-debtor, although  it  may  meet  the  requirements  of  the  law,  shall 
not  take  efEect  for  the  purpose  of  saving  limitation  against  another 
representative  of  the  judgment-debtor  who  is  only  liable  for  the  pro- 
perty in  his  possession.   But  the  law  makes  no  such  provision,  and 
its  omisfflon  to  do  so  is  significant,  for  Explanation  I  to  art.  179  pro-' 
vides  that  where  the  decree  has  been  passed  severally  against  more 
persons  than  one,  distinguishing  portions  of  the  subject-matter  as 
payable  or  deliverable  by  each,  the  application  shall  take  effect  against ' 
only  snch  of  the  said  persons  or  their  representatives  aj9  it  may  be 
made  against. "   Had  it  been  intended  that  the  legal  representa* 
tives  of  a  sole  judgment-debtor  or  of  jointly  liable  judgment-debtors 
should  have  the  benefit  of  a  similar  provision  on  the  analogous  grounds 
that  they  are  only  liable  to  the  extent  of  the  property  in  their  posses- 
s  on,  it  is  reasonable  to  suppose  that  the  Legislature  would  have 
extended  the  provision  to  them.   The  position,  however,  of  several 
representatives  of  a  sole  judgment-debtor  is  very  different  quoad 
the  decree-holder  from  that  of  several  judgment-debtors  with 
separate  liabilities  found  by  the  decree.    We  dismiss  the  appeal 
with  costs. 

Appeal  dismmed. 


Before  Mr,  Justice  Spankie  and  Mr,  Justice  Straight, 
KANAHI  LAL  AND  OTHERS  (DEPENDAiyTS)  V,  NAtJBATEAI  (PLAINTrFP).*  1881 
Ditmissal  of  appeal  on  the  merits  in  the  absence  of  appellant — Act  X  of  1877  ^^^^^^^y 
{fiivil  Procedure  Code),  ss.  666,  668 — Second  appeal. 
An  appellate  Court,  the  appellant  not  attending  in  person  or  by  bis  pleader, 
instead  of  dismissing  the  appeal  for  default,  as  provided  by  s.  666  of  Act  X 
of  1877,  proceeded,  in  contravention  of  the  provisions  of  that  law,  to  dispose 
of  the  appeal  on  the  merits,  and  dismissed  it.  '  The  appeUant  preferred  a 
second  appeal  to  the  High  Court,  contending  that  the  appellate  Court  had 
acted  contrary  to  law.    ffeld  that  the  appellate  Court  had  so  acted,  and  its 

*  Second  Appeal,  No.  878  of  1880,  from  a  decree  of  W.  Young,  EsqT, 
Judge  of  BareiUy,  dated  the  11th  May  1880,  affirming  a  decree  of  jllaulvi 
Abdul  Qayum  !^an,  Subordinate  Judge  of  Bareilly,  dated  the  28th  Feb- 
mary,  1880. 
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decision  could  only  be  treated  lui  a  dismissal  for  default,  and  iluit,  so 


r  circmnstaaces  the  second  appeal  wonld  not  lie.  Nand  Bam  v.  Muhammad 
*  Bakhsh  (1)  followed. 

The  defendants  in  tliis  case  appealed  from  the  decree  of  the 
Court  of  first  instance.  When  the  appeal  was  called  on  for  hear- 
ing the  pleader  for  the  defendants  was  not  present.  The  lower 
appellate  Court  proceeded  to  consider  the  appeal  in  the  absence 
of  the  pleader  for  the  defendants;  and,  after  perusing  the  pro- 
ceedings of  the  lower  Court  and  the  grounds  of  appeal^  and  after 
hearing  'counsel  for  the  respondent,"  came  to  the  opinion  that 
the  decree  of  the  Court  of  first  instance  was  right  and  should  be 
affirmed;  and  dismissed  the  appeal. 

The  defendants  appealed  to  the  High  Court,  contending  that 
the  lower  appellate  Court  had  acted  contrary  to  law  in  deciding 
the  appeal  preferred  to  it  on  the  merits  in  the  absence  of  the 
pleader  for  the  appellants. 

Mr.  C.  Dillon  and  Munshi  Ranuman  Prasad  for  the  appellants. 

Mr.  Con  Ian  and  Pandit  Ajudhia  Nath  for  the  respondent. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Straight,  J.) 
was  delivered  by 

Steaight,  J. — The  first  plea  urged  in  appeal  has  force  and 
must  prevail.  It  was  not  competent  for  tiie  Judge  to  act  directly 
in  contravention  of  the  provisions  of  s.  656  of  the  Civil  |Procedure 
Code,  by  proceeding  to  dispose  of  the  appeal  upon  the  merits  in 
the  absence  of  the  appellant  and  his  pleader.  To  such  extent, 
therefore,  as  he  did  so,  he  acted  "  ultra  viresy'  and  his  decision  can 
only  be  treated  as  a  "dismissal"  for  default.  But  the  appellant 
scarcely  seems  to  have  apprehended  that  the  practical  result  of 
the  objection  he  urges  must  be  that  no  second  appeal  will  lie. 
For  the  Judge,  being  taken  to  have  dealt  with  the  appeal  imder 
fl.  556,  the  proper  and  only  course  open  to  the  appellant  was  to 
have  applied  under  s.  558  for  readmission  of  his  appeal,  and  had 
his  application  been  refused  the  order  rejecting  it  would  have  been 


(1)  I.  L.  E.,  2  All.,  616. 
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appealable  raider  s.  588.— iVbwrf  Bam  v.  Muhammad  Bakhsh  (1),  1881 


Under  these  orroinnstanoes  it  is  obvious  that  the  present  special  Kanahi  Lal 
appeal  to  this  Court  will  not  lie,  and  it  must  therefore  be  dismissed  j^-^^^^^  -^^^ 
with  costs. 

Appeal  dismissed. 


1881 


B^ore  Mr.  Justice]Pearson  and  Mr.  Justice  Oldfield.  February  11. 

STJKTOAIK  MISR  and  othbbs  (Plaintiffs)  v.  KAEIM  CHAUDHEI 

AND  ANOTHBB  (DbFENDANTS).* 

Determination  of  title  hy  Revenue  Gourt^Res  judicata- Act  XVIII of  1873 
{N.'W.  P.  Rent  Act),8s.  36,  Sd^Act  Xof  IS77  {Civil  Procedure  Code) 
s.  13 — Jurisdiction  qf  Civil  Court. 
S  caused  a  notice  of  ejectment  to  be  serred  upon  ^n  respect  of  certain  land, 
alleging  that  he  held  the  sameby  virtue  of  a  lease  which  had  expired.  Z"oonte8t- 
ed  his  liability  to  be  ejected  under  s.  39,  denying  that  he  held  the  land  by  virtue 
of  such  lease  alleging  that  he  held  it  under  a  right  of  occupancy.   The  Ee  venue 
Court  decided  that  iT  held  the  land  under  a  right  of  occupancy  and  not  under 
such  lease,  ^thereupon  sued  iT  in  the  Civil  Court,  claiming  possession  of  such 
land,  on  the  allegation  that  iT  was  a  trespasser  wrongfully  retaining  possession 
thereof  after  the  expiration  of  his  lease.  Held  that  the  suit  was  cognizable  in  the 
Civil  Courts,  and  the  decision  o!:  the  Eevenue  Court  did  not  render  the  matter  in 
issue  res  judicata.   The  provisions  of  s.  13  of  Act  X  of  1877  do  not  apply  to 
applications  such  as  those  under  s.  39  of  Act  XVIII  of  1873. 

Thb  plaintiffs  in  this  suit  claimed  possession  of  certain  land. 
They  alleged  that  the  defendant  acquired  such  land  under  a  lease 
of  a  two-anna  eight  pie  share  of  the  village  in  which  such  land  was 
situate,  and  that  as  such  lease  had  expired  the  defendant  was  hold- 
ing such  land  as  a  trespasser.  The  defendant  set  up  as  a  defence  to 
the  suit  that  he  had  not  acquired  such  land  under  the  lease,  but  was 
holding  it  under  a  right  of  occupancy ;  and  that  it  had  already  been 
decided  by  the  Eevenue  Court  as  between  him  and  the  plaintiffs  that 
he  was  so  holding  it,  and  such  decision  was  a  bar  to  afresh  adjudi- 
cation as  to  the  title  imder  which  he  was  holding  it.  It  appeared 
that  the  plaintiffs  had  caused  a  notice  of  ejectment  to  be  served  upon 
the  defendant  in  respect  of  such  land  under  the  provisions  of  ss.  36 
and  37  of  Act  XVIII  of  1873,  alleging  that  he  held  it  under  such 
lease  and  the  same  had  expired.    The  defendemt  had  contested  his 

♦Second  Appeal,  No.  843  of  1880,  from  a  decree  of  HaitimEahat  Ali,Sub- 
ordioate  Judge  of  Gorakahpur,  dated  the  10th  May  1880,  affirming  a  decree 
of  Maulvi  Nazar  AH,  Munsif  of  Bansi,  dated  the  13th  December,  1879. 

(1)  1.  L.  E.,  2  All..  616. 
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SuKHDAiK  such  land  under  a  right  of  occupancy.  The  Revenue  CourtB decided 
in  the  proceedings  which  then  followed  that  the  defendant  had  not 
xIbim    acquired  such  land  under  such  lease,  but  held  it  under  a  right  of 

Chattdhbi.  Q^j^pancy.  Both  the  lower  Courts  held  in  this  present  ease  that 
they  were  not  competent  to  determine  the  defendant's  status  as 
regards  such  land,  and  that  the  decision  by  theEevenue  Court  was 
a  bar  to  a  fresh  determination  of  his  status  as  regards  the  same ; 
the  lower  appellate  Court  finding,  however,  upon  the  evidence 
that  the  defendant  held  such  land  under  such  lease  and  not 
under  a  right  of  occupancy. 

On  second  appeal  the  plaintiffs  contended  that  the  Civil 
Courts  were  competent  to  entertain  the  suit,  and  that  the  former 
decision  of  the  Revenue  Court  as  to  the  defendant's  title  was  not  a 
bar  to  its  determination  by  the  Civil  Courts. 

Munshi  Ka%h%  Prasad  for  the  appellants. 

Munshi  Hanuman  Prasad  and  Maulvi  Mehdi  Hasan  for  the 
respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.) 
was  delivered  by 

Pearson,  J. — There  can  be  no  doubt  that  the  suit  out  (A  which 
the  present  appeal  has  arisen  is  one  properly  cognizable  by  the  Civil 
Courts.  The  plaintiffs  seek  to  oust  the  defendant  as  a  trespasser 
who  has  wrongfully  retained  possession  of  land  which  he  ought  to 
have  surrendered  on  the  expiration  of  the  term  'of  his  lease.  The 
suit  being  one  of  a  nature  clearly  and  exclusively  cognizable  by 
the  Civil  Courts,  the  only  remaining  point  for  consideration  is 
whether  they  are  debarred  from  adjudicating  it  by  the  decision  of 
the  revenue  authorities  on  the  application  preferred  to  them  by 
the  defendant  under  s.  39  of  the  Rent  Act.  The  issue  decided  by 
them  was  whether  the  defendant  had  entered  upon  the  holding  as  a 
tenant  or  in  virtue  of  his  possession  as  a  lessee ;  and  they  decided 
that  his  status  was  that  of  a  tenant.  That  was  an  issue  which,  if 
they  were  competent  to  decide  incidentally  for  the  purpose  of  dis- 
posing of  the  application  made  to  them,  they  were  certainly  not 
competent  to  decide  finally  so  as  to  preclude  a  re-adjudication 
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of  it  by  the  Civil  OourtB.   By  this  decision  the  matter  in  issue  did  issi 
not  beoome  a  res  judicata.   Nor  indeed  do  the  provisions  of  g^^^HDAiK 
8.  13,  Aot  X  of  1877,  apply  to  applications  snch  as  those  under  Misb 
s.  39  of  the  Eent  Act.   The  lower  appellate  Court  has  found  as  a  Kabik 
matter  of  fact  upon  the  evidence  that  the  land  in  suit  has  been  Chaudhei. 
cultivated  by  the  defendant  in  virtue  not  of  a  tenant-right,  but  of 
his  jHJsition  as  a  lessee,  and  is  wrongfully  retained  by  him  after 
the  expiry  of  the  term  of  his  lease.   Upon  that  finding  the  plain- 
tifb  were  entitled  to  a  decree ;  and  we  acoorduigly  dectree  the  daim 
and  appeal  with  costs  by  reversal  of  the  decrees  of  the  lower  Courts. 

Appeal  allowed. 


Btfore  Mr,  Justice  Pearson  and  Mr.  Justice  Oldfield. 
.^^^^  1881 
ZHUSHALO  (Defendant)  t;.  BEHAEI  LAL  AND  ANOTHBB  (PLAINfflFFS).^  Jp^l^ruary  14. 

AeJcnotoledgment  of  debt  contained  in  unregistered  document-^Admissihility  ' 

of  document  as  evidence  of  acknowledgment — Act  XV  of  1S77  (LimitcUion 

Act),  s.  19  and  sch.  ii,  Nos.  67,  86. 

The  nature  of  the  pecuniaiy  transactions  between  B  and  O  were  saoh  that 
sometimes  a  balance  was  due  to  the  one  and  sometimes  to  the  other.  On  the 
Irt  October,  1876,  there  was  a  balance  due  to  B.  Ihiring  the  ensuing  year, 
as  computed  in  the  accoxmt,  O  made  payments  to  B  exceeding  such  balance. 
On  the  19th  Noyember,  1876,  a  balance  of  lis.  3,600  was  found  to  be  due  from 
Gio  B.  On  the  11th  December,  1876,  O  executed  a  conveyance  of  certain 
land  to  B,  for  which  such  debt  was  partly  the  consideration.  In  such  con- 
veyance  G  acknowledged  his  liability  in  respect  of  such  debt.  He  died  be- 
fore such  conreyance  was  registered  and  it  did  not  operate.  On  the  18th 
Noyember,  1879,  B  sued  G's  widow  for  such  debt.  Held  that  such  convey- 
ance was  admissible  as  evidence  of  the  acknowledgment  by  6^  of  his  liability 
for  raoh  debt,  notwithstanding  such  conveyance  was  not  registered ;  that* 
applying  No.  86,  sch.  ii  of  Act  XV  of  1877,  such  debt  was  not  barred  by  lim- 
itation when  such  acknowledgment  was  made ;  and  that,  if  that  article  was  not 
applicable,  but  the  period  of  limitation  began  to  run  from  the  time  each  item 
composing  such  debt  became  a  debt,  still  such  debt  would  not  have  been 
barred  when  such  acknowledgment  was  made,  as  the  debt  with  whi^  the 
year  computed  from  the  1st  October,  1876,  opened,  was  extinguished  by 
payments  made  by     in  the  course  of  that  year. 

The  plafntifPs,  who  were  by  occupation  money-lenders,  stated 
in  their  plaint  that  Gulzari  Lai,  the  deceased  husband  of  the  defend- 
ant, had  had  pecuniary  dealings  with  them  for  a  longtime;  that 
on  the  19th  November,  1876,  the  accounts  between  them  and  Ghil- 
zari  Lai  were  stated  and  a  balance  was  found  due  to  them  of, 

•  First  Appeal,  No.  38  of  1880,  from  a  decree  of  Maulvi  Abdul  Qayum 
Khan,  Subordimite  Judge  of  BareiLly,  dated  the  SOth  January,  1880. 
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1881     piuioipal  with  interest,  Es.  35,000,  which  Gkdzm  Lai  promised 
Khushalo  ^  pay "on  demand;  that  on  the  11th  December,  1876,  Qnlzari  Lai 
^     V'       executed  a  conveyance  to  them  of  certain  land  for  Rs.  10,000,  such 
'  conveyance  being  signed  on  his  behalf  by  the  defendant  his  wife,  as 
he  was  too  infirm  to  sign  the  same  himself;  that  Rs.  3,500  of  the 
purchase-money  was  credited  to  Ghilzari  Lai,  and  it  was  proposed  that 
the  balance  should  be  retained  by  them  as  a  deposit ;  that  Gulzari 
Lai  died  shortly  after  this,  and  the  defendant  refused  to  procure  the 
registration  of  the  conveyance;  that  after  the  balance  above-men- 
tioned  had  been  found  to  be  due  to  them  Ghilzari  Lai,  and  after 
his  death  the  defendant,  borrowed,  on  different  occasions,  up  to 
the  4th  October  1877,  sums  amounting  to  Es.  2,250-12-0;  that 
Ghilzari  Lai,  and  after  him  the  defendant,  paid  to  them  on  differ- 
ent occasions  up  to  the  20th  August,  1877,  sums  amounting  to 
Es.  1,321-12-6,  after  which  date  the  defendant  bad  paid  nothing; 
and  that  the  cause  of  action  had  arisen  on  the  1st  March,  1878,  the 
date  of  demand  and  of  the  defendant's  default.   The  plaintiff  claimed 
'  accordingly  to  recover,  with  interest,  the  balance  found  due  to 

them  on  the  19th  November,  1876,  and  the  further  advances  made 
by  them  subsequently  to  that  date.  The  suit  was  instituted  on 
the  18th  November,  1879.  The  conveyance  mentioned  in  the  plaint 
purported  to  be  signed  for  Ghilzari  Lai  by  the.  defendant  his  wife, 
"  with  her  husband's  permission."  It  contained  the  following  reci- 
tal amongst  others:  "And  having  received  all  the  said  purchase- 
money  in  full,  with  this  detail,  that  a  credit  is  given  of  Es.  3,500 
due  by  me  according  to  accounts  to  the  said  koihij  or  firm,  up  to 
date,  and  having  received  from  the  vendees  Es.  6,560  the  balance 
of  the  consideration-money  in  cash  through  Lala  flira  Lai  gomash- 
ta  of  the  said  firm,  I  have  given  the  vendees  such  possession  and  oc- 
cupancy as  waa  held  by  myself."  It  appeared  from  the  accoimt-books 
of  ihe  plaintiffs  that  on  the  8th  October,  1867,  a  balance  of 
Es.  157-11-6  was  found  due  to  the  plaintiffs  by  Ghilzari  Lai :  on  the 
26th  September,  1868,  a  balance  of  Es.  520-9-9 :  on  the  i4th 
October,  1869,  a  balance  of  Es.  1,708-5-6:  on  the  4th  October, 
1870,  a  balance  of  Es.  1,572-6-0 :  on  the  3rd  September,  1871, 
a  balance  of  Es.  867-9-0 :  on  the  23rd  October,  1871,  a  balance  of 
Es.  707-10-3:  on  the  1st  October,  1876,  a  balance  of  Es.  2,106-8-3. 
Between  the  last  date  and  the  19th  November,  1876,  the  payments 
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made  by  Ghilzari  Lai  to  the  plamtifEs  amounted  to  a  smn  of  1881 
Es.  4,000  odd.   The  defendant  set  up  as  a  defence,  inter  alia^  that  ^^^^^^ 
the  daim  for  the  item  of  Es.  3,500  was  not  barred  by  limitation.       « • 
The  Court  of  first  instance  held,  on  grounds  which  it  is  not  material 
to  state,  that  such  claim  was  not  barred  by  limitation;  and  gave 
the  plaintiffs  a  decree  as  daiined.   The  defendant  appealed  to  the 
High  Court  impugning  the  grounds  on  which  the  Court  of  first 
instanoe  had  held  that  such  claim  was  not  barred  by  limitation. 

Munshi  Hanuman  Prasad  and  Pandit  Bisharnhhar  Nath  for 
the  appellant. 

Mr.  Conlan  and  the  Junior  Oovernment  Pkader  (Babu  Dwarka 
Nath  Banarji)  for  the  respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfibld,  J.) 
was  delivered  by 

Oldfield,  J. —  The  plaintiffs'  case  is  that  the  defendant's 
husband,  Munshi  Ghilzari  Lai,  had  a  banking  account  with  their 
firm,  depositing  sums  of  money  with  them  on  which  he  drew; 
that  on  the  19th  November,  1876,  the  account  was  adjusted,  and 
the  balance  against  Ghilzari  Lai  was  Rs.  2,158-4-0,  principal,  and 
Rs.  1,341-12-0,  interest,  total,  Rs.  3,500,  which  was  admitted  at  the 
time,  that  an  acknowledgment  of  this  balance  appears  in  a  deed 
of  sale  dated  the  11th  December,  1876,  executed  by  Ghilzari  Lai 
in  favour  of  plaintiffs  in  respect  of  certain  property,  the  said  sum 
being  given  in  the  deed  as  part  of  the  sale-consideration;  the 
sale,  however,  fell  through;  that  after  Ghilzari  Lai's  death  the 
defendant  borrowed  Es.  2,250-12-0,  on  different  occasions;  and 
that  after  deducting  certain  sums  paid  in  satisfaction,  a  sum  of 
Es.  4,476-15-6,  with  interest,  Es.  1,263-5-6,  is  due;  and  the  plain- 
tiffe  sue  to  recover.  The  defendant's  reply  is  that  Ghilzari  Lai  did 
not  owe  anything  to  plaintiffs,  nor  is  anything  due  by  her,  and  that 
the  item  of  Es.  3,500  is  barred  by  limitation.  The  lower  Court 
has  decreed  the  claim.  The  first  question  we  have  to  deal  with  in 
appeal  is  whether  the  item  of  Es.  3,500  or  any  part  is  barred  by 
limitation.  The  acknowledgment  of  Qulzari  Lai's  liability  for  this 
sum  contained  in  the  deed  of  sale  dated  11th  December,  1876,  will 
give  a  new  period  of  limitation  computed  from  that  date,  and 
will  make  the  suit  within  time,  and  the  fact  that  the  deed  is  not 
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18S1  registered  will  not  make  it  inadmiBsible  as  evidenoe  of  the  ao^ 
jlsuBMALo  inowledgment  of  the  debt.  We  find  no  reason  to  doubt  that 
Jbhabi  Lal  executed  by  Ghilzari  Lai  and  signed  on 

*  his  behalf  by  the  defendant  as  his  agent.  This  is  sufficiently 
shown  by  the  evidence  of  the  writer  of  the  deed  and  Hira  Lai 
the  manager  of  plaintiffs'  firm,  the  reason  for  the  wife  putting 
his  name  to  the  deed  being  that  he  was  at  the  time  in  a  feeble 
state  of  health,  and  in  fact  died  three  days  after.  At  the  time 
this  acknowledgment  was  made  the  debt  wais  not  barred  by 
limitation,  so  as  to  deprive  this  acknowledgment  of  efEect  to 
extend  the  period.  The  nature  of  the  transactions  between 
plaintiffs  and  Ghilzari  Lai  was  such  that  sometimes  a  balance 
was  in  favour  of  plaintiffs  and  sometimes  of  Gulzari  Lai,  and  we  are 
disposed  to  hold  that  art.  85,  sch.  ii  of  the  Limitation  Act,  wonld 
apply,  and  the  limitation  for  the  recovery  of  the  debt  would 
run  from  the  close  of  the  year  in  which  the  last  item  admitted 
or  proved  is  entered  in  the  account;  but  if  the  limitation  is  to 
run  from  the  time  each  item  composing  the  sum  become  a  debt  due 
to  the  plaintiffs,  still  it  would  not  have  been  barred  when  the  ac- 
knowledgment was  written,  for  the  accounts  show  that  the  pay- 
ments made  by  Q-ulzari  Lai  in  1875  extinguished  the  debt  of 
Es.  2,108-8-3  with  which  that  year  opened.  The  correctness  of  the 
accounts  and  the  liability  of  Gulzari  Lai  for  the  sum  of  Es.  3,500 
are  testified  by  the  plaintiflfs'  books,  by  the  acknowledgment 
in  the  sale-deed,  and  by  an  entry  in  a  memorandum-book  of  Ghil- 
zari Lai's  which  is  not  disputed,  that  on  the  19th  November,  1876, 
the  above  sum  was  due,  and  this  fact  favours  the  belief  that  the 
acknowledgment  in  the  deed  of  sale  which  was  executed  three 
weeks  later  was  made  at  the  instance  of  Ghilzari  Lai.  With  re- 
gard to  the  claim  in  respect  of  the  item  of  Es.  2,250,  we  see  no 
reason  to  distrust  the  evidence.  It  was  orally  contended  that  plain- 
tifb  have  no  right  to  debit  against  defendant  payments  they  made 
for  expenses  of  Kuttra  as  it  is  not  defendant's  property,  but  we 
do  not  find  that  this  objection  was  taken  in  the  Court  below,  and 
it  has  not  been  supported.  Although  we  take  a  different  view  of 
the  limitation  applicable,  we  affirm  the  decree  of  the  lower  Court 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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Brfore  Mt.  Justice  Peanon  and  Mr.  Justice  Spanhie. 


1881 
February  IfL 


MAHABIE  PRASAD  (Auction-pubchabeb)  v.  PHUMAN  DAS 
(Dscbee-holdbb)  .* 

Sale  in  execution — Act  X  of  1877  (Civil  Procedure  Code),  s,  313. 

A  person  who  purchases  immoyeable  property  at  a  sale  in  execntion  of  a 
decree,  knowing  that  the  judgment-debtor  has  no  saleable  therein,  is  not 
entitled  to  the  benefit  of  the  provisions  of  s.  813  of  Act  X  of  1877,  which 
were  designed  for  the  protection  of  persons  who  innocently  and  ignorantly 
purchase  valueless  property. 

One  Mahabir  Prasad,  who  had  purchased  certain  immoveable 
property  at  a  sale  in  execution  of  a  decree,  which  had  taken  place 
on  the  22nd  September,  1879,  applied  to  the  Court  executing  the 
decree,  under  s.  313  of  Act  X  of  1877,  to  set  aside  such  sale  on  the 
ground  that  the  judgment-debtor  had  no  saleable  interest  in  such 
property,  his  interest  therein  having  been  previously  sold  in  exe- 
cution of  a  decree  on  the  20th  June,  1878.  The  Court  refused 
this  application  on  the  groimd,  amongst  others  that  the  applicant 
had  purchased  knowing  that  the  previous  sale  had  taken  place. 
The  applicant  appealed  to  the  High  Court. 

Lala  L  alia  Prasad  for  the  appellant. 

Pandit  Bishamhhar  Nath  for  the  respondent. 

The  judgment  of  the  Court  (Peabson  J.,  and  Spankie,  J.)  was 
delivered  by 

Pearson,  J.— As  the  appellant  was  himself  the  purchaser  of 
the  property  at  the  former  sale,  and  again  knowingly  piCrchased  it 
at  the  recent  sale,  he  does  not  appear  to  be  entitled  to  the  benefit 
of  the  provisions  of  s.  313  of  the  Code,  which  were  presumably 
designed  for  the  protection  of  persons  who  innocently  and  ignor- 
antly purchased  valueless  property.  Seeing  no  suflBoient  reason 
to  interfere,  we  dismiss  the  appeal  with  costs. 

Appeal  dismmed. 


*  First  Appeal,  ]No.  168  of  1880,  from  an  order  of  Hakim  Bahat  Ali, 
Subordinate  Judge  of  Gorakhpur,  dated  the  12th  June,  1880. 
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Iggl  Before  Mr,  Justice  Spankie  and  Mr.  Justice  Oldfield. 

J'ehruarif  16.  ZAHUE-TO-NISSACDependaot)  v.KHCI)AYABBJIAN(Plaintif 

Withdrawal  of  suit— Act  X  of  1S77  (Civil  Procedure  Code),  s,  ^IB^Flea 
taken  for  the  first  time  at  the  hearing  of  second  appeal. 
The  plea  that  the  plaintrS  had  improperly  been  pennitted  to  withdraw 
from  a  former  suit  with  liberty  to  bring  the  present  one,  which  had  not  been 
taken  in  the  lower  Courts*  and  was  not  taken  in  the  memorandum  of  second 
appeal,  was  not  permitted  to  be  urged  at  the  hearing  of  the  second  appeal. 

Qitore.— Whether  under  s.  373  of  Act  X  of  1877  the  Court  ought  to 
permit  the  plaintifE  to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh 
suit  on  the  ground  that  the  defence  to  the  suit  was  sudi  that  the  suit  must 
fail  if  proceeded  with. 

The  plaintiff  in  this  suit  claimed  possession  of  a  share  in  a 
landed  estate  called  Dam  Khoda  and  an  account  of  the  profits  of 
such  estate.  It  appeared  that  one  Mohabbat  Khan  died  leaving 
as  his  heirs  defendant  No.  1,  his  widow,  defendant  No.  2,  his 
son,  and  defendant  No.  3,  his  daughter.  On  the  18th  and  20th 
April,  1878,  defendant  No.  3  conveyed  to  the  plaintiff  her  share 
in  the  moveable  and  immoveable  estate  of  her  deceased  father. 
On  the  29th  January,  1879,  the  plaintifE  brought  a  suit  against 
the  three  defendants  for  possession  of  the  defendant  No.  3's 
share  in  Dam  Khoda,  claiming  by  virtue  of  such  conveyance. 
Defendant  No.  1  set  up  as  a  defence  to  this  suit  that  she  was  in 
possession  of  Dam  Khoda  in  lieu  of  a  dower  debt  of  Es.  15,000. 
The  pla'ntifE  thereupon,  on  the  19th  March,  1879,  applied  for 
permission  to  withdraw  the  suit,  with  liberty  to  institute  a  fresh 
one.  This  application  was  granted  on  that  same  date.  The  plain- 
tiff subsequently  brought  a  fresh  suit,  the  present  one,  for 
possession  of  defendant  No.  3's  share  in  Dam  IGhoda.  In  this 
suit,  alleging  that,  assuming  that  a  dower  of  Es.  15,000  had 
actually  been  settled  on  defendant  No.  1,  and  had  not  been  paid, 
defendant  No.  1  had  realized  the  amount  out  of  the  profits  of 
•  Dam  Khoda  and  the  other  properties  of  her  deceased  husband, 
he  prayed  that  an  aocoimt  might  be  taken  from  the  date  of 
Mohabbat  Khan's  death  of  the  profits  of  his  estate  in  the  posses- 
sion of  defendant  No.  1.   The  Court  of  first  instance  dismissed  the 

•  Second  Appeal,  No.  1004  of  1880,  from  a  decree  of  W.  Tyrrell,  Esq., 
Jndge  of  Bareilly,  dated  the  7tih  April,  1880,  modifying  a  decree  of  Manlyi 
Abdul  Qayum  Khan,  Subordinate  Judge  of  Bareilly,  dated  the  11th  October, 
1879. 
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Buit.    On  appeal  by  the  plaintiflE  the  lower  appellate  Court  gave  1881 
hiTTi  a  decree  for  a  portion  of  the  property  claimed.  Zahub-un 

VISSA 

On  second  appeal  by  defendant  No.  1  it  was  contended  on  her 
behalf,  for  the  first  time,  at  the  hearing  of  the  appeal,  that  the  Khan. 
former  suit  between  the  parties  had  been  allowed  to  be  withdrawn 
with  liberty  to  institute  a  fresh  one,  contrary  to  the  provisions 
of  the  law. 

The  Junior  Oovernment  Pkader  (Babu  Dwarka  Nath  Banarjt) 
for  the  appellant. 
Mr.  Conhn  and  Mir  Zahur  Suaatn  for  the  respondent. 

The  judgment  of  the  Court  (Spankie,  J.,  and  Oldfield,  J.), 
80  far  as  it  is  material  for  the  purposes  of  this  report,  was  as 
follows:— 

Spankie,  J. — We  were  pressed  by  the  pleader  for  appellant 
to  consider  another  plea  to  the  effect  that  the  power  to  dismiss  a 
a  suit  with  liberty  to  bring  a  fresh  one  for  the  same  matter  was 
limited  to  cases  which  fail  by  reason  of  some  point  of  form,  whereas 
when  the  plaintiff  withdrew  the  former  suit  he  did  not  do  so 
on  a  point  of  form,  but  because  the  defence  was  such  that  he 
could  not  have  succeeded  in  his  suit  had  he  gone  on  with  it.  The 
case  of  Watson  v.  The  Collector  of  Rajihahye  (1)  was  cited  in 
support  of  this  contention.  But  the  plea  was  one  which  was 
never  taken  here  in  the  memorandum  of  appeal  and  not  as  far 
as  we  can  discover  was  it  taken  below.  IJoreover  the  wording 
of  s.  373,  Act  X  of  1877,  is  different  from  that  of  s.  97  of  Act 
Vm  of  1859,  which  permitted  withdrawal  for  sufficient  grounds. 
But  s.  373  of  the  new  Act,  whilst  providing  permission  to  with- 
draw a  suit  where  it  must  fail  by  reason  of  some  formal 
defect,  enlarges  the  discretion  of  the  Court  and  adds  "or  where 
there  are  sufficient  grounds."  We  think  it  too  late  now  to  con- 
sider whether  the  discretion  has  been  exercised  rightly,  though 
it  may  be  that  we  could  not  say  that  it  was  otherwise  exercised. 
It  is  sufficient  to  observe  that  the  plea  was  never  taken  in  either 
of  the  Courts  below  and  was  not  taken  here  until  the  case  came 
on  for  hearing. 

(1)  3  B.  L.  E.,  P.  C,  48. 
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1881         Btf&r^  Sir  Robert  Stuart,  Et.,  Chief  Justice,  and  Mr.  Justice  Oldfield. 
February  2\.  jqaKIM  (Appellant)  v.  THE  SECEETABY  OP  STATE  FOE  INDU 

AND  0THBB8  (EsSPONDBNTS).* 

Insolvent  judgment-debtor — **  Unfair  preference  " — Act  X  of  1877  (Civil 
Procedure  Code),  s,  351. 

J,  in  pursuance  of  a  preyious  agreement  witk  S,  and  on  being  pressed  by 
B,  who  had  a  pecuniary  claim  against  him»  whicK  nearly  equalled  half  the 
amount  of  all  the  pecuniary  claims  against  him»  assigned  to  B  the  whole  of 
his  property  by  way  of  sale,  in  consideration  in  part  of  B's  pecuniary  claim 
against  him.  Seld  that  by  such  assignment  J  did  not  give  B  an  "undue 
preference"  to  his  other  creditors,  yrithin  the  meaning  of  s.  351  of  Act  X  of 
1877. 

One  J.  W.  Joakim,  having  been  arrested  in  execution  of  a 
decree  for  money  made  by  the  Court  of  Small  Causes  at  A!lla- 
habad,  applied  to  be  declared  an  insolvent.  This  application 
contained  a  list  of  pecuniary  claims  against  the  applicant  amount- 
ing to  Rs.  13,278-4-4,  and  the  names  of  forty  creditors.  The 
application  was  opposed  by  four  creditors,  viz.,  one  Debi  Din,  the 
Allahabad  Mimicipality,  the  Secretary  of  State  for  India,  and 
one  Callu  Mai.  The  ground,  amongst  others,  upon  which  the 
application  was  opposed  was  that,  after  the  institution  of  the  suit 
in  the  execution  of  the  decree  in  which  he  had  been  arrested,  and 
from  which  arrest  he  was  claiming  protection,  the  applicant  had 
transferred  aU  his  property  to  one  creditor.  Dr.  Brown,  thereby 
giving  that  creditor  an  unfair  preference  to  his  other  creditors, 
within  the  meaning  of  s.  351  of  Act  X  of  1877,  and  thus 
disentitling  himself  to  be  declared  an  insolvent.  It  appeared 
that  on  the  16th  February,  1880,  a  suit  was  instituted  in 
the  name  of  the  Secretary  of  State  for  India  against  the  appli- 
cant in  the  Court  of  Small  Causes  at  Allahabad,  and  the  2Dth 
February  was  fixed  for  the  final  hearing  of  that  suit.  On  the 
24th  February  the  applicant  and  his  wife  executed  an  assignment 
of  aU  their  property  to  Dr.  Brown.  On  the  25th  February  the 
applicant  obtained  an  adjournment  of  the  hearing  of  this  suit  till 
the  3rd  March,  when  it  was  tried  and  the  decree  made  against 
him  in  execution  of  which  he  had  been  arrested.  The  deed  of 
assignment  recited  that,  in  consideration  of  loans  and  sums  paid 

*  First  Appeal,  No.  124  of  1880,  from  an  order  of  B.  D.  Alexander  Esq., 
Judge  of  the  Court  of  Small  Causes  at  Allahabad,  exercising  the  powers  of  a 
Subordinate  Judge,  dated  the  29th  July,  1880. 
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to  and  on  account  of  the  applicant,  and  in  puTBoance  of  an  agree-  1881 
ment  entered  into  at  the  time  the  first  loan  was  contracted,  the  Joakim 
applicant  sold  all  his  property,  and  his  wi£e  sold  all  her  property,  Sbobb- 
to  Dr.  Brown  for  the  sum  of  Rs.  ;2,107,whioh  having  been  deduct-    taby  of 
ed  from  the  debtdueof  Bs.  6,722-0-2  left  a  balance  of  Es.  3,615-0-2.  ^'^j^"  J^* 
The  deed  also  redted  that  Dr.  Brown,  on  condition  of  Bs.  10  a 
month  being  regularly  paid,  leased  the  property  back  again  to  the 
applicant's  wife  in  whose  possession  it  was  to  remain.   The  Judge 
of  the  Small  Cause  Oourt,  exercising  the  powers  of  a  Sub- 
ordinate Judge,  held  that,  inasmuch  as  Joakim  had  transferred 
all  the  property  he  had  in  the  world  to  one  creditor,  who, 
though  he  might  have  strong  claims  on  him,  was  not,  accord* 
ing  to  the  insolvency  law,  entitled  to  more  than  his  share,  Joakim 
had  thereby  given  an  unfair  preference  to  Dr.  Brown,  his  creditor, 
within  the  meaning  of  s.  351  of  Act  X  of  1877,  in  this 
disposition  of  his  property.   The  Judge  therefore  refused  the 
application.   The  applicant  appealed  to  the  High  Court  on  the 
grounds  that  the  assignment  did  not  amount  to  a  preference 
of  Dr.  Brown  to  the  other  creditors ;  and  that,  if  it  amounted  to 
a  preference,  it  did  not  amount  to  an  undue  preference. 

Mr.  Bill  for  the  appellant. 

The  Senior  Oovemment  Pleader  (Lala  Juala  Prasad)  for  the 
Secretary  of  State  for  India,  one  of  the  respondents. 

The  Oourt  (  Stuart,  0.  J.,  and  Oldfield,  J.)  delivered  the 
following  judgment : — 

Stuart,  C.  J.—  In  this  case  the  applicant  Joakim  prayed  to 
be  declared  an  insolvent  imder  Chapter  XX,  Act  X  of  1877, 
and  his  a^qplication,  after  having  been  considered  by  the  Subordi- 
nate Judge,  was  refused  by  that  officer  on  the  ground  that> 
although  the  deed  of  assignment  by  Joakim  to  Dr.  Brown 
was  not  executed  with  the  intent  to  defraud  the  other  credi- 
tors, yet  that  it  was  unfair  to  them  within  the  meaning  of  s.  351, 
Chapter  XX  of  Act  X  of  1877.  In  appeal  to  this  Court  Joakim 
objected  that  the  assignment  to  Dr.  Brown  did  not  amount  to  a 
preference  over  his  other  creditors,  but  that  even  if  it  did  it  was 
not  an  unfair  preference.   At  the  hearing  of  the  appeal  the 
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ISSl      OoUeotor  of  Allahabad  and  the  other  respondents  did  not  appear, 


JoAziM  stated  to  us  by  the  Government  Pleader  that 

The  Secrb  ^^^'^  further  to  interfere  with  Joakim's  application. 

TAET  OP  It  waa  therefore  left  to  Mr  Hill,  counsel  for  Joakim,  to 
^IndiI^*  make  out  a  suflSoient  primd  facie  case  in  this  appeal,  and 
that  learned  gentleman  addressed  to  us  a  most  able  argument 
in  support  of  the  deed  of  assignment  by  Joakim  in  favour  of  Dr. 
Brown,  in  the  course  of  which  he  referred  to  numerous  authorities 
which  appeared  to  favour  his  contention.  But  the  withdrawal  of 
the  Collector  of  Allahabad  and  the  other  respondents  from  this 
appeal  renders  it  unnecessary  for  us  to  enter  into  the  consideration 
of  much  that  was  brought  before  us  by  the  learned  counsel.  The 
creditors  including  Dr.  Brown  to  whom  Joakim  is  indebted  are 
stated  to  be  forty  in  number,  their  whole  debt  aggregating  the 
sum  of  Es.  13,278-4-4,  Dr.  Brown's  claim  alone  amounting  to 
about  Rs.  6,000,  or  nearly  one  half  of  the  whole  debts.  He  was 
thus  by  far  the  largest  creditor,  while  the  value  of  the  property 
transferred  to  him  by  the  deed  of  assignment  was  httle  more  than 
Es  2,000.  The  debt  to  Brown  was,  as  we  have  shown,  largely 
in  excess  of  this  sum,  and  it  was  a  debt  justly  due,  and  the  other 
element  of  pressure  by  Dr.  Brown  on  Joakim  is  clearly  apparent 
in  the  case.  The  deed  therefore  is  not  open  to  objection  on  the 
ground  of  want  of  just  indebtedness  to  Dr.  Brown  and  of  pres- 
sure on  his  part  on  Joakim.  Nor  can  it  be  said  to  give  an  unfair 
preference  to  Dr.  Brown  over  the  other  creditors  within  the 
meaning  of  s.  351  (c).  Act  X  of  1877.  The  present  appeal 
must  therefore  be  allowed.  For  the  reasons  stated,  and  in  the 
absence  of  all  opposition  on  the  part  of  any  of  the  other 
creditors,  Joakim  is  entitled  to  be  declared  an  insolvent  within 
the  intent  and  meaning  of  s.  351,  Act  X.  of  1877,  and  the  case 
will  go  back  to  the  Subordinate  Judge  for  final  disposal. 

Oldfield,  J. — I  concur  in  allowing  the  appeal  with  costs. 
The  applicant  Joakim  is  entitled  to  be  declared  an  insolvent  and 
the  case  should  go  back  to  the  Judge  for  disposal  under  Chapter 
XX.  There  is  evidence  that  the  assignment  was  made  in  pur- 
suance of  a  previous  agreement  with  Dr.  Brown,  the  debt  was  due 
to  Dr.  Brown,  and  the  assignment  was  not  the  spontaneous  act  of 
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Joakiin  but  done  on  pressure  applied  by  Dr.  Brown.   TTnder  issl 
snoh  oiroumstances  Joakim  cannot  be  held  to  have  given,  by  the  ""j^]^kim 
assignment,  an  unfair  preference  to  Dr.  Brown,  within  the  v. 
meaning  of  s.  351  of  Act  X  of  1877.  ^  tIb^op"*' 

Cause  remanded.      Statb  fob 


Before  Mr.  Justice  Spankie  and  Mr,  Justice  Straight, 

SITA  BAM  AND  ANOTHBB  (PlAINTIPFS)  V,  MAHIPAL  AND  ANOTHBB 

1881 

(Dbfhndabt8).»  Fehruaryil. 

Questions  for  Court  executing  decree — S^arate  Suit-^AdJustment  of  decree   • 

— Act  XoflS77  (Civil  Procedure  Code),  ss,  244,        -Assignment  of  decree, 

M,  who  held  a  decree  against  8  for  possession  of  certain  immoreable  pro- 
perty and  costs,  assigned  snch  decree  to  ^  by  way  of  sale,  agreeing  to  deliver  the 
same  to  him  on  payment  of  the  balance  of  the  pnrchase-money .  He  snbseqnent- 
ly  applied  for  execution  of  the  decree  against  S,  claiming  the  costs  which  it 
awarded.  8  thereupon  paid  the  amount  of  such  costs  into  Court,  and,  having 
obtained  stay  of  execution,  sued  M  for  such  decree,  claiming  by  yirtue  of 
such  assignment.  The  lower  Court  held  that  the  suit  was  barred  by  the 
provisions  of  s.  244  of  Act  X  of  1877,  and  also,  treating  such  assignment  as 
an  uncertified  adjustment  of  such  decree,  that  it  was  barred  by  the  terms 
of  the  last  paragraph  of  s.  268  of  that  Act.  Held  that  the  suit  was  not 
barred  by  anything  in  either  of  those  sections.  The  words  "any  Court"  in 
the  last  paragraph  of  s.  268  refer  to  proceedings  in  execution  and  to  the 
Court  or  Courts  executing  a  decree. 

The  plaintifih  in  this  suit  claimed  the  delivery  of  a  certificate 
of  sale  dated  the  19th  April,  1877,  and  a  decree  dated  the  12th 
March,  1878,  basing  their  claim  on  a  deed  of  sale  dated  the  22nd 
Angust,  1879,  whereby  the  defendants  agreed  to  deliver  those 
documents  to  them.  It  appeared  that  the  defendants  had  sned 
the  plaintifb  for  possession  of  a  two-fifths  share  of  a  certain  house, 
basing  this  suit  on  the  certificate  of  sale.  The  defendants  obtain- 
ed the  decree  in  that  suit,  dated  the  12th  March,  1878,  of  which  the 
plainti&s  claimed  delivery  in  this  suit.  Subsequently  the  defendants 
agreed  to  sell  to  the  plaintiffs  the  share  of  such  house  awarded  to 
them  by  that  decree,  and  on  the  22nd  August,  1879,  executed  a 
deed  of  sale  in  favour  of  the  plaintiffs.  This  document  provided 
that,  on  payment  by  the  plaintiffs  of  the  balance  of  the  purchase- 
money,  the  defendants  should  deliver  the  sale-certificate  and  the 

*  Second  Appeal,  No.  960  of  1880,  from  a  decree  of  S.  M.  Moens,  Esq., 
Judge  of  Mirzapur,  dated  the  lOth  June,  1880,  affirming  a  decree  of  Maulvi 
Jbida  Husain,  Munsif  of  Mirzapur,  dated  the  15th  March,  1880. 
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1881  decree  to  the  plaintifib.  In  December,  1879,  the  def  endante  took 
SiTA  Bah  execution  of  the  decree  agamst  the  plaintifb  for  tlw  recovery 
Ma^p  l  ^  ^^^^  awarded  thereby.  The  plaintifb,  -with  jeferenoe  to 
the  agreement  contained  in  the  deed  of  sale,  objected  to  the  execu- 
tion of  the  decree,  at  the  same  time  paying  the  amount  of  such 
costs  into  Court.  The  Court  executing  the  decree  ordered  that 
execution  thereof  should  be  stayed  for  three  months  in  order  to 
enable  the  plaintifEto  take  the  proper  steps  to  enforce  that  agree- 
ment. The  plaintiffs  accordingly  brought  the  present  suit  for  the 
sale-certificate  and  the  decree.  The  Court  of  first  instance,  regard- 
ing the  agreements  as  an  adjustment  of  the  decree,  held  that,  as 
the  adjustment  had  not  been  certified  to  the  Court  executing  the 
decree  under  the  provisions  of  s.  258  of  Act  X  of  1877,  no  Court 
could  take  notice  of  the  adjustment,  and  consequently  the  suit 
was  not  maintainable.  It  further  held  iliat  the  suit  was  barred  by 
the  provisions  of  s.  244  of  Act  X  of  1877,  the  question  between  the 
parties  being  one  relating  to  the  execution  of  the  decree,  whidishould 
be  determined  by  the  Court  executing  the  decree  and  not  by 
separate  suit.  On  appeal  by  the  plaintiffs  the  lower  appellate 
Court  also  held  that,  having  regard  to  s.  258,  the  suit  was  not 
maintainable,  as  the  adjustment  of  the  decree  not  having  been 
certified  could  not  be  taken  notice  of  by  any  Court 

The  /Senior  Oovemment  Pleader  (Lala  Juala  Prwad)  and 
Munshi  Kashi  Prasad  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri  for  the  respondents. 

The  judgment  of  the  Court  (Spankie  and  Stbaight,  J.) 
VWU9  delivered  by 

Steaight,  J.— The  defendants-respondents  on  the  12th  March, 
1878,  obtained  a  decree  upon  a  sale-certificate  for  the  partition  and 
possession  of  a  two-fifth  share  of  a  house  against  Sita  Bam  and  the 
ancestor  of  Kashi  plaintifPs-appellants.  The  decree  was  in  process  of 
execution  when  an  arrangement  was  come  to  the  terms  of  Tidiidi 
were  embodied  in  a  sale-deed  dated  22nd  of  August,  1879.  By 
this  document  it  was  provided  that  in  consideration  of  the  sum  of 
Es.  90  the  decree-holders  would  deliver  over  to  the  judgment- 
debtors  the  sale-certificate  and  the  decree  founded  upon  it.  By 
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way  of  eamest^money  Bs.  25  was  paid  on  aoeount  and  the  balance  issi 
was  to  be  forthooming  on  the  certificate  of  sale  and  the  decree  ^^^^ 
being  handed  over.   This  the  decree-holders  failed  to  do  and  on  v. 
the  contrary  pursued  these  proceedings  in  execution,  causing  Sita 
Ram  to  be  arrested  in  December,  1879.   Objection  was  necessarily 
made  by  him  and  further  execution  was  stayed  for  three  months  in 
order  to  enable  him  to  bring  a  suit.   This  he  has  now  done  in 
conjunction  with  Elashi,  the  legal  representative  of  his  deceased 
oo-judgment-debtor,  and  the  relief  he  asks  is  that  the  defendants 
may  be  compelled  to  perform  their  contract  of  22nd  August,  1879, 
by  being  ordered  to  deliver  up  the  sale-certificate  and  decree.  The 
two  lower  Courts  have  dismissed  the  daim,  holding  it  to  be  prohi- 
bited by  ss.  244  and  258  of  the  Civil  Procedure  Code.   We  are 
clearly  of  opinion  that  the  suit  is  maintainable  and  is  in  no  way 
barred.   The  words  **any  Court"  in  the  last  paragraph  of  s.  258 
have  reference  to  proceedings  in  execution  and  refer  to  the  Court 
or  Courts  executing  a  decree.   They  have  no  application  to  a  Civil 
Court  entertaining  a  separate  suit  asking  for  specific  and  legitimate 
relief  of  the  character  now  prosecuted  by  the  plaintifPs-appeUants. 
The  lower  Courts  have  formed  au  altogether  erroneous  view  and 
their  decision  cannot  be  sustained.    The  appeal  is  decreed  with 
costs  and  the  plaintifiEs'  daim  will  be  allowed.   Upon  payment  into 
Court  of  the  balance  due  under  the  sale-deed  of  August,  1879, 
they  will  be  entitled  to  receive  the  sale-certificate  and  decree,  and 
in  default  of  these  being  delivered  over  within  fourteen  days  from 
the  payment  of  such  money  being  notified  to  the  defendants,  the 
plaintiffs  will  be  entitled  to  proceed  in  execution. 

Appeal  allowed. 

1891 

Brfore  SSr  Bobert  Stuart,  Et,,  Chief  Juitiee,  and  Mr.  JuHiee  Spankie.  j^^j^^^ 

BOSH  AJSr  SINGH  akd  others  (Dbfbtoakts)  f^.  HAE  KISHAN  SINGH 

(Plaintiff).* 
Ouardian  and  minor — Hindu  Law — Act  XL  cf  1868. 
The  mother  and  guardian  of  a  Hindu  minor,  although  a  certificate  of 
guardianship  has  not  been  granted  to  her  under  Act  XL  of  1858,  maj  deal 
with  the  estate  of  the  minor,  within  the  limits  allowed  bj  the  Hindu  Law. 

♦  Second  Appeal,  No.  460  of  1880,  from  a  decree  of  J.  W.  Power,  Esq., 
Judge  of  Ghazipur,  dated  the  13th  February,  1880,  reversing,  a  decree  of 
MacUTi  Abdul  Majid  £han.  Subordinate  Judge  o£  Ghazipur,  dated  the  ^Oth 
September,  1879. 
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1881         The  plaintifi  in  this  suit,  a  Hindu,  claimed  possession  of  his  share 
EosHAN        *  certain  joint  undivided  family  property,  which  his  mother, 
Singh     during  his  minority,  had  conditionally  sold  to  the  defendants.  He 
Hab  Eishan  alleged  that  his  mother  was  not  competent  to  mortgage  such  sharey 
Singh  j^ad  not  taken  out  a  certificate  of  guardianship  imder  Act 

XL  of  1858,  and  that  such  share  bad  been  mortgaged  without 
lawful  necessity.  The  defendants  set  up  as  a  defence  that  the  mother 
of  a  Hindu  minor  was  competent  as  bis  natural  and  legal  guardian 
to  mortgage  his  estate  for  lawful  purposes,  and  that  the  plaintifE's 
mother  had  made  the  mortgage  impugned  in  this  suit  for  such 
purposes.  It  appeared  that  the  joint  undivided  family  property  of 
which  the  plaintiff  now  claimed  his  share  was  under  mortgage,  and 
that  notice  of  foreclosure  had  been  given,  and  the  year  of  grace 
would  have  expired  on  the  18th  August,  1872.  In  order  to  save  the 
property  the  members  of  the  plaintiff  s  family,  including  the 
plaintiff's  mother,  as  guardian  of  the  plaintiff,  the  plaintiff  being  a 
minor,  joined  in  making  a  oonditional  sale  of  the  property  to  the 
defendants,  the  deed  of  conditional  sale  bearing  date  the  14th 
August,  1872.  With  the  money  advaDced  to  them  under  this  oon- 
ditional sale  they  satisfied  the  debt  of  the  prior  conditional  vendees. 
The  Court,  of  first  instance  held  that  the  plaintiff's  mother  was 
competent  as  his  natural  and  legal  guardian  to  mortgage  her  minor 
son's  estate  for  lawful  purposes,  and  that  she  did  not  require  to  hold  a 
certificate  of  guardianship  under  Act  XL  of  1858,  and  that  she  had 
made  the  mortgage  complained  of  by  the  plaintiff  for  such  purposes, 
viz.y  for  the  payment  of  ancestral  debts,  in  good  faith,  and  such 
mortgage  was  binding  on  him ;  and  it  dismissed  the  suit.  On  appeal 
by  the  plaintiff  the  lower  appellate  Court  held  that  the  plaintiff's 
mother  was  not  competent  as  his  natural  and  legal  guardian  to 
alienate  his  property  in  any  way,  and,  reversing  the  decree  of  the 
first  Court,  gave  the  plaintiff  a  decree. 

The  defendants  appealed  to  the  High  Court,  oontending  that  a 
Hindu  widow  was  competent  as  the  natural  and  legal  guardian  of 
her  minor  son  to  mortgage  his  property  for  lawful  purposes. 

Messrs.  Conlan^  Howard^  and  Hill  tor  the  appellants. 

Pandit  Ajudhia  Na(h  and  I^ala  Lalta  Prasad  lot  the  respon- 
dent. 
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The  Court  (Stuabt,  O.J.,  and  Spankie,  J.)  made  the  follow-  1881 

BOSHAH 
SlNOH 

OfiDER  OP  Bemand. — The  judgment  of  the  lower  fl-PP^U^te  g-'^gj^^ 
Court  appears  to  be  erroneous ;  certainly  it  is  contrary  to  the  pre-  Singh 
cedents  of  this  Court.  The  Judge  cites  a  decision  of  a  Division 
Bench  of  the  Calcutta  Court  in  support  of  his  ruling — Abam  Be* 
gam  v.  Maharanee  Rajroop  Koonwar  (1).  In  the  same  volume 
there  is  another  decision  of  a  Division  Bench  of  the  same  Court 
and  of  a  later  date — Soonder  Narain  v.  Bennud  Ram  (2)— which 
takes  the  opposite  view  of  the  case,  which  indeed  is  in  accordance 
with  the  ruliugs  of  this  Court,  to  the  effect  that  the  mother  and 
guardian  of  a  Hindu  minor,  though  not  a  guardian  appointed 
under  Act  XL  of  1858,  when  actiug  bmd  fide^  and  under  the 
pressure  of  necessity,  may  sell  his  real  estate  to  pay  ancestral 
debts  and  to  provide  for  the  maintenance  of  the  minor.  This 
Court  has  ruled  in  Kait  Singh  v.  Thakoor  Singh  (3)  that  s.  2 
Act  XL  of  1858,  does  not  preclude  the  natural  and  legal  guard- 
ian of  a  Hindu  minor  from  dealing  with  his  property,  within  the. 
limits  allowed  by  the  Hindu  law,  without  haviug  acquired  a  certi- 
ficate of  administration  from  the  Civil  Court,  and  that,  ruling  is 
still  followed.  That  judgment  distinctly  states  that  the  act  of  the 
guardian  must  be  one  within  the  limits  of  the  Hindu  law.  Whether 
it  was  or  was  not  so  has  not  been  determined  by  the  Court  below. 
It  does  not  appear  to  be  denied  in  appeal  before  the  Judge  that 
the  plaintiff  was  a  member  of  a  joint  and  undivided  family,  but 
the  character  of  the  alleged  debt  and  liability  is  impugned.  The 
lower  appellate  Court  should  ascertain  and  deterpiine  whether, 
as  alleged  by  the  plaintiff,  the  alienation  of  his  property  by  Sheoka 
Kuar  on  the  14th  August,  1872,  was  made  without  any  pressing 
necessity,  and  to  the  injury  of  the  minor,  or,  as  contended  by  the 
defendants,  whether  the  transaction  was  one  done  in  good  faith, 
for  the  satisfaction  of  ancestral  debts,  and  for  the  benefit  of  the 
minor.  To  enable  the  Court  to  determine  these  points  we  remand 
the  case  to  the  lower  appellate  Court. 

(I)  I.  L.  E.,  4  Calc,  83.         (2)  I.  L.  E.,  4  Calc,  76. 
(8)  N.-W.  P.  H.  C.  Eep.,  1872,  p.  67. 
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1881  CIVIL  JURISDICTION. 

February  28.   

Before  Mr,  Justice  Spanhie  and  Mr,  Justice  Oldfield, 
SHADI  AND  ANOTHBB  (Plaintiyfs)  V.  Q-ANQ-A  SAHAI  (DsPEHDAirr)  * 
Questions  for  Court  executing  decree^Separ ate  Suit — Adjustment  cf  Decree — 
Act  Xqf  IS77  (Civil  Procedure  Code),  ss.  24A,  25S. 
8,  aUeging  that  a  money-deoree  against  him  held  by  O  had  been  adjusted 
out  of  Court  by  a  payment  in  casl^  and  the  delirery  of  certain  property  and 
that  M  had  notwithstanding  such  adjustment  applied  for  execution  of  such 
decree  and  recoYered  the  amount  thereof,  as  the  Court  executing  such  decree 
had  refused  to  determine  whether  it  had  been  satisfied  on  the  ground  that 
such  adjustment  had  not  been  certified,  sued  M  for  the  money  which  he  had 
paid  him  out  of  Court.  Held  that  the  suit  was  not  barred  by  the  prorisions  of 
i.  244  of  Act  X  of  1877  or  of  s.  258  of  that  Act.  The  last  paragraph  of  s.268 
means  that  the  Court  executing  the  decree  shall  not  recognize  an  uncertified 
payment  or  adjustment  out  of  Court.  It  does  not  prohibit  a  suit  for  money 
paid  to  a  decree-holder  out  of  Court,  and  the  payment  of  which,  not  being 
certified,  could  not  be  recognized,  and  which  the  decree-holder  had  not 
returned,  but  had  misappropriated,  by  taking,  out  execution  of  the  decree  a 
second  time  and  securing  the  amount  in  full  through  the  Court. 

This  was  an  applioation  to  the  High.  Court  by  the  plednti&  in 
a  suit  for  revision  under  s.  622  of  Act  X  of  1877  of  the  decree  of 
the  appellate  Court  in  the  case.  The  faots  of  the  case  are  suffi- 
ciently stated  in  the  judgment  of  the  Bogh  Court. 

Pandit  Nand  Lai  for  the  plaintiffs. 

Babu  Oprokash  Chandar  Mukarji  for  the  defendant. 

The  judgment  of  the  Court  (Spankis,  J.,  and  Oldfield,  J.) 
was  delivered  by 

Spankie,  J.— The  defendant  held  a  decree  against  the  plaintifb, 
who  say  that  they  satisfied  it  by  payment  of  Bs.  50  in  cash  and  by 
giving  a  bullock  worth  Rs.  30,  and  that  the  decree  was  returned 
to  them;  but  the  defendent  executed  the  decree  a  second  time 
against  them,  and  the  Court  disallowed  the  objections  of  plainti& 
that  it  had  been  fully  satisfied  out  of  Court,  and  that  they  held  tiie 
decree.  They  now  sue  to  recover  the  amount  paid  over  to  the 
defendants  out  of  Court.   The  defendant  denies  receipt  of  the 

•  Application,  No.  68B.  of  1880,  for  revision  under  s.  622  oi  Act  X  of 
1877  of  a  decree  of  H.  G.  Keene,  Esq.,  Judge  of  Meerut,  dated  the  10th  May, 
1880,  reversing  a  decree  of  Syed  Zakir  Husain,  Munsif  of  Meerut,  dated  the 
14th  AprO,  1880. 
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money  and  deliverj  of  the  bullook :  the  decree  was  lost  and  thus  1881 
oame  into  possession  of  the  plaintiffs.   The  Mnnsif ,  holding  that  s^^i 
the  facts  alleged  hj  the  plaintiffs  had  been  fully  established,  ^ 
decreed  the  claim.   In  appeal  the  Judge  held  tlutts.  244  distinctly  Saha 
prohibits  the  decision  by  separate  suit  of  **any  questions  arising 
between  the  parties  relating  to  the  discharge  or  satisfaction  of  the 
decree."   In  this  case  the  Judge  observes  it  is  contended  that  the 
decree  had  been  satisfied  out  of  Court,  though  without  the  Court 
being  certified,  and  that  the  present  execution  was  in  fact  making 
the  debtors  pay  a  second  time :  this  plainly  was  a  question  relating 
to  the  matters  as  to  which  the  suit  is  not  to  be  brought.  He 
therefore  decreed  the  appeal  and  reversed  the  de(a*ee  of  the  first 
Court. 

It  is  urged  by  the  plaintiffs  on  the  revision  side  that  the 
dedLsion  is  erroneous :  the  money  now  in  suit  was  paid  out  of 
Court  by  private  arrangement,  and  not  in  execution  of  the  decree, 
and  s.  244  of  Act  X  of  1877  does  not  apply.  8.  244  does  not, 
we  think,  apply  to  the  case  before  us.  The  Court  executing 
the  decree  did  not  determine  whether  or  not  there  had  been  any 
satisfaction  of  the  decree  in  the  mode  alleged  by  the  judgment- 
debtors,  because  there  had  been  no  certification  of  such  payment 
to  the  Court  whose  duty  it  was  to  execute  the  decree,  as  is  required 
by  the  terms  of  s.  258  of  Act  X  of  1877  as  amended  by  Act  XTE 
of  1879.  The  Court  therefore  did  not  recognize  any  such  payment 
or  arrangement.  It  is  the  essence  of  s.  244  of  the  Code  that  there 
should  be  a  determination  of  one  of  the  questions  (a),  (6),  and  (c). 
The  question  as  to  the  satisfaction  and  discharge  of  the  decree 
would  have  fallen  under  (a)  and  (c)  of  the  section,  but  it  could  not 
be  determined,  as  the  Court,  for  the  reasons  given  above,  could 
not  recognize  any  such  discharge  or  satisfaction  even  if  made. — 
Qunamain  Dari  v.  Pran  Kiahori  Dasi  (1).  The  determination 
of  any  question  under  the  section  must  be  a  judicial  determination, 
and  the  judgment  must  be  one  which  if  not  appealed  against 
would  be  definitive,  or  which,  if  confirmed  by  some  other  authority, 
would  be  definitive,  thus  putting  an  end  to  a  suit  by  giving  redress 
to  one  party,  or  by  discharging  the  other  party.   It  is  on  this 


aooount  that  no  separate  suit  is  permitted,  but  the  order  passed 
(1)  6  B.  L.  B.,  223. 
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1881      being  a  deoree,  it  is  appealable  as  saoh.  — (See  s.  2,  ^deoree/' 
gg^j    and  s.  540,  Act  X  of  1872,  as  amended.)    "Decree"  means  the 
^  t;.       formal  expression  of  an  adjudication  upon  any  right  claimed  or 
Sahai.    defence  set  up  in  a  Civil  Court,  where  such  adjudication,  so  far  as 
the  Court  expressing  it,  decides  the  suit  or  appeal.    It  was  oon- 
tended  on  behalf  of  the  defendant  that  the  words  "any  Court" 
referred  to  in  s.  258  of  the  Code  precludes  any  subsequent  assertion 
in  a  suit  like  the  present  of  any  payment  or  adjustment  of  a  decree. 
The  words  are  :  "No  such  payment  or  adjustment  shall  be  recog- 
nized by  any  Court,  unless  it  has  been  certified  as  aforesaid." 
This  means  that  the  Courfc  executing  the  decree  shall  not  recognize 
such  payment  or  adjustment,  nor  shall  any  Court  do  so  which 
may  have  to  deal  with  any  averment  of  such  payment  or  adjust- 
ment of  a  decree  during  the  pendency  of  execution-proceedings. 
But  where  any  Court   executing   a   decree,  or  any  Court 
reviewing  as  a  Court  of  appeal  the  orders  of  such  Court,  refuses 
to  grant  redress  or  entertain  the  question  of  payment  or  satisfac- 
tion, because  it  was  not  certified  to  he  Court  executing  the  decree, 
there  is  no  prohibition  against  a  suit  for  the  recovery  of  money 
which  the  plaintiff  avers  was  paid  to  the  decree-holder  out  of  Court, 
but  which  could  not  be  admitted  as  a  payment  in  the  absence  of  cer- 
tification to  the  Court  executing  the  decree,  and  which  the  decree- 
holder  had  not  returned,  but  misappropriated,  by  taking  out  a  second 
execution  of  his  decree  and  securing  the  amount  in  full  through 
the  Court.    A  person  who,  by  private  agreement  out  of  Court 
between  the  decree-holder  and  himself,  satisfies  a  decree  does  so 
under  an  implied  agreement  that  the  satisfaction  of  the  decree  shall 
be  certified  to  the   Court,  and  that   he  shall  be  relieved 
from  further  process  in  regard  to  it ;  and  if  the  money  paid  is  not 
.applied  to  the  satisfaction  of  the  decree  but  for  other  purposes,  the 
decree-holder  has  committed  a  breach  of  such  agreement,  and  has 
acted,  as  is  alleged  is  this  case,  fraudulently.  The  suit  is  not  one 
brought  to  recover  the  money  paid  in  the  second  execution,  but  one 
to  recover  money  which  had  been  paid  on  the  first  occasion,  but 
which  had  not  been  used  for  the  purpose  of  satisfying  the  decree 
owing  to^  the  fraud  committed  by  the  decree-holder.  XTpon 
tins  view  the  case  of  Soojun  Mundul  v.  Woozeer  Mundul  (1)  is 
(1)  6  W.  B.,  Civil  Eeferences,  20. 
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ultogether  in  point.  Again  the  decree-holder  taking  payment  out 
of  c5onrt  mnst  be  regarded  as  a  trustee  for  the  judgment-debtor  of 
the  money  paid  to  him.  This  is  the  view  entertained  by  the  Full 
Benoh  of  the  Presidency  OoUrt  in  the  case  already  cited.  That 
decision  notices  the  case  of  Arunachella  Pillai  v.  Appavu  Pillai 
(1).  In  that  case  the  Court  was  not  unanimous  in  taking  a  different 
view  from  that  of  the  Presidency  Court,  and  an  examination  of  it 
shows  that  the  claims  were  not  identical,  as  in  the  Madras  suit  the 
plaintiff  sued  to  recover  money  that  was  levied  in  the  execution  of 
the  decree  by  the  Court,  whereas  in  the  Presidency  case,  as  in  the 
one  before  us,  the  plaintiff  sued  to  recover  the  money  first  paid, 
for  which,  as  the  Court  held,  the  decree-holder  must  be  regarded  as 
a  trustee  for  the  plaintiff^  and  as  such  he  was  liable  to  refund  it. 
Such  being  our  view  of  the  case,  we  must  decree  the  appeal,  and 
as  the  Judge  has  thrown  out  the  case  on  a  preliminary  point  of 
law,  we  reverse  his  decree  and  remand  the  case  for  re-trial  on 
the  merits.    Costs  will  abide  the  result. 

Cause  remanded. 


JITALA  SINGH  and  awotheb  (Plaintiffs)  r.  NARAIN  DAS  (Defendant).* 

FUing  private  award  in  Couri^Amendment  of  plaint  taking  case  out  of  scope  of 
Ch.ZlofActXoflzn-^AciXofim  (Civil  Procedure  Code),  m.  620(a),  625, 
^2^-^  Appeal. 

Bj  the  tmendoient  of  the  plaint,  a  case  nnder  8.  525  of  Act  X  of  1877  was 
taken  oat  of  the  scope  of  Chapter  XKXVII  of  that  Act.  Held  that,  this  being  so^ 
the  decree  of  the  Court  of  first  instance  was  appealable. 

Beld  also,  where  a  prirate  award  determined  a  matter  not  referred  to-  arbitra- 
tion, that  a  claim  under  s.  625  of  Act  X  of  1877  that  soch  award  should  be'  filed  in 
Court  was  properly  dismissed. 

Thr  plaintiffs,  who  claimed  a  right  of  pre-emption  in  respect  of 
certain  buildings  purchased  bj  the  defendant,  and  the  defendant^ 

•  Second  Appeal,  No.  979  of  1880,  from  a  decree  of  R.  M  Kinj?,  Esq.,  Judge 
of  Saharanpur,  dated  the  9th  July,  1880,  reversing  a  decree  of  Munshi  Baij  Natb, 
Munaif  of  Muxafiamagar,  dated  the  2nd  March,  1880. 


APPELLATE  CIVIL. 


1881 
March  4. 


Befcfe  Mr,  Justice  Pearson  and  Mr.  Jiistice  Oldfidd, 


(1)  3  Mad.  H.  a  Rep.,  188. 
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1881        who  denied  such  right,  entered  into  an  agreement  in  writing  to 

Z  Z  refer  this  matter  to  the  arbitration  of  two  persons  named  in  soeh 
JuALA  Sim  OH 

V.  agreement.  This  agreement,  which  was  dated  the  18th  May,  1879, 
AEAiN  Das.  provided  that-  the  arbitrators  should  award  such  portion  of  such 
buildings  to  the  plaintiffs  as  they  might  think  proper,  and  should  fis 
the  price  which  the  plaintiffs  should  pay  to  the  defendant  for  such 
portion.  The  arbitrators,  by  an  award  dated  the  1st  June,  1879, 
awarded  a  certain  portion  of  such  buildings  to  the  plaintiffs,  direct- 
ing that  they  should  pay  the  defendant  Bs.  100  for  the  same.  In 
addition  to  this  they  also  determined  certain  other  matters  which 
had  not  been  referred  to  them.  The  plaintiffs  made  an  application 
under  s.  525  of  Act  X  of  1877  to  have  the  award  filed  in  Court. 
The  defendant  objected  to  the  validity  of  the  award^on  the  ground, 
amongst  others,  that  it  had  determined  matters  not  referred  to 
arbitration.  On  the  27th  February,  1880,  after  the  first  hearing 
of  the  suit,  the  plaintiffs,  in  pursuance  of  an  order  made  by  the 
Munsif  on  the  previous  day,  amended  the  plaint,  by  asking  that 
"  the  award  might  be  enforced  and  acted  upon,"  that  is  to  say, 
that  possession  of  the  portion  of  the  buildings  which  had  been 
awarded  to  them  might  be  given  to  them  on  payment  of  Rs.  100. 
The  Munsif  held  that,  although  the  arbitrators  bad  determined 
matters  not  referred  to  arbitration,  yet,  as  the  suit  was  not  one  to 
Lave  the  award  filed,  but  to  have  it  enforced,  that  part  of  the  award 
which  was  upon  a  matter  referred  to  arbitration  might  be  enforced  ; 
and  accordingly  gave  the  plaintiffs  a  decree  "  for  the  enforcement  of 
the  award  "  to  that  extent,  directing  the  plaintiffs  to  pay  Rs.  100 
within  fifteen  days.  On  appeal  by  the  defendant  the  lower  appel- 
late Court  held  that,  inasmuch  as  the  arbitrators  had  determined 
matters  not  referred  to  them,  the  award  should  not  be  filed,  and  it 
made  an  order  rejecting  plaintiffd'  "claim  to  file  the  award.'* 

On  second  appeal  the  plaintiffs  contended  that  the  order  of  the 
Munsif  was  not  appealable  ;  that  the  arbitrators  had  not  exceeded 
their  powers ;  and  that,  assuming  that  the  award  was  defective^  it 
should  not  have  been  entirely  set  aside. 

Munshi  Kashi  Prasad^  for  the  appellants. 

*         Pandit  Ajudhia  Nath^  for  the  respondent. 
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The  jadgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.)  I881 
was  delivered  by 

JuALA  Singh 

Pbarson,  J. — The  present  suit  was  commenced  by  an  applica-  j^^j^^^j^  ^ 
tion  on  the  part  of  the  plaintiffs  under  s.  525  of  the  Civil  Proce- 
dure Code.    The  Munsif^  misunderstanding  the  provisions  of  that 
section,  required  them  to  amend  their  plaint,  and  the  Judge  finds 
that  the  amendment  was  ordered  after  the  first  hearincr  of  the  case 
when  such  an  order  could  not  be  legally  passed.    By  the  amend- 
ment the  case  was  taken  out  of  the  scope  of  Chapter  XXXVII  of 
the  Code.   This  being  so,  there  can  be  no  doubt  that  the  Judge 
had  jurisdiction  to  hear  the  appeal  preferred  to  him  from  the 
lUunsifs  decree.    The  first  ground  of  the  appeal  is,  therefore,  dis- 
allowed.   There  can  be  no  doubt,  we  think,  that  the  arbitrators 
exceeded  the  powers  given  to  them  by  the  agreement  of  the  parties, 
dated  18th  May,  1879,  and  that  their  award  determined  matters 
not  referred  to  arbitration.    S.  526  of  the  Code  enacts  that  "  if  no 
such  ground  as  is  mentioned  or  referred  to  in  s.  520  or  s.  521  be 
shown  against  the  award,  the  Court  shall  order  it  to  be  filed."  In  this 
ease  one  of  the  grounds  mentioned  in  s.  520  (a)  was  shown  against 
the  award,  and  the  lower  appellate  Court  was,  therefore,  in  our 
opinion,  justified  in  dismissing  the  plaintiffs*  claim  that  the  award 
should  be  filed.   Accordingly  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed^ 

CIVIL  JDKISDICTION. 


Before  Mr,  Justice  Oldfield  and  Mr,  Justice  Straight 
DEBT  DIAL  SINGH  akd  others  (Plaintiffs)  v.  AJAIB  SINGH  and  OTasBS 

(DlFBNDANTS). 

Act  X  of  1877  (CwU  Procedure  Code),  s.  iSi—Belin^hmerU  of  part  of  daimr^ 

Mesne  profits. 

The  plaintiffs  sued  the  defendants  for  possession  of  the  land  upon  which 
ceHain  trees  stood,  and  for  such  trees,  stating  that  on  the  194h  June,  1879, 
the  defendants  had  interfered  with  their  possession  of  such  trees,  and  had  wrong- 
lally  taken  the  fruit  thereof.  The  plaintiffs  subsequently  sued  the  defendants  for 
the  ralue  of  the  fruit  upon  such  trees,  alleging  that  on  the  19th  June,  1879,  the 
defendaiita  had  wrongfully  taken  such  fruit.  Held  that,  as  the  cause  of  action,  i.  e., 
the  taking  of  aoch  fruit,  was  in  both  suit^  identical,  and  the  plaintiffs  not  haying 
claimed  the  Talue  of  such  fruit  as  mesne  pro6ts  in  the  first  suit,  the  second  suit 
was  barred  by  the  proTisions  of  s.  43  of  Act  X  of  1877. 
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This  was  a  reference  to  the  High  Court  by  Mirza  Abid  Ali 
Beg,  Judge  of  the  Court  of  Small  Causes  at  Jaunpur.   The  plaia- 
tiffs  in  the  suit  which  gave  rise  to  this  reference  sued  the  defend- 
ants for  Rs.  15,  the  value  of  the  fruit  upon  certain  mango  trees, 
which  they  alleged  the  defendants  had  wrongfully  taken  on  the 
19th  June,  1879.    The  plaintiffs  had  previously  sued  the  defendants 
in  the  Court  of  the  Munsif  of  Jaunpur  for  possession  of  the  land 
upon  which  such  trees  stood  and  for  such  trees,  stating  in  that  suit, 
in  respect  to  such  trees,  that  on  the  19th  June,  1879^  the  de-» 
feudants  bad  interfered  with  their  possession  of  such  trees,  and 
had  wrongfully  taken  the  fruit  thereof.   The  defendants  set  up  aa 
a  defence  to  the  present  suit  that  the  cause  of  action  irx  lespeot  of 
the  plaintiffs'  claim  for  possession  of  such  trees  and  for  the  valua 
of  the  fruit  thereof  was  one  and  the  same,  and  that,  as  the  plain- 
tiffs had  omitted  in  the  former  suit  to  claim  the  value  of  the  fruit 
of  such  trees,  they  could  not  do  so  in  the  present  suit,  regard 
being  had  to  the  provisions  of  s.  43  of  Act  X  of  1877.   The  opinion 
of  the  Small  Cause  Court  Judge  on  the  question  raised  by  this 
defence  was  that,  inasmuch  as  the  taking  of  the  fruit  upon  such 
trees  was  the  dispossession  of  which  the  plaintiffs  had  complained 
in  the  former  suit,  the  causes  of  action  in  the  former  and  present 
suits  were  one  and  the  same,  and  the  present  suit  was  barred  by  the 
provisions  of  s.  43  of  Act  X  of  1877,  by  reason  that  the  plaintifis 
had  omitted  in  the  former  suit  to  claim  the  value  of  the  fruit  they 
now  claimed.   Entertaining,  however,  some  doubt  on  the  questioi^ 
the  Judge  referred  it  to  the  High  Court  for  decision. 

Munshis  Banuman  Prasad  and  Sukh  Bam^  for  the  plaintiffs. 

The  defendants  did  not  appear. 

The  judgment  of  the  Court  (Ou)FiBiiD,  J.,  and  STBAiaHT,  J.,) 

was-'delivered  by 

Stbaight,  J.— We  are  of  opinion  that  the  view  of  the  Small 
Cause  Court  Judge  is  correct,  and  that,  the  plaintiffs  not  having 
sued  for  the  value  of  the  mango  fruits,  as  mesne  profits,  in  the 
former  suit,  their  present  claim  is  barred  by  the  provisions  of  s.  43 
of  the  Civil  Procedure  Code.  The  cause  of  action,  i.e.,  the  pluck- 
ing of  the  fruits  on  the  19th  June,  1879;  was  xa  both  cases 
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identieal,  and  it  cannot  be  permitted  that  the  defendants  should  be 
subjected  to  a  second  litigation,  when  their  whole  liability  could 
have  been  disposed  of  in  the  first  suit.    Our  answer  to  this  refer- 
enesy  therefore,  is  that  the  Small  Cause  Court  Judge  is  right  in  AjaibSisoh. 
holding  the  plaintiffs'  claim  to  be  barred. 


SXNQH 


FULL  BENCH. 


fiefore  Sir  Robert  Stuart,  Ku,  Chief  Justice,  Mr.  Justice  Pearson,  Mr.  Justice 
Spankie,  Mr.  Justice  Oldfield,  and  Mr,  Justice  Straight. 

EMPRESS  OF  INDIA  9.  MUHAMMAD  JAFIB  and  othbbs. 

Seeurittf  for  keeping  the  peace-^JBigh  Courts  powers  of  revision — Defect  in  form 
of  summons  not  prejudicing  persons  required  to  show  cause— Act  X  of  1872 
iCriminal  Procedure  Code),  ss.  297,  491,  492. 

Certun  persons  were  oonyicfced  by  a  Magistrate  of  the  first  class  of  assault, 
an  offence  pimifibable  under  s.  S52  of  Act  X  of  1877.  The  case  was  brought  to 
the  knowledge  of  the  High  Court  by  the  complainant  preferring  a  petition  to  it, 
together  with  a  copy  of  the  Magistrate's  order.  This  petition  was  laid  before 
Straight,  J.,  who.  obserring  that  the  case  was  one  in  which  the  Magistrate  should 
baye  taken  security  from  such  persons  for  keeping  the  peace,  as  provided  by  s. 
489  of  Act  of  1872,  directed  the  Magistrate  to  summon  such  pereoos  to  show  cause 
"why  they  should  not  be  required,  under  s.  491  of  that  Aot,  to  enter  into  a  bond  to 
l^eep  the  peace.  The  Magistrate  accordingly  summoned  such  persons  as  direct- 
ed, the  summonses  setting  forth  that  they  were  issued  '*  under  the  orders  of  the 
High  Court."  The  Magistrate  took  evidence  on  behalf  of  such  persons,  and  even- 
tually  made  an  order  requiring  such  persons  to  enter  into  a  bond  to  keep  the  peace. 
Such  persons  were  fully  aware  of  the  order  made  by  Straight,  J.  Such  persons 
applied  to  the  High  Court  to  set  aside  the  order  requiring  them  to  enter  into  a 
bond  to  keep  the  peace,  on  the  ground  that  the  Magistrate  had  not  proceeded  of 
his  own  motion,  but  under  the  order  of  Straight,  J.,  which  was  made  without 
jurisdictioo,  and  on  the  ground  thi^t  the  HummoQses  had  not  set  forth  the  report  or 
information  on  which  they  were  issued. 

Held  by  Stoabt,  G.  J.,  that,  inasmuch  as  Straight,  J.,  when  be  made  his  ordefi 
represented  the  full  authority  and  jurisdiotion  of  the  High  Court,  such  order  was 
final,  and  the  application  could  not  he  entertained. 

Held  by  PaARsoif,  J.,  SPAWKia,  J ,  and  Oldfibld,  (Spankib,  J.,  doubting 
whether  such  order  could  be  questioned)  that  the  order  of  Straight,  J.,  was  one 
which  he  was  competent  to  make  as  a  Court  of  Bevlsion  under  s.  297  of  Act  X  of 
1872. 

Held  by  Fbarsoit,  J.j^and  Spankib,  J.,  that,  inasmuch  as  such  persona  had  not 
been  in  fUe  slighleet  degree  prejudiced  by  the  delect  in  the  sommonses  which  were 


1831 

March  9. 


Digitized  by 


Google 


546 


THE  INDIA^N  LAW  RBPORTS. 


[VOL.  ni. 


1881         issued  to  them,  sncb  defect  was  not  a  ground  on  which  to  set  aside  the  Magistrate's 
'   order  requiring  them  to  enter  into  a  bond  to  keep  the  peace. 

Empress  ot 

India  Threb  persons,  named  Muhammad  Jafir,  Akbar,  and  Ghisa, 

Muhammad  were,  on  the  20th  February,  1880,  convicted  by  Sayyid  Ali  Hasan, 
Jafib,  exercising  the  powers  of  a  first  class  Magistrate  in  Jannpur, 
of  wrongfully  restraining  and  assaulting  one  Lalman,  offences 
punishable  under  ss.  341  and  352  of  the  Indian  Penal  Code 
respectively,  and  were  punished  -with  fines.  Lalman  subsequently 
preferred  a  petition  to  the  Hi<^h  Court,  together  with  a  copy  of 
the  Magistrate's  order,  such  petition  being  apparently  directed 
against  the  sentences  inflicted  by  the  Magistrate.  On  the  16th 
July,  1880,  Straight,  J.,  made  the  following  order  on  such  peti- 
tion, in  the  exercise  of  the  revisional  powers  of  the  High  Court : — 

Straight,  J. — It  seems  to  me  that  this  is  just  one  of  the  cases 
in  which  the  Magistrate  should,  in  addition  to  the  punishment  he 
inflicted  in  the  way  of  fine,  have  required  the  defendants  to  find 
securities  for  the  peace,  as  provided  by  s.  489  of  the  Criminal 
Procedare  Code.  Whatever  the  fauy;  of  the  complainant,  he  has 
been  subjected  to  a  very  gross  indignity,  and  the  Magistrate  him- 
self says  that  it  was  done  intentionally,  and  would  seem  to  convey 
by  his  remarks  that  it  is  likely  to  be  repeated.  I,  therefore,,  direct 
him,  having  regard  to  all  the  circumstances  and  the  convictions 
under  s.  352  of  the  Indian  Penal  Code,  to  summon  Muhammad 
Jafir,  Akbar,  and  Ghisu  before  him,  to  show  cause  why  they 
should  not  be  required,  under  s,  491  of  the  Criminal  Procedure 
Code,  to  enter  into  a  bond  to  keep  the  peace,  with  or  without 
sureties,  the  amount  of  such  bond  and  the  extent  of  such  sureties 
being  left  to  him  to  determine. 

The  Magistrate  accordingly  summoned  Muhammad  Jafir^ 
Akbar,  and  Ghisu  to  show  cause  why  they  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace,  and,  on  their  failing  to  show 
cause,  by  an  order  dated  the  26th  August,  1880,  bound  them  over 
in  their  own  recognizances  to  keep  the  peace  for  eight  months.  They 
applied  to  the  High  Court  for  the  revision,  under  s.  297  of  Act  X 
of  1872,  of  this  order,  on  the  ground  that  the  Magistrate  had  not 
proceeded  suo  motu^  but  had  proceeded  in  obedience  to  the  order 
of  Straight^  J.,  which  was  made  without  jurisdiction,  and  under 
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these  circumstances  the  order  of  the  Magistrate  was  contrary  to  ^^^^ 
law  and  should  be  quashed ;  and  that,  as  the  summons  did  not    express  op 
contain  the  particulars  or  information  required  by  s.  492  of  Act  X  ^^^'^ 
of  1872,  it  was  irregular,  and  the  order  of  the  Magistrate  should  Muhammad 
be  quashed.    This  application  came  before  Pearson,  J.,  who,  as 
it  called  in  question  the  legality  of  the  order  passed  by  Straight,  J., 
directed  that  the  application  should  be  laid  before  a  Full  Bench 
for  disposal. 

Mr,  Dillon  and  Mr.  Amir-ud-diny  for  the  petitioners. 

The  / unior  Government  Pleader  (Babu  Dwarka  Nath  Banarji), 
for  the  Crown. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

Stuart,  C.J. — I  expressed  the  opinion  at  the  hearing,  and  I 
am  very  clear,  that  we  have  no  power  to  entertain  this  application. 
Mr.  Justice  Straight  when  he  made  the  order  of  the  16th  July 
last  represented  the  full  authority  and  jurisdiction  of  the  Court 
and  his  order  is  final.  Mr.  Justice  Straight,  if  he  had  any  doubt 
on  the  subject,  might  have  himself,  or  on  the  application  of  the 
parties,  or  either  of  them,  referred  the  question  to  the  Full  Bench, 
but  this  proceeding  not  having  been  resorted  to,  and  the  case 
laving  left  his  hands  on  the  order  which  he  made,  that  order  is 
final  and  cannot  be  revised.  I  may  at  the  same  time  perhaps  be 
permitted  to  observe  that  the  learned  Judge  exercised  a  sound 
discretion  in  passing  it.  The  present  application  must,  therefore, 
be  dismissed.  (The  remainder  of  the  judgment  of  the  learned 
Chief  Justice  is  not  material  for  the  purposes  of  this  report.) 

Pkabson,  J. — Mr.  Justice  Straight's  order  of  the  16th  July 
last  directed  the  Magistrate  to  summon  the  petitioners  to  show 
cause  why  they  shonld  not  be  required  to  enter  into  a  bond  to 
keep  the  peace  with  or  without  sureties.  That  order  was  appa- 
rently passed  under  s.  297  of  Act  X  of  1872,  which  provides  that 
any  case  either  called  for  by  itself,  or  reported  for  orders,  or 
which  comes  to  its  knowledge,  it  appears  to  the  High  Court  that 
there  has  been  a  material  error  in  any  judicial  proceeding  of  any 
•Court  subordinate  to  it,  it  shall  pass  such  judgment,  sei^tence,  or 
order  thereon  as  it  thinks  fit.''   The  proceeding  which  was  brought 
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nnder  the  High  Court's  notice  by  Lalman's  petition  of  the  8th 
July  last  was  the  judgment  of  the  Deputy  Magistrate  of  Jaunpur, 
dated  the  20th  Februay  last  ;  and  the  fault  found  with  it  was  that, 
"  in  addition  to  the  punishment  he  inflicted  on  the  present  petitiomem 
by  way  of  fine,  he  had  not  required  them  to  find  securities  for  the 
peace  as  provided  by  s.  489  of  the  Criminal  Procedure  Code.'* 
Whether  the  omission  of  the  Deputy  Magistrate,  in  the  exercise 
of  his  discretion,  to  take  action  under  s.  489  of  Act  X  of  1872,  after 
convicting  the  petitioners  under  s.  352,  Indian  Penal  Code,  was 
a  material  error  in  his  proceeding  is  a  question  which  may,  I 
think,  reasonably  be  answered  in  the  affirmative.  It  was  an  error 
analogous  to  that  of  passing  an  inadequate  sentence.  Mr.  Justice 
Straight  was,  therefore,  competent  to  pass  any  order  which  appeared 
to  him  to  be  fit.  By  the  order  which  he  passed  the  Deputy  Ma- 
gistrate's attention  was  called  to  *Hhe  circumstances  and  the  con- 
victions under  s.  352,"  and  he  was  directed  to  exercise  bis  discre- 
tion after  proceeding  under  s.  491  of  Act  X  of  1872.  I  cannot  hold 
that  he  contravened  the  law  in  complying  with  the  order  whiqh 
required  him  to  perform  his  duty.  There  is  not  any  reason  to 
believe  that  the  petitioners  were  in  the  slightest  degree  prejudiced 
by  the  defect  in  the  summons  to  which  the  second  paragraph  of 
the  application  of  the  10th  September  last  refers.  The  complaint 
is  that  the  substance  of  the  report  or  information  on  whfch  the 
summons  was  issued  was  not  set  forth  therein.  All  that  was 
stated  was  that  it  was  issued  under  the  orders  of  the  High  Cour^ 
The  Deputy  Magistrate  has  dealt  with  this  complaint  in  his  pro* 
ceeding  of  the  26th  August  last,  and  shown  that  the  petitioners 
must  have  been  perfectly  aware  of  the  reasons  for  proposing  to 
bind  them  over  to  keep  the  peace.    I  would  dismiss  the  application, 

Spankie,  J — Sayyid  Ali  Hasan,  Deputy  Magistrate  of  Jaunpur, 
on  the  20th  February  of  the  present  year  convicted  Muhammad  Jafir, 
Akbar,  and  Ghisu,  Muhammadans,  under  ss.  341  and  352,  Indian 
Penal  Code,  holding  it  established  by  the  evidence  that  they  had 
gone  to  the  field  of  the  complainant,  a  Brahman,  and  there  bad  oaused 
him  wrongful  restraint,  and  had  used  criminal  force  against  him. 
There  had  been,  the  Deputy  Magistrate  states,  a  bitter  enmity 
between  the  parties^  as  shown  by  many  records  of  criminal  and 
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revenue  cases.  The  defendants,  belonging,  to  an  inflaential  com-^ 
munity  and  possessed  of  wealth,  did  not  suffer  from  this  h'tigation, 
but  the  Brahmao  complainant  was  ruined.  He  had  lost  the  greater 
portion  of  his  occupancy-lands,  and  being  a  person  of  bad  temper 
little  sympathy  was  felt  for  him.  On  the  6th  November,  1879,  he 
had  taken  two  ploughs  to  his  field,  and  was  preparing  land  for  bar- 
ley and  peas.  The  three  defendants  went  to  the  field,  seized  him^ 
and  with  the  aid  of  some  other  persons  are  said  to  have  put  a  rope 
with  some  bones  round  his  neck,  and  Jafir  is  said  to  have  spat  in 
his  face.  Their  object  was  to  pollute  the  Brahman,  and  so  compel 
him  to  leave  the  village.  The  Deputy  Magistrate  was  not  satisfied 
that  the  accused  Jafir  had  spat  in  the  complainant's  face,  or  that  the 
accused  bad  put  a  rope  and  bones  round  his  neck,  but  he  found  that 
there  had  been  wrongful  restraint  and  assault.  He,  therefore,  con- 
victed the  accused  as  above  stated  under  ss.  341  and  352.  The 
complainant  petitioned  this  Court,  urging  that  he  had  been  spat 
upon,  and  a  necklace  of  bones  had  been  placed  round  his  neck : 
he  had  been  disgraced  and  polluted,  being  a  Brahman,  and  he 
prayed  for  justice.  One  of  the  learned  Judges  of  this  Court 
remarked  that  the  case  "  was  just  one  of  the  cases  in  which  the 
Magistrate  should,  in  addition  to  the  punishment  he  inflicted  in  the 
way  of  fine,  have  required  the  defendants  to  find  securities  for  the 
peace,  as  provided  by  s..  489  of  the  Criminal  Procedure  Code. 
"VVTiatever  the  fault  of  the  complainant,  he  had  been  subjected  to  a 
very  gross  indignity,  and  the  Magistrate  himself  says  that  it  was 
intentionally  done,  and  would  seem  to  convey  by  his  remarks 
that  it  is  likely  to  be  repeated.  I,  therefore,  direct  him,  having 
regard  to  all  the  circumstances  and  the  convictions  under  s.  352, 
Indian  Penal  Code,  to  summon  Muhammad  Jafir,  Akbar,  and 
Ghisu  before  him,  to  phow  cause  why  they  should  not  be  required 
to  enter  into  a  bond  to  keep  the  peace,  with  or  without  sureties,  the 
amount  of  such  bond  and  the  extent  of  such  sureties  being  left  to  him 
to  determine.' '  On  receipt  of  this  Court's  proceeding,  the  Deputy 
Magistrate  issued  a  summons  calling  upon  the  convicted  persons  to 
show  cause  why  they  should  not  be  bound  to  keep  the  peace  for  the 
space  of  eight  months.  He  took  evidence  on  their  part  as  to  their 
respectability,  their  position  as  bankers,  and  the  bad  character  of  the 
complainant  to  which,  however,  he  does  not  appear  to  have 
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attached  mncb  weight.  Bat  it  had  been  urged  before  him  that  the 
summons  did  not  set  forth  the  substance  of  complaint  against  the 
accused,  and,  therefore,  the  proceedings  under  s.  491  were  illegal 
The  Deputy  JUagistrate  thus  deals  with  the  objection :  ^'I  do  not 
think  that  there  is  force  in  the  argument,  because  it  is  clear  that 
proceedings  have  been  taken  under  exceptional  circumstances,  and 
the  accused  have  had  ample  opportunities  of  knowing  that  their 
presence  in  the  Court  was  required  for  a  particular  object :  they 
had  also  been  at  the  High  Court  to  witness  how  the  case  was  being 
disposed  of,  that  is  to  say,  they  were  fully  aware  of  the  order  that 
the  High  Court  had  passed  in  the  case,  and,  I  think,  it  was  quite 
enough  to  say  in  the  summons  that  they  were  required  to  be  bound 
in  their  own  recognizances  under  orders  from  tlie  High  Court : 
I  have  stated  in  my  former  decision  in  the  assault  case  the  petition 
of  the  accused,  and  that  of  Lalman,  and  I  am  of  opinion  that  the 
law  does  not  require  any  more  proof  against  the  accused,  and  I 
may  presume  safely  that  there  is  reasonable  apprehension  of  a 
breach  of  the  peace  on  the  part  of  Muhammad  Jafir,  Akbar,  and 
Ghisu.*'  The  Deputy  Magistrate  then  directs  that  the  three,  per- 
sons should  execute  a  bond  in  the  prescribed  form  for  eight  months, 
or  in  default  that  they  should  suffer  simple  imprisonment  for  that 
period  or  for  a  shorter  period,  if  they  do  not  obey  the  order.  From 
this  order  a  petition  was  filed  in  this  Court,  and  it  was  contended 
that  the  Magistrate  did  not  proceed  sno  motu  under  s.  489  (pro- 
bably s.  491  is  meant)  of  the  Criminal  Procedure  Code,  but  a  sum- 
mons was  issued  under  the  order  of  the  High  Court,  which  had  no 
jurisdiction  to  give  such  order  ;  the  issue  of  a  summons  under  such 
order  was  illegal ;  the  summons  did  not  contain  the  particulars 
required  by  s.  492  of  the  Criminal  Procedure  Code  ;  the  irregularity 
was  material,  and  the  order  should  be  annulled.  The  learned 
Judge  who  entertained  the  petition  records  the  following  order: 
"As  this  application  calls  in  question  the  legality  of  the  order 
passed  by  Mr.  Justice  Straight  on  the  16th  July  last,  I  direct  thai 
it  be  laid  before  a  Full  Bench." 

I  have  some  doubts,  and  expressed  them  at  the  hearing  of  this 
reference,  whether  we  are  competent  to  question  the  legality,  of 
the  order  of  this  Court  on  the  16th  July  last.   Perhaps,  however, 
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we  may  indirectly  express  an  opinion  regarding  it,  in  dealing  with  1881 
the  application  of  Muhammad  Jafir  and  others,  which  was  admitted    emprkss  o] 
by  the  referring  Judge,  and  has  been  sent  to  ns  for  disposal.    The  India 
Court  in  passing  the  order  of  the  16th  July  last  must  have  been  Muhammad 
acting  as  a  Court  of  Revision  under  s.  297  of  Act  X  of  1872. 
The  Judge  does  not  appear  to  have  had  the  record  in  the  case 
before  him  (it  perhaps  would  have  been  better  if  he  had  sent  for 
it),  but  he  had  a  copy  of  the  Deputy  Magistrate's  finding.  There 
had  been  an  offence  followed  by  conviction  of  the  nature  of  those 
offences  described  in  s.  489  of  the  Criminal  Procedure  Code.  In 
such  cases,  when  the  Court  or  Magistrate  by  whom  any  person 
is  convicted,  or  the  Court  or  Magistrate  by  which  or  by  whom 
the  final  sentence  or  order  in  the  case  is  passed,  is  of  opinion  that 
it  is  just  and  necessary  to  require  such  person  to  give  a  personal 
recognizance  for  keeping  the  peace,  such  Court  or  Magistrate 
may  direct  that  the  person  so  convicted  be  required  to  execute  a 
formal  engagement  for  keeping  the  peace,  for  any  term  not  exceed- 
ing one  year,  or  three  years  if  the  order  be  passed  by  a  Court  of 
Session.   The  learned  Judge  having  before  him  on  the  16th  July 
last  the  finding  and  sentence  of  the  Deputy  Magistrate  in  the  case 
of  assault  was  competent  to  deal  with  it  as  a  Court  of  Revision,  and 
it  is  clear  that  he  considered  that  the  Magistrate  should  have  acted 
imder  the  terms  of  s.  489  of  the  Criminal  Procedure  Code,  already 
referred  to.   As  the  learned  Judge  on  the  16th  July  was  the 
Court  by  which  the  final  order  would  be  passed,  after  reversing 
the  judgment  of  the  Deputy  Magistrate,  it  appears  to  me  that  ho 
bad  full  jurisdiction  to  direct,  if  he  pleased,  the  Magistrate  to 
exercise  the  powers  vested  in  him  by  the  section.    But  I  would 
say  more  than  this.    If  the  Deputy  Magistrate  had  not,  in  the 
Court's  opinion,  exercised  a  sound  and  reasonable  discretion  in 
omitting  to  require  securities  in  addition  to  the  order  already 
passed  in  the  case,  the  Court  might  properly  regard  the  omission 
as  a  material  error  in  a  judicial  proceeding,  and  this  being  so  it 
was  at  liberty  to  pass  such  an  order  as  it  thought  fit.    Being  also 
the  Court  making  the  final  order,  the  Judge  himself  would  have 
been  at  liberty  to  require  the  convicted  persons  to  execute  the 
formal  engagement  mentioned  in  the  third  paragraph  of  the  sec-  • 
tion.    Instead,  however,  of  acting  under  the  pro.visi6ns  of  s.  489 
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Ibe  learned  Judge,  taking  the  Deputy  Magistrate  to  find  that  the 
acts  of  the  three  defendants  had  been  intentionally  done,  and 
also  that  they  were  likely  to  be  repeated,  directed  the  Magistrate 
to  proceed  under  s.  491,  Criminal  Procedure  Code.    Under  the 
terms  of  that  section  the  Magistrate  must  receive  information 
that  any  person  is  likely  to  commit  a  breach  of  the  peace  or  to 
do  any  act  that  may  probably  occasion  a  breach  of  the  peace. 
The  summons   required  by  the  section  may  be  issued  on  any 
report  or  other  information  which  appears  credible  and  which 
the  Magistrate  believes.    But  he  cannot  bind  over  a  person 
until  he  has  adjudicated  on  evidence  before  hinu    Under  this 
section  no  doubt  the  Magistrate  of  a  Division  of  a  District  or  a 
Magistrate  of  the  first  class  is  the  officer  to  act.    There  is  no 
reference  in  the  section  to  any  other  Court,  and  though  it  is,  I  think, 
competent  for  this  Court  to  direct  or  require  that  security  may  be 
taken  under  s.  489  under  the  circumstances  referred  to  above,  I  am 
not  so  satisfied  that  it  has  the  power  to  initiate  by  positive  order  pro- 
ceedings under  s.  491  of  the  Criminal  Procedure  Code.    On  the 
other  hand  I  apprehend  that  this  Court,  having  a  case  before  it 
either  as  a  Court  of  appeal  or  reference,  would  be  justified  in  calling 
a  Magistrate's  attention  to  the  probability  of  a  breach  of  the  peace 
between  the  parties,  should  any  such  danger  appear  from  the  pro- 
ceedings before  the  Court  to  be  imminent.    For  instance  the  Court 
in  some  cases  might  have  acted  of  its  own  motion  under  s.  489, 
but  did  not  do  so,  because  some  months^  as  in  this  case,  had  elapsed 
from  the  date  of  the  conviction,  and  a  proceeding  under  &  489 
should  be  simultaneous  with  the  conviction,  as  the  order  made 
under  the  section  is  in  addition  to  any  other  order  passed  in  the 
case.    But  it  might  appear  afterwards  that  a  breach  of  the  peace 
was  imminent  and  some  further  and  speedy  action  was  desirable, 
as  indeed  it  may  have  been  in  the  case  before  us,  in  which  the 
accused  persons  had  been  punished  with  a  fine,  or  in  default  a 
week's  oonfinement,  and  the  parties  were  at  large  again  with  their 
natural  ill-feelings  still  more  intensified.    In  such  a  case,  this  Court 
would,  I  think,  be  at  liberty  to  instruct  the  Magistrate  to  act  under 
8.  491.   The  direction  in  Mr.  Justice  Straight's  order  was  rather 
by  way  of  instruction  than  a  positive  order  requiring  the  parties 
to  furnish  security.   The  order  directs  the  Magistrate,  "  having 
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regard  to  all  the  eircnmstances  and  the  convictions  under  s.  352  of 
the  Code^  to  snmmon  Mahammad  Jafir,  Akbar,  and  Gbisu  before 
him,  to  show  cause  why  they  should  not  be  required  under  s.  491 
of  the  Criminal  Procedare  Code  to  enter  into  a  bond  to  keep  the 
peace  with  or  without  sureties,  the  amount  of  such  bond  and  the 
extent  of  such  sureties  being  left  to  him  to  determine."  Such  a 
direction  or  instruction  may  be  regarded  as  one  mode  of  informing 
the  Magistrate  of  the  probability  of  a  breach  of  the  peace.  The 
tdrms  of  the  Explanation  to  a.  491  are  very  wide.  The  summons 
may  issue  *^on  any  report  or  other  information  which  appears 
credible,  and  which  the  Magistrate  believes."  What  happened  then 
in  this  case?  The  Magistrate  reconsiders  the  former  evidence  and 
hears  any  evidence  offered  by  the  parties  summoned,  and  comes 
to  the  conclusion  that  "  there  is  reasonable  apprehension  of  a  breach 
of  the  peace,"  and  he  makes  his  own  order  in  the  way  which  seemed 
to  himself  to  be  necessary  under  the  circumstances  of  the  case 
and  with  reference  to  the  position  of  the  parties.  Entertaining 
this  view  of  the  case,  I  am  not  prepared  to  say  that  the  order 
of  this  Court,  dated  16th  July  last,  was  illegal.  In  so  far  then 
as  the  application  now  contends  that  this  order  was  illegal,  and, 
therefore,  all  proceedings  under  it  were  illegal,  I  would  answer 
that  there  was  no  illegality.  Whether  the  Deputy  Magistrate's  sub- 
sequent procedure  after  the  receipt  of  the  Judge's  remarks  was 
regular  or  not  is  another  matter.  He  should  I  consider  have  drawn 
out,  on  receipt  of  the  Judge's  direction,  a  proceeding  in  which  he 
should  hare  stated  all  the  circumstances  of  the  previous  conviction, 
and  his  reasons  for  believing  that  a  breach  of  the  peace  was  likely. 
Next  the  substanoe  of  this  information  should  have  been  set  forth 
in  the  summons  with  the  other  particulars  required  by  s.  492. 
Had  thiB  been  done  the  Magistrate  would  have  been  acting  in  con- 
formity with  the  provision  of  s.  492.  He  appears  to  have  acted 
irregularly  by  omitting  to  say  more  than  that  the  parties  were  re- 
quired to  be  bound  in  their  own  recognizances  under  orders  from 
the  High  Court."  Under  certain  circumstances  it  might  have 
happened  that  the  parties  summoned  would  have  been  prejudiced 
by  the  omission  to  fulfil  all  the  conditions  of  s.  492,  and  in  such  a 
case  the  Court  would  have  felt  bound  to  interfere.  But  we  have 
the  assurance  and  finding  of  the  Deputy  Magistrate  in  this  case 
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that  the  accused  had  ample  opportunities  of  knowing  that  their 
presence  in  the  Coarfc  was  required  for  a  particular  object :  they 
had  also  been  at  the  High  Court  to  witness  how  the  case  was  being 
disposed  of  by  Mr.  Justice  Straight,  i.  c,  they  were  fully  aware  of 
the  order  that  the  High  Court  had  passed  in  the  case."  On  this 
finding  I  could  not  say  that  the  petitioners  had  been  prejudiced  in 
their  defence  to  the  summons  by  the  procedure  of  the  Magistrate 
now  made  the  subject  of  complaint.  Moreover,  their  witnesses 
were  examined.  The  nature  of  the  proceedings  under  chapter 
XXXVll  of  the  Codo  of  Criminal  Procedure  is  judicial  There 
must  be  an  adjudication  on  evidence,  and  as  the  provisions  of  s. 
283  are  applicable  to  cases  of  revision  as  well  as  appeal  I  would  say 
that  the  objections  taken  by  Mr.  Dillon  for  the  petitioners  fail. 
1  observe  that  s.  489  is  cited,  probably  by  some  accidental  error, 
in  the  petition  of  the  10th  September  by  Mr.  Dillon,  It  is  not 
really  contended  that  the  Magistrate  had  acted  under  s.  489  ;  ». 
491  is  clearly  meant  1  would  dismiss  the  application  for  the 
reasons  given  above. 

Oldfield,  J.— In  my  opinion,  the  application  should  be  dis- 
missed. The  Magistrate's  proceedings  were  taken  under  the 
direction  of  this  Court  acting  within  its  power  under  s.  297  of  the 
Code  of  Criminal  Procedure.  There  is  no  force  in  the  second 
ground  of  objection. 

Strawht,  J. — Having  regard  to  the  circumstance  that  an 
order,  of  my  own  is  the  subject  of  this  reference  for  revision,  I 
think  it  best  to  abstain  from  taking  part'in  the  judgment  of  the 
Full  Bench. 


1881 
March  9. 


Before  Sir  Koheri  Stuart,  Kt,  Chief  Juatiee,  Mr.  Justice  Pearson,  Mr.Jusiits 
SpanHet  Mr.  Justice  Oldfield,  cmd  Mr,  Justice  Straight. 

AZIM-UD  DIN  (Defendabt)  v,  BALDEO  (Plaintiff).* 

Suit  td  have  an  exectUion-sale,  which  had  been  set  aside,  eonfirmed-^Act  X  of  1877 
(Ct»i/  Procedure  Code),  ss.  311,  312,  588— Fina%  of  order  setting  aside  sale, 

Held  (Oldfield,  J.,  dissenting)  that  a  snit  by  the  purchaser  at  a  sale  of  immor^ 
able  property  in  execution  of  a  decree,  which  has  been  set  aside  under  ss.  811  and 

•Appeal  under  s.  10  of  the  Letters  Patent,  No.  4  of  1880. 
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812  of  Act  X.  of  1877»  to  bare  such  sale  confirmed,  on  the  ground  that  tliere  was  1881 
no  irregularity  in  the  publication  or  conduct  thereof,  is  not  barred  by  the  Ust  ■ 
clause  of  s.  312  or  by  the  last  daose  of  s.  688,  but  is  maintainable.  Azim-od-din 


This  was  a  suit  to  have  an  execution-sale,  which  had  been  set 
aside,  maintained.  Certain  immoveable  property  was  put  up  for 
sale  in  execation  of  a  decree,  and  was  purchased  by  the  plaintiff 
in  this  suit,  the  son  of  the  decree-holder.  The  judgment-debtor 
preferred  objections  to  the  sale  on  the  ground  that  the  sale  had 
not  taken  place  at  the  hour  fixed ;  that  consequently  intending 
purchasers  did  not  assemble,  and  only  a  few  persons,  who  were 
dependents  of  the  decree-holder,  were  present ;  and  that  conse- 
quently the  property  was  sold  for  an  inadequate  price,  and  he  was 
thereby  materially  injured.  The  Court  executing  the  decree  dis- 
allowed these  objections.  On  appeal  by  the  judgment-debtor  the 
appellate  Court  set  aside  the  sale  on  the  ground  that  it  was 
stated  in  the  sale- notification  that  the  sale  would  take  place  at 
12  o^clock  noon;  that  admittedly  the  sale  took  place  at  or  after 
2  P.M. ;  that  the  fact  of  the  sale  having  taken  place  two  hours  or 
so  after  the  time  fixed  was  a  material  irregularity  in  its  conduct ; 
and  that  by  reason  of  such  irregularity  the  judgment-debtor  had 
sustained  substantial  injury,  the  property  having  fetched  an  in- 
adequate price.  The  plaintiff,  the  auction-purchaser,  brought  the 
present  suit  against  the  judgment-debtor  to  have  the  sale  main- 
tained, on  the  ground  that  there  was  no  irregularity  in  its  conduct ; 
and  therefore  the  order  setting  it  aside  was  contrary  to  law.  The 
defendant  set  up  as  a  defence  that  the  suit  was  not  maintainable. 
Both  the  lower  Courts  held  that  a  suit  to  have  an  execution-sale, 
which  had  been  set  aside,  confirmed,  on  the  ground  that  it  had 
been  improperly  set  aside,  was  maintainable ;  and  that  the  order 
setting  aside  the  sale  in  this  case  was  not  in  accordance  with  the 
provisions  of  s.  312  of  Act  X  of  1877,  there  having  been  no  irregu- 
larity in  the  conduct  of  the  sale,  and,  if  there  had  been  any  such 
irregularity,  the  judgment-debtor  had  not  sustained  injury  by  reason 
thereof ;  and  gave  the  plaintiff  a  decree.  On  second  appeal  by  the 
defendant  it  was  contended  on  his  behalf  that  the  order  setting 
aside  the  sale  was  final,  and  no  suit  to  set  aside  such  an  order 
oould  be  maintained  by  the  party  affected  thereby.  The  appeal 
came  for  hearing  before  Pearson,  J.,  and  Oldfield,  J.,  who  differed 
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1881  in  opinion  on  the  point  whether  the  suit  was  maintainable.  Those 
ziM-uD-Diir'  Judges  deh'vered  the  following  judgments  : — 

Baldeo.  Pbarson,  J.— The  last  clause  of  s.  312  of  Act  X  of  1877  declares 

that  "no  suit  to  set  aside,  on  the  ground  of  irregularity,  an  order 
passed  under  this  section  shall  be  brought  by  the  party  against 
whom  such  order  has  been  m^de."  The  irregularity  referred  to  is 
that  spoken  of  in  the  preceding  section,  rtz.,  a  material  irregularity 
in  publishing  or  conducting  a  sale.  The  present  suit  is  not  a  suit 
to  set  aside,  on  the  ground  of  such  irregularity,  an  order  passed 
under  s.  312,  and  is  not,  therefore,  in  my  opinion,  barred  by  the 
terms  of  the  last  clause  thereof.  The  last  clause  of  s.  588  of  the 
same  Act  decljires  that  "  the  orders  passed  in  appeal  under  this 
section  shall  be  final."  The  chapter  in  which  that  section  occurs 
treats  of  appeals  from  orders,  and  it  appears  to  me  to  be  the  obvious 
meaning  of  the  last  clause  above  cited  that  the  orders  specified  in 
the  section  shall  be  the  subject  of  a  single  appeal  only,  and  that 
the  orders  passed  in  appeal  shall  be  final  in  the  sense  that  they 
shall  not  be  the  subjects  of  a  second  appeal.  The  present  suit 
is  not,  in  my  opinion,  barred  by  the  last  clause  of  s.  588  of  the  Code. 
Accordingly,  I  would  dismiss  the  appeal  with  costs. 

Oldfield,  J. — The  plaintiff*  is  auction-purchaser  at  an  execu- 
tion-sale. An  application  was  preferred  by  the  judgment-debtor 
under  s.  311  of  Act  X  of  1877,  asking  the  Court  to  set  aside  the 
sale,  on  the  ground  of  material  irregularity  in  conducting  the  sale. 
The  first  Court  disallowed  the  objection  and  confirmed  the  sale. 
On  appeal  the  appellate  Court  allowed  the  objection  and  set  aside 
the  sale.  The  plaintiff,  auction-purchaser,  has  brought  this  suit 
to  have  the  sale  maintained.  It  appears  to  me  that  the  suit  is  not 
maintainable  with  reference  to  the  last  clause  of  p.  588  of  Act  X  of 
187Z,  which  is  as  follows  :— *'The  orders  passed  in  appeal  under 
this  section  shall  be  final."  I  consider  this  clause  does  not  refer 
to  finality  so  far  only  that  no  second  appeal  is  allowed,  but  to 
render  the  order  final  for  all  purposes  and  to  preclude  a  suit 
The  old  law  of  s.  257  of  Act  VIII  of  1859  allowed  neither  appeal  nor 
suit  for  an  order  setting  aside  a  sale,  and  while  allowing  an  appeal 
from  an  order  confirming  a  sale  allowed  no  suit.  The  words  of 
this  part  of  the  section  were     "If  the  objection  be  allo\yed,  thft 
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ecider  made  to  set  adi<le  the  sale  shall  be  final ;  if  the  objection  be 
disallowed,  the  order  oonfirtning  the  sale  shall  be  open  to  appeal, 
and  snch  order  unless  appealed  from,  and  if  appealed  from,  then 
.  the  order  passed  on  the  appeal,  shall  be  final,  and  the  parly  against 
whom  the  same  has  been  given  shall  be  precluded  from  bringing  a 
suit  for  establishing  his  ckdm.'^   The  meaning  of  the  term  ^'final*^ 
under  that  law  was  fully  discussed  by  the  Full  Bench  of  the  Calcutta 
Court  in  Kooldeep  Narain  Singh  y.  Luckhun  Singh  (1).  Peacook,. 
C.  J.,  remarked : — "If  the  objection  be  allowed^  the  order  made  to- 
set  aside  the  sale  is  final ;  that,  as  I  understand  it,  means  final  for 
all  purposes.   This  would  cause  no  great  hardship,  for,  if  the  objec- 
tion were  allowed,  the  only  person  likely  to  be  affected  by  setting 
mside  the  sale  would  be  the  purchaser  at  the  sale.    But  he  could 
not  be  greatly  injured,  for  when  a  sale  is  set  aside  the  purchaser 
is  entitled  by  s.  258  to  receive  back  his  purchase-money  with  or 
without  interest.''   In  s.  588  of  Act  X  of  1877,  the  same  worda^ 
^the  order  shall  be  final''  occur,  and  I  can  only  suppose  that  they- 
are  used  in  the  same  sense  that  attached  to  them  in  the  old  law,, 
which  is  their  natural  sense,  final  being  final  for  all  purposes. 
Had  it  been  intended  to  allow  a  suit  to  contest  the  order,  it  ia^ 
presumable  that  the  Legislature  would  have  given  a  specific  direc- 
tion to  that  effect,  as  it  has  in  other  parts  of  the  Code  (ss.  332, 
335),  for  as  Sir  Barnes  Peacock  pointed  out  in  the  judgment  cited 
Courts  of  Justice  have,  generally  speaking,  the  sole  control  over 
the  execution  of  their  process.    I  would  allow  the  appeal  and 
reverse  the  decree  of  the  lower  Court  and  dismiss  the  suit  with 
costs. 

The  defendant  appealed  to  the  Full  Court  from  the  judgment 
of  Pearson,  J.,  under  s.  10  of  the  Letters  Patent 

Munshi  Hanuman  Pratad  and  Pandit  Nand   Lai,  for  the* 
appellant. 

Babu  Oprokash  Chandar  Mukarji,  for  the  respondent 
The  following  judgments  were  delivered  by  the  Full  Court  r 
Stuabt,  C.J. — I  agree  with  Mr.  Justice  Pearson.  When 


gir  Barnes  Peacock  said,  in  the  case  referred  to  by  Mn  Justice 
(1)  0  W.  R.,  218 ;  S.  C,  B.  L.  R.,  F.  B.  R.,  917. 
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Oldfield,  that  ^Mf  the  objection  be  allowed  the  order  made  to  .set 
aside  the  sale  is  final,  that  is,  as  I  understand  it,  final  for  all 
purposes,"  he  must  be  understood  to  have  meant  final  for  all 
purposes "  a8  an  order.  If  he  meant  anything  more,  and  that  t 
suit  would  not  lie,  he  was  in  my  opinion  clearly  wrong.  The 
question  before  us  to  my  mind  does  not  admit  of  the  least  doubt 
or  difficulty,  and  I  would  dismiss  the  appeal  and  affirm  the  judg- 
ment of  the  Division  Bench  with  costs. 

Peabson,  J. — adhere  to  my  judgment  which  is  impugned 
by  this  appeal ;  and  can  only  express  my  surprise  that  it  should  be 
impugned  by  an  argument  which  is  not  seriously  maintainable. 
TFhe  present  suit  not  being  one  of  the  nature  described  in  the  last 
clause  of  s.  312  of  Act  X  of  1877,  its  provision  cannot  apply  to  ii 
On  the  ground  on  which  it  is  brought,  the  appeal  manifestly  fails. 
The  oontention  that  the  suit  was  barred  by  the  concluding  clause 
of  s.  588  of  the  Act  was  more  plausible,  as  the  authority  of  Sir 
Barnes  Peacock  supports  the  view  that  the  word  ''final,"  as  used  in 
that  clause,  means  final  for  all  purposes  and  precludes  not  only  a 
second  appeal  but  a  fresh  suit.  The  word  "final,"  as  used  in  that 
clause,  has  doubtless  the  same  meaning  as  the  same  word  used 
in  8.  257  of  Act  VIII  of  1859,  which  Sir  Barnes  Peacock  was 
construing  in  the  judgment  to  which  reference  was  made  by  my 
learned  colleague  Mr.  Justice  Oldfield,  in  disposing  of  the  present 
case  on  the  8th  June  last,  but  such  a  construction  of  the  word 
appears  %o  be  negatived  by  the  concluding  terms  of  s.  257  itself. 
Had  the  word  "  final"  been  used  in  such  a  sense  in  the  preceding 
part  of  that  section,  it  would  have  been  unnecessary,  it  would 
have  been  mere  surplusage  and  repetition,  to  add  that  the  party 
against  whom  the  saa!e  (order)  has  been  given  shall  be  precluded 
from  bringing  a  suit  for  establishing  his  claim." 

Spankib,  J. — The  decree-holder,  or  any  person  whose  immove* 
able  property  has  been  sold  under  the  chapter  in  which  s.  811  is 
found,  and  no  other  person,  under  that  section  may  apply  to  the 
Court  to  set  aside  the  sale  on  the  ground  of  a  material  irregularity 
hi  publishing  or  conducting  it<.  If  no  such  application  as  is  men- 
tioned in  s.  311  be  made,  or  if  such  application  be  made  and  the 
objection  be  disallowed,  the  Court  shall  pass  an  order  confirming 
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the  sale  aa  regards  the  parties  to  the  suit  and  the  ^arohaser.    If  1881 
BQoh  application  be  made^  and  if  the  ol\jection  be  allowed,  the 
Court  shall  pass  an  order  setting  aside  the  sale,    fiat  no  suit  to  set 
aside,  on  the  ground  of  such  irregularity,  an  order  passed  under  this 
section  (312)  shall  be  brought  by  the  party  against  whom  such  order 
has  been  made.    It  appears  then  that  the  auction-purchaser  cannot 
make  an  application  under  s.  311,  but  if  an  application  is  made  by 
the  decree-holder,  or  the  person  whose  immoveable  property  has 
been  sold  under  the  chapter,  and  if  the  sale  is  confirmed,  it  is 
confirmed  as  regards  the  parties  to  the  suit  and  the  purchaser. 
It  further  appears  that,  if  the  sale  be  confirmed  or  be  set  aside> 
no  suit  can  be  brought  on  the  ground  of  such  irregularity  to  set 
aside  an  order  passed  under  the  section  by  the  party  against  whom 
the  order  has  been  made.    It  would  seem  then  that  no  auction 
purchaser,  who  brings  a  suit  to  maintain  a  sale  on  the  ground  that 
there  was  no  material  irregularity  in  publishing  or  conducting  the 
same,  can  be  said  to  be  debarred  from  doing  so  by  the  concluding 
paragraph  of  s.  312,  and  this  I  propose  presently  to  establish* 
But  ihough  an  auction-purchaser  cannot  himself  be  the  person 
who  makes  an  application  under  s.  311,  and  though  the  sale  may 
be  confirmed  as  regards  himself  and  the  parties  to  the  suit,  he  may 
claim  to  have  notice  served  upon  him  and  to  be  made  a  party^ 
when  an  application  has  been  made  to  cancel  a  sale  on  the  ground 
of  irregularity.   There  is  an  appeal  allowed  by  cl.  (16),  s.  588, 
from  an  order  confirming  the  sale,  though  there  is  none  from  an 
order  setting  aside  the  6ale>   The  auction-purchaser  may  claim, 
if  he  has  been  heard  when  the  application  was  disposed  of,  to  be 
a  respondent  in  the  appeal,  as  he  is  interested  in  maintaining  the 
confirmation  of  the  sale.    The  orders  passed  in  appeal  under  s.  313 
are  final,  so  far  that  no  further  appeal  is  permitted  from  the  order 
InadOi  In  another  sense  the  order  may  be  said  to  be  final,  and 
that  is  in  respect  of  the  application  under  s.  311*    For  the  appli- 
cant under  that  section  comes  into  Court  for  the  sole  purpose  of 
aetting  aside  the  sale  on  the  ground  of  material  irregularity.  Such  a 
9uUf  however,  has  already  been  barred  by  s.  312,  and  it  is  not  easy 
to  understand  that  it  was  intended  by  the  closing  words  of  s.  588  to 
^peat  the  prohibition.  If  the  sale  be  confirmed,  and  the  decree-holder 
kttd  jndgment-debtor  are  agreed,  there  is  no  olgect  in  the  alleged 
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finality  oi  s.  588  for  all  purposes.  In  so  far  oa  the  aaetion-pnr- 
efaa^f^r  is  <K>ncernecl«  he  eannot  be  an  applicant  under  s.  311,  and  if 
brought  inl&  ilie  proceeding  as  a  partj^  it  is  that  he  may  defend  his 
purcdiase.  If  the  sale  be  confirmed,  he  has  no  motive  or  ground  to 
maintain  it.  He  equally  '^th  the  decree-holder  and  judgment- 
debtor  is  precluded  by  s.  312  from  a  suit  to  set  aside  by  a  regular  suit, 
on  the  ground  of  material  irregularhj^  a  sale  confirmed  by  the  order 
of  a  Court  executing  a  decree.  The  de^sion  to  which  my  honour- 
able colleague  Mr.  Justice  Oldfield  referkwas  passed  on  a  ques- 
tion whether  or  not  there  was  a  special  appeid.from  an  order  passed 
in  appeal  under  s.  257  of  Act  VIII  of  1859.  No  doubt  the  learned 
Chief  Justice  intimated  his  opinion  that  the  order  to  set  aside  a  sale 
is  final  for  all  purposes.  But  the  wording  of  s.  257  of  Aot  VIII 
of  1859  and  the  wording  of  s.  312  of  Aot  X  of  1877  are  not  iden- 
tical In  the  one  Act,  the  passage  runs  as  follows  : — If  the  objec- 
tion be  allowed,  the  order  made  to  Bet  aside  the  sale  shall  be  final ; 
if  the  objection  be  disallowed,  the  order  confirming  the  sale  sball  be 
open  to  appeal,  and  such  order  unless  appealed  from,  and  if  appealed 
from,  then  tiie  order  passed  on  the  appeal,  shall  be  finals  and  die 
party  against  whom  the  same  has  been  made  shall  be  precluded  firon 
bringing  a  suit  to  establish  his  claim."  The  result  of  this  was  thai 
41  party  desirous  of  bringing  a  suit  to  confirm  a  sale,  in  oonsequenoi 
of  an  order  in  appeal  setting  it  aside,  was  strictly  precluded  from 
doing  so  by  the  words  of  the  section.  No  suit  could  be  brought  hy 
the  party  against  whom  an  order  was  passed  to  establish  his  claim 
whatever  it  might  be,  and  in  the  case  of  an  auction-purchaser  it 
would  be  a  claim  to  maintain  the  sale  in  his  favour  on  the  ground  that 
there  had  been  no  material  irregularity  in  publishing  or  conducting 
it.  But  the  words  of  s.  312  are  different : — If  such  application 
be  made,  and  if  the  objection  be  allowed,  the  Court  shall  pass  an 
order  setting  aside  the  sale."  It  is  not  said,  as  it  was  in  s.  257  of 
Aot  VIII  of  1859,  that  if  the  objection  be  allowed,  the  order  made 
to  set  aside  the  Sale  shall  be  final."  But  it  is  added  that  no  Buk 
to  set  aside,  on  the  ground  of  such  irregularity,  an  order  passed 
under  this  section  ehall  be  brought  by  the  party  against  whom  such 
order  has  been  made."  As  we  have  seen,  there  is  only  an  appeal 
from  an  order  confirming  the  sale.  If  the  appeal  be  disallowed,  it 
is  dismissed  and  the  sale  confirmed.  If  the  i^ppeal  be  diMveedj  tbr 
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sale  is  set  aside  upon  the  ground  that  there  was  a  material  irregu^  ^^si 
larity  in  the  publishing  or  conducting  it.  From  this  order  there  is  j^^im-vd-biv 
mo  appeal,  but  an  order  by  the  Court  executing  the  deofee  and  ^ 
setting  aside  the  sale  on  this  ground  has  not  been  declared 
final  by  s.  312.  Thus  there  is  nothing  to  preclude  a  person  fr6m 
coming  into  Court  to  confirm  a  sale  on  the  ground  that  there  was 
no  irregularity,  though  not  to  sue  to  set  aside  an  order  of  confirma-* 
lion,  passed  in  appeal,  on  the  ground  that  there  was  material  irre- 
gularity in  the  publishing  or  conducting  the  sale.  Any  claim  in 
a  suit  was  barred  by  s.  257  of  Act  VIII  of  1859.  The  suit  to  set 
aside  a  sale,  when  confirmed,  on  the  ground  of  material  irregularity 
in  publishing  and  conducting  it  alone  is  barred  by  s.  312. 
Under  the  old  Act  the  order  passed  had  the  effect  of  a  decree 
because  all  recourse  to  a  regular  suit  was  barred.  Under  the  new 
Act  the  order  has  the  effect  of  a  decree  in  so  far  only  as  the  prohi-^ 
bitioQ  to  sue  is  limited.  But  in  respect  of  any  other  claim  not 
so  limited  the  order  under  s.  312  has  not  the  effect  of  a  decree 
as  defined  now  by  s.  2  of  the  Code,  which  expressly  declares  that  an 
order  under  s.  588  is  not  a  decree.  Thus  (hough  an  order  under 
s.  5S8  is  not  open  to  further  appeal,  and  is  so  far  final,  it  is  not 
final  for  all  purposes,  as  it  is  not  a  decree  in  respect  of  the  matter 
now  complained  of.  For  these  reasons  I  would  support  Mr.  Justice 
Pearson's  judgment. 

Oldfielp,  J. — I  have  little  to  add  to  the  remarks  in  my  judg- 
ment dated  8th  June  last.  The  last  paragraph  of  s.  588,  Civil  Pro- 
cedure Code,  to  the  effect  that  the  orders  passed  in  appeal  under 
this  section  shall  be  final "  appears  to  me  to  bar  a  suit,  the  word 
final"  meaning  final  for  all  purposes.  Under  any  circumstances 
I  should  hesitate  to  hold  that  a  suit  is  maintaioable  by  an  auction- 
purchaser  to  have  a  sale  confirmed  which  has  been  set  aside  by  the 
Court  executing  the  decree,  for  irregularities  in  publishing  or  con- 
dncting  the  sale,  under  s.  312,  Civil  Procedure  Code,  unless  it  could 
be  shown  that  the  law  expressly  allows  such  a  suit.  Civil  Courta 
have  jurisdiction  to  try  all  suits  of  a  civil  nature,  but  this  jurisdic* 
tion  is  by  s.  11,  Civil  Procedure  Code,  made  subject  to  the  provisions 
of  the  Code,  one  of  which  is  that  the  Court  to  which  the  decree  is 
sent  for  execution  shall  alon^  exeoute  the  decree  (s.  223) ;  and  it 
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an  auction-purchaser  to  bring  a  suit  to  contest  the  order  of  th« 

AZIM-UD-DIN  \  °  ^ 

V,  Court  executing  the  decree  for  setting  aside  or  refusing  to  confirm 
a  sale,  when  the  order  is  made  under  the  provisions  of  ss.  311,  813^ 
Civil  Procedure  Code.  The  observations  of  the  Chief  Justice,  8i^ 
Barnes  Peacock,  in  Kooldeep  2farain  ISingh  v.  Luckhun  Singh  (1), 
referring  to  s.  257  of  Act  VIII  of  1859,  appear  tome  so  pertinent 
that  I  give  them  at  length  : — "S.  257  relates  to  applications  foi* 
setting  aside  a  sale  under  an  execution,  on  the  ground  of  somcl 
material  irregularity  in  publishing  or  conducting  the  sale.  Gener- 
ally speaking.  Courts  of  Justice  have  the  sole  control  over  ihd 
execution  of  their  own  process,  and  if  any  irregularity  is  com- 
mitted in  the  execution  of  their  process,  and  the  Court  upholds 
what  has  been  done  under  the  execution,  no  action  can  be  brought 
in  another  Court  to  upset,  on  the  ground  of  an  irregularityj  that 
which  the  Court  itself,  out  of  which  the  execution  issued,  has  up-^ 
held.  But  in  this  country  the  Legislature  appears  to  have  thought 
it  unsafe  to  leave  the  question  as  to  whether  there  has  been  atf 
irregularity  in  publishing  or  conducting  a  sale  under  an  execution^ 
to  the  final  decision  of  the  Court  out  of  which  the  execution  issued  ; 
and  consequently  an  appeal  was  allowed  from  the  decision  of  the 
Court.  That  was  going  one  step  beyond  the  ordinary  course  with 
reference  to  mere  irregularities.  Probably,  the  Legislature  thought 
that  there  were  already  very  considerable  difficulties  in  an  execu- 
tion-creditor's obtaining  the  fruits  of  his  judgment ;  that  no  very 
difficult  point  of  law  was  likely  to  arise  in  deciding  whether  ther^ 
was  an  irregularity  in  publishing  or  conducting  a  sale  ;  and  there- 
fore that  justice  would  be  sufficiently  protected  by  giving  one 
regular  appeal  in  such  a  case  upon  any  question  of  fact  or  law.  If 
the  objection  be  allowed,  the  order  made  to  set  aside  the  sale  is  final  i 
that,  as  I  understand  it,  means  final  for  all  purposes.  This  would 
cause  no  great  hardship  :  for  if  the  objections  were  allowed,  the  only 
))erson  likely  to  be  affected  by  setting  aside  the  sale  would  be  the 
purchaser  at  the  sale.  But  he  could  not  be  greatly  injured  ;  foi^ 
when  a  sale  is  bet  aside,  the  purchaser  is  entitled  by  s.  258  td 
receive  back  his  purchase-money  with  or  without  interest,''  9. 
315  of  the  present  Civil  Prooedure  Code  seems  to  ine  to  point  out 
(i;  »  W.  B.,  21S ;  6.  C.|  B.  L.  B.,  F.  B.  B.,  •U^  « 
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the  onlj  remedy  which  it  was  intended  to  give  to  the  auction-  ^^^^ 

purchaser,  that  is,  to  recover  the  purchase-money  with  or  with  j^„.ui>.dih 

out  interest    By  s.  312  no  suit  will  lie  to  set  aside,  on 

ground  of  irregularity  in  publishing  or  cooducting,  a  sale  which 

has  been  confirmed  under  s.  312,  and  it  seems  unreasonable  to 

suppose  that  it  was  intended  that  a  suit  should  lie  on  the  part  of 

the  auction-purchaser  to  confirm  a  sale  which  has  been  set  aside  on 

the  ground  of  irregularity  in  publishing  or  conducting  it.    I  would 

make  the  same  order  that  I  formerly  proposed,  for  dismissing  the 

suit  with  costs. 

Strught,  J. — I  entirely  concur  in  the  views  expressed  by 
my  honorable  colleague  Mr.  Justice  Pearson,  and  agree  with  him 
that  this  suit  is  properly  maintainable.  The  appeal  should  be 
dismissed  with  costs. 

Appeal  dismissed. 


Brfcrt  Sir  Rchert  Stuart,  Kt.,  Chief  Justice,  Mr,  Justice  Pearson,  Mr,  Justice  1881 
Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  Straight.  March 

EMPRESS  OF  INDIA  v.  ANANO  SARUP  and  othbks. 

SVonj/'er  of  Magistrate  while  trying  a  case — Jurisdiction  to  complete  Triai, 

Mr.  M  wai  appoiDted  by  the  Local  Government,  under  s.  37  of  Act  X  of 
1872,  a  Magistrate  of  the  first  class,  under  the  designation  of  Joint  Magistrate,  in 
the  district  of  Meemt.   He  was  subsequently  appointed  to  officiate  as  Magistrate 
«>f  the  district  of  Meerut  during  the  absence  of  Mr.  F  or  until  further  orders. 
While  so  officiating  be  was  appointed  by  a  OoTernment  Noliflcation  dated  the  10th 
July,  1880,  to  officiate  as  Magistrate  and  Collector  of  Gorakbpur  ^'on  being 
Teliered  by  Mr.  F."  He  was  relicTcd  by  Mr.  F  in  the  forenoon  of  the  23rd  July, 
1S80 ;  and  in  the  afternoon  of  that  day.  under  the  yerbal  order  of  Mr.  F,  he  pro- 
ceeded to  oooDpIete  a  criminal  case  which  he  had  commenced  to  try  while  officiating 
as  Magistrate  of  the  district  of  Bieerut.   All  the  evidence  in  this  case  had  been 
recorded,  and  it  only  remained  to  pass  judgment.   Mr.  M  accordingly  passed  judg. 
ment  in  this  case,  and  sentenced  the  accused  persons  to  various  terms  of  imprison- 
Bient.   H*ld  (Spankib,  J.,  dissenting)  that  Mr.  M  retained  his  jurisdiction  in  the 
district  of  Meerut  so  lung  as  he  stood  appointed  by  the  Guyemment  to  that  district 
and  no  longer,  and  the  effect  of  the  order  of  the  10th  July,  1880,  was  to  transfer 
him  from  the  district  of  Meerut  from  the  moment  he  was  relieved  by  Mr.  F  of  the 
office  of  Magistrate  of  that  district,  and  from  that  moment  he  no  longer  stood 
appointed  to  that  district  and  could  exercise  no  jurisdiction  therein  as  a  Magis- 
trate of  the  first  dasc ;  and  that  therefore  the  conyictions  of  such  accused  persons 
Iiad  been  properly  quashed  on  the  ground  that  Mr.  M  had  no  jurisdiction* 
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This  was  tt  case  called  for  by  the  High  Court  at  tbe  inaianoe 
of  the  Local  Government.  It  appeared  that  on  the  Slst  July^ 
I860)  Mr.  H.  P.  Mnlock,  a  Magistrate  of  die  first  class,  the  then 
Officiating  Magistrate  of  the  Meernt  Dbtrict,  began  a  magisterial 
inquiry  into  an  offence  alleged  to  bare  been  oomnutted  by  one 
Anand  Sarap  and  certain  oih^  persons.  Some  fb*ther  eridence 
was  taken  on  the  22Qd  Jnly,  and  on  tbe  23rd  Mr.  Mnlock  made- 
over  charge  of  the  Meernt  District  to  Mr.  Fisher^  having  by 
Government  Notification  No,  2150,  dated  the  lOtb  Jnly,  1880,. 
been  gazetted  to  officiate  as  Magistrate  and  Collector  of  Gorakhpor 
when  relieved  by  Mr.  Fisher.  The  exact  words  of  that  Notification 
Were  as  follows:  ^^Mr.  Mulock,  Officiating^  Magistrate  and  Colleo- 
tor  of  Meernt,  to  officiate  as  Magistrate  and  Collector  of  Gorakh- 
pur,  on  being  relieved  by  Mr.  Fisher."  After  making  over 
charge,  Mr.  Mulock,  by  Mr.  Fisher*s  verbal  order,  proceeded  to> 
complete  the  cases  which  he  had  previously  been  trying  as  Magis* 
trate  and  Collector.  Among  these  was  the  ease  of  Anand  Samp^ 
in  which  all  the  evidence  had  been  recorded,  and  it  only  remained 
to  pass  judgment,  which  Mr.  Mulock  accordingly  did,  and  on  tbe 
afternoon  of  the  23rd  July  sentenced  the  accused  persons  to> 
various  terms  of  imprisonment.  The  accosed  persons  appealed  to 
the  Sessions  Judge  of  Meernt,  Mr.  H.  G.  Eeene,  wha  quashed 
the  convictions  on  the  ground  that  Mr.  Mulock,  having  made  over 
charge  of  the  Meernt  District  to  Mr.  Fisher,  had  no  jurisdiction  in 
that  District.  In  bringing  the  case  to  the  notice  of  the  High  Court 
and  requesting  that  it  would  call  for  the  record  of  the  case  and 
pass  suitable  orders  thereon,  the  Local  Governnoent  expressed  its 
opinion  that  the  order  of  the  Sessions  Jndge  was  opposed  to  the 
spirit  of  the  Criminal  Procedure  Code,  and  that  Mr.  Mulock,  though 
gaxetted  to  officiate  as  Magistrate  of  Gorakhpur,  still  retained 
his  powers  as  a  Magistrate  of  the  first  class  in  the  district  in  which 
he  was  working  for  the  time  being.  The  High  Court  having; 
called  for  the  record  of  the  case,  the  ease  was  laid  before  Stuart^ 
C.  J.,  and  Straight,  J.,  who  referred  it  to  the  Full  Court 

Messrs.  Cdvin  and  ffill^  for  the  accused. 

Mr.  Ross  and  the  / unior  Government  Pleader  (Babn  Dwaria 
Nath  Banarji)y  for  the  Crown. 
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The  following  judgments  were  delivered  by  the  Full  Court : — 

Oldpibld,  J.,  (Pearson,  J.,  and  Straight,  J.,  concurring). — 
The  Local  Government  has  authority  under  s.  37,  Criminal  Proce- 
dure Code,  to  appoint  as  many  other  persons  besides  the  Magistrate 
of  the  District,  as  it  thinks  fit,  to  be  Magistrates  of  the  first,  second 
or  third  classes  in  the  District.    Mr.  Mulock  was  in  this  way 
appointed  a  Magistrate  of  the  first  class,  under  the  designation 
of  Joint  Magistrate,  in  the  District  of  Meerut.    He  was  subse* 
quently  appointed  to  officiate  as  Magistrate  of  the  District  of  Meerut 
during  the  absence  of  Mr.  Fisher  or  until  further  orders,  and  by 
Government  Notification  dated  10th  July,  1880,  No.  2150,  he  was 
appointed  to  officiate  as  Magistrate  of  Gorakhpur.  The  Notification 
is  as  follows: — "Mr.  Mulock,  Officiating  Magistrate  and  Collector 
of  Meernt|  to  officiate  as  Magistrate  and  Collector  of  Gorakhpur, 
on  being  relieved  by  Mr.  Fisher."    He  was  relieved  by  Mr.  Fisher 
of  the  office  of  Magistrate  of  Meerut  on  the  forenoon  of  the  23rd 
July,  1880.    Mr.  Mulock  retained  his  jurisdiction  in  the  District 
of  Meemt  so  long  as  he  stood  appointed  by  the  Government  to 
that  District  as  a  first  class  Magistrate  but  no  longer,  and  it  seems 
to  us  that  the  effect  of  the  order  of  the  10th  July  was  to  transfer 
bim  from  the  Meerut  District  from  the  moment  he  was  relieved  of 
the  office  of  Magistrate,  and  from  that  moment  he  no  longer  stood 
appointed  to  the  Meerut  District  and  could  exercise  no  jurisdictioa 
in  it  as  a  first  class  Magistrate.  The  language  of  the  order  is  plain 
enough;  Mr.  Mulock  is  directed  to  officiate  ^s  Magistrate  of 
Gorakh[)ur  on  being  relieved  by  Mr.  Fisher ;  the  order  does  not 
direct  that  he  shall  revert  to  the  post  of  Joint  Magistrate  or 
continue  to  remain  appointed  in  any  capacity  to  the  District  of 
Meerut  The  order  appears  to  us  to  have  contemplated  Mr.  Mulock 's 
immediate  transfer  from  the  District  of  Meerut  on  being  relieved 
of  the  offioe  of  Magistrate  by  Mr.  Fisher,  and  the  severance  of 
his  connection  with  the  Meemt  District.    The  Judge's  view  there- 
fore that  Mr.  Mulock  had  no  jurisdiction  appears  to  us  to  be 
right. 

Stuart,  C.  J.— I  am  entirely  of  the  same  opinion,  and  am  glad 
to  observe  that  the  Judge  took  a  correct  view  of  the  question  of 
jurisdiction.    But  I  do  not  think  he  exercised  a  sound  discretion 
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in  ordering  the  discbarge  of  the  accused.  There  was  clearly  a 
case  for  inquiry  on  the  merits^  and  instead  of  ordering  the  accused 
to  be  discharged  he  should  have  directed  them  to  be  detained  for 
a  new  trial  before  the  proper  officer.  I  may  add  that  the  sugges- 
tion of  the  Government  that  the  Judge^s  order  was  opposed  to  the 
spirit  of  the  Criminal  Procedure  Code  appears  to  have  been  based 
upon  a  misconception  of  Mr.  Mulock's  position  on  being  relieved 
by  Mr.  Fisher.  The  law  on  the  subject,  Inclnding  the  Govern- 
ment's own  Notifications,  is  too  clear,  in  spirit  as  well  as  in  letter, 
to  admit  of  the  least  doubt  on  the  subject. 

Spankie,  J. — Mr.  Mulock  made  over  to  Mr.  Fisher  the  office 
of  Magistrate  of  the  District  of  Meerut.    He  himself  had  been 
officiating  in  that  capacity.    But  he  appeared  to  have  been  what 
is  called  the  Joint  Magistrate  of  that  District.    In  reality  he  was 
a  Magistrate  of  the  first  class  in  the  Meerut  District,  and  when  he 
made  over  the  office  of  Magistrate  of  the  District  he  did  not,  I 
think,  necessarily  surrender  his  powers  as  a  Magistrate  of  the  first 
class  in  that  District.    It  is  true  that  he  had  been  nominated  to 
officiate  as  Magistrate  and  Collector  of  Gorak^ur,  but  it  is  a 
mistake  to  assume  that  he  had  jurisdiction  there  before  he  had 
reached  the  place  and  had  taken  charge  of  the  office.    The  sub- 
stantive pay  of  an  Officiating  Magistrate  of  a  District  who  has 
not  yet  become  a  full  Magistrate  of  a  District  is  what  he  draws  as 
a  Magistrate  of  the  first  class,  and  until  he  leaves  the  District  in 
which  he  was  attached  as  a  Joint  Magistrate  of  the  first  class,  I 
cannot  perceive  that  he  may  not  exercise  the  powers  that  belong  to 
that  office.    There  is  no  such  Court  as  that  of  the  Magistrate  of 
the  District    Magistrates  .are  either  Magistrates  of  the  first  class 
or  of  the  second,  or  of  the  third  class,  and  in  every  District  there 
shall  be,  according  to  s.  35,  Criminal  Procedure  Code,  a  Magis- 
tratef  of  the  first  class,  who  shall  be  called  the  Magistrate  of  the 
District,  and  he  shall  exercise  throughout  his  district  all  the  powers 
of  a  Magistrate.    But  when  he  calls  up  a  case  he  does  so  with 
the  powers  of  a  Magistrate  of  the  first  class,  and  when  Mr.  Mulock 
ceased  to  be  called  the  Magistrate  of  the  District  of  Meerut,  he 
nevertheless  retained,  as  long  as  he  remained  there,  by  order  of 
the  Magistrate  of  the  District,  his  powers  as  a  first  class  Magis- 
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trate,  and  it  was  only  right  and  for  the  good  of  the  public  service 
that  he  should  complete  his  work.  The  accused  cannot  be  said  to 
have  been  prejudiced,  and  indeed  in  the  memorandum  of  appeal 
the  objection  as  to  the  want  of  jurisdiction  was  not  taken.  It  is 
quite  according  to  the  spirit  of  the  Act  that  each  Magistrate 
should  pass  sentence  on  proceedings  recorded  bj  himself^  as  appears 
from  the  proviso  to  s.  328  of  the  Code. 


1881 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Pearson  and  Mr.  Justice  Oldfield, 

AJUDHIA  NATH  and  otiiebs  (Dbfindants)  v.  SITAL  (Pi^iktiff).* 

Landholder  and  Tenant — Hypothecation  of  trees. 

A  tenant  with  a  right  of  oconpaocy  can  only  make  a  ralid  hypothecation 
of  the  trees  on  the  land  ho  holds  for  the  term  of  bis  tenancy  ;  with  his  ejectment 
from  such  land  and  the  cessation  of  his  tenancy  such  an  hypothecation  ceases  to 
be  enforceable  (1). 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

The  / unior  Government  Pleader  (Bahu  Dvoarka  Hath  Banarji)^ 
£or  the  appellants. 

Babu  Sital  Prasad  Chattarji^  for  the  respondent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.,) 
was  delivered  by 

OLDiiELD,  J. — The  plaintiff  holds  a  bond  dated  the  15th  Octo- 
ber, 1874,  executed  by  Alopi,  defendant,  by  which  he  hypothecated 
to  him  certain  trees  growing  in  a  garden  in  his  occupancy  as  a 
right-of-occupancy  tenant  and  a  dwelling-house.  The  appellants 
before  us  represent  Alopi's  landlord,  who  held  Revenue  Court 
decrees  against  Alopi  for  rent  and  ejected  him  from  his  holding; 
and,  putting  up  to  sale  his  rights  in  the  holding,  became  its  pur- 
chaser.   The  object  of  this  suit  is  to  enforce  against  the  appel- 

*Second  Appeal,  No.  1031  of  1880,  from  a  decree  of  Kal  Makhan  Lai,  Subordi- 
nate Jndge  of  Allahabad,  dated  the  3rd  July,  1880,  affirming  a  decree  of  Babu 
Pramoda  Charan  Banarji,  Munsif  of  Allahabad,  dated  the  8th  March,  1880. 

(1)  See  alao  Ham  Baran  Ram  t.  Salig  Bam  Singh,  I.  L.  R.,  2  AH.  896. 
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lants  the  charge  under  the  bond.  The  Coarts  below  have  decreed 
the  claim.  The  third  plea  in  the  memorandum  of  appeal  in  respect 
of  the  enforcement  of  the  charge  against  the  house  has  been  with* 
drawn  ;  but  the  first  plea  in  respect  of  its  enforcement  against  the 
trees  in  Alopi's  former  holding  is  in  our  opinion  valid.  Looking 
to  the  tenure  of  a  right-of-ocoupancy  tenant,  Alopi  could  only  make 
a  valid  hypothecation  of  the  trees  on  the  land  ho  held  for  the  term 
of  his  tenancy.  With  his  ejectment  from  the  land  and  cessation 
of  his  tenancy,  the  hypothecation  ceased  to  be  enforceable.  We 
modify  the  decree  of  the  lower  Courts,  and  decree  the  claim  against 
Alopi  and  for  enforcement  of  the  charge  against  the  house.  Each 
party  will  pay  their  own  costs.  • 

Decree  modified. 

1881  Befort  Sir  Robert  Stuart,  Ku,  Chief  Justice,  and  Mr,  justice  Pearson, 

March  18. 

 RAGHU  NATH  DAS  ihd  another  (Dkfbndamts)  v.  KAKKAN  MaL  akd 

ANOTHER  (Plaintiffs).* 

Suit  for  money  secured  hy  the  mortgage  of  immcveable  property  situate  partly  in  the 
Family  Domains  of  the  Maharaja  of  Benares — Act  VIII  of  1859  (Civil  Procedure 
Code),  s.  IZ^Sale  in  execution — Fraudulent  representation  by  decrce-holder^Suit 
UJ  set  aside  sale — Sale  of  decree  enforcing  hypoikecation  of  immoveable  property. 

A  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of  Benares  for 
money  secured  by  the  mortgage  of  immoveable  property  situate  within  the  limits 
of  the  District  of  Benares  and  of  immoTeable  property  situate  within  the  limits  of 
the  Family  Domains  of  the  Maharaja  of  Benares.  The  Subordinate  Judge  had  «ot 
jurisdiction  to  proceed  with  this  suit  in  bo  far  as  it  tl  lated  to  the  latter  property  \ 
and  he  was  authorized  to  proceed  with  it,  under  the  provisions  of  s.  13  of  Act  Vllf 
of  1859,  by  the  High  Court  in  concurrence  with  the  Buard  of  Kevenue.  He  accord* 
ingly  proceeded  with  the  suit  and  on  the  18th  November,  1874,  gave  the  plaintifb 
a  decree  for  the  recovery  of  the  money  claimed  by  the  sale  of  the  mortgaged  pro- 
perty. With  a  Tiew  to  bring  the  mortgaged  property  situate  within  the  limits  of 
the  Family  Domains  of  the  Maharajs  of  Benares  to  sale,  this  decree  was  sent  for  exe- 
cution to  the  Sabordinate  Judge  at  Kondh,  within  whose  jurisdiction  such  property 
was  situate ;  and  such  property  was  told  in  the  execution  of  this  decree  on  the 
t!9th  August  and  the  4th  September,  1877.  Subsequently  the  defendants  la  the 
present  suit,  who  held  decrees  for  money  against  H,  one  of  the  plaintiffs  in  the  suit 
above-mentioned,  applied  to  the  Subordinate  Judge  of  Benares  for  the  attachment 
and  sale  of  //'«  interest  in  the  decree  above-mentioned,  falsely  representing  that 
the  sales  in  execution  of  that  decree  of  the  29  th  August  and  4th  September,  1877, 
had  been  set  aside.   Such  interest  was  accordingly  put  up  for  sale  on  the  29th 

*  First  Appeal,  No.  85  of  1880,  from  a  decree  of  Babu  Bam  Kali  Chaadhii, 
Subordinate  Judge  of  Benares^  dated  the  6tli  Decemberi  1879. 
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ICajTy  187B,  at  Benares,  by  the  Subordinate  Judge  of  Benares,  and  was  purchased  1881 
by  the  plain  tiffs  in  the  present  suit,  who  were  induced  to  purchase  by  such  false   '  ' 
representation.   The  plaintiffs  in  the  present  suit  claimed  the  ayoidance  of  the  Raoiw  Nath 
sale  of  the  29th  May,  1878,  and  the  refund  of  the  purchase  money  on  the 
ground  that  they  were  induced  to  purchase  by  such  false  representation,  and  on  Kakkam 
the  ground  that  the  sale  of  the  interest  of  H  in  the  decree  of  the  18th  NoTember,  Mai*. 
1874,  being  of  the  nature  of  immoveable  property  t»ituate  within  the  limits  of  the 
Pamily  Domains  of  the  Maharaja  of  Benares,  could  not  legally  be  sold  at  Benares 
by  the  Benares  Couru   Held  that  such  false  representation  must  be  held  to  con- 
stitute in  law  such  fraud  as  yitiated  the  sale  of  the  29th  May,  1878.   Also  that  the 
Benitres  Court  acted  ultra  vires  in  selling  at  Benares  an  interest  in  immoveable 
property  situate  within  the  Family  Domains  of  the  Maharaja  of  Benares.  Also 
that  [following  S.  A  No.  969  of  1877,  decided  the  14th  December,  1877  (1)]  the 
provisions  of  s.  18  of  Act  VIII  of  1859  were  not  applicable  in  a  case  in  which  a 
portion  of  the  immoveable  property  was  situate  within  the  limits  of  the  Family 
Domains  of  the  Maharaja  of  Benares,  those  Domains  not  constituting  a  district 
within  the  meaning  of  that  section. 

The  plaintiflFs  in  this  suit,  the  purchasers  at  an  exeeution-salei 
claimed  the  canoelment  thereof,  and  a  refund  of  the  purchase- 
money.  It  appeared  that  on  the  29th  November,  1873,  one  Har- 
ish  Chandar  and  his  brother  Qokal  Chandar  sued  a  certain  person 
in  the  Court  of  the  Subordinate  Judge  of  Benares  upon  a  bond  in 
which,  among  others  property,  certain  property  situate  in  the 
Family  Domains  of  the  Maharaja  of  Benares  was  hypothecated. 
The  Subordinate  Judge  was  not  competent  to  entertain  this  suit, 
so  far  as  it  related  to  such  property ;  but  he  was  authorized  to 
proceed  with  it,  under  the  provisions  of  s.  13  of  Act  VIII  of  1859, 
by  the  High  Court  in  concurrence  with  the  Board  of  Bevenue, 
tinder  whose  chief  control  the  Family  Domains  of  the  Maharaja  of 
Benares  are.  On  the  18th  November,  1874,  the  Subordinate  Judge 
gave  Harish  Chandar  and  Gokal  Chandar  a  decree  for  the  amount  of 
the  bond-debt  which  directed  the  sale  of  such  property  in  satisfaction 
thereof.  The  decree-holders  procured  a  Certificate  under  the  provi- 
sions of  s.  285  of  Act  VIII  of  1859,  with  the  view  of  bringing  such 
property  to  sale  by  the  Court  within  whose  jurisdiction  it  was 
situated.  Such  property  was  even  tually  put  up  for  sale  on  the  29th 
August  and  the  4th  September,  1877.  In  the  meantime  the  defen- 
dants in  the  present  suit,  who  in  1875  had  obtained  in  the  Court 
of  the  Subordinate  Judge  of  Benares  decrees  for  money  against 
Harish  Chandar^  caused  bis  interest  in  the  decree  of  the  18th  Nov- 

(1)  Unreported. 
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ember,  1874,  to  be  attached  &ud  advertized  for  sale.  The  sale 
did  not  take  place,  as  Harish  Chandar  objected  that  the  decree  was 
in  the  nature  of  immoveable  property,  and  his  interest  therein 
could  only  be  sold  by  the  Court  within  whose  jurisdiction  the  pro- 
perty thereby  directed  to  be  sold  was  situate  ;  but  Gokal  Chandar 
was  appointed  manager  of  such  property  for  the  realization  of  the 
amount  of  the  decree  which,  as  stated  above,  had  been  put  in  exe- 
cution by  the  Court  within  whose  jurisdiction  such  property  was 
situate.  On  the  22nd  March,  1878,  the  defendants  in  the  present 
suit  preferred  a[)plications  to  the  Subordinate  Judge  of  Benares  in 
which  they  represented  that  the  sales  of  the  29th  August  and  the 
4th  September,  1877,  had  been  set  aside,  and  prayed  that  Harish 
Chandar's  interest  in  the  decree  of  the  1 8th  November,  1874,  might 
be  again  notified  for  sale  in  execution  of  their  decrees.  Such 
interest  was  adcordinorly  put  up  for  sale  in  the  Subordinate  Judge's 
Court  on  the  29th  May,  1878,  and  was  purchased  by  the  plaintiffs 
for  Bs.  8,000'.  When  the  plaintiffs  became  aware  that  the  sales  in 
execution  of  that  decree  of  the  29th  August  and  the  4th  September, 
1877,  had  not  been  set  aside,  they  endeavoured  to  obtain  the  cancel- 
ment  of  the  sale  of  the  29th  May,  1878.  Failing  in  this  endeavour, 
they  brought  the  present  suit  against  the  defendants  for  the  can* 
celment  of  that  sale,  and  a  refund  of  the  purchase-money,  on  the 
ground  that  the  defendants  had  induced  them  to  purchase  by  falsely 
representing  that  the  previous  sales  had  been  set  aside ;  and  on  the 
ground  that  the  decree  of  the  18th  November,  1874,  should  have  been 
put  up  for  sale  by  the  Court  within  whose  jurisdiction  the  property 
thereby  directed  to  be  sold  was  situate,  and  such  property  being 
situated  in  the  Family  Domains  of  the  Maharaja  of  Benares,  the  Sub- 
ordinate Judge  of  Benares  had  not  jurisdiction  to  bring  Harish  Cban- 
dar's  interest  in  such  decree  to  sale.  The  defendants  contended, 
inter  alia,  that  the  misrepresentations  which  they  had  made  con- 
cerning the  sales  of  the  29th  August  and  the  4th  September,  1877, 
had  not  been  made  knowingly,  and  could  not  have  the  effect  of 
avoiding  the  sale  which  the  plaintiffs  sought  to  cancel;  and  that 
there  was  no  irregularity  in  such  sale.  The  Court  of  first  instance 
held  that,  although  such  misrepresentations  might  not  have  been 
made  knowingly,  yet  they  were  not  made  in  good  faith,  i.e.,  with 
due  care  and  attention,  and  they  therefore  were  fraudulent,  and 
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had  the  eflfect  of  vitiatiDg  the  sale:  and  that,  inasmuch  as  the  ^^^^ 
decree  of  the  18th  November,  1874,  was  of  the  nature  of  immove-  Z  TT 
able  property  situate  in  the  Family  Domains  of  the  Maharaja  of 
Benares,  the  Subordinate  Judge  of  Benares  was  not  competent  to  Kakkan 
bring  it  to  sale,  and  the  sale  thereof  was  void ;  and  it  gave  the 
plaintiflFs  a  decree.    Two  of  the  defendants  appealed  to  the  High 
Court. 

The  Senior  Oovernment  Pleader  ( Lala  / uala  Prasad)^  for  the 
appellantSt 

The  Junior  Government  Pleader  (Babu  Dtcarka  Nath  BQnarji\ 
Pandit  Ajudhia  Nathy  and  Munshis  SnJch  Ram  and  Kashi  Prasad^ 
for  the  respondents. 

The  judgment  of  the  Court  (Stuabt,  C.  J.,  and  Pbarison,  J.,) 
was  delivered  by 

Pearson,  J.— In  a  suit  instituted  by  Harish  Chandar  and 
his  brother  Gokal  Chandar  in  the  Court  of  the  Subordinate  Judge 
of  Benares,  on  the  basis  of  a  deed  of  mortgage,  a  decree  was  passed 
in  their  favour  on  the  18th  November,  1874,  for  the  recovery  of 
Hs.  41,932-10-0  from  the  mortgagor,  Phuljhari  Kuar,  and  from 
the  mortgaged  property,  consisting  of  the  muafi  mahal  of  taluqa 
Karona  and  its  appurtenances  which  is  situated  in  Gaogapur 
within  the  domains  of  the  Maharaja  of  Benares  and  a  garden 
situated  in  the  district  of  Benares.  In  execution  thereof  the  decree- 
holders  first  caused  the  latter  piece  of  property  to  be  sold  by  tho 
Court  which  passed  the  decree ;  and  then  procured  a  certificate 
under  the  provisions  of  the  285th  and  following  sections  of  Act 
Vill  of  1859,  with  the  view  of  bringing  to  sale  the  property 
situated  within  the  Maharaja's  domains  by  the  Court  of  the  Sub- 
ordinate Judge  at  Kondh  within  whose  jurisdiction  it  is  situated. 
After  some  delay  it  was  sold  on  the  29th  August  and  4th  Septem- 
ber, 1877,  and  the  sale  was  confirmed  on  the  3rd  October,  1877 ; 
and  was  not  set  aside  on  appeal.  Meanwhile  four  of  the  five 
defendants  in  the  present  suit,  who  held  decrees  against  Harish 
Chandar  given  to  them  by  the  Court  at  Benares,  applied  to  that 
Court  to  sell  in  execution  thereof  their  judgment-debtor's  interest 
in  the  decree  of  18th  November,  1874.   The  application  was  not 
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allowed,  bnt  Gokal  Chandar  was  on  the  26th  July,  1875,  appointed 
under  s.  243  of  Act  VIII  of  1859,  to  be  manager  of  the  mortgaged 
property  in  the  Maharaja's  domains  for  the  realization  of  the 
decree  of  1874  which  was  put  in  execution  in  the  Court  at  Kondh. 
Again  in  1877  application  was  made  to  the  Court  at  Benares  by  the 
first  four  defendants,  for  the  sale  of  their  judgment-debtor's  inter- 
est in  the  decree  of  1874,  and  they  alleged  that  the  sales  of  the 
29th  August  and  4th  September,  1877,  had  been  set  aside.  It  was 
accordingly  sold  by  auction  on  the  29th  May,  1878,  and  purchased 
by  the  plaintiffs  for  Rs.  8,000.  The  present  suit  is  brought  by 
them  fcr  the  avoidance  of  the  sale  on  two  grounds :  first  that 
they  were  induced  to  make  the  purchase  by  the  false  representation 
that  the  former  auction-sales  of  29th  August  and  4th  September^ 
1877,  had  been  set  aside,  and  secondly  that  the  sale  of  Uarish 
Chandar's  interest  in  the  decree  of  18th  November,  1874,  being 
of  the  nature  of  immoveable  property  situate  within  the  Maha- 
raja*s  domains,  could  not  legally  be  sold  at  Benares  by  the 
Benares  Court.  The  lower  Court  has  allowed  both  grounds  and 
decreed  the  plaintiffs'  claim  to  recover  the  purchase-money  from 
the  defendants  decree-holders  in  the  proportions  in  which  it  was 
paid  to  them  respectively.  The  conclusion  at  which  it  has  arrived 
is  amply  warranted  by  the  circumstances  of  the  case. 

That  the  plaintiffs  would  have  purchased  a  lien  on  property 
which  had  already  been  sold  in  satisfaction  thereof,  if  they  had 
not  been  deceived  and  misled  by  the  false  representation  made  of 
the  former  sales  having  been  set  aside,  is  wholly  incredible,  and 
the  false  representation  must  be  held  to  constitute  in  law  such 
fraud  as  vitiates  the  sale.  Nor  can  there  be  any  doubt  that  the 
jBenares  Court  acted  ultra  vires  in  selling  at  Benares  an  interest  in 
immoveable  property  situated  within  the  Maharaja's  domains.  The 
sale  is  indeed  liable  to  another  objection  which  touches  the  validity 
of  the  decree  of  18th  November,  1874.  It  seems  that  the  Subor- 
dinate Judge  had  not  jurisdiction  to  entertain  the  suit  instituted 
in  his  Court  by  Harish  Chandar  and  Gokal  Chandar,  in  so  far  as 
it  related  to  property  which  was  situated  not  within  his  jurisdic- 
tion but  in  the  Maharaja's  Domains.  It  seems  that  he  was  autho- 
rized to  proceed  with  the  ^uit  under  the  provisions  of  s.  13  of 
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Act  VIII.  of  1859,  by  the  High  Conrt  in  concnrrence  with  the 
Sadder  Board  of  Revenne,  and  that  in  authorizing  the  trial  of  the 
suit  the  High  Court  inadvertently  followed  a  practice  which  had 
been  introduced  in  1 864,  but  discontinued  as  being  of  doubtful 
legality  in  1867.  The  later  opinion  has  more  recently  been  em- 
bodied in  a  judicial  ruling  in  S.  A.  No.  969  of  1877,  decided  the 
14th  December,  1877  f  1).  We  are  disposed  to  concur  in  that  ruling, 
and  to  consider  that  the  provisions  of  s.  13  of  Act  VIII  of  1859 
were  not  applicable  in  a  case  in  which  a  portion  of  the  immove- 
able property  in  suit  is  situate  within  the  domains  of  the  Maha« 
raja  of  Benares.  Those  domains  do  not  constitute  a  district  within 
the  meaning  of  the  section.  We  agree  with  the  lower  Court  in 
holding  that  the  suit  is  not  precluded  by  reason  of  the  rejection 
of  the  application  made  under  s.  313  of  Act  X  of  1877,  and  is  not 
bad  for  misjoinder.  It  is  unnecessary  to  discuss  the  second  ground 
of  appeal  and  the  fourth  was  abandoned.  The  appeal  is  dismissed 
with  costs. 

Appeal  dismissed. 


FULL  BENCH. 


Bifor$  Sir  Robert  Stuart,  ATt,  CHrf  Justice,  Mr.  Justice  Pearson,  Mr,  Juttie$ 
Spankie,  Mr,  Ju»tic§  Ol<yield,  and  Mr,  Justice  StraighL 

EMPRESS  OF  INDIA  o.  GHIDDA  KHAN. 

WitnsMS^udge  or  Magistrate'^  Act  I  of  1872  (Evidence  Act),  a.  1 21 —Powtr  of 
Sessions  J udge  to  compel  Magistrate  to  give  evidence. 

A  Sessioni  Judge,  finding  in  the  conrse  of  a  trial«  as  regards  the  ezamina- 
tSon  of  the  accused  person  taken  hj  the  committing  Sabordinate  Magistrate,  that 
the  proTiaiona  ol  s.  S46  of  Act  X  of  1872  had  not  been  fully  complied  with,  sum- 
iDoned  the  committing  Magistrate  and  took  his  evidence  that  the  accused  person 
dulj  made  the  statement  recorded.  The  Magistrate  of  the  District  obje:^ted  to 
this  proceeding  of  the  Sessions  Judge,  contending  that  it  was  "contrary  to  law." 
The  Sessions  Judge  referred  the  question  whether  or  not  his  proceeding  was 
contrary  to  law  to  the  High  Court. 

Per  Stuart,  C.  J.,  Pbarsos  J.,  Oldfield,  J.,  and  Straight,  J.— That  the 
privilege  given  by  s.  121  of  Act  I  of  1872  is  the  privilege  of  the  witness,  t.  e.,  of 
the  Judge  or  Magistrate  of  whom  the  qucMtioa  it  asked:  if  he  waives  such 
privilege  or  does  not  object  to  answer  such  question,  it  does  not  lie  in  the  mouth 
uny  other  person  to  assert  the  privilege:  the  re£erence»  the  objection  nut 

(1)  Unreported. 
7» 


IS81 

Baohu  NaTH 
Das 
r. 

Karkax 
Mal. 


1881 
March  14. 


Digitized  by  Google 


574 


THE  INDIAN  LAW  REPORTS. 


[VOL.  UL 


1881         ha vingr  been  taken  by  tbe  Subordioate  Magistrate  but  by  ibe  Magistrate  of  tbe 

'  ■  District,  sbonld  be  answered  accordingly. 
Emprbsb  of 

Ihoia.  Per  Sfamkie,  J  — That  a  Sessions  Judge,  iihile  trying  a  case,  cancot  compel 

Chidda  *  committing  Magistrate  to  answer  qaestions  as  to  bis  own  conduct  in  Court  as 

Kt!Aii.  such  Magistrate. 

This  was  a  case  stated  for  the  opinion  of  the  High  Court  by  Mr. 
Clarmont  Datiiell,  Sessions  Judge  of  Moradabad.  It  appeared  from 
the  referring  letter  of  the  Sessions  Judge  to  the  Registrar  of  the 
High  Court,  dated  the  25th  January,  188 1  ^  that,  in  a  certain  trial 
held  by  him,  having  ascertained  that  the  committing  Magistrate,  a 
Native  Subordinate  Magistrate,  had  failed  to  comply  with  the  pro- 
visions of  s.  tS46  of  Act  X  of  1872,  in  the  examination  of  several  of 
the  accused  persons,  the  Sessions  Judge  had  sunimoned  him,  with 
reference  to  the  last  paragraph  of  that  section,  to  give  evidence  that 
such  persons  duly  made  the  statements  recorded  by  him.  The 
Magistrate  of  the  District  objected  to  this  proceeding  on  the  part  of 
the  Sessions  Judge,  relying  on  a.  121  of  Act  I  of  1872.  The 
Magistrate  was  of  opinion  that  the  Sessions  J udge's  "  procedure 
in  examining"  the  committing  Magistrate  as  to  his  own  conduct 
in  Court  as  a  Magistrate  without  a  special  order,  either  of  the 
High  Court  or  of  the  Magistrate  of  the  District  was  contrary  to 
law,"  arguing,  with  reference  to  the  case  of  Gur  Dayal  (1)  that 
the  committing  Magistrate  was  not  subordinate  to  the  Sessions 
Judge,  and  that  there  was  nothing  in  Act  X  of  1872  which  em- 
powered the  Sessions  Judge  to  issue  to  any  Magistrate  the  special 
order  referred  to  in  s.  121  of  Act  I  of  1872.  The  Sessions  Judge 
contended,  with  reference  to  the  powers  conferred  on  him  by  s.  295 
of  Act  X  of  1872,  that  the  committing  Magistrate,  as  such,  was 
subordinate  to  him,  and,  therefore,  the  examination  by  him  of  the 
committing  Magistrate  did  not  conflict  with  the  rule  laid  down  in 
8.  121  of  Act  I  of  1872  and  was  not  contrary  to  law."  The 
Sessions  Judge  desired  an  authoritative  settlement  by  the  High 
Court  of  the  question  indicated  above  at  issue  between  himself  and 
the  Magistrate  of  the  District.  The  case  was  laid  before  the  Full 
Court,  by  which  the  following  judgments  were  delivered  : — 

Straight,  J.  (Stuart,  C.  J.,  Pearson,  J,,  and  Oldpibld,  J^ 
concurring). — The  privilege  given  by  s.  121  of  the  Evidence  Act  is 
(1;  I.  L.  B.,  2  AIL  205. 
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the  privilege  of  the  witness,  i.e.,  of  the  Jndge  or  Magistrate  of  ^^^^ 

whom  the  question  is  ask^^d.  If  he  waives  such  privilege  or  does  not  ^.^^^^  ^ 

object  to  answer  the  question,  it  does  not  lie  in  the  mouth  of  any  U^a 

oth^r  person  to  assert  the  privilege.  We  would  answer  this  reference  Chidda 

accordingly,  the  objection  not  having  been  taken  by  the  Deputy  Khax. 
Magistrate,  but  by  the  Magistrate  of  the  District. 

SpANEiE,  J. — I  have  considerable  doubt  whether  we  ouorht  to 
entertain  this  reference.  Neither  the  Deputy  Magistrate  examined 
by  the  Sessions  Court  nor  the  Magistrate  of  the  District  have  called 
for  the  Court's  interference.  S.  121  of  the  Evidence  Act  merely  pro- 
vides that,  except  upon  the  special  order  of  some  Court  to  which  he 
js  subordinate,  no  J adge  or  Magistrate  shall  be  compelled  to  answer 
any  questions  as  to  his  own  conduct  in  Court  as  such  Judge  or 
Magistrate,  or  as  to  any  thing  which  comes  to  his  knowledge  in 
Court  as  such  Judge  or  Magistrate,  but  he  may  be  examined  as  to 
other  matters  which  occurred  in  his  presence  whilst  he  was  so 
acting.  There  is  nothing  in  this  section  which  forbids  such  Judge 
or  Magistrate  being  called  as  a  witness,  and  if  he  does  not  object 
to  answer  questions  as  to  his  own  conduct  in  Court,  there  appears 
to  be  no  prohibition  to  his  doing  so.  But  he  cannot  be  compelled 
to  answer  such  questions  except  upon  the  special  order  of  some 
Court  to  which  he  is  subordinate.  The  illustrations  to  s.  121 
seem  to  show  that  the  Sessions  Judge  could  not  compel  the  Magis- 
trate to  answer  such  questions,  f  know  of  no  provision  in  the 
Code  of  Criminal  Procedure  which  gives  the  Sessions  Judge,  whilst 
trying  a  case,  the  power  of  compelling  a  Magistrate  to  answer 
questions  as  to  his  own  conduct  in  Court  aa  such  Magistrate. 


CIVIL  JURISDICTION. 


S^ore  Mr,  Justice  Oidfield  and  Mr.  Justice  Straight. 

Tub  MAHABAJA  of  BBNARBS  (Plaintiff)  v.  DBBI  DAT NOMA 

(Dbfbiidant), 

«  Signid^'--**Stamped  ''—Act  X  of 1877  {OivU  Procedure  Code),  $.  2. 

The  expression  "  person  referred  to"  in  s.  2  of  Act  X  of  1877  means  person 
referred  to  in  the  subsequent  sections  of  the  Code,  as  %e\ng  required  to  sign  or 
Terifj  certain  documents,  and  it  is  not  a  condition  precedeut  to  such  person  beiug 
able  to  ose  a  stamp  that  he  should  be  unabl«  to  write  his  name. 


ISSl 
March  12. 


Digitized  by 


576 


THE  INDIAN  LAW  REPORTS. 


[VOL.  UI. 


The  Maba- 
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Dbbi  Datal 
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1S81 
Jiarth  25. 


This  was  a  reference  to  the  High  Court  by  Baba  Ram  KaK 
Chaudhri,  Judge  of  the  Court  of  Small  Causes  at  Benares.  The 
plaint  in  a  suit  instituted  in  that  Court  by  H.  H.  Maharaja  Ishri 
Prasad  Narain  Singh  Bahadur,  Maharaja  of  Benares,  was  not 
signed  by  the  plaintiff,  but  was  stamped  with  his  name  and  title. 
The  Judge  was  of  opinion  that,  as  the  plaintiff  was  able  to  write, 
the  plaint  was  not  signed  "  by  him  within  the  meaning  of  s.  53 
of  Act  X  of  1877,  holding,  with  regard  to  the  terms  of  s  2,  md 
more  particularly  with  regard  to  the  words  "person  referred  to," 
that  "signed  "  as  defined  in  that  section  included  "  stamped  "  only 
when  the  person  using  the  stamp  could  not  write.  Entertaining, 
however,  some  doubt  on  the  point  the  Judge  referred  it  to  the 
High  Court  for  decision. 

Munshi  Hanuman  Prasad^  for  the  plaintiff. 

The  defendant  did  not  appear. 

The  judgment  of  the  Court  (Oldfibld,  J.,  and  Straight,  J.,) 
was  delivered  by 

Straight,  J. — ^We  are  of  opinion  that  the  word  "  stamped, " 
as  mentioned  in  s.  2  of  Act  X  of  1877,  is  not  limited  in  the  manner 
suggested  by  the  J adge  of  the  Small  Cause  Court  We  think 
that  the  expression  "  person  referred  to  *'  means  person  referred  to 
in  the  subsequent  sections  of  the  Code,  as  being  required  to  sign  or 
verify  certain  documents,  and  that  it  is  not  a  condition  precedent 
to  such  person  being  able  to  use  a  stamp  that  he  should  be  unable 
to  write  bis  name. 

Before  Mr.  JtuHce  Oldfidd  and  Mr.  JusHct  Straight 

HAZARI LAL  (Pbtitionbb)  o.  EHERX7  RAI  (Opfosrs  pabtt).* 

Hi§h  C<mt*$  powers  of  revision  under  s,  622  of  Act  X  of  1877  {CivU  Proctdwt 
Cod^^S^gulation  XVJI of  ISO^^Redemption  of  Mortgage. 

After  smortgftge  had  been  foreclosed  under  the  prorisions  of  Begul&Uon  XVH 
of  1806  the  representative  of  the  mortgagor  deposited  the  mortgage  money  in 
Court.  The  District  Judge  ordered  that  the  money  should  be  paid  to  the  mort- 
gagee on  the  ground  that  the  mortgagor  had  not  been  personally  serred  with  the 
notice  required  by  s.  8  of  that  Regulation,  and  that  it  did  not  appear  that  she  had 

Application,  No.  9  of  1881,  for  reyision  under  s.  622  of  Act  X  of  1877  ol  aa 
order  of  J.  W.  Power,  Esq.,  Judge  of  Ghizipur,  dated  the  4th  JaniMry»  1881. 
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been  aware  of  the  foreclorare  proceedings.  The  District  Jadge  subBeqnently 
ordered  the  mortgagee,  who  was  io  posseesion  of  the  mortgaged  property  under 
the  terms  of  the  mortgage,  to  surrender  the  property.  The  mortgagee  applied  to 
the  High  Court  to  revise  these  orders  under  s.  622  of  Act  X  of  1877. 

£fiUthal  the  application  was  entertain ahle  under  the  proTisions  of  that 
section,  and  that  the  orders  of  the  District  Judge  were  made  without  jurisdiction 
and  should  be  set  aside. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  622  of  Act  X  of  1877.  It  appeared 
that  in  1869  one  Imaman  Bibi  had  made  a  conditional  sale  to  thd 
Applicant,  Hazari  Lai,  of  a  certain  share  in  a  certain  village.  In 
1873,  the  term  of  such  conditional  sale  having  expired,  and  the 
mortgage-money  not  having  been  paid,  Hazari  Lai  applied  to  the 
District  Conrt,  under  Refi:ulation  XVII  of  1806,  that  such  con- 
ditional sale  might  be  made  absolute.  The  notice  required  under 
that  Regulation  was  issuerl,  and  in  1874,  on  the  expiry  of  the 
year  of  grace,  without  the  mortgage-money  being  deposited,  such 
•conditional  sale  was  declared  absolute.  In  1880  Imaman  Bibi 
sold  her  right  in  the  property  to  one  Eheru  Bai,  who  deposited 
the  mortgage-money  in  court,  and  applied  to  the  District  Court 
for  redemption.  Hazari  Lai,  who  had  been  placed  in  possession 
of  the  property  by  the  conditional  vendor  under  the  terms  of  the 
conditional  sale,  and  was  in  possession  of  the  same  at  the  time 
of  this  application,  preferred  certain  objections  to  the  application. 
The  District  Judge  ordered  that  the  money  should  be  paid  to 
Hazari  Lai,  on  the  ground  that  the  notice  required  by  Regulation 
XVII  of  1806,  s.  8,  had  not  been  served  on  the  conditional  vendor, 
Imaman  Bibi,  personally,  as  required  by  that  law,  and  that  it  did 
not  appear  that  she  had  heen  aware  of  the  proceedings  to  make 
ihe  conditional  sale  absolute.  With  regard  to  the  objections  pre- 
ferred by  Hazari  fjal,  the  District  Judge  remarked  that  his 
functions  were  merely  ministerial  and  he  need  not  notice  such 
/objections.  The  District  Judge  subsequently  made  an  order 
directing  Hazari  Lai  to  surrender  the  property  to  Kheru  Rai. 

The  present  application  was  preferred  by  Hazari  Lai  for  the 
revision  of  the  District  Judge's  proceedings  on  the  ground  that  he 
bad  acted  without  jurisdiction. 


18S1 


Hazaki  Lal 
Khbbu  Rai. 
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Mr.  Coniariy  Pandit  Ajudhia  Uath,  and  Babu  Jogindro  Sath 
Hasari  Lal    Chaudhri,  for  the  petitioner. 

V, 

EbbaoR&i.  The  Senior  Government  Pleader  {Lh\b,  Juala  Prctead)  and  the 
Junior  Government  Pleader  (Bahn  Dwarka  Nath  Banarji)^  for 
Eheru  Rai. 

The  judgment  of  the  Court  (Oldfield^  J.,  and  Straight,  J.,) 
was  delivered  hy 

Straight,  J.— Since  giving  the  decision  in  application  No.  27  B 
of  1880,  decided  the  10th  June,  1880  (1),  we  have  had  an  opportu- 
nity in  Full  Bench  of  further  considering  the  operation  of  s.  622 
of  the  Procedure  Code,  and  we  are  of  opinion  that  an  application 
such  as  that  now  before  us  is  entertainable  under  its  provisions.  It 
would  be  anomalous,  indeed,  if,  when  we  found,  as  in  the  present 
instance,  that  a  Judge,  ostensibly  acting  under  the  Hegulations  relat- 
ing to  foreclosure,  had  passed  an  order  or  orders  without  jurisdiction, 
we  should  have  no  power  to  interfere  and  protect  the  party  affected. 
In  this  case  the  order  directing  payment  of  the  money  to  Hazari 
Lal,  and  the  lurther  one  respecting  delivery  of  possession  of  the 
mortgaged  property,  were  altogether  ultra  vires  and  should  have  no 
force  or  effect.  The  Judge  remarks  that  his  functions  are  purely 
ministerial,  and  yet  in  the  same  breath  he  deals  with  Hie  matter  as 
if  it  were  before  him  judicially.  The  proceedings  in  foreclosure 
were  perfected  in  1874,  when  the  year  of  grace  having  expired  and 
the  mortgage-money  not  having  been  deposited,  the  mortgagor's 
right  to  redeem  was  gone.  What  remained  for  the  mortgagee  to 
do  was  to  bring  a  suit  for  possession,  the  final  and  conclusive 
method  of  establishing  his  title  if  he  was  out  of  possession,  or  if  in 
possession  to  sue  for  a  declaration  of  his  right.  In  either  of  those 
cases  the  mortgagor  might  have'  set  up,  by  way  of  defenco,  that 
the  foreclosure  had  been  informally  or  irregularly  determined,  or 
that  a  sufficient  deposit  had  been  made,  or  that  nothing  was  due, 
or  he  might  have  made  all  these  matters  ground  for  a  suit  by  him- 
self to  set  aside  the  mortgage  proceedings.  But  of  points  such  as 
these  the  Judge  had  no  power  to  take  cognizance  when  the  appli- 
cation the  subject  of  the  present  revision  was  before  him,  seeing 
that  the  year  of  grace  had  expired  and  the  foreclosure  order  made. 
(1)  Unreported.   Decided  by  Straight,  J.,  and  OidfleM,  J. 
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Id  our  opinion;  it  was  altogether  inc5ompetent  for  him  to  receive 
tbe  money,  or  direct  its  payment  to  Hazari  Lai.  As  to  the  further 
order  dispossessing  tiie  mortgagee,  it  was  quite  erroneous  and 
without  jurisdiction.  This  application  must,  therefore,  succeed, 
and  the  two  orders  of  the  Judge  hereinbefore  mentioned  must  be 
Bet  aside.    The  applicant  will  receive  his  costs. 

Application  aU<njoed» 
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Before  Mr.  Justice  Oilfield  cmd  Mr.  Justice  Straight. 

RATI  RAM  AWD  ANOTHER  (JUDOMENT-DEBTORS)  V   CHIBANJI  LAL 
AFD  AUOTHER  (OPPOSITB  PAItTIBS).* 

SaU  in  exectUion  of  decree—Separate  sales  in  execution  of  decrees— Aa  X  qf  1877 
(jOioil  Procedure  Code),  s.  295. 

Application  was  made  for  execution  of  a  decree  for  monej  againet  R,  and 
also  for  execution  of  a  decree  for  money  against  R  and  another  person  jointly  and 
seTerally.  Certain  immoTeable  property  belonging  to  R  was  sold  in  execution  of 
the  first  decree,  the  assets  which  were  realized  by  such  sale  being  sufficient  to 
satisfy  the  amounts  of  both  decrees,  Such  property  was  then  sold  a  second  time 
in  execution  of  the  second  decree.  Heldt  under  these  circumstances,  that  the 
second  sale  should  be  set  aside,  not  being  allowable  with  reference  to  the  provisions 
of  a.  295  of  Act  X  of  1877. 

Onb  Tnlsi  Ram  and  one  Karori  Mai  held  a  decree  for  Rs. 
63- 1 3-0  against  one  Rati  Ram.  One  ChiraBji  Lai  held  another  decree 
for  Rs.  365-13-6  against  Rati  Ram  and  one  Juala  Singh  jointly 
and  severally.  Rati  Ram  owned  sixty-six  bighas  of  land,  and 
Jnala  Singh  owned  forty-five  bighas ;  and  the  two  persons  owned  318 
bighas  in  common.  The  whole  of  this  property  was  separately 
attached  and  ordered  to  be  put  up  for  sale  in  execution  of  each  of 
these  decrees.  The  officer  conducting  the  sales  first  put  up  to  sale 
the  sixty-six  bighas  of  land  belonging  to  Rati  Ram  and  his  interest 
in  the  land  held  by  him  and  Juala  Singh  in  common,  in  execution 
of  the  decree  first  mentioned,  and  the  lot  was  knocked  down  for 
Rs.  435,  a  sum  sufficient  to  satisfy  both  decrees.  The  officer  then 
proceeded  to  put  up  for  sale  again  in  execution  of  Ohiranji  Lai's 

•  First  Appe«l»  No.  172  of  1880,  from  an  order  of  Ahmad  Hnsain  Khan, 
Moosif  of  Nagina,  in  the  District  of  Moradabad,  dattd  the  19th  July,  1880. 
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decree  the  propertj  which  had  been  alreadj  sold,  and  alao  the  fort j- 
five  bighas  of  land  belonging  to  Jaala  Singh  and  his  interest  in  the 
land  held  by  him  and  Rati  Ram  in  common,  and  the  lot  fetched 
Rs.  140.  Rati  Ram  and  Jnala  Singh  joined  in  preferring  objections 
to  this  second  sale,  contending  that,  under  the  circumstances, a  second 
Bale  was  irregular,  and  they  had  been  substantially  injured  by  such 
irregularity.  The  Court  executing  the  decrees  held  that  the  officer 
conducting  the  sales  was  bound  to  hold  separate  sales,  and  therefore 
had  not  acted  irregularly  in  so  doing.  The  judgment-debtors 
appealed  to  the  High  Court. 

Munshi  Banuman  Prasad y  for  the  appellants. 

Pandit  Bishambhar  Nath  and  Munshi  Sukh  Ram^  for  the  res- 
pondents. 

The  judgment  of  the  Court|  after  stating  the  facts,  continued 
as  follows : — 

Oldfield,  J.  (Straight,  J.,  concurring). — In  my  opinion,  the 
second  sale  should  be  set  aside.  The  re-sale  of  the  property  already 
sold  in  execution  of  the  first  decree  is  not  allowable  with  reference 
to  the  provisions  of  s.  295,  Civil  Procedure  Code,  by  which,  when- 
ever assets  are  realized  by  sale,  and  more  persons  than  one  have, 
prior  to  the  realization,  applied  to  the  Court  by  which  such  assets 
are  held  for  execution  of  decrees  for  money  against  the  same  jndg- 
ment-debtor,  and  have  not  obtained  satisfaction  thereof,  such  assets^ 
after  deducting  the  costs  of  the  realization,  shall  be  divided  rateably 
among  all  such  persons.  Chiranji  Lai  held  a  decree  for  money 
against  Rati  Ram  for  the  amount  of  which  he  and  others  were- . 
jointly  and  severally  liable,  and  he  had  applied  for  execution  against 
Rati  Ram,  and  was  entitled  to  share  rateably  in  the  assets  realized 
by  the  first  sale  under  s.  295  ;  but  the  property  of  Rati  Ram  could  not 
be  again  sold  in  satisfaction  of  his  decree.  That  decree  also  could 
have  been  fully  satisfied  out  of  the  assets  realized  by  the  first  saler 
1  would  decree  the  appeal  with  costs  and  set  aside  the  sale. 


Appeal  attctml* 
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FULL  BENCH. 


1881 
March  26. 


Befott  Sir  Robert  Stuart,  Kt,  Chief  Justice,  Mr,  Justice  Piarxon,  Mr.  Justice 
Spanhie,  Mr,  Justice  Oldfield,  and  Mr,  Justice  Straight. 

KANHATA  LAL  (Plaihtiff)  «.  STOWELL  (Dbfewdant). 

^ote  or  memorandum  acknowledging  Debt^ Promissory  Note — Jnsufficienily  stamped 
doeumenty  admissibility  in  evidence  of-^Act  XVIII  of  1869  (  General  Stamp  Aety, 
s.  3  (25),  tck,  il,  No,  6. 

The  plaintiff  sold  and  delivered  certain  goods  to  the  defendant.  The  defen- 
dant gaye  the  plaintiff,  in  respect  of  the  price  of  such  goods,  the  following  instru- 
ment: "Agra,  14th  November,' 1877.  Due  to  K,  cloth  merchant,  the  sum  of 
Rb  200  only  to  be  paid  next  January,  1878."  This  instrttment  was  stamped  with 
a  one  anna  adhesive  stamp.  The  plaintiff  claimed  in  the  present  suit  from  the 
defendant  Rs.  200,  and  interest  on  that  amount  at  twelve  per  cent,  per  annum, 
from  the  14th  Norember^  1877,  to  the  date  of  suit.  Held  by  Stuart,  C.J., 
Fbakson,  J.,  0i>D7iKLD,  J.,  and  Stbaioht,  J.,  treating  the  suit  as  one  for  a 
debty  that,  although  such  instrument  was  not  admissible  in  evidence  as  a  promif^sory 
note,  as  it  was  insufficiently  stamped,  it  was  nevertheless  admissible  as  proof 
of  an  acknowledgment  of  such  debt. 

Per  Spankib,  J.,  treating  the  suit  as  based  upon  a ''  promissory  note,  that 
«uch  instrument,  being  insufficiently  stamped,  was  not  admissible  in  evidence. 

This  was  a  reference  to  the  High  Court  by  Major  F.  W.  Chat- 
terton,  Judge  of  the  Cantonment  Court  of  Small  Causes  at  Agra. 
The  plaint  in  the  suit  out  of  which  this  reference  arose  stated  a& 
follows:  (i).  That  the  plaintiff  had  supplied  the  defendant  with 
goods  from  the  year  1875  to  1877  as  per  account-books;  (ii)  that 
the  defendant  acknowledged  a  sum  of  Rs.  200  to  be  due  for  the 
said  goods  on  the  14th  November,  1877,  as  per  memorandum 
annexed  ;  ^iii)  that  the  defendant  bad  not  paid  the  same  ;  and  (iv) 
that  the  plaintiff  prayed  judgment  for  Rs.  200  principal,  and  Rs.  72 
interest,  at  Rs.  12  per  cent.,  for  three  years,  or  Rs.  272  in  all.  The 
defence  to  this  suit  was  that  the  document  referred  to  in  the  plaint 
was  a  promissory  note  and  was  not  admissible  in  evidence,  in  the 
first  place,  because  it  was  not  sufficiently  stamped,  and,  secondly,  be- 
cause it  was  not  stamped  at  the  time  of  execution.  That  document, 
which  was  signed  by  the  defendant,  and  bore  a  one  anna  adhesive 
stamp,  was  in  these  terms  :  "  Agra,  14th  November,  1877. — Due 
to  Kanhaya  Lai,  cloth-merchant,  the  sum  of  Rs.  200  only,  to  be 
paid  next  January,  1878."    The  plaintiff  contended  that  the  docu- 
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ment  was  not  a  promissory  note,  bu4  was  merely  an  acknowledgment 
of  a  debt  given  to  him  by  the  defendant  in  order  to  save  limitation^ 
and  it  was,  therefore,  properly  stamped ;  and  he  farther  contended 
that  it  was  stamped  at  the  time  of  execution.  The  8mall  Oanse 
Court  Judge  was  of  opinion  that  the  document  was  a  promissory 
note,  but  being  doubtful  en  the  question  referred  it  to  the  High 
Court  for  decision. 

The  reference  was  laid  before  Spankie,  J.,  and  Straight,  J.,  who 
differed  in  opinion  as  to  the  answer  to  be  made  to  the  reference, 
and  submitted  the  matter  to  the  Full  Bench.  The  opinions  of  those 
learned  Judges  were  as  follows  :  — 

Spankie,  J. — We  are  asked  whether  an  instrument  running  in 
the  following  words  is  or  is  not  a  promissory  note  :  Agra,  14tb 
November,  1877. — Due  to  Kanhaya  Lai,  cloth- merchant,  the  sum 
©f  Rs.  20O  only,  to  be  paid  next  January,  1878.*'  The  claim  of  the 
plaintiff  is  that  be  supplied  the  defendant  with  goods  from  the  year 
1875  to  1877,  details  being  entered  in  his  account-books;  that  the 
defendant,  on  the  14th  November,  1877,  acknowledged  a  balance 
efBs.  200,  as  per  memo,  annexed/' i.e.,  the  instrument  referred 
to  us.  He,  plaintiff,  Dot  having  been  paid  in  January,  1878,  sue» 
for  the  Bs.  200,  with  interest  for  three  years  from  the  date  of  the 
instrument.  The  defendant  pleads  that  the  instrument  is  inadmis- 
sible, being  an  insufficiently  stamped  promissory  note,  and  because 
it  was  not  stamped  at  the  time  of  execution.  The  plaintiff  avers 
that  the  memorandum  is  nothing  more  than  an  acknowledgment 
of  the  money  due  to  himself  by  the  defendant  It  seems  to  me 
that  we  are  concerned  with  the  question  so  far  aa  this — Is  the 
document  the  note  or  memorandum  referred  to  in  art  5,  sch.  ii  of 
the  General  Stamp  Act  of  18^)9,  or  is  it  a  promissory  note  referred 
to  in  art  2,  sch.  i  of  that  Act  ?  In  coming  to  a  conclusion  on  the 
question,  we  must  be  guided  by  the  wording  of  the  Stamp  Act 

The  note  or  memorandum  in  art  5,  sob.  ii  of  the  General 
Stamp  Act  is  *^  written  in  any  book  or  written  on  a  separate  paper, 
whereby  any  account,  debt  or  demand,  or  any  part  of  any  account, 
debt  or  demand  therein  specified,  and  amounting  to  Rs.  20  and 
upwards,  is  expressed  to  have  been  balanced  or  is  acknowledged  to 


1881 


KAVHkYA 

Lal 

9. 

Stoweix. 


Digitized  by 


rOL.  ill.]  AIXAflABAO  SBRIGS.  5gj 

be  due."  A  promissory  note  is  defined  by  cl.  (25),  s.  3  of  the  Act  as  1881 
indading  "  every  iQstrmnent  whereby  the  maker  engages  absolutely  ^^^^^ 
to  pay  a  specified  sam  of  money  to  another  at  a  time  therein  limited,  Lal 
•or  oo  demand,  or  at  sight/'  The  instrument  referred  to  us  is  an  Siowbll. 
acknowledgment  of  a  balance  of  account  due,  but  it  is  something 
more.  Had  it  ran  thus :  Due  to  Eanhaya  Lai  the  sum  of  Rg. 
2t0/'  and  had  it  been  written  when  the  accounts  were  gone  into 
«nd  balanced,  it  would  have  been  the  note  or  memorandum  referred 
to  in  art  5,  sch.  ii  of  the  Act.  But  when  the  words  to  be  paid 
next  January,  ISTS,*^  are  added,  I  think  that  the  instrument  becomes 
eomething  more  than  the  mere  note  or  memorandum,  and  falls  with- 
in the  definition,  for  the  purposes  of  the  Stamp  Act,  of  a  promis- 
sory note,  because  the  maker  engages  absolutely  to  pay  Rs.  200 
to  Kanhaya  Lai  within  a  limited  time,  ix.,  in  January,  1878.  I 
may  add  that  there  can  be  tio  doobt  that  the  instrument  is  sued  on, 
for  the  plaintiff  claims  interest  upon  Rs.  200  from  the  date  of  the 
note,  14th  November,  1877,  to  the  date  of  suit.  If  it  was  a  mere 
note  or  memorandum  under  art.  5,  scL  ii,  he  was  obliged  to  sue 
npon  it,  as  an  acknowledgment  of  the  money  being  due,  or  the 
claim  would  have  been  barred  by  limitation.  1  would  say  that  the 
instrument  should  be  stamped  aa  a  promissory  note. 

8TBAiaHT,  J. — I  cannot  concur  in  the  view  of  my  honourable 
colleague  Mr.  Justice  Spankie.  The  question  really  submitted  by 
the  referenoe  is  whether  the  document  to  which  our  attention  is 
called  was  admissible  as  evidence  in  the  case  before  the  Small 
Cause  Court  Judge.  The  plaintiff  by  his  suit  sought  to  recover 
the  sum  of  Rs.  200  principal  for  goods  sold  and  delivered  to  the 
defendant  between  the  years  1875  and  1877,  with  interest,  and  his 
plaint  is  substantially  framed  as  for  a  debt  due,  for  the  debt  was 
Dot  destroyed,  only  the  remedy  was  barred,  but  for  the  paper  of 
14th  November,  1877,  which  was  tendered  in  evidence  as  an 
acknowledgment  that  would  save  limitation.  It  was  not  offered  in 
proof  as  a  promissory  note,  or  to  establish  anything  more  than  the 
collateral  fact  that  on  a  particular  day  the  defendant  had  admitted 
a  specific  sum  to  be  due  and  owing  from  him.  Why,  because  the 
document  contains  incidental  words,  amounting  to  a  promii»e 
to  pay,  while  its  direct  and  substantial  oharacter  is  that .  of  an 
acknowledgment  of  debt,  it  is  to  be  excluded  from  proof,  I  cannot 
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understand.  The  question  between  the  parties  was  not  whether 
the  defendant  had  promised  to  pay  the  plaintiff  his  debt,  bat  whe- 
ther that  debt  was  due  and  recoverable.  The  defendant  never  denied 
the  genuineness  of  the  paper  writing  of  14th  November,  1877,  or 
questioned  the  accuracy  of  the  amount  alleged  to  be  owing  from 
him,  in  respect  of  which  the  acknowledgment  was  given.  I  think^ 
therefore,  that  the  Small  Cause  Court  Judge  was  in  error  in 
refusing  to  receive  the  document  in  evidence^  and  would  so  inform 
him.  As  authority  in  favour  of  the  view  I  have  expressed  I  may 
mention  the  case  of  Matheson  v.  Ross^  2  H.  L.  Cas.  286 ;  Gould  v. 
Coomhsy  14  L.  J.,  C.  P.  p.  175 ;  and  Dhondu  Jagannaih  v.  Nara- 
yan  Ramchaudra^  I  Bom.  H.  C.  Rep.,  47. 

Mr.  Rossy  for  the  plaintiff. 

Tlie  defendant  did  nut  appear. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

Pearson,  J.,  (Stuart,  C.J.,  and  Oldfield,  J.,  concurring). — 
We  concur  in  the  view  taken  by  Mr.  Justice  Straight,  and  woahl 
inform  the  Small  Cause  Court  Judge  in  reply  to  his  reference  that, 
although  the  document  in  question  is  not  admissible  in  evidenoe 
as  a  promissory  note  in  proof  of  a  pronjise  to  pay,  by  reason  of  its 
being  insufficiently  stamped,  it  is  nevertheless  admissible  on  the 
stamp  which  it  bears  as  a  memorandum  in  proof  of  an  acknowledg- 
ment of  a  debt. 

Spankhs,  J. — I  do  not  look  uppn  the  npte  as  haying  been 
used  solely  as  s^n  acknowledgment  of  debt  I  see  no  reason  to 
change  my  opinion  that  the  plaintiff  sues  on  the  note  and  claims 
principal  and  interest  because  the  money  due  was  not  paid  in 
January.  When  asked  whether  the  note  was  a  promissory  note 
within  the  definition  of  the  Stamp  Act  or  merely  an  acknowledg- 
ment of  a  debt,  I  am  compelled  by  the  terms  of  the  definition  in 
tlie  Stamp  Act  to  say  that  within  the  meaning  of  that  Act  the 
document  is  a  promissory  note.  As  the  instrument  is  recorded,  it 
not  only  acknowledges  a  debt,  but  it  is  a  promise  to  pay  the  same 
in  January,  1878.  It  is  a  new  contrapt,  and  because  there  was  a 
breach  of  it,  the  plaintiff  sued.    lu  a  ease  which  came  before  the 
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Court,— JtfaiittZ  Ahmad  v.  Iftikhar-un-nissa  (\)^ in  a  docoment 
which  acknowledged  a  debt  of  Rs.  975  as  being  due  to  the  plaintiff 
there  were  the  words  "I  promise  to  pay  you  this  sum  in  two  months.*' 
This  instrument  was  held  to  be  a  promissory  note,  though  both  the 
lower  Courts  had  held  it  to  be  nothing  more  than  a  note  or  n;emo- 
randum  falling  under  art.  5,  sch.  ii,  Act  XVIII  of  1869. 

Straight,  J. — I  have  nothing  to  add  to  the  remarks  made  by 
me  in  my  former  judgment,  or  to  the  opinion  therein  expressed,  to 
which  I  still  adhere. 

Be/ore  Sir  Robert  Stuart,  Kt.,  Chief  Jtutice,  Mr.  Juttice  Pearaon,  Mr,  Justice 
Spankie,  Mr.  Justice  Oldjield,  and  Mr.  Justice  Straight, 

DEBI  RAI  (JuDGMBNT-DKBTOB)  t,  GOEAL  PRASAD  (Dboree-holdbr).* 

ExecuUoH  of  decree — Execution  of  compromise^ Estoppel, 

The  parties  to  a  decree  for  the  payment  of  oioncy  altered  by  agreement 
sach  decree  as  regards  the  mode  of  payment  and  the  interest  payable.  For  many 
years  such  agreement  was  executed  as  a  decree,  without  objection  being  taken 
by  the  judgment-debtor.  On  the  1st  March,  1878,  the  holder  of  such  decree 
applied  for  execuiion  of  such  agreement.  The  judgment-debtor  objected  that 
sneh  agreement  could  not  be  executed  as  a  decree,  and  such  application  should 
therefore  be  disallowed.  Held  (OLi^riBLD^  J.^dissenting)  that  such  agreement  could 
Dot  be  executed  as  a  decree,  and  such  application  could  not  be  entertained,  and 
that  the  judgment-debtor  was  not,  by  reason  that  he  had  submitted  to  the  execu- 
tion of  such  agreement  as  a  decree,  estopped  from  objecting  to  its  continued 
execution  as  a  decree. 

This  was  a  reference  to  the  Full  Bench  by  Pearson,  J,,  and 
Oldfield,  J.  The  facts  of  the  case  and  the  point  of  law  referred  arc 
sufficiently  stated  for  the  purposes  of  this  report  in  the  order  of 
reference,  which  was  as  follows 

Oldfibld,  J. — A  decree  was  obtained  by  the  respondent 
against  the  appellant  in  this  case  on  the  14th  December,  1863, 
for  a  sum  of  money  bearing  interest  at  Re.  1  per  cent,  per  annum. 
The  decree  continued  to  be  executed  up  to  September,  1870. 
Subsequently,  in  the  course  of  proceedings  taken  in  execution  of 
the  decree,  the  parties  entered  into  an  agreement  by  a  deed,  dated 

♦  Second  Appeal,  No.  86  of  1879,  from  an  order  of  W.  Young,  Esq.,  Judge 
of  Moradabad,  dated  the  9th  July,  1379,  reversing  an  order  of  Maulvi  (5ami-ulla 
KLhao,  Sobordinajte  Jadge  of  Moradabad,  dated  the  27th  July,  1878. 

(1)  N.-W.  P.  H.  C.  B.,  1875,  p.  124. 
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14th  September,  1871,  by  which  it  was  arranged  that  the  sum  of 
Rs.  1,277-8-0  due  on  that  date  should  be  paid  by  the  judgment- 
debtor  with  interest  at  14  annas  per  cent  per  mensem  in  two^ 
equal  instalments  at  the  end  of  1872  and  1873,  respectively,  and 
in  case  of  default  of  payment  of  the  instalments,  it  would  be  compe- 
tent for  the  decree-holder  to  realize  the  entire  amount  of  the  decree 
in  a  lump  sum,  with  interest  at  Rs.  2  per  cent  per  annum,  from  the 
date  of  breach  of  contract,  from  the  Judgment-debtor  personally 
and  from  his  property.  An  application  was  made  by  the  decree- 
holder  to  execute  the  decree  in  the  terms  of  the  above  agreement 
on  21st  July,  1873,  and  the  judgment-debtor's  property  was 
attached,  and  a  date  for  sale  fixed  ;  but  the  proceedings  came  to  an 
end  on  24th  October;  the  attachment,  however,  continued  in  force. 
Another  application  for  execution  was  made  on  28th  November, 
1874,  which  was  struck  off  on  10th  May,  1875.  Again  on  the 
12th  January,  1876,  the  decree-holder  applied  for  execution,  and 
the  judgment-debtor's  property  was  advertised  for  sale.  Part  pay- 
ment towards  satisfaction  of  the  decree  was  made  by  the  judgment- 
debtors.  The  property  was  sold  on  23rd  October,  1876  ;  but  the 
sale  was  subsequently  cancelled  oa  2iad  June,  1877,  and  the  case 
struck  off.  On  22^nd  J une,  1877,  the  decree-holder  again  made  appli 
cation  to  execute,  and  the  judgment-debtor's  property  was  sold,  and 
the  sale  was  confirmed  on  20th  September,  1877.  In  all  the  above 
proceedings  the  Court  allowed  execution  on  the  terms  of  the  agree- 
ment dated  14th  September,  187  U  On  the  1st  March,  1878,  the 
decree-holder  again  made  application  to  execute  the  decree  on  the 
terms  of  the  said  agreement ;  and  this  application  is  the  subject  of 
the  appeal  before  us.  The  Court  of  first  instance  has  held  that  the 
agreement  superseded  the  decree  which  became  no  longer  capable 
of  execution,  and  it  dismissed  the  application.  The  Judge,  on  the 
other  hand,  has  allowed  execution  of  the  decree  under  the  agree- 
ment, exoept  in  so  far  as  its  terms  allowed  enhanced  rate  of  interest 
to  be  charged.  The  judgment-debtor  in  appeal  contends  that  the 
decree  of  14th  December,  1863,  was  superseded  by  the  agreement 
dated  14th  September^  1871,  and  execution  cannot  proceed  oh  the 
agreement,  and  the  decree-holder's  application  should  be  disallowed. 
We  refer  the  case  to  the  Full  Bench  of  the  Court  The  following 
cases  may  be  referred  to;  Sadasiva  FUlai  y.  Kumalinga  JPUlai, 
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15  B.  L.  B.  383 :    Sheo  Oolam  Lall  v.  Beni  Promdy  I.  L.  R.,  5  ^^^^ 
^1<5-  27.  DkbiRai 

V. 

Pandit  Bishambhar  Nath^  for  the  appellant.  Ookal 

Pbabad. 

Munslii  Uanuman  Prasad  and  Mir  Zahur  Huaain^  for  the 
respondent. 

The  following  jndgmenls  were  delivered  by  the  Fall  Bench 

Stuart,  C.J. — On  the  case  stated  in  the  reference  I  am 
clearly  of  opinion  that  the  Judge  was  wrong,  and  that  the  more 
correct  vicAv  of  the  law  has  been  taken  in  the  judgment  of  the 
Court  of  first  instance.  I  have  looked  into  the  records  for  tbe 
very  words  of  the  agreement  of  the  14th  September,  1871,  and  I 
find  that  it  contains  a  distinct  statement  of  the  money  due  under 
that  date.  It  states :  "  Whereas,  &c,,  it  has  been  settled  that 
the  whole  of  the  amount  of  the  decree,  principal  with  interest 
and  costs  due  up  to  date,  being  Rs.  1,677-b-O,  is  declared  to  be 
due  to  the  decree-holder  from  us  the  judgment- debtors,  and  out  of 
that  the  said  judgment-debtors  have  paid  Rs.  400  to  me,  the 
decree-holder;  and  as  regards  the  balance  of  Rs.  1,277-8-0,  the 
amount  of  the  decree,  it  is  settled  that  Rs.  638-12-0  out  of  it 
is  to  be  paid,  with  interest  at  14  annas  per  cent,  from  this  day,  at 
the  end  of  1872,  and  Rs.  638-12-0  at  the  said  rate  is  to  be  paid  at 
the  end  of  1873,  and  in  the  event  of  default  in  paying  the  instal- 
ments the  decree-holder  shall  be  at  liberty  to  reahze  the  whole 
amount  of  decree  in  one  lump  sum,  with  interest  at  two  per  cent, 
per  mensem  from  the  date  of  the  default,  from  the  hypothecated 
and  other  property  of  the  judgment-debtors;  and  the  properly 
hypothecated  under  the  decree  should  still  remain  hypothecated 
and  pledged  ;  and  we  the  judgment-debtors  shall  raise  no  objection 
in  respect  of  the  instalment,.  4&c.,  therefore  we  have  executed  this 
by  way  of  compromise  that  it  may  serve  as  an  authority."  Now, 
in  the  first  place,  I  hold  that  this  amounted  to  a  complete  aban- 
donment of  the  decree  as  such,  and,  secondly,  that  this  was  an 
agreement  not  for  the  purpose  of  keeping  the  decree  alive  for  exe- 
cution, but  as  a  mere  record  of  the  sum  that  was  due  by  the  one 
party  to  the  other,  and  that  such  an  agreement  could  not  be  en-» 
forced  in  the  execution  department,  but,  if  at  aU,  only  by  a  separate 
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suit.  The  words  in  the  acrreement  "  the  whole  of  the  amount  of  the 
decree  "  and  "  the  whole  amount  of  decree  in  one  lump  sum  "  did 
not  and  do  not  mean  that  the  decree  itself  was  to  be  executed  to  that 
effect,  but  were  merely  intended  as  terms  descriptive  of  the  amonnt 
acknowledtred  to  be  due  by  the  party  who  had  been  judgment- 
debtor  to  the  party  who  had  been  decree-holder.  The  decree  hact 
thus  become  incapable  of  execution  not  only  by  the  kw  of  limita* 
tion,  but  by  estoppel  under  the  agreement  which  superseded  it 

The  case  of  Stowcll  v.  Billings  ( i),  decided  by  Spankie,  J.,  and- 
myself,  appears  to  be  in  point  so  far  as  it  goes,  and  the  same 
remark  applies  to  the  case  of  Slieo  Golam  Loll  v.  Bent  Prasad  (2). 
With  regard  to  the  case  of  Sadasim  Pillai  v.  Ramclinga  Pillcn  (3), 
it  is  an  authority  directly  in  favour  of  the  view  I  have  explained^ 
that  in  such  a  case  as  the  present  the  only  remedy  is  bj  a  suit  on 
the  agreement,  if  any,  and  determines  the  particular  case  then 
before  the  Council  under  "  the  special  circumstances,"  which  it  wa» 
considered  "take  theplaintiflTs  claim  out  of  the  general  rule."  The 
appeal  to  this  Court  should  therefore  be  allowed,  iihe  order  of  the 
lower  appellate  Court  reversed,  and  that  of  the  Court  of  first  in- 
stance restored  with  all  costs. 

Pbabson,  J. — The  point  for  consideration  appears  to  be  whether 
a  judgment-debtor,  who  submits  to  the  partial  execution  in  the 
execution  of  decree  department  of  a  compromise  by  which  a 
decree  has  been  superseded,  is  estopped  from  afterwards  objecting 
to  the  continued  execution  in  tiiat  department  of  the  same  com- 
promise. It  seems  sufficient  to  observe  that  the  execution  of  a  com- 
promise is  not  within  the  competency  of  a  Court  in  the  execution 
of  decree  department ;  and  that  the  conse:it  of  the  parties  to  the 
decree  or  the  conduct  of  either  of  them  cannot  give  to  the  Court  a 
jurisdiction  which  the  law  does  not  confer  upon  it.  In  the  case 
before  us,  the  proceedings  in  execution  of  the  compromise  dated 
14th  September,  1871,  being  null  and  void  for  want  of  jurisdiction 
must  count  for  nothing;  and  the  appUcation  of  the  1st  March,  1878, 
which,  if  it  be  an  application  for  the  execution  of  the  compromise, 
cannot  be  entertained,  and,  if  it  be  an  application  for  the  executicm 

(Ij  I.  L  R.,  1  All.  350.       (2^  I.  L.  R.,  6  Calc.  27. 
(3)  15  B,  L.  R.  383. 
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of  the  decree  of  the  14th  December,  1863,  is  barred  hy  liraifation.  I  ^^^^ 
woold  allow  the  appeal  with  costs,  reversinor  the  lower  appellate  p^^^ 
Courtis  order  and  restoring  that  of  the  Court  of  first  instance. 


SpaneIB,  J.— It  appears  to  me  that  the  rulinsr  of  this  Court, 
and  indeed  of  the  Presidency  Court  io  which  attention  was  directed, 
in  the  case  of  Stowtll  v.  Billings  (1)  is  unaffected  by  the  decision 
of  the  Privy  Council  noticed  by  the  Judges  who  referred  the  pre- 
sent case.  Their  Lordships  of  the  Privy  Council  remark  in  that 
taM^Sadasiva  Pillai  v.  Ramnlinga  Pillai  (2) — as  follows  : — It 
was,  however,  contended,  as  to  the  principal  of  the  mesne  profits  in 
question,  that  the  special  circumstances  of  this  case  take  the 
plaintifiTs  claim  out  of  the  general  rule  ;  and  are  sufficient  to  sup- 
port the  order  of  the  Civil  Court  of  the  Slat  of  January,  1872. 
And  their  Lordships  will  now  proceed  to  consider  what  those  cir- 
cumstances are  and  the  legal  effect  of  them.*'  The  plaintiff  in 
that  case  had  obtained  a  decree  for  possession,  and  had  there  been 
no  appeal,  and  the  decree  had  been  followed  by  immediate  execu- 
tion, he  would  have  been  put  into  possession  of  his  lands,  and 
would  ever  since  have  received  the  rent  and  profits  of  them.  The 
only  mesne  profits  touching  which  any  question  would  have  arisen 
would  have  been  those  for  the  year  between  the  date  of  institu- 
tion of  the  suit  and  that  of  the  decree.  Execution  was  suspended 
but  not  necessarily  suspended  by  the  appeal,  and  the  defendant 
could  only  remain  in  possession  on  the  terms  of  giving  security 
for  execution  of  the  decree  should  it  be  affirmed  against  him.  He 
did  80.  The  instruments  which  he  executed  were  addressed  to 
the  Civil  Court.  They  contained  an  obligation  to  pay  subsequent 
mesne  profits  for  the  years  which  they  respectively  cover,  and 
pointed  even  more  plainly  to  the  ascertainment  of  the  amount  of 
such  profits  when  the  decree  should  come  to  be  executed,  and 
to  their  realization,  if  not  then  paid  by  the  Court.  Their  Lord- 
ririps  thus  describe  the  effect  of  these  documents.  "The  effect  then 
of  each  document  seems  to  be  an  undertaking  on  the  part  of  the 
person  executing  it,  and  that  not  by  a  mere  written  agreement 
between  the  parties,  but  by  an  act  of  the  Court,  that  in  considera- 
tion of  his  being  allowed  to  remain  in  possession  pending  the 
(1)  L  L.  R.,  1  All.  850.  (2)  15  B.  L.  R.,  3S3. 
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1881  appeal,  he  will,  if  the  appeal  goes  against  him,  account  in  that  snit^ 
"  jjjgj  before  that  Court,  for  the  mesne  profits  of  the  year  in  question/* 

V.  In  consequence  of  the  execution  of  these  instruments  their  Lord« 
Pba8ad»  ships  were  of  opinion  that  the  defendant  came  under  an  obh'ga^ 
tion  to  account  in  the  suit  for  the  subsequent  mesne  profits  of 
plaintiff's  land.  They  held  that  this  liability  made  the  accounting 
a  question  relating  to  the  execution  of  the  decree**  within  the 
meaning  of  the  latter  clause  of  the  section.  But  even  if  it  did 
not,  they  thought  that  upon  the  ordinary  principles  of  estoppel  the 
defendant  could  not  now  be  heard  to  say  ^^that  the  mesne  profitd 
in  question  are  not  payable  under  the  decree.'* 

It  will  thus  be  seen  why,  notwithstanding  the  general  rale  of 
^  all  the  Courts  in  India  that,  where  the  decree  is  silent  touching 

interest  or  mesne  profits  subsequent  to  the  institution  .of  the  snit, 
the  Court  executing  the  decree  cannot  under  the  clause  in  question 
give  execution  for  such  interest  or  mesne  profits,  their  Lord- 
ships in  the  case  of  Sadasim  Pillai  v.  RamaLinga  Piliai  (l| 
held  the  defendant  liable  to  account  for  the  mesne  profits  in  execu- 
tion of  the  decree.    The  case  was  a  special  one.    The  defendant 
had  come  under  an  obligation  to. the  Court  itself  to  account  in  the 
suit  for  the  subsequent  mesne  profits,  which  was  capable  of  being 
enforced  by  proceedings  in  execution.    The  liability  had  made 
the  accounting  a  question  relating  to  the  execution  of  the  decree 
within  the  meaning  of  the  latter  clause  of  s«  11  of  Act  XXI II  of 
1861,  and  if  it  did  not,  defendant  was  estopped  from  saying  that 
the  mesne  profits  were  not  payable  under  the  decree.    When  the 
defendant  himself  created  the  obligation  the  decree  had,  not  been 
put  in  execution.    There  was  no  question  of  altering  or  varying 
the  terms  of  the  original  decree.    By  his  own  act  the  defendant 
had,  in  giving  security  for  the  due  performance  of  the  appellate 
Courtis  decree,  to  account  for  the  subsequent  mesne  profits  in  the 
suit,  and  that  being  so,  he  could  not  be  allowed  afterwards  to  say 
that  they  were  not  payable  under  the  decree.   The  Court  executing 
the  decree  called  upon  the  defendant  to  execute  the  instruments, 
and  they  were  executed  pursuant  to  the  order  of  the  Court  But 
the  circumstance  of  the  case  before  us  are  quite  differmt.  The 

(1)  16  B.  L.  B. 
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decree  was  dated  14th  December,  1863,  and  ^as  for  a  sum  of  money  ^881 
(Rs.  1,440)  bearinoj  interest  at  12  per  cent.,  and  it  continued  to  be  ' 
executed  until  September,  1870.    Subsequently,  in  the  course  of 
proceedings  taken  in  executjon  of  the  decree  the  parties  entered  PaASAih 
into  an  agreement  by  a  deed  dated  14th  September,  1871,  by 
which  the  amount  due  on  that  date  under  the  decree  was  stated  to 
be  Rs.  1,277-8-0,  and  it  was  arran^^ed  that  it  should  be  paid  with 
interest  at  14  annas  per  mensem  in  two  equal  instalments  at  the 
end  of  1872  and  1873,  respectively,  and  in  case  of  default  of  pay- 
ment of  the  instalments,  the  decree-holder  was  at  liberty  to  realize 
the  entire  amount  of  the  decree  in  a  lump  sum,  with  interest  at  24 
per  cent.,  from  the  date  of  the  breach  of  contract,  from  the  judgment- 
debtors  personally  and  from  their  property.    This  compromise,, 
as  it  is  oalled,  completely  altered  the  terms  of  the  decree.  The 
amount  held  to  be  due  became  payable  by  instalments,  whereas 
the  decree  made  the  amount  payable  at  once  at  the  rate  of  one 
rupee  per  cent,  interest  per  mensem,  but  the  agreement  reduced 
the  rate  to  14  annas  per  mensem,  and  it  provided  that  in  case  of 
default  the  rate  of  interest  should  be  increased  to  Rs.  2  per  men- 
sem, and  that  the  decree-holder  should  realize  the  entire  amount 
of  the  decree  in  a  lump  sum.    The  Judge  observes  that  the  agree- 
ment is  strictly  conformable  to  the  procedure  described  in  s.  210 
of  Act  X  of  1877.    But  even  if  this  were  so,  the  lower  appellate 
Court  overlooks  the  fact  that,  when  the  Court  admitted  the  agree- 
ment which  varied  the  terms  of  the  decree,  it  had  no  authority  to  do 
8o.    The  Court  executing  the  decree  had  no  power  to  execute 
another  agreement  in  lieu  of  the  decree.    In  all  decrees  for  the 
payment  of  money  the  Court  might  for  any  sufficient  reason  order 
that  the  amount  should  be  paid  by  instalments  with  or  without  in- 
terest (s.  194  of  Act  VIII  of  1859).   But  the  order  was  to  be  look- 
ed for  in  the  decree,  and  could  not  be  made  by  the  Cotirt  executing 
the  decree.    The  ciroumstanoe  that  what  was  done  in  1611  corres- 
ponds with  the  procedure  laid  down  in  Act  X  of  1877  woald  not 
make  the  Court's  action  in  1871  legal.    But  in  point  of  fact  the 
procedure  in  1871  did  not  correspond  with  that  in  s.  210  of  Act  X, 
of  1877.    The  parties  in   1871   struck  a  balance  and  found 
Rs.  1,277-8-0  to  be  due  under  the  decree.    They  made  a  new  con- 
tract by  which  the  judgment- debtor  bound  himself  to  discharge  the 
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debt  found  to  be  due  in  two  years  by  two  instalments,  and  to  pay 
interest  at  different  rates  thaii  that  allowed  by  the  original  decree. 
Whereas  in  s.  210  of  Act  Xof  1877  no  compromise,  no  agreement, 
and  no  new  contract  are  required.  After  the  passing  of  a  decree  for 
money  the  Court  may,  on  the  application  of  the  judgment-debtor, 
order  that  the  amount  decreed  be  paid  by  instalments  on  sudi 
terms  as  to  the  payment  of  interest,  the  attachment  of  the  pro- 
perty of  the  defendant,  or  the  taking  of  security  from  him  or  other- 
wise, as  it  thinks  fit;  and  there  is  a  further  proviso  that,  save  as 
provided  in  this  section  and  in  s.  206,  no  decree  shall  be  altered  at 
the  request  of  the  parties.    Then  by  s.  210,  it  is  the  Court  that 
arranges  the  matter  as  it  thinks  fit  and  upon  its  own  terms,  on  the 
application  it  is  true  of  the  judgment-debtor,  and  with  the  consent 
of  the  decree-holder ;  without  such  application  and  the  consent  of 
the  decree-holder  the  Court  would  not  act  at  all.    But  the  decree 
cannot  be  altered  at  the  request  of  parties,  except  as  provided  in  the 
section,  and  in  s.  206,  which  latter  section  refers  to  the  amendment 
of  clerical  or  arithmetical  errors  in  a  decree.    The  application  is  for 
time  within  which  to  pay  the  debt,  and  if  the  decree-holder  is  will- 
ing that  time  should  be  given,  the  Court  allows  the  time  and  itself 
settles  the  terms  upon  which  indulgence  to  the  judgmenfc-debtor 
may  be  granted. 

It  will  be  observed  that  the  lower  appellate  Court  does  find 
that  the  agreement  in  1871  did  alter  the  terms  of  the  decree  in 
one  respect  at  least.  The  Judge  remarks :  It  is  true  that  the  final 
interest  of  Rs.  2  per  mensem,  which  the  arrangement  came  to  ia 
1871  authorized  in  case  of  default  in  payment  of  the  instalments, 
was  a  condition  which  rested  solely  on  the  basis  of  that  agreement,, 
and  I  do  not  think  it  is  enforceable  in  the  execution  department'* 
But  if  the  Court  had  power  in  1871  to  alter  and  vary  the  decree 
in  one  or  more  respects,  it  surely  had  power  to  do  so  in  respect  of 
the  interest.  If  it  had  not  such  power,  it  could  not  enforce  one 
condition  of  a  compromise,  and  refuse  to  recognize  another.  It  is,  I 
think,  certain  that  from  the  date  of  the  compromise  between  the 
parties  the  compromise  and  not  the  decree  of  1863  was  executed, 
and  that  the  decree-holder  cannot  revert  to  the  original  decree, 
under  the  terms  of  the  compromise  ;  and  I  fall  back  upon  the  deci- 
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«ion  of  this  Court  already  referred  to  (1)  which  holds  that  a  oom-  ^^^^ 


promise  of  this  nature  cannot  enlarge  the  limitation  provided  hy 

law  for  the  execution  of  decrees.  v. 

GOKAL 

Oldfield,  J. — I  am  of  opinion  that  the  judgment-debtor's 
objection  that  the  agreement  which  he  entered  into  cannot  now  be 
enforced  under  the  decree  is  not  maintainable.  The  agreement  only 
varied  the  decree  to  the  extent  of  directing  that  its  amount  should 
be  paid  in  instalments  at  a  rate  of  interest  less  than  decreed,  and, 
in  case  of  default  of  payment,  by  allowing  a  rate  of  interest  higher 
than  that  payable  by  the  decree.  The  Judge  has  not  allowed  the 
agreement  to  be  enforced  in  execution  of  the  decree  in  respect  of 
the  increased  rate  of  interest,  and  the  decision  on  this  point  is  not 
objected  to  in  appeal  and  we  are  not  concerned  with  it ;  but  there  is 
no  reason  why  the  rest  of  the  conditions  agreed  to  should  not  at 
any  rate  be  enforced  under  the  decree,  as  relating  to  the  execution, 
discharge  or  satisfaction  of  the  decree  under  s.  244,  Civil  Procedure 
Code;  but  even  if  it  could  be  held  that  the  agreement  should  more 
properly  be  enforced  by  suit  and  not  in  execution  of  the  decree,  the 
judgment-debtor  must  be  held  estopped  from  raising  this  plea,  since 
he  entered  into  the  agreement  and  took  the  benefit  of  it  and  has 
without  objection  allowed  it  to  be  enforced  under  the  decree  since 
1873. 

The  case  of  Sadasiva  Pillai  v.  Ramalinga  Pillai  (2)  is  dis- 
tinctly an  authority  for  this  view.  In  that  case  the  plaintifi^  obtain- 
ed a  decree  for  the  possession  of  certain  lands  with  mesne  profits 
up  to  the  date  of  suit.  No  claim  was  made  in  the  suit  for  mesne 
profits  accruing  due  after  the  date  of  suit,  and  the  decree  was  silent 
in  respect  thereof.  An  appeal  against  the  decree  having  been 
brought  by  the  defendant  execution  was  from  time  to  time  stayed 
by  the  Court  on  the  defendant  giving  security  to  abide  the  event 
of  the  appeal,  for  the  execution  of  the  decree,  and  for  payment  of 
mesne  profits  accruing  while  the  plaintiff  remained  out  of  posses- 
sion. The  decree  having  been  confirmed  in  appeal  the  plaintiff 
applied  for  execution  in  respect  of  the  interim  mesne  profits.  It  was 
held  by  the  Judicial  Committee  of  the  Privy  Council  that  the  pro- 
ceedings wherebj'  the  defendant  led  the  Court  to  stay  execution 
(i;  SUHOtU  r.  Bidings,  L  L.  fi.,  1  AU.  350.      (2)  15  B.  L.  B.,  383. 
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1^8^        and  continue  him  in  possession  laid  him  under  an  obli^tion  to 
Dkbi  Hai     ^^ccount  in  the  suit  for  the  mesne  profits  which  he  engaged  to  pay,  and 
that  this  obligation  was  capable  of  being  enforced  by  proceedings  in 
Pbasad.      execution,  since,  even  if  the  defendant's  liability  to  account  were 
not  to  be  considered    a  question  relating  to  the  execution  of  the 
decree, "  within  the  meaning  of  s.  11  of  Act  XXIII  of  1861,  he  was 
estopped  from  contending  that  the  mesne  profits  in  question  were 
not  payable  under  the  decree.   Their  Lordships  renmrked  :  The 
Oourt  here  had  a  general  jurisdiction  over  the  subject-matter,  though 
the  exercise  of  that  jurisdiction  by  the  particular  proceeding  may 
have  been  irregular.   The  case  therefore  seems  to  fall  within  the 
principle  laid  down  and  enforced  by  this  Oommittee  in  the  recent 
case  of  Pisani  v.  Tlie  Attorney-  General  of  GibraUer  (1 ),  in  which  the 
parties  were  held  to  an  agreement  that  the  questions  between  them 
should  be  heard  and  determined  by  proceedings  quite  ccmtrary  to 
the  ordinary  curaus  curixB and  they  go  on  to  observe  "  that  pro- 
ceedings begun  in  1 864,  and  for  several  years  carried  on  without 
objection,  should  in  1875  be  pronounced  infruotuous  on  the  ground 
of  irregularity,  and  the  party  relegated  to  a  fresh  suit  in  order  to 
assert  an  indisputable  right,  would  be  a  result  discreditable  to  the 
administration  of  justice.   In  such  a  suit  the  plaintiff  would  pro- 
bably find  himself,  either  successfully  or  unsuccessfully,  opposed  by 
a  plea  of  limitation.    If  such  a  plea  were  successful,  great  injustice 
would  be  done  to  the  plaintiff ;  if  it  were  unsuccessful,  the  respon- 
dent would  probably  find  himself  in  a  worse  position  than  that  in 
which  he  will  be  placed  by  the.  allowance  of  this  appeal,  since  in 
such  a  suit  the  plaintiff  might  recover  interest'*   I  have  quoted 
these  remarks  at  length,  as  the  facts  of  the  case  we  are  dealing  with 
make  them  peculiarly  applicable  to  it.    I  find  also  that  the  above 
decision  was  followed  by  the  Calcutta  Court  in  Sheo  Oolam  Loll  y. 
Beni  Prosad  (2),  a  case  very  similar  to  the  one  we  have  before  uo. 
I  would  dismiss  the  appeal  with  costs. 

Straight,  J. — I  confess  I  am  unable  to  follow  the  remarks  of 
the  Judge,  where  he  observes  that  the  agreement  of  14th  Sep- 
tember, 1871,  "is  strictly  conformable  to  the  procedure  described 
in  8.  210  of  Act  X  of  1877."    At  the  time  that  instrument  was 

(1)  L,  R.,  5  P.  C.  61«.        (2)  I.  L.  B.,  6  Cdc  27. 
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wecuted,  s.  194  of  Act  VIII  of  1859  was  in  force,  and  the  provi-  ^^^^ 
rions  of  law  were  ihen,  as  now,  that  any  order  for  the  payment  of 
B  decretal  amount  by  instalments  was  to  be  made  by  the  Court  q^^^^ 
passing  the  decree^  In  the  present  case,  the  decree  of  the  14th  Pbasao. 
December,  lb63,  contained  no  provision  permitting  payment  by 
Instalments,  nor  was  any  subsequent  application  made  to  the  Court 
passing  it  by  the  judgment-debtor  for  the  insertion  of  any  such 
Btipulatiom  Down  to  the  year  1870,  the  proceedings  in  respect 
t)f  it  appear  to  have  been  of  a  purely  formal  character,  and  the 
last  application  to  enforce  it,  in  ordinary  course,  was  made  on  the 
30th  July,  1870.  Between  this  and  the  next  application  on  21st 
dn\jy  1873,  the  compromise  of  14th  September,  1871,  was  entered 
into.  By  that  the  sum  due  for  principal  and  interest  to  date  was 
TOUsolidated  at  Rs.  1,277-8-0,  and  it  was  further  provided  that 
dus  amount  should  be  paid  in  two  equal  instalments  of  Ks.  638-12-0 
leaoh,  with  interest  at  the  rate  of  14  annas  per  cent.,  at  the  end 
t>f  the  years  1872  and  1873,  respectively.  In  case  of  default  in 
^ther  or  both  of  these  instalments,  it  was  competent  for  the  decree- 
tiolder  to  realize  the  entire  amount  of  the  decree  with  interest  at 
Bs.  2  per  cent,  per  annum.  It  will  be  found  that  these  terms  are 
very  different  to  those  contained  in  the  original  decree  of  14th 
December,  1863.  By  that  it  was  provided  that  the  whole  decre- 
tal amount,  which  was  estimated  at  Bs.  1,740,  should  be  satisfied 
within  seven  years,  that  interest  thereon  should  be  paid  annually, 
und  that  in  case  of  default  the  plaintiff  should  be  entitled  to  realize 
the  entire  decretal  sum  at  once.  Default  it  seems  was  made  in 
the  payment  of  the  full  interest  for  1870,  and  that  was  the  ground 
upon  which  the  last  regular  application  to  execute  the  decree  was 
made  on  the  30th  July,  1870.  Moreover,  it  will  be  observed  that 
before  the  compromise  of  14th  September,  1871,  was  entered  into, 
tiie  seven  years  limit  given  by  the  decree  for  satisfaction  of.  the 
principal  sum  had  expired,  and  the  time  had  arrived,  if  it  had  not 
before,  when  the  decree  could  be  executed  in  its  entirety.  It 
appears  to  me  that  the  compromise  of  14th  September,  1871,  was 
an  entirely  new  agreement,  creating  fresh  obligations,  and  contem« 
plating  an  extension  of  the  period  of  limitation  from  three  years  from 
30th  July,  1870,  when  the  last  regular  application  to  execute  the 
decree  was  made,  or  from  14th  December,  1870,  when  default  in 
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satisfaction  of  the  principal  sum  had  been  completed,  to  three  years 
Dbbi  Uai  ^^^^  ^^^^  1873,  at  the  option  of  the  judgment-creditor.  I  am 
^  ^  unaware  of  any  provision  of  law  by  which  decree-holders  and  their 
PaASAD*  judgment-debtors  can,  \iy  agreement  between  themselves,  alter  the 
period  of  limitation  applicable  to  a  decree,  and  make  use  of  the 
execution  department  to  enforce  it.  I  certainly  do  not  understand 
the  two  cases  mentioned  in  the  referring  order  (1)  to  be  authorities 
in  favour  of  such  a  view,  nor  does  it  appear  to  me  that  any  question 
of  estoppel  arises  in  the  present  case.  The  last  regular  application 
to  execute  the  decree  of  1 4th  December,  1863,  was  made  on  the 
30th  July,  1870,  when  default  had  been  made  in  payment  of  the 
instalment  of  interest  for  that  year.  The  next  application  was  on 
the  21st  July,  1873,  when  default  had  been  made  in  payment  of  the 
half  instalment  of  the  principal  sum  as  stipulated  in  the  com** 
promise  of  14th  September,  1^71.  This  last  application,  and  the 
four  others  that  have  succeeded  it,  have  all  been  in  reality  ta 
execute,  not  the  decree  of  1863,  but  the  compromise  of  1871.  It 
is  patent  upon  the  face  of  it  that  at  the  end  of  the  year  1873 
limitation  barred  the  execution  of  the  decree,  as  no  application  had 
been  made  to  execute  it,  and  whatever  arrangement  the  parties 
might  enter  into,  it  does  not  appear  to  me  that  they  could  stop 
limitation  running.  Consequently  whether  the  judgment-debtors 
were  or  were  not  estopped  from  objecting  to  the  decree  being 
executed  in  the  terms  of  the  compromise,  the  Court  asked  to  execute 
it  could  only  treat  it  as  an  application  to  execute  the  decree  of  1863, 
and  was  itself  bound  to  take  notice  that  it  was  barred  by  limi- 
tation. I  would  reverse  the  decision  of  the  lower  appellate  Court 
with  costs,  and  restore  that  of  the  tSubordinate  Judge. 

Appeal  allowed. 

(1)  Sadasiva  Pillai  v.  HamaHnqa  Pillai,  15  B.  L.  B.  383  \  Sh¥>  Qdam  LaU  J. 
Bent  Proaad,  I.  L.  R.,  6  Calc.  27. 
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March  7, 

Be/ore  Mr,  Justice  Oldfield.  — 
EMPRESS  OF  INDIA  v.  RANDHIB  SINGH. 
Coming  tUaih  by  a  rash  or  negligent  act—Vohntarilg  causing  hurt— Act  XL  V  of 
1860  (Penal  Code),  ss,  ZOiA.,  323. 

A  person,  without  the  intention  to  cause  death,  or  to  caase  such  bodily  injury 
ms  was  likely  to  cause  death,  or  the  knowledge  that  he  was  likely  by  his  acfc  lo 
eanse  death,  or  the  intention  to  cause  grievous  hurt,  or  the  knowledge  that  he 
was  likely  by  his  act  to  cause  grievous  hurt,  but  with  the  intention  of  causing 
hurt,  caused  the  death  of  another  person  by  throwing  a  piece  of  a  brick  at  him 
which  struck  him  in  the  region  of  the  spleen  and  ruptured  it,  the  spleen  being 
diseased,  ffeld  that  the  offence  committed  was  not  the  offence  of  causing  death 
by  a  rash  or  negligent  act,  but  the  offence  of  voluntarily  causing  hurt. 

This  was  a  reference  to  the  High  Court  under  s.  296  of  Act  X. 
of  1872,  by  Mr.  J.  H.  Prinsep,  Sessions  J  udge  of  Oawnpore,  of  a  case 
in  which  the  Sessions  Judge  was  of  opinion  that  the  conviction 
under  s.  304A.  of  the  Penal  Code  was  contrary  to  law,  and  the  con- 
viction should  have  been  under  ss.  323  or  301.  The  facts  of  the 
case  are  stated  in  the  order  of  the  High  Court. 

Olbfibld,  J.^The  facts  in  this  case  are  that  the  deceased's 
pigs  were  grazing  in  the  accused's  field,  and  the  deceased  not  im- 
mediately'driving  them  out  when  called  on  to  do  so  by  the  accused, 
the  latter  took  up  a  piece  of  a  brick  and  threw  it  at  deceased  from 
a  distance  of  five  paces;  it  struck  him  over  the  spleen,  which,  being 
in  a  diseased  state,  was  ruptured,  and  death  ensued.  The  blow 
does  not  appear  to  have  been  a  violent  one,  as  it  left  no  mark  on 
the  skin.  The  Magistrate  convicted  the  accused  of  an  ofionce 
under  s.  804 A.,  Indian  Penal  Code,  (Causing  death  by  a  rash  or 
negligent  act),  and  inflicted  a  fine  of  Rs.  15,  which  was  paid.  The 
Judge  has  sent  the  case  up  for  revision,  as  he  considers  the  offence 
is  not  one  under  s.  304A.,  and  the  sentence  is  inadequate.*  There 
is  no  doubt  that  the  facts  do  not  constitute  an  offence  under 
8.  304 A.  The  offence  of  causing  death  by  a  rash  or  negligent  act, 
within  the  meaning  of  the  section,  is  not  committed  where  an  inten- 
tion exists  on  the  part  of  the  offender  to  cause  hurt  to  some  particular 
person,  as  was  the  case  hera  Such  an  offence  is  otherwise  provided 
for  in  the  Penal  Code.  The  nature  and  scope  of  the  offence  under 
8.  304A.  appears  to  me  to  have  been  rightly  explained  in  Nidamarti 
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Nagabhushanam  (1).  The  learned  Judges  observe:  "  Culpable  rash- 
ness is  acting  with  the  consciousness  that  the  mischievous  and 
illegal  consequences  may  follow,  but  with*  the  hope  that  they  will 
not,  and  often  with  the  belief  that  the  actor  has  taken  sufficient 
precautions  to  prevent  their  happening.    The  imputability  arises 
from  acting  despite  the  consciousness  (luxuria).    Culpable  negli- 
gence is  acting  without  the  consciousness  that  the  illegal  and 
mischievous  effect  will  follow,  but  in  circumstances  which  show 
that  the  actor  has  not  exercised  the  caution  incumbent  upon  him^ 
and  that  if  he  had  he  would  have  had  the  consciousness.    It  is 
manifest  that  personal  injury,  consciously  and  intentionally  caused^ 
cannot  fall  within  either  of  these  categories."    The  only  offencQ 
which  the  facts  appear  to  me  to  establish  is  voluntarily  causing 
hurt  under  s,  323.    They  certainly  do  not  establish  the  offence  of 
culpable  homicide ;  sinca>  lookiug  to  the  implement  used,  and  the 
moderate  force  with  which  the  brick  was  thrown^  the  prisoner  can- 
not be  said  to  have  had  the  intention  to  cause  death,  or  to  caoso 
such  bodily  injury  as  was  likely  to  cause  death,  or  even  the  know-* 
ledge  that  he  was  likely  by  his  act  to  cause  death.  Death  would  not 
have  been  a  probable  consequence  of  his  act  if  the  diseased  spleea 
bad  been  sound,  and  the  accused  was  not  aware  that  it  was  diseased. 
Hor  can  I  say,  looking  to  all  the  circumstances,^  that  he  intended 
to  cause  grievous  hurt,  or  that  grievous  hurt  was  a  probable  conse-^ 
quence  of  the  act.    But  finding  the  accused  guilty  of  an  offence 
under  s.  323,  Indian  Penal  Code,  I  consider  the  sentence  to  be 
inadequate,  and  in  addition  to  the  fine  already  imposed^  I  sentence 
him  to  rigorous  imprisonment  for  three  months. 


APPELLATE  CIVIL. 


Bifore  Mr.  JutUce  Oldfitld  and  Mr.  Jwdict  Straight, 
KHWAHI8H  ALI  (Dkpbndaiit)  v.  SURJU  PRASAD  SINGH  (Plawtiff)  * 
Minor—MajorUff'^'Aci  JX  of  1875  {Majority  Aci\  s.  3— ilcl  XL  oflS5S* 
A  minor  of  whose  person  or  property  a  guardian  has  been  appointed  under 
Act  XL.  of  1858  does  not  attain  his  majority  Trhen  he  completes  the  age  of 
eighteen  years,  but  when  he  completes  the  age  of  twenty-one  years. 

•  First  Appeal,  No.  113  of  1880,  from  a  decree  of  Rai  fihagvran  Pnuad^  Sob^ 
ordinate  Judge  of  Azamgarb,  dated  the  29th  May,  1880. 

.  (1)  7  Mad.  U.  C.  Rep.,  m. 
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The  plaintiff  in  this  snic  claimed  to  recover  certain  moneys  lent 
on  his  behalf,  while  he  was  a  minor,  to  the  defendant,  He  stated 
in  his  plaint  that  he  had  attained  the  age  of  majority  on  the  1st 
October,  1877,  and  that  the  certificate  of  guardianship  which  had 
been  granted  to  his  mother  nnder  Act  XL.  of  1858  had  been  can- 
celled by  the  District  Court  on  the  8th  February,  1878^  on  the 
ground  that  he,  having  completed  the  age  of  eighteen  years,  had 
Attained  the  age  pf  majority.  The  defendant  set  up  as  a  defence 
to  the  suit^  inter  alia,  that,  as  the  plaintiff's  mother  had  been 
appointed  his  guardian  under  Act  XL.  of  1858,  and  as  the  plaintiff 
had  not  at  the  time  of  suit  completed  the  age  of  twenty^ne  years> 
the  plaintiff  had  not,  regard  being  had  to  the  provisions  of  s.  3  of 
Act  IX.  of  1875,  attained  the  age  of  m^yority,  and  he  therefore  could 
not  sue.  The  Court  of  first  instance  disallowed  this  defence,  and 
proceeded  to  determine  the  suit  on  its  merits,  and  gave  the  plaintiff 
iL  decree.  The  defendant  appealed  to  the  High  Court,  again  con- 
tending that  the  plaintiff,  not  being  twenty-one  years  of  age,  was 
a  minor,  and  was  not  competent  to  bring  the  suit. 

Mr.  Gonlan  and  Pandit  Ajudhia  Nath^  for  the  appellant. 

Mr.  Colvin^  Pandit  Ndnd  Lal^  and  Shah  Aaad  AH^  for  the  res-* 
pendent 

The  judgment  of  the  Court  (Oldj^^ibld,  J.,  and  Straight,  J.,) 
Vras  delivered  by 

Oldfielb,  J. — We  must  allow  the  first  ground  of  appeal  and 
hold  that  the  plaintiff,  being  a  minor  according  to  the  provisions 
of  the  Indian  Majority  Act  (Act  IX.  of  1875)  on  the  date  of  the 
institution  of  this  suit,  could  not  maintain  the  suit.  S.  3  of  the 
Act  is  to  the  effect  that  *^every  minor  of  whose  property  or  person  a 
guardian  has  been  or  shall  be  appointed  by  any  Court  of  Justice,  and 
every  minor  under  the  jurisdiction  of  any  Court  of  Wards,  shall, 
notwithstanding  anything  contained  in  the  Indian  Succession  Act 
or  in  any  other  enactment,  be  deemed  to  have  attained  his  major«- 
ity  when  he  shall  have  completed  his  age  of  21  years,  and  not 
before."  It  appears  that  a  guardian  was  appointed  for  the  plaintiff 
under  the  provisions  of  Act  XL.  of  1858,  and  the  certificate  of  guard* 
ianship  was  subsequently  cancelled  on  8Ui  February^  ]  878|  when 
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plaintiff's  age  was  18,  on  the  ground  that  he  had  attained  his  major 
ity  at  that  age.  This  was  done  in  violation  of  the  provisions  of  s.  3 
Act  IX.  of  1875.  The  fact,  however,  that  a  guardian  was  appointed 
under  Aot  XL.  of  1858  brings  the  plaintiff  under  the  operation  of 
s.  3,  Act  IX.  of  1875,  and  he  must  be  deemed  to  have  attained 
his  majority  when  he  completed  his  age  of  21  years,  and  not  before. 
The  removal  of  the  guardian  appointed  under  Act  XL.  of  1858, 
before  the  minor  attained  the  age  of  21,  cannot  take  his  case  out  of 
the  operation  of  s.  3,  for  it  is  sufficient  to  give  effect  to  the  provi- 
sions of  that  section  as  to  the  age  of  majority  that  a  guardian  has 
been  appointed  for  the  person  or  property  of  a  minor  by  a  Court  of 
Justice.  As  the  plaintiff  had  not  attained  his  majority  when  the 
suit  was  instituted,  he  was  incompetent  to  maintain  it,  and  the  pro- 
ceedings must  be  set  aside.  We  decree  the  appeal  and  dismiss  the 
suit  with  costs. 

Appeal  aUatoed. 

FULL  BENCH. 


Before  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  Mr,  Justice  Pearson,  Mt.  Jmadee 
Spankie,  Mr,  Justice  Otdfield,  and  Mr,  Justice  Straight, 

HUSAIN  ALI  KHAN  (Plaiwtipf)  v.  HAFEZ  ALI  KHAN  (DbfendaBt). 
Registered  bond-^Act  XV  of  1877  {Limitation  Act),  seh.  ii,  Ho.  116. 

Held  that  No.  116,  soh.  li  of  Act  XV.  of  1877»  is  applicable  to  a  suit  on  a 
registered  bond  for  the  payment  of  money. 

This  was  a  reference  to  the  High  Court  by  Mr.  R.  M.  King, 
District  Judge  of  Sah&ranpur,  under  s.  617  of  Act  X.  of  1877* 
The  claim  in  the  suit  which  gave  rise  to  this  reference  was  one 
to  recover  Rs.  258-12-0,  principal  and  interest,  on  an  instrument 
dated  the  11th  July,  1876,  described  as  a  '^bond."  That  instru- 
ment was  to  the  following  effect:  "  I,  Hafiz  Ali,  do  hereby  declare 
that  I  have  taken  a  loan  of  Rs  300,  half  from  Husain  Ali,  and 
half  from  Khurshed  Ali^  Asghar  Ali,  and  Ahmad  Ali :  I  agree  to 
repay  the  said  sum  with  interest  at  ten  annas  per  cenL  per  mensem 
on  demand :  whatever  payments  are  made  shall  be  endorsed  on 
this  bond,  and  without  such  endorsement  the  allegation  of  a  pay- 
ment  shall  be  invalid."  This  instrument  was  duly  registered. 
The  plaintiff,  Husain  Ali;  claimed  his  moiety  of  the  principal  sum^ 
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and  the  one-third  share  of  Ahmad  Ali  in  the  nther  moiety.   The  ^^81 

Court  of  first  instance,  the  Munsif  of  Mazaffiirnairar,  was  of  opinion  "tl  T" 
.1  .  J    « ,.         .  °    '  ^  HusAiw  Ali 

tnat  tne  period  ot  hmitation  applicable  to  the  suit  was  that  pro-  Khaw 

vided  in  No.  116',  ach.  ii  of  Act  XV  of  1877,  but,  as  the  District  Hafib  Au 
Court  had  previously  decided  that  the  limitation  applicable  to  a 
suit  on  a  registered  money-bond  payable  on  demand  was  not  that 
provided  in  No.  116,  but  in  No.  59,  the  Munsif,  following  that 
decision,  held  that  the  period  of  limitation  applicable  to  the  suit 
was  that  provided  in  No.  59,  and  that,  as  more  than  three  years 
had  elapsed  from  the  date  of  the  loan  to  the  date  on  which  the 
suit  was  instituted,  the  suit  was  barred  by  limitation.  On  appeal 
by  the  plaintiff  the  District  Court,  being  doubtful  whether  the 
period  of  limitation  provided  in  No.  116,  sch.  ii  of  Act  XV  of 
1877  was  not  applicable  to  the  suit,  referred  to  the  High  Court, 
under  s.  617  of  Act  X  of  1877,  the  following  question  for  deci- 
sion :  -**Does  a  registered  money-bond  come  under  No.  116, 
sch.  ii.  of  Act  XV.  of  1877?" 

The  reference  was  laid  before  Spankie,  J.,  and  Straight,  J., 
who  referred  the  question  to  the  Full  Bench.  The  order  of  refer* 
ence  was  as  follows  :— 

Spankib,  J. — We  have  been  asked  whether  a  registered  money 
bond  was  subject  to  a  term  of  three  years'  limitation  under  arts« 
57,  58,  59,  sch.  ii.  Act  XV  of  1877,  or  whether  it  was  sub- 
ject to  a  term  of  six  years  under  art.  116  of  the  same  schedule. 
The  instrument  upon  which  the  suit  has  been  brought  has  the 
character  of  a  promissory  note,  and  one  not  accompanied  by  any 
writing  restraining  or  postponing  the  right  to  sue.  It  is  one  of 
those  documents  not  required  by  s.  17  of  the  Registration  Act  to 
be  registered,  but  of  which  the  registration  is  optional  under  letter 
(/),  8.  18  of  the  Act.  The  instrument  is  registered.  At  the  hear- 
ing of  the  reference  Mr.  Dwarka  Nath  Banarji  brought  to  our 
notice  a  case  in  the  Presidency  Court,  being  a  reference  from 
a  Small  Cause  Court  Judge, — Nobocoomar  Mookhopadhaya  v.  Siru 
MuUick  (1).  The  decision  in  this  case  supports  Mr.  Dwarka  Nath 
Banarji's  arguments  that  art  116  of  sch.  ii  of  the  Limitation  Act 
applies  to  the  claim  now  before  us.  The  same  question  has  been 
(1)  I.  L.R.,  eCalc.  94. 
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raised  in  other  cases,  and  if  we  accept  the  conclusion  at  which  the 
Court  below  has  arrived,  we  must  change  our  rulings.  I  would, 
therefore,  refer  the  question  to  the  f^ull  Bench  of  this  Court  for 
decision. 

STBAiOriT,  J. — concur  in  the  pi'oposed  reference  to  the  Full 
Bench. 

The  Junior  GoVefnment  Pleader  (Baba  Dtoarka  Nath  Banarji)^ 
t^andit  Ajadtiia  Nath^  and  Shah  Asad  Ali^  for  the  plaintiff. 

Mr.  Leach^  for  the  defendant 

The  following  judgments  were  delivered  by  the  Full  Court  :— 

Stuart,  0.  J.  —The  document  referred  to  in  this  reference  to  nA 
by  Spankie,  J.,  and  Straight,  J.,  is  as  follows:— "I,  Shaikh 
Hafiz  Ali,  son  of  f^azal  Husain,  resident  of  pargana  Jansath,  zik 
MuKatfarnagar,  do  hereby  declare  that  I  have  taken  a  loan  of  Rs.  300 
of  the  Queen^s  coin,  balf  of  which  id  Rs.  l50,  from  Shaikh  Husain 
Ali  Khan,  son  of  Akbar  Ali  l^han,  owner  or  lender  of  a  moiety^ 
and  Khurshed  Ali  Ithan,  Asghar  Ali  Khan,  and  Ahmad  AH  Khan, 
sons  of  Asbah  Ali  Khan,  the  lenders  of  the  other  moiety,  in  equal 
halves,  residents  of  Jansath,  zila  aforesaid,  for  the  payment  of  the  re« 
venue,  &c.,  and  brought  it  into  my  own  use  t  I  agree  to  repay  the 
naid  sum  with  interest  at  10  annas  per  cent,  per  month  at  the  time  of 
the  demand  to  the  said  creditors:  Whatever  payments  shall  be  made 
at  different  occasions,  the  same  shall  be  endorsed  on  this  bond,  with- 
out which  the  allegation  of  any  payment  shall  be  invalid  :  hence 
this  bond  :  dated  llth  July,  18?6.**  This  document  was  registered 
and  the  question  submitted  to  us  is  whether  it  was  subject  to  a  term 
of  three  years'  limitation  under  articles  57,  58^  59,  scL  ii  of  the 
present  Limitation  Act  XV.  of  1877,  or  whether  a  term  of  six  years* 
limitation  under  art.  116  of  the  same  schedule  applied  to  it  The 
document  is  clearly  in  the  nature  of  a  contract,  and,  in  fact,  is  on 
the  face  of  it  a  contract ;  and,  for  the  purpose  of  the  question 
referred  to  us,  it  is  perhaps  unnecessary  to  say  more  in  regard  to 
its  legal  character,  but  1  may  be  allowed  to  state  the  opinion  I 
have  formed  on  this  subject.  I  was  under  the  impression  at  the 
hearing  that  it  might  be  regarded  as  a  promissory  note,  and  there 
can  be  no  doubt  that  it  has  some  of  the  leading  characteristics  of 
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Buch  an  instrument,  for  the  sum  is  certain  and  the  debt  must  be  1881 

paid  at  a  time  certain,  vis.,  time  of  demand ;  but,  on  the  other  hand,   ^ 

the  document  provides  for  payments  towards  the  debt  aoknow-  ^^Kha/" 
ledged  by  it,  which  are  to  be  evidenced  by  endorsements  on  the  Hafiz  Ah 
note,  and  this  peculiar  quality  in  my  opinion  takes  it  out  of  the  Kuan. 
category  of  promissory  notes  and  notes  of  band.  I  rather  incline 
to  hold  that  the  document  is  in  the  nature  of  a  bond  (which,  indeed, 
it  calls  itselO  or  an  agreement  for  money  lent  to  be  payable  on 
demand  within  the  meaning  of  No.  59,  soh.  ii ;  and,  therefore,  if  it  had 
not  been  registered,  the  period  of  limitation  would  have  been  three 
years  from  the  date  of  the  loan.  Whether,  however,  the  document 
be  regarded  as  a  promissory  note  or  an  agreement  for  money  lent, 
it  clearly  is  a  contract,  and,  in  my  opinion,  one  within  the  meaning 
of  No.  116  of  the  same  schedule ;  and,  being  registered,  the  period 
of  limitation  that  applies  to  it  is  six  years  from  the  date  when  the 
loan  was  made,  being  the  date  provided  by  No.  59  of  the  schedule 
for  a  money  agreement.  No  doubt  registration  of  this  document 
was  not  required  by  law  to  give  it  validity.  Its  registration, 
however,  although  permissive,  was  valid  and  effectuai,  and  is  pro- 
vided for  by  (/),  s.  18  of  the  Registration  Act  III.  of  1877,  and  it 
is  therefore  entitled  to  the  privilege  allowed  to  registration  by 
No.  116  of  the  same  schedule,  the  intention  of  the  law  evidently 
being  to  favour  all  documents  actually  registered  by  giving  them 
a  longer  period  to  run  before  being  overtaken  by  the  law  of  limita- 
tion ;  the  period  of  limitation  in  the  present  case  being  double  of 
that  which  would  have  applied  had  the  contract  not  been  registered, 
that  is  six  instead  of  three  years.  This  is  my  answer  to  the  refer- 
ence submitted* 

SpANkib,  J. — The  defendant  in  this  ease,  on  the  11th  July, 
1876,  executed  a  document  in  which*  he  acknowledged  that  he  had 
taken  a  loan  of  Rs.  300  from  the  plaintiffs  for  the  payment  of  re- 
venue ;  that  he  agreed  to  repay  the  said  sum  with  interest  at  ten 
annas  per  cent  per  mensem  and  on  demand ;  and  that  all  pay- 
ments on  every  occasion  of  payment  were  to  be  endorsed  on  the 
buck  of  the  bond,  or  no  payment  would  be  admitted.  The  docu- 
ment was  registered.  The  defendant  admitted  the  execution  of 
the  document,  but  oontendod  that  the  claim  was  barred^  as  the 
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1881        District  Court  had  ruled  that  the  limitation  was  three  years  tinder 
Z        I      art.  59,  sch.  ii,  Act  XV.  of  1877.    The  Munsif  bad  held  in  some 
Khan       other  case  that  art.  116  of  sch.  ii  applied  to  a  document  of  the 
Hafiz  Ali    same  nature  as  in  this  case,  because  it  was  registered;  but  neverthe- 
Khan.       j^gg      considered  himself  bound  by  the  Judge's  view  of  the  law 
in  the  case  referred  to  by  the  defendant.    He  therefore  dismissed 
the  claim.   There  was  an  appeal  to  the  District  Judge,  who  has 
referred  to  this  Court  the  point  whether  a  registered  money -bond 
was  subject  to  a  term  of  three  years  under  arts.  57,  58,  5S>,  sch.  ii^ 
Act  XV.  of  1877,  or  whether  it  was  subject  to  a  term  of  six  years 
under  116  of  the  schedule.    At  the  first  hearing  of  the  reference- 
Babu  Dwarka  Nath  Banarji  brought  to  our  notice  a  late  decision 
of  the  Presidency  Court— JVo6o(Joomar  Mookhopadhaya  v.  Sim 
Mullick  (1) — which  we  cite  in  our  referring  order.    The  Judges 
who  recorded  their  opinions  were  the  learned  Chief  Justice  and 
Bomesh  Chunder  Mitter,  J.    In  the  opinion  of  these  learned 
Judges  the  document  being  registered  fell  under  art.  116  of  the 
schedule. 

I  felt  and  fpel  the  same  difficulty  in  coming  to  this  oonclusion 
that  appears  to  have  been  experienced  by  the  Calcutta  Court.  Th» 
learned  Chief  Justice  remarks  that  in  one  sense,  of  course,  every 
suit  for  a  breach  of  contract  is  a  suit  for  compensation  ;  but  I  should 
have  thought  that,  in  ordinary  legal  parlance,  a  suit  to  recover 
money  due  upon  a  bond,  (especially  having  regard  to  the  form  of 
a  single  bond  in  this  country),  would  be  a  suit  far  a  debt  or  sum 
certain;  whilst,  on  the  other  hand,  a  suit  for  compensation  for  breach 
of  contract  (art  116)  meant  a  suit  for  unliquidated  damages.^'^ 
The  document  in  this  case  is  one  of  the  nature  of  a  promissory 
note  payable  on  demand,  not  accompanied  by  any  writing  restrain- 
ing or  postponing  the  right  to. sue,  and  I  should  have  regarded  a 
suit  upon  it  as  a  claim  to  recover  a  debt  or  sum  certain.  Ss.  73 
and  74,  Chapter  VI.  of  the  Contract  Act,  seem  to  provide  for 
those  cases  only  in  which  the  party  who  suffers  from  the  breach  of 
contract  is  entitled  to  receive  from  the  party  who  broke  the  contract 
compensation  for  any  loss  or  damage  caused  to  him  thereby,  which 
naturally  arose  in  the  usual  course  of  things  from  such  breach,  or 

(1)  I.  L.  B.,  6  Calc.  9^. 
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which  the  parties  knew,  whea  they  made  the  contract,  to  be  likely  1881 
io  resnlt  from  the  breach  of  it.  In  a  word,  the  compensation  is  for 
loss  and  damage  as  yet  uncertain  and  unascertained,  and  when  the  kKr 
sum  to  be  paid  in  case  of  breach  of  contract  is  named  in  the  con-  Hapiz  Ah 
tract  itself,  whetiier  or  not  the  actual  loss  or  damage  is  proved,  less 
than  the  dum  so  named  may  be  allowed,  t.«.,  reasonable  compensa- 
tion ;  and  what  is  reasonable  has  to  be  determined.  There  is,  doubt- 
less, great  force  in  the  circumstance  that  in  the  Act  of  1859  the 
period  of  limitation  in  the  case  of  an  engagement  to  pay  or  other 
Contract  in  writing  registered  was  six  years.  It  was  the  intention 
of  clauses  9  and  10  of  Act  XIV.  of  1859  (1)  to  make  one  period  for 
unregistered  writing,  and  another,  a  longer  one,  for  registered  writ- 
ing. It  was  also  intended  that  these  two  periods  of  limitation  should 
apply  to  actions  to  recover  money  lent  or  interest  as  well  as  to 
breaches  of  contract.  The  period  of  six  years,  though  not  uamed 
in  ci.  10,  is  six  years  as  provided  in  cl.  IG  of  s.  1  of  the  Act.  It 
would  seem  that  a  suit  to  recover  money  lent  or  interest  was 
^garded  as  a  suit  for  compensation,  inasmuch  as  the  failure  to  pay 
a  debt  when  it  becomes  due  is  a  breach  of  the  conditions  upon 
which  the  money  was  lenL  It  further  will  be  seen  that,  when 
Act  IX.  of  1871  was  before  the  Legislative  Council,  it  was  fully 
intended  that  there  should  be  no  change  of  the  law  with  regard 
to  registered  and  Unregistered  documents.  It  was  explained  in 
the  "  Statement  of  objects  and  reasons"  that  ^*Part  VIII.  (second 
schedule)  provides  a  period  of  two  jediTS  (or  smts  for  all  wrongs 
independent  of  contract :  Part  VIII  fixes  a  period  of  three  years 
for  suits  on  contracts  not  in  writing  registered  :  where  the  con* 
tract  is  in  writing  and  registered,  the  period  will  (under  Part  IX)  be 
six  yctars.''  Nothing  can  be  clearer  than  this  statement.  All  actions 
for  any  wrongs  independent  of  contract  were  to  be  brought  within 

(1)  Cl.  9.— To  Bi^its  brought  to  re-  breach  of  any  contrafct  in  cases  io  which 

coTer  mon«y  lent  or  interest,  or  for  there  is  a  written  engagement  or  con- 

the  breach  of  any  contract—the  period  tract,  and  in  which  such  engagement  or 

of  three  years  from  the  time  when  the  contract  could  have  been  registered — 

debt  became  due  or  when  the  breach  of  •  •  •  the  period  of  three  years  from  the 

contract  in  respect  of  which  the  suit  is  time  when  the  debt  became  due,  or  when 

brought  took  place,  unless  there  is  a  the  breach  of  contract  in  respect  of 

written  engagement  to  pay  the  money  which  the  action  is  brought*  first  took 

lent  or  interest,  or  a  cotitract  in  writing,  place,  unlets  such  engagement  or  con- 

&c.  tract  shall  have  been  registered  withia 

Cl  10.— To  suits  brought  to  recoter  »ix  months  from  the  date  thereof, 
xQoney  lent  or  interest,  or  for  the 
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two  years.    Where  the  matter  between  the  parties  was  dependent 
on  contract,  the  suit,  where  there  was  no  registered  writing,  must 
be  brought  in  three  years,  and  where  the  writing  was  registered, 
in  six  years.    It  was  upon  this  footing  that  the  Act  was-  finally 
passed.    Art.  115,  sch.  ii,  was  extended  to  all  contracts  express  or 
implied.    The  words  are :  "  For  the  breach  of  any  contract,  express 
or  implied,  not  in  writing  registered,  and  not  herein  specially 
provided  for.*'    The  corresponding  article,  No.  116,  fixes  six  years 
for  suits  "on  a  promise  or  contract  in  writing  registered."  Here 
the  word   promise,"  as  distinct  from   contract,"  was  probably  twed 
to  represent  "engagement,"  as  used  in  Act  XIY  of  1859,  and  as 
generally  understood  >  for  a  promise  is  a  voluntary  engagement  for 
the  performance  of  some  particular  thing,  and  may  be  in  writing 
or  in  words,  t.«.,  parol.    It  will  be  observed  that  the  words    for  thw 
breach  of  any  contract,"  used  in  art.  115,  are  left  out  in  art  117; 
but  whenever  a  suit  was  brought  on  a  promise  or  contract  in  writ- 
ing registered,  the  limitation  was  six  years,  and  it  cannot  be  demed 
that  the  article  covered  all  registered  documents,  including  what  we 
call  bonds  and  engagements  to  pay  money.    When  the  present 
Limitation  Act  was  before  the  Legislature,  and  up  to  March,  1877, 
the  wording  of  the  article  was  the  same  ^^on  a  promise  or  contract 
in  writing  registered."    But  between  March,  1877,  and  the  follow- 
ing July,  the  words  were  altered  into  ^^compensation  for  the  breach 
of  a  contract  in  writing  registered."    As  no  explanation  was  ever 
offered  why  the  change  was  made,  it  was  probably  due  to  the 
circumstance  that  the  word    promise"  in  the  Contract  Act  IX.  of 
1872  is  expressly  defined.    A  proposal  when  accepted  becomes  a 
promise  [s.  2  (6)]  and  every  promise,  and  every  set  of  promises, 
forming  the  consideration  for  each  other,  is  an  agreement  [s.  2 
(c)']i  and  an  agreement  enforceable  bylaw  is  a  contract  [s.  2 
(A)].    Promise  having  been  defined,  it  was  not  necessary  to  use 
the  word.    It  is  also  probable  the  word  compensation  was  nsed 
because  it  id  used  in  ss.  73,  74,  and  75  of  the  Contract  Act  IX.  of 
1872.    It  is  not  so  easy  to  explain  why  the  words    for  breach  of 
contract'*  were  added.    The  words  are  used  both  in  arts.  115  and 
116.    We  have  seen  that  not  only  in  1859,  but  in  1871,  the  period 
of  six  years  was  assigned  to  all  suits  brought  to  recover  money 
on  promises  or  for  breach  of  contract,  provided  the  promise  or  con- 
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tract  was  in  writing  registered:  and  it  is  difBcalt  to  understand  why 
the  Legislatare  should  in  1877,  and  without  any  explanation^  deprive 
the  people  of  this  country  of  the  benefit  of  a  provision  in  the  limi- 
tation law  which  they  have  enjoyed  for  so  long  a  period,  and  which 
is  neither  injurioas  to  creditor  or  debtor,  to  the  money-lender  or  the 
borrower.  The  former  has  the  additional  security  which  registra- 
tion offers.  The  latter  has  a  longer  time  to  satisfy  his  creditor. 
The  use  of  the  word  compensation  as  already  observed  is  a  diffi- 
culty. Not  the  less,  however,  does  a  debt  arise  out  of  a  contract,  and 
a  breach  of  the  engagement  to  pay  the  money  on  a  certain  day  is^ 
practically,  a  breach  of  contract  But  it  is  said  that  the  debt  as  a 
remedy  "lies  to  recover  a  sum  certain  or  capable  of  being  reduced 
to  certainty  by  calculation,  payable  in  respect  of  a  direct  and  imm'e- 
<liate  liability  by  a  debtor  to  a  creditor,^'  and  therefore  is  not  a  form 
Adopted  to  elairas  sounding  in  damages.  But  interest  in  our  Courts 
can  in  some  cases  be  recovered  as  damages  when  it  cannot  be 
claimed  as  a  part  of  the  debt;  and  by  s.  209  of  the  Civil  Code,  when 
the  suit  is  for  a  sum  of  money  due  to  the  plaintiff,  the  Court  may, 
in  the  decree,  order  interest  at  such  rate  as  the  Court  deems  reason- 
able to  be  paid  on  the  principal  £um  adjudged,  from  the  date  of  the 
€uit  to  the  date  of  the  decre<»,  in  addition  to  any  interest  adjudged 
on  such  principal  sum  for  any  period  prior  to  the  institution  of  the 
suit,  with  farther  interest  at  such  rate  a^  the  Court  deems  reason- 
able on  the  aggregate  sum  so  adjudged,  from  the  date  of  the  decree 
to  the  date  of  payment.  So  also  Act  XXXII.  of  1839,  under  cer- 
tain conditions,  allows  interest  at  the  current  rate  of  the  day  to  be 
paid  from  the  date  when  the  debt  was  made  payable  by  virtue  of  a 
written  instrument,  or  if  payable  otherwise  from  the  time  of  demand 
of  payment  and  notice  that  interest  will  be  required.  Here  the 
additional  interest  is  paid  as  damages,  and  in  the  Court  of  Common 
Pleas,  in  an  action  against  the  drawer  of  a  bill  of  exchange  for 
£200  with  £10  per  cent  interest,  it  was  held  that  the  holder 
might  recover  interest  at  £10  per  cent,  from  the  time  when  the  bill 
became  due,  as  well  as  for  the  time  during  which  it  was  running. 
It  was  observed  by  Willes,  J.,  that  the  jury  were  not  bound  to  give 
interest,  but  may  give  it  according  to  the  circumstances  of  the  case. 
But  Cockbum,*C.  J.^  said  that  interest  is  given  as  damages  for 
the  detention  of  the  debt,  and  here  the  parties  have  fixed  what  the 
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rale  of  damage  shall  be,"  t.g.,  the  agreement  was  to  repay  £205 
with  interest  at  £10  per  cent  twelve  months  after  date,  and  that 
snm  was  the  measure  of  the  damages  from  the  time  the  money 
was  due  and  was  not  paid.  The  rest  of  the  Court  cqncarred  in  the 
remarks  of  the  Chief  Justice. — Keene  v.  Kerne  (I). 

Again,  it  may  be  said  that^  if  the  interest  is  given  as  damage^, 
the  suit  to  recover  the  money  is  one  for  conipensation,  inasmuch 
as  no  man  can  recover  what  he  actually  advances,  but  he  can  and 
does  recover  what  is  satisfaction  or  an  equivalent,  in  fact'  compeur 
3ation.  There  is  a  contract  between  the  parties  who  lend  and 
accept  a  loan,  respectively,  and  by  s.  73,  where  the  contract  ha9 
been  broken,  the  party  who  suffers  by  such  breach  is  entitled  to 
receive  from  the  party  who  has  broken  the  contract  compensa? 
tion  for  any  loss  or  damage  caused  to  him  thereby,  which  naturally 
arose  in  the  usual  course  of  things  from  such  breach,  or  which  the 
parties  knew,  when  they  made  the  contract,  to  be  likely  to  result 
from  the  breach  of  it ;  such  compensation,  however,  is  not  to  be 
given  for  any  remote  and  indirect  loss  or  damage  sustained  by- 
reason  of  the  breach.  The  compensation  which  a  party  can  recover 
from  the  party  who  breaks  his  contract  to  repay  nioney  lent  is  an 
equivalent  for  the  money  advanced  and  all  interest  that  may  be 
due  for  the  detention  of  •the  debt.  Illustration  (n),  s.  73,  is  an 
instance  where  there  can  be  no  compensation  for  indirect  and 
remote  injury  resulting  from  the  breach ;  but  the  party  who  com- 
piitted  the  breach  is  liable  for  the  principal  sum  he  failed  to  pay, 
with  all  interest  that  may  be  doe.  I  am  further  disposed  to  attach 
weight  tQ  Mr.  Justice  Mitter*s  remarks  regarding  the  particular 
words  cited  by  him  from  the  last  column  in  art.  HQ  of  the  schedule 
of  the  Limitation  Act  The  words  are  "when  the  period  of  limitation 
would  begin  to  run  against  a  suit  brought  on  a  similar  contract  not 
registered.'-  The  similar  contract  not  registered  in  the  case  before 
him  he  referred  back  to  art.  66 : — "  Op  a  single  bond  where  a  day 
is  specified  for  payment."  Thus  if  the  similar  contract  yvas  one 
for  which,  if  unregistered,  a  period  of  three  years  was  allowed,  it 
^quld  follow,  where  the  document  was  registered,  that  the  perio4 
|vpuld  be  six  years.    There  remains  the  further  consideration  thaf 

(1)  27  L.  J.,  N.S.C.  p.,  88. 
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the  Legislature  has  nowhere  expressly  provided  that  in  futare  1881 
registered  and  unregistered  engagements  to  pay  money  should  ^^^^^^  ^ 
in  respect  to  limitation  be  on  an  equal  footing.    On  the  contrary,  Khan 
art.  115  assigns  the  same  limitation  of  three  years  to  suits  for    Hafw  alx 
compensation  for  the  breach  of  any  contract,  eacpress  or  implied^  Kham. 
not  in  writing  registered,  that  it  does  to  all  breaches  of  contract 
specially  provided  for  in  other  preceding  articles.    Thus  they  all 
are  treated  alike,  and  it  is  unreasonable  to  infer  that  any  change 
was  intended  with  regard  to  contracts  in  writing  registered,  which 
were  allowed  a  period  of  three  years  in  addition  to  that  provided 
for  similar  contracts  unregistered.    It  is  the  more  unreasonable  to 
infer  a  change,  when,  as  I  have  already  noticed,  there  is  a  sufficient 
explanation  of  the  withdrawal  of  the  word    promise"  from  the 
new  Act  and  the,  so  to  call  it,  amalgamation  in  the  Contract  Act  of 
all  promises  into  agreements,  and  tlje  declaration  that  an  agreement 
enforceable  by  law  }s  a  contract. 

Looking,  therefore,  upon  the  question  from  this  point  of  view, 
and  upon  the  considerations  set  forth  above,  I  would  reply  to  the 
reference  that  art.  116  should  be  applied,  and  the  limitation  is  six 
and  not  three  years. 

Btbaiqht,  J.— I  concur  generally  in  the  judgment  of  Mr. 
Justice  Spankie,  f^nd  I  agree  in  his  viev/that  the  limitation  period 
mentioned  in  art.  116  of  Act  XV  of  1877  is  applicable  to  suits 
upon  registered  money-bonds.  The  introduction  of  the  word 
"compensation"  has  perhaps  not  unnaturally  given  rise  to  some 
difficulty,  but  I  cannot  so  interpret  it  as  to  hold  that  the  longer 
period  of  limitation,  of  which  registered  instruments  had  the  adi- 
vantage  before  Act  XV  of  1877  became  law,  was  thereby  sum- 
marily abridged.  Nor  upon  consideration  does  it  appear  to  mo 
that  the  expression  compensation  is  so  wholly  inapplicable  or  in* 
appropriate  to  suits  in  respect  of  bonds  and  promissory  notes,  as 
might  at  first  sight  seem  to  be  the  case.  Every  bond  and  promis- 
sory note  is  a  oontract,  by  which  the  obligor  or  promisor  agrees 
to  pay  money,  either  upon  a  particular  date,  or  upon  demand,  and 
such  oontract  can  be  performed  either  upon  the  specified  date,  or 
when  the  demand  is  made.  If  payment  is  refused,  or  is  not  forth- 
ppming,  tbei^  there  \&  a  breach,  and  the  suit  against  the  defaulting 
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obligor  or  promisor  is,  uot  to  make  him  Jo  something  in  further- 
ance of  the  contract,  for  the  time  for  its  performance  is  passed, 
but  is  in  reality  one  for  damages  for  the  breach  of  it,  the  measure 
of  which  will  be  the  amount  of  the  debt  with  interest.  It  is  true 
that  there  are  various  articles  in  the  Limitation  Act  of  1877 
making  provision  in  terms  for  suits  for  "  money  lent'*  or  upon 
"bonds,"  or  in  respect  of  "  promissory  ftotes.'*  And  art  115  would 
not  be  applicable  to  them  because  they  are  "herein  specially 
provided  for.^  But  it  seems  to  me  that  art.  116  was  intended  to 
have.a  general  application  to  all  suits  upon  registered  contracts, 
and  to  leave  the  limitation  period  in  reference  to  them  exactly  as  it 
was  under  art  117  of  Act  IX.  of  1871.  I  would  therefore  answer 
the  .question  put  by  this  reference  in  the  affirmative. 

Peabson,  J. — I  concur  generally  in  the  remarks  which  have 
been  recorded  by  my  hon  ble  colleagues  Spaukie,  J.,  and  Straight, 
J.,  and  in  the  conclusion  at  which  they  have  arrived. 

Oldfibld,  J. — I  agree  with  my  hon'ble  colleagues  in  holding 

that  art.  116,  Act  XV  of  1877,  applies  to  suits  brought  on  registered 

bonds.  _______ 

Befon  Sir  Boheri  SiMort,  Ku,  Chief  Jtutict,  Mr.  JuMUce  PearM,  Mr,  Justice 
Spankie,  Mr.  Juitice  Oldfield,  and  Mr,  Jueiice  Straight. 

ALU  PRASAD  (Dbfewdaht)  v.  8UKBAN  (PLAirarr).* 

Morigag^Conditional  Sate-^Pre^ption—Wajtthul'arz^Caute  of  actiM-^Om* 

pound  Interest. 

On  the  12th  May,  1871,  B  mortgaged,  by  way  of  conditional  sale,  a  share  of  a 
Tillage  to  A,  a.  stranger.  Such  mortgage  having  been  foreclosed,  A  sned  B  for 
possession  of  such  share,  and  obtained  a  decree  on  the  16th  April,  1878,  in  eiecu* 
tion  of  which  he  obUined  possession  of  such  share  on  the  9th  September,  1878. 
On  the  1st  September,  1879,  S,  a  co-sharer,  sued  A  and  B  to  enforce  his  right  of 
pre-emption  in  respect  of  such  share,  founding  his  suit  upon  the  following  clause 
in  the  administration- paper  of  the  village  When  a  share-holder  desires  to 
transfer  hiB  share,  a  near  relative  shall  have  the  first  right ;  next  the  share -holders 
of  the  other  pattis  ;  if  all  these  refuse  to  take,  the  vendor  shall  have  power  to  se  l 
and  mortgage,  etc,,  to  whomsoever  he  likes." 


•Second  Appeal,  No.  877  of  1880,  from  a  decree  of  P.  White,  JBsq.,  Deputy 
Commissioner  of  Jalaun,  dated  the  Slat  January,  1880,  affirming  a  decree  of  Mina 
Muhammad  Jafar  fiakhf,  Extra  AssiBtaot  Commissioner  of  Jalaun,  dated  the  15th 
liecember,  1879. 
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Beld  (PBARBoy,  J.»  dissenting),  having  regard  to  the  terms  of  the  administrt-  1881 
tion-pftper,  thut  a  cause  of  action  accraed  to  ^  when  such  mortgage  was  foreclosed.  ^ 

ALU  Fbabad 

Per  Spakkib,  J.,  Oldfibld,  J.,  and  Striioht,  J.,  (Stuabt,  C.  J.,  dissenting)  qukbam. 
that  a  cause  of  action  also  accraed  to  ^  when  sach  share  was  mortgaged,  by  way 
of  conditional  sale,  to  A, 

B  Btipolated  in  the  instrament  of  mortgage  to  pay  the  interest  annaally,  an^ 
m  case  of  default  to  pay  Compound  interest. 

Btldf  per  Stuabt,  C.  J.,  Spaitilie,  J.,  and  Stsai0ht,  J  ,  that,  inasmuch  as  S 
Irould  haTc  been  obliged  to  pay  compound  interest  had  he  desired  to  redeem  the 
mortgaged  property,  A  was  entitled  to  reeeire  from  8  compound  interest  up  to 
the  date  of  foreclosure. 

This  was  a  suit  to  enforce  a  right  of  pre-emption.  On  the 
12th  May,  1871,  the  defendant  Bansi  mort^ged  his  one  anna 
four  pies  share  of  a  village  called  Narsinghpnr  for  Rs.  300  to  the 
defendant  Alu  Prasad.  The  deed  of  mortgage  provided  that  the 
mortgagor  should  pay  the  principal  amount  within  five  years  j 
that  he  should  pay  interest  on  the  principal  amount  at  the  end  of 
every  six  months  at  the  rate  of  Re.  1-6-6  pe*  cent  per  mensem ; 
that  on  default  compound  ^interest  should  be  payable;  and  that, 
if  the  principal  amount  and  interest  were  not  paid  within  the 
term  of  five  years,  the  mortgage  should  be  deemed  a  sale.  The 
defendant  Bansi  did  not  pay  the  stipulated  interest  at  the  specified 
periods  and  did  not  pay  the  principal  sum  with  interest  at  the  end 
of  the  term  of  five  years  ;  and  on  the  18th  September,  1876,  the 
defendant  Alu  Prasad  applied  for  foreclosure  demanding  the  princi- 
pal sum  and  compound  interest  or  Rs.  912-8-0  in  all.  The  notice 
to  Bansi  required  by  Regulation  XVll  of  1806  was  issued 
on  the  22nd  September,  1876.  On  the  11th  March,  1878,  the 
year  of  grace  having  expired,  the  defendant  Alu  Prasad  sued  the 
defendant  Bansi  for  possession  of  the  share,  and  on  the  16th  April, 
1878,  obtained  an  ex-parte  decree.  In  execution  of  this  decree  he 
obtained  possession  of  the  share  on  the  9th  September,  1878.  On 
the  1st  September,  1879,  the  present  suit  was  instituted,  in  which 
the  plaintiff,  a  co-sharer  in  the  same  thoke  of  the  village  as  that 
in  which  the  defendant  Bansi  was  a  co-sharer,  claimed  a  right  of 
pre-emption  in  respeot  of  the  sale  by  that  defendant  to  the 
defendant  Aln  Prasad  of  his  share,  alleging  that  his  cause  of 
action  arose  on  the  9th  September,  1878,  when  the  latter  obtained 
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1881       possession  of  the  share.    The  suit  was  based  upon  the  condition 


Ald  Ppasad  ^^^^^^S  pre-emption  contained  in  the  village  administration* 
».  paper,  which  was  as  follows: — **When  a  share-holder  desires 
to  transfer  his  share,  a  near  relative  shall  have  the  first  right : 
next  the  share-holders  of  the  other  pattis  :  if  all  these  refuse  to  take^ 
the  vendor  shall  have  power  to  sell  and  mortgage,  &c.,  to  whom- 
soever  he  likes."  The  following  issues  were  framed  in  the  stiit : — » 
'^Whether  the  suit  was  barred  by  limitation  and  What  amount 
of  mbney  is  due  from  the  plaintiff  to  the  defendant  Alu  Prasad/' 
On  the  first  issue  the  lower  Courts  concurred  in  holding,  with 
reference  to  No.  10,  sch.  ii  of  Act  XV  of  1877,  that  the  period  of 
limitation  should  be  computed  from  the  9th  September,  1878,  when 
the  defendant  Alu  Prasad  obtained  possession  of  ihe  share  in  eke-* 
cution  of  the  decree  which  he  had  obtained  for  possession  thereof, 
and  the  suit  was  therefore  wHhin  time.  On  the  second  issue  the. 
lower  Courts  concurred  in  holding  that  the  defendant  was  not 
entitled  to  be  paid  the  amount  for  whicte  the  moi*tgage  had  been 
foreclosed,  as  that  amount  included  compound  interest,  and  such 
interest  ought  not  to  be  allowed ;  but  that  he  was  entitled  to  bo 
paid  the  principal  amount,  Rs.  300,  with  interest  for  five  years, 
from  the  12th  May,  1871,  the  date  of  the  mortgage,  to  the  lltb 
May,  1876,  the  end  of  the  mortgage-term,  at  the  stipulated  rate 
of  Re.  1-6-6  per  cent,  per  mensem,  and  (rom  the  date  of  default 
to  the  date  of  possession,  that  ifi  to  say,  from  the  I2th  May,  1876, 
to  the  9th  September,  1878,  at  the  rate  of  eight  annas,  by  way  of 
damages.  The  plaintifi  accordingly  obtained  a  decree  for  posses- 
sion of  the  share  subject  to  the  payment  of  the  amount  indicated 
above  within  six  weeks. 

On  second  appeal  by  the  defendant  Alu  Prasad  the  following 
grounds,  amongst  others,  were  taken  by  the  appellant,  m.,  (i) 
that  with  reference  to  the  terms  of  the  village  administration-paper 
the  respondent  (plaintiff)  had  no  right  whatever  to  institute  this 
suit  for  pre-emption  against  the  appellant,  after  the  appellant  had 
obtained  foreclosure  and  a  decree  declaring  his^roprietary  right; 
(ii)  that  the  cause  of  action  alleged  by  the  respondent  was  wholly 
wrong,  and,  if  any  cause  of  action  accrued  to  him  at  all,  it  accrued 
at  the  time  of  the  mortgage- contract ;  (iv)  that  limitation  should 
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be  computed  either  from  the  expiry  of  the  year  of  grace  or  from 
the  date  of  the  decree  obtained  by  the  appellant  for  possession  of 
the  share ;  (v)  that  the  deoision  of  tEe  lower  Ooarts  as  to  the 
amoant  of  the  consideration  was  contrary  to  law,  the  respondent 
being  bound  to  pay  the  entire  amount  entered  in  the  foreclosure 
proceeditig,  and  no  objection  to  the  correctness  of  that  amount 
oould  now  be  entertained  ;  and  (vi)  that  the  lower  Courts  were 
wrong  in  holding  that  oompound  interest  could  not  be  charged. 

The  appeal  came  for  hearing  before  Stuart,  C.  J.,  and  Straight, 
Jsj  and  waa  referred  by  those  learned  J udges  to  the  Full  Bench 
for  disposal,  the  material  portion  of  the  order  of  .  reference  being 
as  follows  :  — 

Order  of  Repbbenob.— fioth  the  lower  Courts  decreed  the 
plaintiflTs  claim,  and  the  defendant  now  appeals.    It  is  contended 
on  his  behalf  that  any  right  of  pre-emption  the  plaintiff  may  have 
should  have  been  asserted  in  1871^  when  the  conditional  mortgage 
was  made,  and  that  it  is  too  late  for  him  now  to  come  into  Court 
and  allege  a  cause  of  aotion  as  having  accrued  to  him,  when  all 
that  has  happened  is  that,  by  default  of  the  mortgagor  and  by 
operation  of  law,  the  conditional  sale  has  become  absolute.  The 
plaintiff,  on  the  other  hand,  maintains  that,  according  to  the  terms 
of  the  'Wajib^nl^art^  he  was  strictly  entitled  to  an  offer  of  the 
property,  both  on  the  execution  of  the  conditional  mortgage  and 
on  the  sale  becoming  absolute.    He  further  urges  that,  even  if  he 
was  only  entitled  to  an  offer  when  the  conditional  mortgage  was 
made,  yet  that  the  time  did  not  arrive  for  him  to  bring  his  suit 
until  the  defendant  Alu  Prasad  took  physical  possession  of  the 
property.    From  these  several  eontentions  the  substantial  question 
arising  appears  to  be  whether,  when  a  conditional  sale  becomes 
absolute,  a  cause  of  action  accrues  to  a  person  having  a  right  of 
pre-emption,  upon  which  he  can  bring  a  suit.    The  point  is  one  of 
considerable  complexity  and  difficulty,  upon  which  two  later  deci- 
sions of  this  Court  in  Lachman  Prasad  v.  Bahadur  Singh  (1)  and 
Para$  Ram  y.  Phitdki  (2)  seem  to  be  at  variance  with  earlier 
rulings  of  the  Sudder  Dewanny  Adawlut  in  Beharee  Lall  v. 


G)  L  L.  B.,  2  AU.  Sd4. 


(2)  Unreported. 
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1881        Subkarm  Rai  (1)  and  Sugand  Bat  v.  Narbus  Rat  (2).  We 
therefore  think  it  better  to  refer  this  appeal  to  the  Full  Bench  for 


Mtttishis  Banuman  Prasad  and  Sukh  Ram^  for  the  aj^ellant. 

Pandit  Ajudhia  Nath  and  Baba  Bctrada  Prasad  OhasSy  for  tiie 
f^spondent. 

The  following  judgments  were  delivered  by  the  Fall  Bench  r— 

Stuart,  O,  J. — ^The  order  of  reference  in  thia  case  states  that 
the  substantial  question  submitted  is  ^  whether,  when  a  conditiona) 
sale  become?  absolutci  a  cause  of  action  accrues  to  a  person  faaving^ 
a  right  of  pre-emption/'  but  as  this  question  was  developed  and 
considered  at  the  hearing;;  before  the  Full  Bench  the  expression 
^conditional  sale^  seemed  to  me  tea  strong  a  term  to  applj  to  the 
&cts,  and  is  in  *itself  somewhat  misleading,  I  am  aware  that  it 
ra  frequent!  J  used  in  Indian  Conrta  to  denote  ar  mortgage  ;  but  it 
IB  at  beat  a  loose  and  inaccurate  way  of  expressing  the  contract 
which  19  known  by  the  term  mortgage,  and  it  is  better  and  simpler 
and  more  legally  correct  to  keep  to  that  term  when  »uch  is  the 
transaction  than  to  make  use  of  such  a  mere  paraphrase  aa  the 
expression  ^^conditional  sale^,  I  therefore  ]>refer  t a  consider  that 
the  question  referred  to  us  does  not  so  much  relate  to  a  conditiona! 
sale  as  to  a  mortgage,  neither  more  nor  less,  technically  and  subw 
itantially. 

The  facts  are  briefly  these  r— One  Bansi,  a  defendant  in  the 
Goui-t  of  first  instance,  but  who  did  not  appear  te  have  joined  in 
the  appeal  to  the  lower  appellate  Court  nor  in  the  present  appealy 
mortgaged  on  the  12th  May,  1871,  his  one  anna  four  pies  share  of 
property  in  mauza  Narsinghpur  for  Bs  iOd  to  AIu  Prasad,  abe 
a  defendant,  and  the  appellant  in  the  present  case,  upon  the  condi- 
iion  that,  if  the  principal  sum  with  interest  was  not  p:»d  at  the 
end  of  five  years,  the  mortgage-deed  would  become  a  sale^deed, 
and  he,  Bansi,  would  get  his  name  expunged  from  the  revenue 
records.  Default  having  been  made,  the  defendant  Alu  Prasad, 
on  the  18th  September,  1876,  applied  for  foreclosure.  The  usud 
notice  was  issued  and  served  on  his  mortgagor,  Bansi,  upon  the 


(1)  10  N.  W.  P.  a  I>  A.  Bep.  666.      (2)  14  N.-W.  P.  S.  0.  A.  Bep.  262. 
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3rd  October,  1876.    When  the  year  of  grace  expired  the  defend- 
ant Ala  Prasad^  on  the  11th  March,  1878,  brought  a  suit  for  pos- 
session against  Bansi,  and  on  the  16th  April,  1878,  obtained  an 
ta  parte  decree.   This  he  proceeded  to  execute  in  August,  1878, 
«nd  on  the  9th  September,  1878,  obtained  possession  of  the  one 
anna  four  pies  share.   Within  a  year  from  the  last  date,  viz.,  on 
the  Ist  September,  1879,  one  Sukhan,  a  co-sharer  in  the  property 
and  claiming  as  a  pre-emptor,  instituted  a  suit  in  the  Ck)urt  of 
the  Extra  Assistant  Commissioner  of  Jalaun  to  establish  his  right 
of  pre-emption,  and  making  Bansi  as  mortgagor  and  Alu  Prasad 
as  mortgagee  defendants.    When  the  foreclosure  proceedings  came 
to  Sukhan's  knowledge  does  not  appear,  but  reckoning  from  the 
9th  September,  1878,  when  Alu  Prasad  obtained  possession  under 
his  foreclosure  decree,  Sukhan  as  pre-emptor  was  clearly  within 
his  right  in  suing  .on  the  1st  September,  1879,  on  a  cause  of 
action  which  had  accrued  on  the  9th  of  September  of  the  previous 
year,  when  Alu  Prasad  obtained  possession  of  the  property, 
tiukhan's  claim  in  the  suit  is  based  upon  the  wajib'ul'^z  of  the 
thokoy  and  the  provision  in  that  paper  applicable  to  the  case  is 
seated  in  the  referring  order  and  with  substantial  accuracy,  but  at 
the  hearing  an  exact  and  literal  translation  was  read  oat  from  the 
vernacular,  and  so  read  out  the  condition  in  the  wajib-nl-arz  is  as 
follows : — "  If  any  sharer  intends  to  transfer  his  share,  his  near 
relation  shall  have  the  first  right;  then  the  share-holders  in  another 
patti ;  if  all  these  refuse  to  take,  the  transferer  shall  liave  the  power 
•to  sell  and  mortgage  to  whomsoever  he  likes;  the  objection  of  no 
one  will  be  attended  to.*'    From  these  terms  it  appeared  to  be 
assumed  at  the  hearing  that  mortgages  as  such  as  well  as  sales 
out  and  out  were  intended,  but  I  do  not  so  read  the  condition. 
The  primary  act  contemplated  by  the  wajib  vl-arz  was  an  act  of 
distinct  conveyance  or  transfer,"  or  of  that  which  amounted  to  such 
m  conveyance  or  transfer,  and  the  use  of  the  word  "  mortgage" 
towards  the  end  of  the  provision  in  the  wajib-uUarz  must  be  under- 
stood to  have  been  simply  this,  that  failing  the  pre-emptors  men- 
tioned in  it  the  "transferer"  should  have  the  power  to  sell  and 
mortgage,  that  is,  to  dispose  of  in  any  way  he  thought  proper  the 
share  in  question.  But  a  contract  and  transaction  which  beginning 
with  an  open  mortgage  might  end  in  a  complete  transfer  was 
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1881  Bomethinpf  different,  for  sach  a  contract^  so  reduced  into  a  complete 
ALU  Peabad  might  be,  and,  in  my  opinion,  would  be,  a  "  transfer*'  within 

V.  the  meaning  of  the  wajib-ulnirz^  but  not  till  so  reduced  and  made 
SuKUAN.  ^  transfer.  And  this  would  appear  to  have  been  the  state  of 
things  on  the  9th  September,  1878|  when  as  the  result  of  execution 
of  the  decree  Alu  Prasad  obtained  possession  of  the  property. 
Then,  and  not  before,  the  plaintiff's  cause  of  action  accrued,  and 
the  plaintiff  was  within  his  right  as  a  pre-emptor  and  within  time 
when  he  instituted  the  present  suit,  and  that  is  my  answer  to  the 
present  reference.  Numerous  authorities  were  cited  at  the  hearing 
in  support  of  this  view  of  the  plaintiff's  position,  consisting  not 
only  of  rulings  by  the  late  Sudder  Dewanny  Adawlut  of  these 
Provinces,  but  also  by  this  Court.  Several  decisions  too  of  the 
Calcutta  Court  were  cited  in  support  of  the  same  view.  This 
disposes  of  the  first  four  reasons  of  appeal.  •In  regard  to  the  last 
two,  the  5th  and  6th,  respecting  the  amount  of  the  consideration 
to  which  the  vendor  is  entitled  and  the  charge  of  compound  in- 
terest, I  think  they  ought  to  be  allowed,  and  so  far  I  would  modify 
the  decree  of  the  lower  appellate  Court,  but  would  dismiss  the 
appeal  on  the  question  of  pre-emption. 

Pbabson,  J. — The  transaction  of  the  12th  May,  1871,  to  which 
the  present  suit  refers,  appears  to  have  beeu  one  of  a  complex  diarac- 
ter,  by  which  a  share  in  a  thoke  of  mauza  Narsinghpur  was  mort- 
gaged by  Bansi  to  Alu  Prasad  for  a  consideration  of  Rs.  300  on 
the  condition  that,  if  the  principal  sum  with  interest  were  not  paid 
at  the  end  of  five  years,  the  mortgage  should  beoomea  sale.  Fore- 
closure was  effected  in  1877,  and  })osse8sion  was  obtained  on  the 
9th  September,  1878,  in  execution  of  an  ex  parte  decree,  and  the 
present  suit  has  been  brought  by  a  co-sharer  in  the  thoke,  who 
alleges  his  cause  of  action  to  have  arisen  on  the  last  mentioned 
date,  to  establish  his  right  of  pre-emption  to  the  share  aforesaid 
under  the  terms  of  the  vKyib^ul-arz  dated  15th  April,  1863, 
which  Hre  as  follows **  When  a  share-holder  desires  to  transfer 
his  share,  a  near  relative  shall  have  the  first  right :  next  the  share- 
holders of  the.other  pattis :  if  all  these  refuse  to  take,  the  vendor 
shall  have  power  to  sell  and  mortgage  &c.,  to  whomsoever  be 
likes."   From  the  last  clause  it  may  be  inferred  that  sale  and 
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mortgage  are  equally  contemplated  by  the  word  "  transfer"  used 
in  the  first  From  the  words  "refiise  to  take"  used  in  the  second 
it  may  be  inferred  that  the  words  "  the  first  right"  used  in  the  pre- 
ceeding  clause  mean-  the  first  right  to  take,  and  that  a  duty  of 
offering  the  share  in  the  first  instance  to  a  near  relation  or  to  a 
co-sharer  is  thereby  imposed  upon  a  sharer  who  desires  to  part 
with  his  share. 

We  have  to  consider  whether^  under  the  terms  above  quoted, 
a  cause  of  action  arose  to  the  plaintiff  on  the  9th  Septem- 
ber, 1878,  or  whether  he  is  entitled  to  claim  the  share  of  which  the 
defendant-appellant  has  become  absolute  proprietor  by  foreclosure 
of  his  mortgage.  The  transaction  of  the  12th  May,  1871,  though 
it  includes  a  conditional  sale,  is  one  of  the  recognised  species  of 
mortgage;  and,  if  it  be  regarded  as  such,  the  duty  of  offering  the 
share  in  mortgage  to  a  near  relative  or  to  a  co-sharer  devolved 
upon  Bansi  at  the  time  when  he  proposed  to  mortgage  it,  and  a 
cause  of  action  accrued  to  the  plaintiff  when,  without  having  been 
offered  to  hira,  it  was  mortgaged  to  Alu  Prasad.  Doubtless  a  suit 
to  enforce  a  right  of  pre-emption  may  be  instituted  within  a  year 
from  the  time  when  the  purchaser  takes  under  the  sale  sought  to 
be  impeached  physical  possession  of  the  whole  of  the  property  sold. 
The  present  suit,  had  it  been  brought  to  enforce  the  right  which 
accrued  to  the  plaintiff  on  the  12th  May,  1871,  might  therefore  in 
reference  to  the  date  on  which  possession  was  obtained  by  the  defen- 
dant-appellant be  within  time,  but  the  circumstance  that  the  mort- 
gage was  not  accompanied  with  possession  did  not  preclude  an  earlier 
suit,  nor  is  the  plaintiff  asking  in  this  suit  for  what  he  was  entitled 
to  claim  on  the  12th  May,  1871,  rit.,  to  take  the  share  in  mortgage. 
On  the  contrary  he  is  asking  for  what  he  could  not  then  have 
claimed,  viz.j  to  take  the  share  as  an  out  and  out  purchaser.  He 
himself  alleges  his  cause  of  action  to  have  arisen  on  the  9th  Sep- 
tember, 1878;  and  although  the  allegation  is  obviously  inaccurate 
the  material  question  for  determination  seems  to  be  whether  Bansi 
was  bound  on  or  after  receiving  notice  of  the  application  for  fore- 
closure, because  he  was  unable  or  indisposed  to  redeem  the  mort- 
gage, to  offer  to  sell  the  share  to  the  plaintiff.  It  may  help  the 
determination  of  that  question  to  inquire  whether  Bansi  was  at  that 
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1881       time  in  a  position  to  make  snch  an  offer^  for  he  could  scareely  be 


Ald  Pka»ad  ^      anything  which  was  not  in  his  power.   To  such  an 

V.  inquiry  the  answer  must  be  that  he  could  only  sell  his  equity  of 
redemption.  Had  he  proposed  to  sell  his  equity  of  redemption,  he 
would  doubtless  have  been  bound  to  ofier  it  to  the  plaintiff  in  prcy- 
ference  to  a  stranger.  But  no  such  transaction  as  the  sale  his 
equity  of  redemption  has  been  proposed  or  attempted  by  him. 
What  has  happened  was  the  conversion  of  the  mortgage  of  the  12th 
May,  1871,  into  an  absolute  sale  by  the  operation  of  the  condition 
thereto  attached.  Upon  that  incident  the  terms  of  the  ira/tfr-ul-arf 
appear  to  have  no  bearing  whatever.  They  seem  to  contemplate 
some  original,  entire,  and  distinct  transaction  6n  the  part  of  a  share- 
holder and  to  be  applicable  at  the  commencement  of  such  a 
transaction,  not  at  a  subsequent  stage.  The  non-payment  of  the 
mortgage-debt  within  the  year  of  grace  was  not  a  sale  of  the  share. 
The  sale  of  Bansi's  share  was  made  not  indeed  absolutely  but  con- 
ditionally on  the  12th  May,  1871,  and  it  was  before  that  date  and 
not  after  the  institution  of  the  foreclosure  proceedings  that  he  was 
bound  to  offer  the  share  to  the  plaintiff  on  the  footing  on  which 
it  was  taken  by  the  defendant-appellant.  It  is  now  impossible  that 
the  plaintiff  should  take  the  share  on  that  footing.  Stress  has 
been  laid  upon  the  consideration  that  the  exclusion  of  strangers 
from  a  joint  estate  is  the  object  of  the  recognition  of  the  right  of 
pre-emption ;  and  that  in  the  instance  before  us  the  defendant- 
appellant  was  introduced  into  the  joint  estate,  not  by  the  mortgage 
of  1871,  but  by  the  foreclosure  of  1877  and  the  decree  of  1878. 
But  whatever  force  there  may  be  in  such  a  consideration,  it  is 
really  irrelevant  to  the  question  of  the  construction  of  the  terms  of 
the  wajih'ul'art.  Reference  has  also  been  made  to  several  prece- 
dents, but  it  is  hardly  necessary  to  refer  to  them  for  the  purpose  of 
construing  the  terms  of  that  document,  nor  can  it  well  be  denied 
that  the  decision  of  the  present  case  depends  altogether  upon  the 
construction  to  be  put  on  those  terms.  It  must  be  admitted  that 
they  do  not  expressly  provide  that  a  sharer  who  wishes  to  mortgage 
his  share  by  means  of  a  conditional  sale  must  not  only  offer  it  in 
the  first  instance  to  a  co-sharer,  but  must  also,  in  the  event  of  the 
conditional  sale  being  likely  to  become  absolute  by  failure  on  his 
part  to  redeem  the  mortgage,  offer  his  equity  of  redemption  for 
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porcbase  to  a  co-sharer  in  tnne  to  enable  him  to  redeem  the  mort* 
gage  and  become  the  absolate  owner.    Unless  therefore  such  a  ]J[^^""p^7ap 
provision  is  sabstantialij  included^  though  latent,  in  the  terms 


of  the  wajUHul-arz^  the  suit  cannot  be  maintained  merely  because 
it  maj  be  deemed  reasonable  and  equitable  to  extend  the  right  of 
pre-emption  bejond  the  oases  clearly  provided  for  to  cases  for 
which  a  provision  has  been  omitted.  The  omission  miglit  at  any 
time  have  been  supplied  by  amendment  of  the  wajib-ul^z.  As 
I  am  unable  without  straining  the  language  of  that  document  with 
undue  violence  and  in  an  unnatural  manner  to  hold  thiit  it  includes 
a  provision  applicable  to  the  case  before  us,  I  am  constrained  to 
eonolude  that  the  suit  is  unmaintainable  and  should  be  dismissed 
vrith  cosb. 

Spankib,  J  — The  appeal  before  the  Division  Bench  appears 
to  h^ve  been  referred  to  us  for  disposal,  but  the  learned  Judges 
observe  that  the  substantial  question  arising  in  the  case  is  whether, 
,when  a  conditional  sale  beoomes  absolute,  a  cause  of  action 
accrues  to  a  person  having  a  right  of  pre-emption  upon  which  he 
can  bring  a  suit  The  point  is  stated  to  be  one  of  considerable 
complexity  and  difficulty,  upon  which  two  late  decisions  of  this 
Court  in  Lachman  Prasad  v.  Bahadur  Singh  (1)  and  Paraa  Bam 
V.  Phudki  (2)  seem  to  be  at  variance  with  earlier  rulings  of  the 
Sudder  Dewanny  Aduwlut,  two  of  which  may  be  found  in  Beharee 
Lall  V.  Sahkaran  Rai  (3)  and  Sugand  Rat  v.  Narbus  Rat 
(4).  The  cases  of  1879  have  been  put  up  with  this  case,  and  the 
judgments  have  been  printed  in  the  book  containing  the  present 
case.  In  Lachman  Prasad  v.  BaJiadur  Singh  (1)  1  expressed  an 
opinion  on  the  point  referred  to  us,  from  which  two  of  my  honorable 
colleagues  differed  from  me,  I  said  in  that  case  that  there  was 
.no  sale  without  power  of  redemption  until  foreclosure  had  been 
completed,  and  the  mortgagee  or  the  conditional  vendee  had  obtained 
a  decree  for  possession  as  owner.  Until  these  conditions  had  been 
fulfilled,  the  transaction  was  one  of  mortgage,  as  a  power  of 
redemption  remained.  After  these  conditions  have  been  fulfilled 
and  rendered  complete  and  valid  by  decree  of  Court,  the  transac- 
tion once  partaking  of  a  double  character  became  a  single  one,  and 

(1)  I.  L.  R.,  2  AU.  884.      (3)  10  N.-W.  P.  S.  D.  A.  Rep.,  588. 

(2)  Unreported.  (4)  14  N.  W.  P.  8.  D.  A.  Uep.,  2^ 
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1881  that  an  absolute  sale,  and  possession  was  given  nnder  Uie  sale* 
▲lu  Prasad  pre^emptor's  cause  of  action  arose,  and  under 

8UKHAK.  terms  of  the  admioistration-paper  he  Was  at  liberty  to  bring  a 

Buit  for  pre-emption.  I  have  heard  nothing  daring  car  hearing 
of  the  present  appeal  to  alter  the  opinion  already  expressed  by  me« 
It  has  been  moreover  convincingly  shown  that  the  opinion  so 
expressed  was  in  accordance  with  the  rulings  of  the  Coort  for  a 
quarter  of  a  century.  It  seems  to  me  that  in  this  country  at 
least,  where  in  oases  of  this  nature  the  Courts  are  bonnd  by  the 
Begnlations,  the  interest  of  the  mortgagor  under  a  deed  of  oon* 
ditional  sale  is  something  more  than  a  bare  right.  It  is  said  that 
the  equity  of  redemption  is  all  that  is  left  to  him.  But  thera 
is  something  more  than  this.  The  ownership  still  remains  with 
him  under  the  contract,  for  by  it  the  mortgagee  acquires  only  the 
right  to  foreclose  the  mortgage.  The  property  under  a  deed  of 
conditional  sale  is  not  sold  outright  It  is  conveyed  to  the  mort- 
gagee under  restriction.  The  coudition  is  that,  if  the  money  bor« 
rowed  from  the  mortgagee  by  the  mortgagor  is  not  repaid  by  a 
certain  day,  with  or  without  interest,  as  it  may  be,  the  sale  shall 
become  absolute*  There  is  no  title  in  the  mortgagee  until  default 
occurs,  and  even  then  it  is  not  complete  as  owner,  for  Regulation 
XVII  of  1806  requires  certain  forms  and  a  certain  time  before 
foreclosure  can  be  legally  had.  Until  the  sale  becomes  absolute 
legally^  the  mortgagor  is  competent  to  deal  with  the  property 
in  any  way  he  likes^  so  long  as  the  rights  of  the  mortgagee  are 
not  defeated.  In  foreclosure  the  mortgagee  must  serve  notice  on 
the  mortgagor  or  his  legal  representative,  which  includes  every 
one  who  claims  an  interest  in  the  mortgaged  property.  It  may 
be  said  that  the  mortgagor  in  alienating  the  property  cannot  pass 
more  than  his  own  interest,  which  is  the  right  to  redeem  it  from 
the  mortgagee.  But  he  has  never  parted  with  the  ownership  of 
the  property,  and  nnder  a  purely  conditional  deed  of  sale  the 
mortgagee  has  no  right  to  possession.  The  transferee  buying  the 
equity  of  redemption  buys  the  still  surviving  ownership  that  has 
not  passed  to  the  mortgagee.  On  redemption  there  is  no  recon- 
veyance by  sale  to  the  mortgagor.  The  deed  of  conditional  sale 
was  given  to  the  mortgagee  as  security  foi*  his  money  ;  that  repaid 
to  him  within  the  terms  of  the  contract,  or  within  the  period 
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allowed  by  law,  the  original  transaction  is  at  an  end.    Should  ^^Sl 
(here  be  default,  the  original  transaction  of  a  mortgage  with  con-  Xlu"pbaba^ 
ditional  sale  is  converted  into  one  of  absolute  sale.   The  owner-     _  9. 
ship  then  passes  from  the  mortgagor  to  the  mortgagee,  and  what 
was  originally  only  a  condition  to  sell  becomes  for  the  first  time 
an  absolute  sale.    The  Regulation  referred  to  extends  the  period 
within  which  redemption  may  be  had  beyond  the  stipulated  period 
of  redemption,  thus  delaying  the  completion  of  the  mortgagee's 
title,  which,  but  for  the  Regulation,  was  acquired  when  default  first 
occurred.    But  the  mortgagee  cannot  even  insist  upon  a  strict  per- 
formance of  the  contract  between  himself  and  the  mortgagor.    S.  8 
provides  that  "whenever  the  receiver  or  holder  of  a  deed  of  mortgage 
and  conditional  sale,  such  as  is  described  in  the  preamble  and  pre^ 
ceding  sections  of  this  Regulation,  may  be  desirous  of  foreclosing 
the  mortgage  and  rendering  the  sale  conclusive  on  the  expiration 
of  the  stipulated  period,  or  at  any  time  subsequent  before  the 
sum  lent  is  repaid,  he  shall  (after  demanding  payment  from  the 
borrower  or  his  representative)  apply  for  that  purpose  by  a 
written  petition  Ac.  Ac.  Ac."    As  a  result,  if  the  property  be 
not  redeemed  within  one  year  from  the  date  of  the  notification 
required  after  the  petition  has  been  presented,  the  mortgage  is 
finally  foreclosed  and  the  conditional  sale  becomes  conclusive,  and 
the  title  of  the  mortgagee  as  owner  dates  from  the  end  of  the 
year  within  which  the  mortgagor  may  redeem.    In  1865  the 
Judicial  Committee  of  the  Privy  Council  stated  in  Forbes  t.  Amir^ 
nn-nissa  Begam  (1)  at  length  what  "in  their  Lordship's  appre- 
hension the  law  of  foreclosure,  as  established  by  the  Regulations 
and  the  practice  of  the  Courts  in  Bengal,  is.**   The  entire  law  on 
this  subject  is  to  be  found  in  this  decision.   The  Bengal  law 
has  been  embodied  in  the  Regulations  in  force  in  these  Provinces. 
The  learned  Pandit  Ajudhia  Nath,  in  support  of  the  judgment  of 
the  lower  appellate  Court,  quotes  as  the  leading  authority  on  the 
question  referred  to  us  the  decision  of  the  Sudder  Dewanny  Adawlut 
of  these  Provinces  in  Beharee  Loll  v.  Subkaran  Rai  (2),  to  which 
the  referring  Judges  allude.   This  decision  very  clearly  ruled 
that  it  was  not  necessary  for  a  pre-emptor  to  raise  his  daim  against 
a  atraoger  in  whose  favour  a  deed  of  conditional  sale  has  been 
(1 )  10  Moo.  lad.  App.,  840.      (2)  10  N.-W.  P.  S.  D.  A.  Bep.,  588. 
84 
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1881        executed  until  the  sale  became  absolute.   The  decisions  of  the 
Sudder  Dewanny  Adawint  and  of  this  Court  mav  be  said  to  have 


Alo  Pbasaa 


V.  perhaps  universally  followed  this  ruling  up  to  a  late  date.  The 
Pandit  referred  to  numerous  precedents.  On  the  6th  September^ 
1S59  {V)j  the  Judges  followed  the  ruling  referred  to  above.  In 
1860  (29th  August) — Khadim  Ali  v.  Rajoonain  Rat  (2)— it  was 
admitted  that,  on  a  sale  becoming  absolute,  a  new  cause  of  action 
accrued  to  the  pre-emptive  claim.  This  decision  is  cited  in  the 
referring  order.  On  the  1 2th  November,  1 862, — Hira  Ram  v.  Ram 
Lall  Singh  (3) — it  was  held  again  that  the  right  of  pre-emption 
could  not  be  regarded  as  having  arisen  before  steps  for  foreclosure 
were  taken  by  the  vendee.  The  leading  case  was  distinctly  fol- 
lowed by  a  Division  Bench  of  this  Court  in  1867  in  Radhey  Pmdey 
v.  Jfand  Kumar  Pandey  (4),  in  which  it  was  laid  down,  regarding 
the  suit  of  the  plaintiff,  that  it  was  admittedly  and  undoubtedly 
brought  within  a  year  from  the  date  on  which  the  vendee,  whose 
purchase  is  sought  to  be  set  aside,  obtained  actual  possession  of 
the  property,  to  which  his  title  originally  conditional  had  become 
absolute  in  execution  of  a  decree  passed  in  his  favour  against  the 
auction-purchaser  of  the  rights  and  interests  of  the  conditional 
vendors.^'  The  decision  then  passes  to  another  point,  and  it  is 
observed  that  it  was  not  pretended  that  the  property  in  question 
had,  before  the  conditional  sale  aforesaid  or  at  any  other  time,  been 
offered  in  compliance  with  the  terms  of  the  settlement  compact  to 
the  plaintiffs  and  been  refused  by  them :  it  follows  that  they  are 
entitled  to  a  decree.^'  With  the  point  soggested  in  this  latter 
portion  of  the  judgment  I  will  deal  presently,  inasmuch  as  it  is 
one  of  the  arguments  used  in  the  case  before  us  against  the  pre- 
emptive claim.  In  1870  the  rulings  of  this  Court  in  1855  and  in 
1867  were  again  followed  by  a  Division  Bench  of  the  Court  in  the 
case  of  Baddri  Dasa  v.  Durga  Parshad  (5),  It  was  observed  in  that 
case  that  it  had  been  ruled  by  the  Court  repeatedly  that  limitation 
should  run  in  cases  of  the  nature  involved  in  the  suit  from  the 
expiration  of  the  year  of  grace,  and  it  was  held  that  a  party  claim- 
ing the  right  of  pre-emption  in  respect  of  property  the  subject  of  a 

(1)  14  N.-W.  P.  fl.  D.  A.  Rep..  262.      (4)  N.-W.  P.  H.  C.  Rep.,  1867, 

(2)  15  N.-W.  P.  8.  D.  A.  Kep.,  667.  p.  864. 
(8)  N.-W.  P.  S.  D.  A.  Bep.,  1862,       (6)  N.-W.  P.  H.  C.  Rep.^  1870, 

ToL  li«  p.  175.  Pw  284. 
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coDdiiional  sale  is  bound  to  make  his  claim  on  the  expiration  of  the  188i 
year  of  grace  mentioned  in  the  notice  of  foreclosure.  So  far  it  .^I^^TIasad 
will  be  observed  that  the  rulings  of  the  Sudder  Dewanny  Ada wlut 
and  of  this  Court  have  been  consistently  opposed  to  the  view  taken 
by  the  learned  Judges  in  the  two  cases  already  noticed  by  the 
referring  Judges.  The  Presidency  rulings  have  been  in  accordance 
with  those  of  the  Sudder  Dewanny  Adawlut  and  hitherto  of  this 
Court  On  the  27th  February,  1865,  it  was  held  by  a  Full  Bench 
(Bayley,  J.,  dissentiente) — Gurdyal  Mundur  v.  Teknarain  Singh 
(1) — that  no  right  of  pre-emption  arises  on  ,  a  mere  conditional 
sale  or  mortgage  whilst  any  right  of  redemption  remains  in  the 
niortgagor.  It  was  also  held  that  it  was  immaterial  whether  a 
fbrmal  demand  of  pre-emption  was  made  at  any  other  time  than 
afler  the  sale  became  conclasive.  The  ruling  was  on  a  claim  for 
pre-emption  under  the  Muhammadan  Law,  but  the  principle  is  the 
same  as  in  the  case  of  the  conditional  sale  before  us.  So  again  in 
1866  a  Division  Bench  of  the  same  Court  held  in  Si/ud  Amir  Ali 
V.  Bhdho  Sundaree  Debia  (2)  that  a  party  claiming  pre-emption  in 
respect  of  the  property  the  subject  of  a  conditional  sale  is  bound 
to  make  his  claim  on  the  expiration  of  the  year  of  grace  mentioned 
in  the  notice  of  foreclosure.  Again  on  the  80th  April,  1867,  it 
was  ruled  in  the  case  of  Mohunt  Ajudhya  Pooree  v.  Sohan  Led  (3) 
that  "  the  fulfilment  of  the  condition  of  the  kut-kabalah  and  deter- 
mination of  the  year  of  grace  completed  the  sale,  and  that,  as  soon 
as  the  pre-emptor  became  aware  of  that  fact,  he  ought  to  have 
preferred  his  claim."  These  two  are  Muhammadan  cases,  but  as 
has  been  observed  above  the  principle  is  applicable  to  the  case 
under  review.  1  need  not  dwell  upon  these  Muhammadan  cases 
at  any  length  so  far  as  they  appear  to  hold  that  as  long  as  there 
is  a  power  to  redeem  so  long  there  has  been  no  sale.  What  does 
or  does  not  amount  to  a  sale  under  that  law  is  a  diflPerent  question, 
but  we  have  not  to  consider  the  Muhammadan  Law  with  reference 
to  the  case  referred  to  us,  in  which  the  claim  is  based  upon  the 
village  administration-paper.  Before  considering  the  general  terms 
of  the  administration-paper,  I  would  notice  an  argument  used 
during  the  hearing,  that,  the  foreclosure  bad  according  to  law, 

(1)  2  W.  B.  216.        (2)  6  W.  B.  116. 
C8)7W.B.428. 
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1881  the  sale  when  declared  absolute  is  oae  that  is  obligatory  under 
a  decree  and  not  a  yoluntary  sale,  within  the  meaning  of  the 
words  '^if  any  sharer  intends  to  transfer."  This  argument^ 
however,  will  not  I  think  hold  good.  The  ciroumstanoes  of  a  sale 
in  execution  of  a  decree  of  Court,  and  the  circumstanoea  under 
which  a  mortgage  is  foreclosed  and  a  sale  becomes  absolute,  are 
not  similar.  A  sale  in  execution  of  a  decree  against  the  share- 
holder is  a  compulsory  sale,  and  one  certainly  that  can  in  no 
sense  be  regarded  as  a  yoluntary  transfer  on  the  part  of  the  judg- 
ment-debtor of  his  share  in  a  co-parcenary  estate.  The  mortgage 
by  deed  of  conditional  sale  was  a  voluntary  transfer  ;  the  fore- 
closure is  the  consequence  of  the  mortgagor's  failure  to  redeem  the 
mortgage.  He  might  have  redeemed  it,  if  he  liked  or  had  the 
money.  If  he  had  no  intention  or  expectation  at  the  time  of  mort- 
gage of  being  able  to  redeem  it,  the  foreclosure  on  his  default  is  the 
result  of  his  own  act  when  he  executed  the  deed  of  conditional  sale. 
In  the  leading  case  of  1855  the  Judges  say : —  "  The  proceedings  of 
the  Civil  Court,  in  the  matter  of  foreclosure,  were  purely  ministerial, 
not  judicial ;  no  authoritative  enforcement  of  the  sale  was  made 
by  the  Civil  Court ;  the  sale  became  absolute  solely  in  consequence 
of  the  omission  of  the  vendor  to  deposit  the  amount  due  under  the 
deed  of  conditional  sale  within  the  year  of  grace,  agreeably  to  the 
notification  issued  by  the  Judge,  at  the  instance  of  the  mortgagee^ 
imder  the  provisions  of  s.  8,  Regulation  XVII.  of  1806."  This 
ruling  of  the  Court  was  not  new,  for  as  far  back  as  1813  the  func- 
tions of  the  Judge  in  foreclosure  proceedings  were  notified  by 
Circular  Order  dated  22nd  July,  1813,  as  being  purely  ministerial 
and  the  ruling  in  the  judgment  by  the  Privy  Council  in  ForbeB  v. 
Amir-^unr-niasa  Begam  (1)  confirms  this  view.  The  words  of  the 
Judicial  Committee  are  as  follows  "  The  general  efiect  of  these 
Eegulations  is  that,  if  anything  be  due  on  the  mortgage  and  the 
mortgagor  makes  an  insufficient  deposit,  and  a  fortiori^  if  he  makes  no 
deposit  at  all,  the  right  of  redemption  is  gone  at  the  expiration  of 
the  year  of  grace.  The  title  of  the  mortgagee,  however,  is  not  even 
then  complete.  It  was  ruled  by  the  Circular  Order  of  the  22nd  of 
July,  1813,  No.  37,  and  has  ever  since  been  settled  law,  that  the 
functions  of  the  Judge  under  Regulation  XVII  of  1806,  s.  8,  are 
(X)  la  Moo.  Ind.  App.  340. 
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parely  miaisterial^  and  that  a  mortgagee,  after  having  done  all  that 
this  Regulation  requires  to  be  done  in  order  to  foreclose  the  mort- 
gage and  make  the  conditional  sale  absolute,  must  bring  a  regular 
suit  to  recover  possession,  if  he  is  out  of  possession,  or  to  obtain  a 
declaration  of  his  absolute  title  if  he  is  in  possession."  The  result 
is  that  the  title  as  owner  of  the  mortgagee  begins  when  the  right  of 
redemption  has  gone.  It  is  not  created  by  any  compulsory  decree 
of  Court,  though  the  law  requires  that  it  should  be  completed  by  a 
euit,  in  which  any  question  as  between  the  mortgagor  and  mortga« 
gee  is  set  at  rest  for  ever. 

Now  as  to  the  terms  of  the  administration-paper  which  refer  to 
priority  of  claimants,  they  are  as  follows  : — "  [f  any  sharer  intends 
to  transfer  his  share,  his  near  relative  shall  have  the  first  right  (of 
pre-emption):  then  the  shareholders  in  another  patti:  if  all  those 
refuse  to  purchase,  the  intending  transferer  shall  have  the  power 
to  sell  and  mortgage  <&c.  &c.  &c.  to  whomsoever  he  likes.*'  It  was 
contended  by  the  defendant  that  before  the  mortgage,  and  before 
efiFecting  foreclosure  of  the  property  mortgaged,  he  had  offered  the 
share  to  the  plaintiff  and  other  shareholders.  But  this  contention 
is  no  longer  open.  Whether  he  did  or  did  not  offer  the  property, 
as  be  says  that  he  did,  is  a  question  of  fact.  On  this  point  the 
lower  appellate  Court  held  that  it  had  not  been  proved  that  the 
plaintiff  was  offered  an  opportunity  of  acting  on  his  right  of  pre- 
emption, but  had  declined  to  do  so.  The  lower  appellate  Court 
distinctly  finds  that  there  was  no  such  refusal  on  his  part  as  would 
incapacitate  him  from  asserting  his  legitimate  right  in  Court  as  he 
has  done,  and  this  finding  is  a  proper  one,  with  reference  to  the 
determination  of  the  first  Court  on  the  issue,  which  was  that  the 
plaintiff  was  willing  to  purchase,  paying  down  the  principal  with 
interest  at  Re.  1-6-6  per  cent.,  but  declined  to  pay  compound  interest. 
It  was  a  fair  question  for  the  Court  to  determine  whether  or  not  he 
was  liable  to  pay  compound  interest.  Now  I  will  consider  the 
contention  of  appellant  that  any  right  of  pre-emption  that  the 
plaintiff  may  have  had  in  1871,  when  the  property  was  condition- 
ally sold,  has  been  forfeited  by  his  not  having  asserted  his  claim  in 
that  year.  The  plaintiff  replies  to  this  contention  that  the  terms  of 
the  administration-paper  entitled  him  to  an  offer  alike  on  the  execa- 
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1^81  tion  of  the  deed  of  conditional  sale  and  when  it  became  an  abso- 
Alu  Prasad  words  of  the  ad  ministration- paper  are  certainly 

^'  not  opposed  to  the  plaintiflF's  argument.    "Transfer'*  includes 

all  sorts  of  alienation,  and  it  is  upon  a  refusal  of  any  transfer  that 
the  transferer  may  sell  oi  mortgage  to  any  one.  But  it  does  not 
follow  that,  if  the  intention  of  the  shareholder  is  to  mortgage 
his  property,  the  co-sharer  who  might  be  ready  to  buy  it  should 
come  forward  and  claim  the  mortgage,  or  if  he  did  not  should 
forfeit  his  right  to  buy  the  share  when  it  was  absolutely  sold.  Such 
a  contention  will  not,  I  think,  hold  good,  and  I  find  that  the 
Sudder  Dewanny  Adawlnt  in  1^55  took  the  same  view.  The  Judges 
say :  "  The  Court,  cannot  concur  with  the  Principal  Sudder  Amin 
in  opinion  that  it  was  imperative  on  the  appellaut  to  claim  his 
preferential  right  at  the  time  of  the  execution  of  the  deed  of 
conditional  sale,  and  that,  having  failed  to  do  so,  he  is  not  com- 
petent to  assert  a  right  of  pre*emption  on  the  conditional  sale 
becoming  absolute.  On  the  contrary,  they  hold  that  it  was 
optional  with  the  appellant  to  put  forward  his  claim  under  the 
terms  of  the  wajUh-ulr-are  at  whatever  stage  of  the  transaction  he 
might  prefer.  He  was  indeed  at  liberty  to  assert  his  right  to  take 
the  place  of  the  mortgagee,  had  he  thought  proper  to  do  so,  but  the 
same  opportunity  was  subsequently  presented  when  the  mortgage 
was  converted  into  a  sale.  The  appellant  might  not  object  to  a 
temporary  occupancy  by  a  stranger,  but  he  might  be  opposed  to 
the  permanent  and  irrevocable  transfer  to  a  stranger.'*  In  this 
view  I  concur  altogether,  and  I  think  that  the  opinions  above 
expressed  dispose  of  the  first  and  second  grounds  in  the  memoran- 
dum of  appeal.  The  third  ground,  as  already  observed,  is  a  ques- 
tion of  fact,  which  cannot  be  re-opened  in  second  appeal.  The 
lower  appellate  Court  found  that  there  was  no  such  refusal  on  the 
plaintiff  8  part  as  would  innapacitate  him  from  asserting  his  legiti- 
mate right  in  Court  as  he  has  done,  the  question  before  the  Court 
being  the  proper  amount  of  consideration  which  plaintiff  should 
pay  the  defendant-purchaser.  From  this  it  is  evident  that  plaintiff 
was  willing  to  pay  whatever  sum  the  Court  should  find  to  be  really 
due  by  him  to  the  mortgagee,  a  question,  however,  which  involved 
a  dispute  regarding  compound  interest  claimed  by  defendant  As 
to  the  Tourth  ground  of  appeal,  we  have  now  to  deal  with  the 
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question  of  limitation.  Looking  to  Aot  XV  of  1877  for  guidance,  ^^^^ 
art.  10  of  sch,  ii  provides  one  year  from  the  time  when  the  j^nj  ^eabjl-dt 
purchaser  takes,  under  the  sale  sought  to  be  impeached,  physical 
possession  of  the  whole  of  the  property  sold.  The  Courts  below 
baye  found  that  physical  possession  was  obtained  by  the  purchaser 
on  the  9th  September,  1878,  and  the  suit  was  instituted  on  the  1st 
September,  1879.  The  claim  clearly  is  not  barred.  As  to  the 
5th  and  6th  grounds  of  appeal  I  see  reason  to  differ  from  the 
lower  Courts  in  their  finding  as  to  the  sum  due  to  the  defendant, 
and  in  their  refusal  to  allow  him  compound  interest.  The  vendee 
contends  that  he  is  entitled  to  receive  Bs.  912-3-09  the  amount 
mentioned  in  the  notice  of  foreclosure,  on  which  his  mortgage  was 
foreclosed  and  he  obtained  a  decree  on  the  1 6th  April,  1878.  ITie 
Judge  remarks  that  this  decree  was  an  ex  parte  decree,"  and 
while  it  decreed  proprietary  possession  of  the  property  in  suit  by 
foreclosure  of  mortgage,  it  did  not  expressly  say  that  this  was  done 
in  lieu  of  the  sum  in  the  foreclosure  notice,  viz.y  Rs.  912-3-0  ;  that 
question  was  not  raised,  and  it  was  therefore  open  to  the  Court 
in  the  present  suit  to  go  into  the  matter.  But  the  terms  of  the 
deed  of  sale. allow  of  compound  interest  under  certain  conditions. 
I  see  no  reason  to  doubt  that  the  mortgagor,  had  he  redeemed, 
would  have  been  bound  to  pay  the  interest  according  to  the  terms 
of  the  bond,  notwithstanding  the  ruling  of  the  Court  in  the  case 
cited  by  the  first  Court,— LacAman  Singh  v.  Pirhhu  Lai  (1).  For 
in  that  case  a  higher  rate  of  interest  on  breach  of  the  conditions  of 
the  bond  was  properly  regarded  as  a  penalty.  But  in  this  case 
the  rate  of  interest  is  not  raised  by  the  conditions  of  the  deed  on 
the  occurrence  of  default  in  payment  of  interest ;  the  rate  remains 
the  same  and  it  has  been  held  that  it  is  raising;  the  rate  of  interest 
after  a  breach  which  constitutes  a  penalty.  What  the  mortgagor 
would  have  had  to  pay  to  redeem  the  property,  the  pre-emptor  may 
be  reasonably  oalled  upon  to  pay  if  he  takes  it  from  the  mortgagee, 
when  the  mortgagor  fails  to  redeem  it.  I  may  add  that  no  ques- 
tion of  fraud  has  been  introduced  into  this  part  of  the  case.  It  is 
not  as  if  the  mortgagee  had  fraudulently  at  the  time  of  foredosure 
and  in  collusion  with  the  mortgagor  made  an  incorrect  and  false 
accoant  in  order  to  deceive  the  claimant,  and  debar  him  from 
(1)  Mr  W.  P.  H.  a  Rep.,  1874,  p.  m. 
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^^^^       asserting  his  pre-emptive  right    I  think  therefore  that  the  defen- 
Alu  Prasad  ^^^^     entitled  to  compound  interest  up  to  date  of  foreclosure,  but 
V.         that  afterwards  he  should  not  be  allowed  compound  interest,  but 
simply  interest  at  the  rate  named  in  the  bond,  and  from  the  date 
of  suit  until  the  time  allowed  by  the  Court  for  the  pre-emptor  to 
deposit  the  purchase-money  at  the  rate  of  twelve  per  cent. 

I  would  modify  the  decree  of  the  lower  appellate  Court  in 
accordance  with  the  views  expressed  above,  and  would  dismiss 
the  appeal  with  costs. 

Oldfield,  J. — A  deed  of  12th  May,  1871,  was  executed 
by  one  Bansi  in  favour  of  Alu  Prasad,  by  which  a  mortgage  by 
conditional  sale  was  effected  of  a  share  in  mauza  Narsinghpur. 
Foreclosure  having  taken  place  in  1877,  Alu  Prasad  brought 
a  suit  for  possession  and  obtained  a  decree^  and  in  its  execution 
possession  was  given  on  the  9th  September,  1878.  The  plaintiff 
in  this  suit  is  a  co-sharer  in  the  thoke  and  has  brought  this  suit 
to  enforce  a  right  of  pre-emption  under  the  terms  of  the  wajib-uU 
arz  on  the  conditional  sale  becoming  absolute.  The  main  question 
is  whether,  under  the  terms  of  the  wajib-ul-arz,  he  can  assert  any 
right  of  pre-emption  on  the  sale  becoming  absolute,  or  whether  the 
only  right  he  possessed  was  a  claim  to  have  an  offer  made  to  him 
of  the  mortgage  by  conditional  sale  which  the  deed  of  the  12th 
May,  1871,  effected ;  and  this  question  can  only  be  decided  with 
reference  to  the  terms  of  the  contract  entered  into  in  the  wajib-ul- 
arz  and  the  intention  of  the  contracting  parties. 

It  appears  to  me  that  it  was  intended  that  a  oo-sharer  should 
have  an  offer  made  to  him  of  all  transfers,  whether  by  mortgage 
or  sale,  before  they  could  be  made  to  strangers.  In  the  case 
before  us  there  was  no  doubt  only  a  single  contract  between  the 
parties  to  the  deed  of  the  12  th  May,  1871,  but  this  contract  ope- 
rated to  transfer  distinct  interests  in  the  land  which  was  the  subject 
of  the  contract,  one  by  way  of  mortgage,  the  other  of  sale,  to  both  of 
which  transfers  the  right  under  the  wajOh-nUarz  would,  I  consider, 
attach,  for  the  right  which  the  shareholders  have  under  the 
uxijib-ul-arz  is  not  dependent  on  the  form  of  a  contract,  but  on  its 
operation  in  transferring  property.  The  main  object  the  parties 
to  the  wajUhul-arz  had  was  to  prevent  property  from  passing  to 
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BtiUDgers,  and  this  would  be  defeated  if  in  the  case  of  mortgage  ^^^^ 
by  oonditicmal  sale  the  right  to  pre-emption  did  not  arise  on  the 
sale  becoming  absolute.   It  might  be  in  the  interest  of  a  co-  v. 
■haier  to  take  a  transfer  by  sale  in  order  to  prevent  property  ^"^^ 
pasang  absolutely  to  a  stranger,  while  he  would  be  indifferent  to 
its  transfer  by  way  of  mortgage.   A  long  course  of  decisions  has 
recognised  the  right  of  pre-emption  on  sales  being  made  absolute 
after  foreclosure,  and  although  when  the  right  is  based  on  contract 
in  the  toajib-vl'Orz  each  contract  must  be  judged  separately,  yet 
•ttoh  contracts  are  usually  similar  in  character,  all  having  the 
same  object,  to  preserve  the  property  in  the  hands  of  the  co- 
sharers.   The  other  grounds  of  appeal  have  no  force.    The  appeal 
should  be  dismissed  with  costs. 

Straight,  J.— The  plaintiff  claims  to  obtain  possession  of  the 
property  in  suit,  by  enforcement  of  his  pre-emptive  right,  against 
one  Bansi  a  co-sharer,  vendor,  and  Alu  Prasad  a  stranger,  vendee, 
defendants.   He  asserts  this  right,,  as  based  upon  a  contract 
between  himself  and  the  other  co-sharers  in  the  mauza,  contained 
in  the  unyHhul-arz  of  the  15th  April,  1863.   The  precise  obligation 
or  duty  thereby  created  was  as  follows : — "  When  a  co-sharer 
desires  to  transfer  his  share,  a  near  relative  shall  have  the  first 
right :  next  the  co-sharers  in  the  other  pattis  :  if  all  these  refuse 
to  take,  the  vendor  shall  have  power  to  sell  and  mortgage  to 
whomsoever  he  likes."   Taking  this  entry  in  its  entirety,  I  think 
it  should  be  read  as  if,  after  the  expression    transfer  his  share," 
the  words  ^'by  sale  and  mortgage"  followed  ;  and  that  in  the  com- 
munify  governed  by  the  provisions  of  this  wajib-ulrarz  there  was  a 
right  of  pre-emption,  either  upon  mortgage  or  sale  of  a  share,  or 
both.  There  was  accordingly  an  obligation  or  duty  imposed  upon 
every  share-holder,  before  incumbering  or  parting  with  his  share  or 
any  portion  of  it,  to  give  his  co-sharers,  in  the  stipulated  order,  the 
opportunity  of  becoming  the  mortgagee  or  purchaser.   The  main 
question  therefore  involved  in  the  present  suit  is  whether,  having 
regard  to  the  terms  of  the  wajUy-uUarZj  and  the  right  given  by  it 
to  the  plaintiff  on  the  one  hand,  with  the  concurrent  duty  and 
obligation  created  in  the  defendant  Bansi  on  the  other,  the  latter 
was  at  any  time  subsequent  to  the  12th  May,  1876,  in  a  position 
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1881  to  make  an  offer  of  the  share  for  sale.  The  cause  of  action  now 
sued  upon  is  alleged  to  have  accrued  on  the  9  th  September,  1878, 
the  date  when  the  defendant-vendee  Alu  Prasad,  by  virtue  of  his 
ex  parte  decree,  obtained  in  execution  possession  of  Bansi's  share. 
No  claim  is  preferred  by  the  plaintiff  on  the  basis  of  a  right  of  pre- 
mortgage,  and  if  there  had  been,  it  would  have  been  difficult  to 
hold  that  art.  10,  sch.  ii,  Act  XV  of  1877,  was  applicable.  The 
suit  is  therefore  one  for  enforcement  of  a  right  of  pre-emption  by 
impeachment  of  the  sale  under  which  Alu  Prasad  the  defendant 
vendee  has  taken  physical  possession  of  the  property.  Much  turns 
upon  the  interpretation  or  construction  to  be  placed  upon  the  word 
"  «aZe,"  that  is  to  say,  upon  determining  the  point  at  which  the 
share  of  Bansi  became  sold  so  as  to  affect  the  pre-emptive  right 
of  the  plaintiff.  It  is  necessary  to  examine  the  terms  of  the  con- 
tract entered  into  between  Bansi  and  Alu  Prasad  on  the  12th  of 
May,  1871.  By  the  instrument  then  executed  Bansi  mortgaged 
his  one  anna  four  pies  share  in  mauza  Narsinghpur  to  Alu  Prasad 
for  Rs.  300.  The  principal  amount  with  interest  was  to  be  paid 
within  five  years.  The  interest  was  to  become  due  and  payable  at 
the  end  of  every  six  months  at  the  rate  of  Be.  1-6-6,  and  upon 
failure  to  pay  compound  interest  was  to  be  calculated  at  the 
expiry  of  the  five  years.  It  was  further  provided  that  the  entire 
amount  of  the  mortgage  shall  be  repaid  at  the  time  stipulated, 
and  if  I  fail  to  pay,  then  this  very  deed  of  mortgage  will  stand 
as  the  sale-deed,  and  I  shall  get  my  name  expunged  from  the 
revenue  records."  It  seems  clear  from  this  document  that,  during 
the  currency  and  down  to  the  last  day  of  the  five  years,  Bansi 
retained  all  the  rights  of  an  ordinary  mortgagor,  in  their  widest 
and  most  comprehensive  sense.  It  was  perfectly  competent  for 
him,  at  any  time  during  the  period,  to  dispose  of  his  interest 
nor  could  his  mortgagee  have  refused  to  allow  the  debt  due  to  him 
to  be  paid  off  by  any  person  to  whom  Bansi  had  transferred  that 
interest.  "Whatever  it  was  that  he  had  to  sell  could  of  course  only 
have  been  taken  by  a  purchaser  subject  to  the  lien  created  by  the 
<]eed  of  the  12th  May,  1871,  and  no  possession  could  have  been 
had  by  a  purchaser  except  upon  satisfaction  of  the  charge  held  by 
Alu  Prasad.  The  Regulation  of  1806  makes  it  clear  that  a  trans- 
action of  the  kind  recorded  in  the  instrument  executed  by  Bansi  to 
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Alu  Prasad  must  be  regarded  as  a  mortgage,  and  that  the  rights 
of  the  mortgagor  must  be  taken  to  have  continued  in  existence 
until  the  expiration  of  the  year  of  grace  from  the  date  of  the 
notice  of  foreclosure,  when  what  had  hitherto  been  merely  a  con- 
tract of  pledge  resolved  itself  into  a  contract  of  sale.    The  further 
proceedings  that  thereupon  ensaed  were  simply  matters  of  minis- 
terial action  on  the  part  of  the  Court  having  cognizance  of  the 
matter.    At  what  point  then  can  it  be  said  that  there  was  such  an 
absolute  transfer  of  his  share  by  Bansi  to  Alu  Prasad  as  broke  the 
obligation  due  froni  him  to  the  plaintiff  under  the  wajtb-uUarz ;  or 
in  other  words,  when  should  Bansi  have  offered  to  sell  his  share 
to  the  plaintiff?    It  cannot  be  said  that  this  duty  arose  on  or 
before  the  12th  May,  187 1 ,  because  the  transaction  at  that  time  with 
Alu  Prasad  amounted  to  nothing  more  or  less  than  a  mortgage, 
and  so  it  continued  until  the  22nd  of  September,  1877,  when  by 
the  terms  of  the  contract  and  operation  of  law  what  had  hitherto 
been  purely  a  mortgage-deed  became  a  deed  of  sale.    If  then  the 
transaction  bore  this  character  down  to  the  date  mentioned,  it 
would  be  inequitable  to  hold  that  Bansi  could  so  shape  the  instru- 
ment of  mortgage  as  by  its  terms  to  render  the  assertion  of  pre- 
emptive right  by  his  co-sharers  impossible,  for  the  result  of  this 
would  be  that  he  could  say,  "  I  did  not  offer  to  sell  to  your  on  or 
before  12th  May,  1871,  because  at  that  time  no  sale,  in  the  sense 
of  the  w7a;i6-ttZ-ar«,  was  contemplated,"  or  at  the  late  stage,    I  did 
not  offer  to  sell  during  the  five  years  or  the  year  of  grace  because, 
though  the  property  was  conditionally  sold,  the  wajib-ul-avz  con- 
tained no  provision  in  respect  of  such  a  transaction.    Were  it 
competent  for  Bansi  to  take  up  such  a  position,  the  practical  result 
would  seem  to  be  that  the  right  of  pre-emption  could  never  be 
asserted  against  a  conditional  sale  ;  and  further,  assuming  that  the 
instrument  of  the  12th  May,  1871,  recorded  nothing  more  than  a 
mortgage,  then,  if  the  terms  of  the  wajib^uUarz  are  to  be  taken  in 
their  strictness,  it  would  not  have  been  correct  for  Bansi  to  offer 
his  share  to  the  plaintiff  for  conditional  mortgage  or  sale,  because 
neither  one  nor  the  other  is  mentioned  in  it.    Upon  the  whole, 
and  having  given  the  matter  the  best  consideration  I  can,  it 
appears  to  me  that  the  deed  of  the  12  th  May,  1871,  must  be  taken 
to  have  had  two  characters,  immediate  of  a  mortgage,  deferred  of 
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1^31       a  sale  ;  and  in  my  opinion  it  was  competent  for  Banai  to  offer  to 
Aiti  Pbasad  ^^^^      share  to  the  plaintiff  at  any  time  after  the  date  of  its  exe- 
SuKfiAir      ^^^^^^  down  to  the  last  honr  of  the  last  day  of  the  year  of  grace. 

No  donbt  from  and  after  the  22nd  September^  1877,  the  mortga- 
gee's title  so  far  as  the  foreclosure  was  concerned  was  clear,  though 
it  must  not  be  forgotten  that  Ala  Prasad,  being  out  of  possession, 
had  in  order  to  make  himself  perfectly  secure  to  brmg  a  suit  for  a 
declaration  of  his  right  to  and  possession  of  the  property  pledged. 
The  use  of  the  term    conditional  sale*'  is  somewhat  misleading, 
for  it  in  point  of  fact  only  describes  an  hypothecation  of  land  as 
security  for  a  loan.   The  term  "  vendor"  and    vendee"  have  no 
special  virtue  or  force,  and  it  would  be  as  accurate  to  call  the  one 
"mortgagor"  or  'Upledger"  and  "mortgagee"  or  "pledgee." 
The  real  nature  of  the  transaction  cannot  be  altered  by  the  appli- 
cation of  any  technical  terms  to  it,  and  all  that  Bansi  did  in  reality 
was  to  pledge  his  share  without  possession  for  a  loan,  with  a  stipu- 
lation that,  if  he  did  not  repay  the  advance  within  five  years,  his 
pledgee  should  be  at  liberty,  after  giving  him  a  year's  grace 
within  which  to  discharge  his  obligation,  to  use  the  machinery 
of  the  law  to  convert  the  pledge  into  a  sale.   No  doubt,  sub- 
sequently to  the  deed  of  the  12th  May,  1871,  down  to  the  22nd 
September,  1877,  the  character  of  the  interest  remaining  in 
Bansi  was  in  legal  phraseology  the  equity  of  redemption,  but  so 
long  as  that  continued  in  existence  so  long  had  he  the  command 
of  his  mortgagee,  whom  he,  or  any  assignee  of  his  right,  might 
buy  out    Suppose  for  a  moment  in  the  present  case  that,  instead 
of  Alu  Prasad  enforcing  his  mortgage  by  foreclosure  and  obtain- 
ing a  declaration  of  his  right  to  and  possession  of  the  share 
of  Bansi  by  separate  suit,  Bansi  had  disposed  of  his  interest 
to  a  third  party  who  had  paid  Alu  Prasad  oft  and  taken  the  pro- 
perty, would  such  a  sale  have  been  one  that  the  plaintiff  could 
have  impeached  on  the  basis  of  his  pre-emptive  right  ?    I  am  of 
opinion  that  it  would,  and  that,  though  such  a  transaction  might 
not  fall  within  the  precise  terms  of  the  wajib-nUarz,  it  would  cer- 
tainly come  within  its  spirit  and  the  intention  of  those  who  were 
parties  to  it.   To  hold  otherwise  would  put  Bansi  in  the  position 
of  enabling  the  vendee  of  his  equity  of  redemption  to  redeem  his 
share  from  the  charge  upon  it,  and  so  to  become  the  owner  and 
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proprietor  of  such  share,  thus  defeating  the  object  of  the  wajib-uUarZy  ^ 
namely,  the  exclusion  of  strangers.  The  only  difference  in  the  alu  Pbabad 
present  case  is  that,  by  the  default  of  the  mortgagor  and  operation  suman, 
of  law,  a  transaction  which  to  a  particular  date  existed  only  as  an 
hypothecation  of  land  upon  that  date  was  converted  into  a  sale. 
Bat  a  mortgagor,  having  full  knowledge  that  an  hour  must  arrive 
when  all  his  rights  and  interests  as  mortgagor  will  be  absorbed,  and 
when  his  mortgagee  will  become  his  vendee,  does  not  appear  to  me 
to  be  in  a  different  position  to  one,  who,  having  entered  into  a  con- 
tract to  sell  his  equity,  knows  that  upon  the  execution  of  the  instru- 
ment of  transfer  sach  equity  is  parted  with  by  him.  In  either  oase 
he  is  perfectly  well  aware  that  a  time  certain  must  arrive,  when, 
either  voluntarily  or  compnlsorily,  his  rights  and  interests  vest  in 
another  person.  It  seems  to  me,  therefore,  that,  having  regard  to 
the  terms  of  the  wajib-ul-art  and  the  spirit  and  intention  obviously 
dictating  them,  it  was  incumbent  upon  Bansi,  both  before  the  execu- 
tion of  the  deed  of  12th  May,  1871,  and  prior  to  the  termination  of 
the  year  of  grace,  to  make  an  offer  to  the  plaintiff,  and  that  the 
present  suit  is  therefore  maintainable.  In  coming  to  this  conclu- 
sion, I  regret  to  find  myself  constrained  to  form  an  opinion  at 
variance  with  the  views  I  expressed  in  concurrence  with  Pearson, 
J.,  in  Lachman  Prasad  v,  Bahadur  Singh  (1),  the  decision  in  which, 
however,  I  am  glad  to  think,  can  be  upheld  on  independent  grounds. 

In  this  reference  to  the  Full  Bench  the  appeal  itself  has  been  sub- 
mitted for  disposal,  and  with  re&pect  to  this  I  would  only  add  that  I 
approve  of  the  modification  of  the  decree  of  the  lower  appellate  Court 
•6  proposed  by  Spantde,  J.   The  appeal  must  be  dismissed  with  costs. 

  Appeal  dismissed. 

Before  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  Mr.  Juttiee  Pearson,  Mr,  Justice  1881 

SpaMe,  Mr,  Justice  Oldfield,  and  Mr.  Justice  Straight,  March  14. 

BAM  KIRPAL  SHUKUL  (Appellaht)  v,  RUP  KUAR  (Respondbwt).*  ' 
Appeal  to  Her  Majesty  in  Council — Final  order  passed  on  appeal  by  the  High  Court 
on  a  question  mentioned  in  s.  244  of  Act  X  of  1877  {Civil  Frocedure  Code) — Act 
A  0/1877,  ss.  595,  696. 

Ad  order  passed  on  appeal  by  a  High  Court  determining  a  question  men- 
iioned  m  s.  244  of  Act  X  of  1877  is  a  final  "  decree"  within  the  meaning  of  s. 

*  AppUcatios*  No.  15  of  1880,  for  leare  to  appeal  to  Her  Majesty  in  Council. 
(1)  L  L.  R.,  2  AIL  884. 
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595  of  that  Act.  Heid^  therefore,  where  such  an  order  iaTolved  a  claim  or  ques- 
tion relating  to  property  of  the  value  of  upwards  of  ten  thousand  rupees,  aod 
rerersed  the  decisions  of  the  lower  Courts,  that  notwithstanding  the  value  of  the 
Buhject-matter  of  the  suit  in  which  the  decree  was  made  in  the  Court  of  first  in- 
stance was  less  than  that  amount,  such  order  was  appealable  to  Her  Majesty  in 
Council. 

This  was  a  reference  to  the  Full  Bench  by  Pearson,  J.,  and 
Oldfield,  J.,  arising  out  of  an  application  made  to  them  for  leave 
to  appeal  to  Her  Majesty  in  Council  from  an  order  made  by  them 
relating  to  the  execution  of  a  decree,  in  the  exercise  of  the  appel- 
late jurisdiction  of  the  High  Court,  on  the  10th  August,  1880. 
This  application  was  referred  by  those  learned  Judges  to  the  Full 
Bench.  The  facts  of  the  case  and  the  point  of  law  arising  therein 
are  stated  in  the  judgment  of  the  Full  Bench. 

Munshi  Hanuman  Prasad^  Lala  Lalta  Prasad^  and  Maulvi 
Mehdi  Hiisany  for  the  applicant. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)^  the 
Junior  Government  Pleader  (Babu  Dwarka  Nath  Banarji)^  and 
Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Straight,  J.— This  case  originally  came  before  a  Division 
Bench  of  this  Court,  as  a  second  appeal  from  an  order  of  the  Judge 
of  Gorakhpur  made  in  certain  proceedings  in  execution,  under  a 
decree  of  the  Sudder  Uewanny  Adawlat,  dated  the  23rd  June,  1864. 
Applications  had  been  regularly  made  from  time  to  time  to  exeoute 
this  decree  for  mesne  profits,  and  they  had  been  granted,  the  latest 
of  them  being  allowed  by  the  Munsif  on  the  10th  May,  1879, 
when  the  total  amount  declared  to  be  recoverable  under  this  head 
was  Bs.  16,233-0-7.  Upon  the  hearing  of  this  last  application, 
objection  was  taken  by  the  judgment-debtor  that  the  original 
decree  did  not  give  mesne  profits,  but  the  Munsif  was  of  opinion 
that,  as  this  objection  had  been  urged  by  the  judgment-debtor  in 
an  earlier  application  and  decided  against  him,  the  matter  was  res 
judicata  and  could  not  be  re-opened.  An  appeal  was  preferred  to 
the  Judge;  but  he,  entertaining  a  like  view,  upheld  the  decision  of 
the  Munsif*  The  judgment*debtor  then  appealed  to  this  Court,  and 
the  Division  Bench  before  whom  the  case  came,  being  of  opinion 
that  a  point  of  considerable  importance  was  raised,  referred  to  the 
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Court  at  large  tbe  question  whether  the  provisions  of  s.  13  of  the  ^^^^ 
Civil  Procedure  Code  were  applicable  to  proceedings  in  execution,  j^^j^  Kirpal 
The  Full  Bench  were  unanimously  of  opinion  that  the  princi-  Shokul 
-  pie  of  res  judicata  did  not  hold  in  the  execution  department;  and,    Rup  Kuab. 
fortified  bj  this  decision,  the  Division  Bench  subsequently  dis- 
posed of  the  appeal,  and  on  the  10th  August,  1880,  determined  it 
in  favour  of  the  judgment-debtor,  appellant,  on  the  ground  that 
the  decree  of  the  23rd  June,  1864,  did  not  give  mesne  profits. 
From  this  decision  the  judgment-creditor  now  applies  for  leave 
to  appeal  to  Her  Majesty  in  Council,  and  the  simple  question  is 
whether,  under  the  terms  of  ss.  595-596  of  the  Civil  Procedure 
Code,  such  an  appeal  lies.    It  is  admitted  that  the  subject-matter 
of  the  suit  in  the  Court  of  first  instance,  namely,  the  property 
possession  of  which  was  sought,  was  considerably  under  the  value 
of  Rs,  10,000.    But  it  is  contended  on  behalf  of  the  judgment- 
creditor  that  the  decree  from  which  he  seeks  to  appeal  is  that 
passed  by  this  Court  on  the  10th  August,  1880,  which  directly 
involves  a  question  respecting  property  of  the  value  of  Rs.  10,000. 
If  s.  2  of  the  Civil  Procedure  Code  as  amended  by  Act  XII  of 
1879,  in  its  definition  of  decree,  is  applicable  to  the  chapter  relat- 
ing to  "  Appeals  to  the  Qaeen  in  Council,"  the  order  of  this  Court, 
although  passed  in  a  miscellaneous  proceeding,  would  be  a  final 
decree  passed  by  this  Court  in  the  exercise  of  its  final  appellate 
jurisdiction.    But  even  if  s.  594  alone  has  to  be  considered,  it 
cannot  be  said  that  the  decision  of  this  Court  upon  an  appeal 
relating  to  questions  raised  in  execution  under  s.  244  of  the 
Civil  Procedure  Code  is  not  a  decree.    It  therefore  appears  to  us 
that  the  objection  that  the  subject  of  the  suit  in  the  Court  of  first 
instance  was  below  the  value  of  Rs.  10,000,  has  no  force.    It  is 
not  the  decree  of  the  Sudder  Dewanny  Adawlat  of  23rd  June,  1864^ 
which  is  sought  to  be  appealed  to  Her  Majesty  in  Council,  but  a 
final  decree  of  this  Court,  passed  in  the  exercise  of  its  final  appel- 
late jurisdiction  on  the  10th  August,  1880,  which  directly  involves 
a  question  respecting  mesne  profits  to  the  amount  of  Bs.  16,233-0-7. 
We  would  therefore  grant  the  application  as  prayed,  and  allow 
the  appeal  to  Her  Majesty  in  Council  to  be  preferred. 

Application  allowed. 
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APPELLATE  CIVIL. 


Before  Mr.  Justice  Spankie  and  Mr,  Juttice  Oldfield. 

ABDUL  RAHMAN  amd  others  (Dbfbndaiiw)  v.  YAR  MUHAMMAD  avd  othibs 

(Plaintiffs)  • 

ArbUratiMi'^Jiemiasion  of  awards Refwal  of  arbitraiora  1o  reoonsider  H—ApiMl 
impugning  proprietjf  of  order  of  remission^  Act  X  o/1877  iCioii  Procedare  Coif), 
«f.  620,  521—Mo8que^Righi  to  sue^  Wonhipper. 

Ad  award  was  remitted  nnder  s.  520  of  Act  X  of  1877.  The  arbitrators 
refused  to  reconsider  it,  and  the  Court  thereupon  proceeded  with  the  suit,  and  gtTe 
the  plaintiffs  a  decree.  The  defendants  appealed  from  such  decree  on  the  ground, 
amongst  others,  that  the  award  had  been  improperly  remitted  under  s  620.  ffdd 
that  the  question  whether  the  award  had  been  properly  remitted  uocter  8.  620  or 
not  could  be  entertained  in  such  appeal. 

The  worshippers  at  a  public  mosque  can  maintain  a  suit  to  restrain  the 
fluperintendents  of  such  mosque  from  using  it  or  its  appurtenant  rooms  for  purposes 
other  than  those  for  which  they  were  mtended  to  be  used,  and  from  doing  acta 
which  are  likely  to  obstruct  worshippers  in  entering  or  leariog  such  mosque. 

The  facte  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

The  Senior  Oovernment  Pleader  (Lala  Juala  Prcuad),  for  the 
appellante. 

The  Junior  Government  Pleader  (Babu  Dwarha  Natk  Banarji^ 
and  Munshi  Hanuman  Prasadj  for  the  respondente. 

The  following  judgmente  were  delivered  by  the  Court : — 

Spankie,  J. — Yar  Muhammad  and  others,  plaintiflFs,  residents 
of  mohalla  Madanpura  in  the  town  of  Benares,  aver  that  there  is  a 
"  JahdngM  maajid'^  in  the  mohalla  to  which  are  attached  a  "  hujra^ 
or  small  room,  and  a" «ai6an"  or  hall.  These  appertain  to  the 
mosque  and  were  from  ancient  times  used  by  travellers,  and  also  by 
the  ^^mutwali^^  or  superintendent ;  the  furniture  of  the  mosque  was 
kept  in  the  apartments.  On  the  5th  June,  1879,  the  defendant 
Abdul  Rahman  and  two  others  wrongfully  took  possession  of  both 
apartments,  turned  out  Mahmud  Bakhsh,  the  ^^mutwaW^  referred 
to  above,  from  the  small  room,  and  have  occupied  the  rooms  ever 

•  Second  Appeal,  No.  1092  of  1880,  from  a  decree  of  M.  Brodhurst,  Esq.,  Judg» 
of  Benares,  dated  the  15th  September,  1880,  rerersing  a  decree  of  Baba  Mirtonjoy 
.  Mnkarji,  Muniif  of  Benarea,  dated  the  Sth  April,  1880. 
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since  as  shops.    The  plaintiffs,  as  residents  of  the  mohalla  and 


worshippers  at  the  mosque,  pray  that  the  defendants  may  he  ejected  j^jy^ 
from  both  rooms  ;  that  the  materials  and  stock  of  the  shops  may 
be  removed  ;  and  that  the  defendants  may  be  restrained  from  using  Yar  Muhak* 
the  rooms  in  future  as  shops.    The  material  part  of  the  contention 
made  by  the  defendants  was  that  plaintiffs  bad  no  connection  with 
the  mosque  to  which  the  rooms  are  said  to  be  attached ;  they  haye 
never  had  any  possession  of  these  rooms,  nor  was  Mahmud  Bakhsh 
the  mutwcdij  nor  had  he  ever  any  possession  of  the  rooms,  whereas 
defendants  have  always  from  ancient  times  been  in  possession  of 
the  rooms,  and  have  used  them  as  shops;  the  mosque  m^os  built 
by  their  ancestors,  and  is  within  the  enclosure  in  which  their  house 
stands ;  the  rooms  were  built  long  after  the  mosque,  in  the  vicinity 
of  the  house  and  mosque,  but  they  never  belonged  to  the  mosque, 
or  were  used  as  a  store-room  for  the  furniture  of  the  mosque ;  no 
mutwalis  ever  lived  in  them  except  defendants  and  their  ancestors 
who  have  been  and  are  superintendents  of  the  mosque,  but 
even  if  these  rooms  appertained  to  the  mosque,  there  would  be  no 
impropriety  in  occupying  them  as  shops.    The  Munsif  found  that 
the  defendants  and  their  ancestors  from  the  earliest  times  within 
the  memory  of  living  persons  had  been  in  possession  of  the  mosque, 
and  in  the  absence  of  reliable  evidence  to  the  contrary,  it  might 
be  inferred  that  the  mosque  was  the  private  property  of  the  defen- 
dants ;  the  rooms  had  been  rebuilt  thirty  years  prior  to  the  suit 
by  the  ancestors  of  the  defendants.    The  Munsif  also  held,  upon  the 
evidence  of  learned  Muhammadans  and  authorities  cited,  that, 
though  the  rooms  might  be  by  position  appurtenances  to  the  mosque, 
still  they  were  not  indispensable ;  the  mosque  would  be  neverthe- 
less a  mosque,  if  the  rooms  had  no  existence  ;  the  indispensable  ap- 
purtenance {ferai  masjid)  to  *a  mosque  was  its  court-yard  (sahan); 
but  these  rooms  were  not  appurtenances  proper  to  the  mosque, 
and  what  it  would  not  be  right  to  do  in  the  mosque  and  its  court- 
yard would  be  allowable  in  other  appurt^ances ;  under  any  cir- 
cumstances the  suit  was  barred  by  the  adverse  possession  of 
the  defendants  for  more  than  twelve  years.   The  Munsif  dismissed 
the  suit   In  appeal,  on  the  agreement  of  the  parties,  the  Judge 
Inferred  the  case  to  arbitration.   The  record  was  returned  by  the 
lower  appellate  Court  under  the  provisions  of  s.  526  of  Act  X  of 
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1B81        1877  to  be  reconsidered  by  the  arbitrators.    Two  of  the  arbitra- 

^      tors  were  in  favour  of  the  defendants  and  one  in  favour  of  the 
Abdul  Kah- 

MAK  plaintiffs.  Bnt  both  parties  objected  to  the  award  of  the  majority. 
Yam  MnHAM-  On  this  account  and  for  other  reasons  the  case  was  sent  back  to 
the  arbitrators  ,  who,  however,  refused  to  reconsider  their  award. 
Upon  this  the  Judge  determined  the  case  on  the  merits^  He  held 
that  the  suit  was  not  barred  by  limitation  ;  that  the  mosque  was 
a  public  place  of  worship;  that  the  defendants  were  simply  super* 
intendents  and  managers  of  the  mosque ;  that  the  plaintiffs  were 
competent  to  maintain  the  suit ;  that  the  rooms  were  built  in  the 
same  style  as  the  mosque,  and  were  attached  to  it,  and  access  to 
them  could  only  be  had  over  the  pavement  in  front  of  the  mosque ; 
and  that,  looking  to  all  the  circumstances  of  the  case,  there  could  be 
no  doubt  that  all  Muhammadans,  who  have  strict  opinions  on  the 
subject  of  their  religion,  would  regard  the  appropriation  of  the 
rooms  in  suit  for  purposes  of  trade,  or  lay  work,  as  highly  impro- 
per. He  therefore  decreed  the  appeal  and  the  claim  of  plaintifib 
in  full,  and  reversed  the  decree  of  the  Munsif  with  costs. 

It  is  contended  in  second  appeal  by  the  defendants  (i)  that  the 
decree  was  bad  becauso  the  award  of  the  majority  was  good,  and 
not  open  to  objection  on  any  of  the  grounds  which  permit  a  remis- 
sion for  reconsideration  ;  (ii)  that  the  decree  was  bad  because  the 
plaintiffs  not  being  recognised  representatives  of  the  public  were 
not  competent  to  bring  the  suit ;  (iii)  that  the  Judge  had  not  con- 
sidered the  plea  that  the  mosque  appertained  to  the  private  dwelK 
ing  house  of  the  defendants,  and  the  rooms  were  built  and  occupied 
by  the  defendants  and  their  predecessors;  and  (iv)  that  the  decree 
was  bad,  because  the  rooms  were  no  part  of  the  mosque,  and  there 
was  nothing  objectionable  in  their  use  for  trade. 

*  There  is  no  doubt  that  the  parties  agreed  to  abide  by  th^ 
opinion  of  a  majority  of  the  arbitrators.  All  three  arbitrators  were 
agreed  that  the  suit  was  not  barred  by  limitation ;  that  the  build- 
ing was  a  public  mosque ;  that  the  small  room  and  hall  were 
fippurtenances  of  the  mosque ;  and  that  the  defendants  aad  theft 
imceetors  had  no  higher  possession  than  that  of  managers  and 
superintendents.  But  the  majority  of  the  i^bitrators  hdld  that 
might  be  qamed  oii  ii^  the  rooms     dispute,  cmd  there  wn 
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no  reason  for  removing  the  defendants  from  their  office  in  the 
mosque;  but  they  added  that  the  trade  was  not  nnjustifiable  j^b^ul  Kah- 
"  provided  it  does  not  become  necessary  to  open  a  passage  to  mui 
and  from  the  mosque ;  as  the  court-yard  of  the  mosque  is  used  Yae  Mithax- 
as  a  passage  to  and  from  the  building  in  suit,  it  is  not  proper 
that  purchasers,  who  consist  of  persons  of  all  descriptions,  should 
use  the  pavement  of  the  mosque  as  their  passage,  which  should 
therefore  be  totally  stopped.''  Their  order  maintained  the  pos- 
session of  defendants  as  superintendents  of  the  mosque,  and 
directed  them  to  put  a  total  stop  to  the  pavement  of  the  mos- 
que being  used  as  a  passage  by  purchasers."  Both  parties  ob- 
jected to  this  award,  and  the  defendants  in  whose  favour  it  was 
made  urged  that  the  order  regarding  purchasers  not  being  per- 
mitted to  use  the  pavement  of  the  mosque  as  a  passage  was 
opposed  to  the  claim  and  relief  sought,  and  they  prayed  that  that 
portion  of  the  award  might  be  amended  under  s.  518  of  the 
Civil  Procedure  Code.  The  Judge  considered  that,  as  the  award 
of  the  majority  held  trade  to  be  lawful  in  the  rooms  in  dispute, 
which  were  appurtenances  of  the  public  mosque,  that  part  of  their 
decision  which  forbade  purchasers  from  having  access  to  the  rooms 
over  the  pavement  of  the  mosque,  the  only  means  of  entrance  to 
those  buildings,  was  inconsistent,  indefinite,  and  incapable  of 
execution,  being  likely  also  to  promote  a  breach  of  the  peace,  and 
he  accordingly  remitted  the  award  under  cl.  (6),  s.  520  of  the  Code. 
It  is  hardly  consistent  with  the  objections  taken  below  by  the 
defendants  that  they  should  now  complain  of  the  award  being 
remitted  fw  reconsideration  on  the  very  point  which  was  the 
subject  of  their  dissatisfaction.  True,  they  prayed  that  action 
might  be  taken  under  s.  518  of  the  Code,  and  had  this  been  done 
there  would  have  been  an  appeal  under  s.  588  (26>  of  the  Code. 
Bat  the  Court  in  the  exercise  of  its  discretion  remitted  the  award 
under  cl.  (6)  of  s.  520.  The  order  remitting  the  award  is  not 
appealid[>le  as  an  order.  It  is  open  to  doubt  whether,  when  a 
decree  has  been  made,  we  are  competent  to  consider  in  second 
appeal  whether  or  not  the  Judge  has  rightly  exercised  his  dime* 
Hoa.  The  opening  worda  of  s.  522—"  If  the  Court  sees  no  cause 
to  remit  the  award  on  any  of  the  matters  referred  to  arbitration  for 
reconsideration  in  manner  aforesaid^*— seem  to  indicate  that  tibe 
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1881       Court  is  not  fettered  in  the  exercise  of  its  discretion.    The  appeal 

^      now  before  us  is  under  s.  584  of  the  Code,  and  is  firom  the  decree 
Abdui*  Bah*  ' 

MAN       on  the  merits  of  the  case,  the  award  having  become  null  and  void 
YabMubam-  under  s.  521,  in  consequence  of  the  refusal  of  the  arbitrators  to 
reconsider  it.   If  one  can  look  behind  the  decree  and  consider  the 
propriety  of  the  order  remitting  the  award  for  reconsideration, 
one  can  onlj  do  so  under  cl.  (c),  s.  584  of  the  Code,  and  I  think 
this  very  questionable.    It  would  be  difficult  to  say  in  this  parti- 
cular case,  certainly  in  which  both  parties  objected  to  the  award, 
and  the  defendants  on  the  very  point  which  led  to  its  remission  to 
the  arbitrators,  that  the  exercise  by  the  Judge  of  the  discretion 
allowed  to  him  had  "possibly  produced  error  or  defect  in  the  deci- 
sion of  the  case  on  the  merits."    But  I  do  not  care  to  press  this 
point,  for  this  Court  has  in  Full  Bench  allowed  the  propriety 
of  an  order  under  this  section  to  be  considered— i^anaX:  Chand  v. 
Ram  JUaraT/an  ( 1)— and  I  was  myself  a  party  to  the  decision.  There 
was,  however,  no  discussion  in  the  case  as  to  whether  we  could  or 
could  not  look  at  the  order  ;  that  we  could  do  so  appears  to 
have  been  unquestioned.   As  far  as  the  first  plea  is  concerned,  I 
see  no  reason  to  doubt  that .  the  lower  appellate  Court  acted 
within  its  powers  in  remitting  the  award.    The  Judge  has  pointed 
out  the  difficulty  likely  to  arise  when  the  award  is  acted  upon, 
and  he  appears  to  have  exercised  his  discretion  aright  in  bring- 
ing the  case  within  cl.  (6),  s.  520.   As  to  the  second  plea,  I  have  no 
doubt  that  the  plaintiffs  were  competent  to  sue.    I  expressed  a 
similar  opmion  in  S.  A.  No.  860,  decided  on  the  8th  January,  1877 
(2),  that  a  heretofore  worshipper  at  a  shrine  in  the  town  in  which 
he  resides  would  have  a  right  to  call  in  question  the  conduct  of 
the  manager ;  and  suits  of  a  similar  nature  have  been  entertain- 
ed in  this  and  other  Courts.    It  was  held  recently  that  wor- 
shippers or  devotees  of  an  idol  are  entitled  to  bring  a  suit  com- 
plaining of  a  breach  of  trust  with  reference  to  the  funds  or  property 
belonging  to  the  idol  or  aiq)endant  to  its  temple.— iJadAa  BaiKm 
Chimuji  Sali  v.  Chimmaji  (3)  It  is  sufficient  to  be  a  worshipper. 
The  mosque  in  suit  is  a  public  one,  and  used  by  the  residents  of 
the  mohalla :  the  plaintiflFs,  who  use  it  for  the  purpose  of  worship,  are 
(1)  L  L.  B.,  2  AIL,  181.        (2)  Unreported^ 
(3)  I.L.B^3Bom.27. 
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at  liberty  to  restrain  the  defendants,  being  persons  in  charge  of  ^^^^ 

the  mosqne^  from  acts  which  they  believe  to  be-  contrary  to  the    abdul  Bah- 

intention  or  purpose  for  which  the  mosque  and  its  rooms  were 

built,  or  which  are  likely  to  obstruct  or  impede  worshippers  in  their  Tab  Muham- 

entrance  to  or  exit  from  the  mosque.    The  third  and  fourth  pleas 

require  no  particular  notice ;  the  finding  of  the  Judge  is  quite 

clear  and  one  of  fact,  and  the  record  bears  full  testimony  that  he 

comprehended  and  understood  all  the  points  of  the  case.    I  would 

dismiss  the  appeal,  and  so  far  affirm  the  decree  with  oosts  as  to  direct 

that  the  room  be  cleared  of  all  stores  or  articles  of  trade,  and  the 

defendants  be  restrained  in  future  from  using  the  rooms  as  shops. 

Oldfibld,  J. — The  first  question  for  decision  is  whether  the 
Judge^s  order  setting  aside  the  award  is  fit  to  be  maintained.  The 
claim  is  to  eject  the  defendants  from  two  buildings  appertaining 
to  a  mosque,  which  they  had  used  as  a  shop,  and  to  restrain  them 
from  so  using  the  rooms.  The  suit  was  dismissed  by  the  Court  of 
first  instance,  and  in  appeal  to  the  Judge,  by  consent  of  parties,  the 
questioils  at  issue  were  referred  to  arbitration,  and  the  award  of  the 
majority  of  the  arbitrators  was  that  the  rooms  appertained  to  the 
mosque,  that  the  defendants  were  the  mutwalis  or  superintendents, 
that  there  was  no  objection  to  their  using  the  rooms  for  purposes 
of  trade,  and  while  maintaining  the  defendants'  possession  the 
award  directed  them  to  put  a  total  stop  to  the  pavement  of  the 
mosque,  that  is^  the  courtryard,  being  used  as  a  passage  by 
purchasers  between  the  mosque  and  the  rooms.  The  Judge  held 
that  the  decision  in  respect  of  the  injunction  as  to  the  use  of  the 
platform  was  indefinite  and  incapable  of  execution :  he  also  held 
the  award  to  be  contrary  to  public  policy  and  calculated  to  pro- 
voke a  breach  of  the  peace,  and  he  remitted  the  award  for  reconsi- 
deration, and  as  the  arbitrators  refused  to  reconsider  it,  he  set  it 
aside  and  disposed  of  the  case  on  the  merits.  The  defendants 
have  now  appealed.  I  consider  we  are  compet'Cnt  to  entertain 
this  appeal,  as  it  is  only  where  a  decree  has  been  made  in 
the  terms  of  the  award  that  no  appeal  lies ;  and  in  determin- 
ing the  appeal  it  is  open  to  us  to  consider  whether  the  award 
did  become  legally  void  by  the  refusal  of  the  arbitrators  to 
reoonsider  their  award  when  directed  to  do  so  by  the  Judge ; 
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and  this  will  depend  on  whether  the  Judge's  order  remitting  it 
was  one  which  he  could  legally  make.  S.  520  empowers  the  Court 
to  remit  an  award  for  reconsideration  upon  certain  grounds  specified 
in  the  section,  but  upon  no  others;  and  by  s.  521  an  award  remitted 
under  s.  520  becomes  void  on  refusal  of  the  arbitrators  to  reconsider 
it  8.  520  gives  no  unreserved  discretion  to  a  Court  in  the  matter 
of  remitting  awards  for  reconsideration ;  and  the  refusal  of  the 
arbitrators  to  reconsider  the  award  will  render  it  void  only  when 
the  order  remitting  it  was  one  which  could  be  properly  made  under 
8.  520.  It  is  therefore  the  duty  of  this  Court  on  appeal  to  see  if 
the  order  of  the  Judge  was  one  which  he  could  legally  make  under 
8.  520  so  as  to  render  the  award  void  by  refusal  to  comply  with  it 
I  am  not  prepared  to  hold  that  the  Judge  exceeded  his  poweru  in 
remitting  the  award  for  reconsideration,  as  the  award  does  seem  to 
disclose  a  ground  under  cl.  s.  520,  and  to  be  so  indefinite  as  to 
be  incapable  of  execution.  It  permitted  the  defendants  to  use  the 
rooms  attached  to  the  mof»que  for  the  sale  of  goods,  but  at  the 
same  time  put  a  duty  on  them  indefinite  in  its  nature  and  which 
they  could  not  fulfil.  As  the  court-}'ard  of  the  mosque  is  the 
only  means  of  access  to  the  rooms,  the  restriction  would  virtually 
prohibit  the  use  of  the  rooms  by  purchasers,  and  as  the  platform 
is  used  by  all  the  frequenters  of  the  mosque,  it  would  be  quite 
impossible  to  determine  who  amongst  them  were  using  it  as  pur- 
chasers ;  the  injunction  is  thus  indefinite ;  it  is  not  clear  what 
precise  object  the  arbitrators  had  in  view  in  making  it,  and  it 
would  either  remain  a  dead  letter  or  be  an  interference  with 
the  legitimate  use  of  the  platform.  So  far  then  the  first  objection 
in  appeal  fails.  The  second  objection  has  no  forca  With  regard 
to  the  third  and  fourth  objections,  there  is  no  reason  to  interfere 
in  second  appeal  with  the  findings  of  fact  of  the  Judge  as  to  ihe 
rooms  being  part  of  the  mosque  and  the  defendants  having  no 
right  to  use  them  for  trade  purposes.  The  plaintiffii  have  not 
established  any  right  to  eject  the  defendants  who  are  mtUtoaUsy  but 
they  have  a  right  to  have  the  rooms  cleared  of  all  stock  and 
articles  of  trade,  and  to  restrict  the  defendants  from  using  them 
in  future.  I  therefore  concur  in  the  proposed  order  of  my  honor- 
able colleague. 


Appeal  dundued. 
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Before  Sir  Boberi  Slumri,  Kt.,  Chief  Ju$tice,  and  Mr.  Jusliee  OldJUU. 


1881 
March  18, 


BTKBMAJIT  SINGH  (Dbfrkdants)  v.  HUSAINI  BEGAM  (Plaintiff).  ♦ 

Bemamd  under  s.  666  of  Act  X  of  1877  (Civil  Procedure  Code)'^  Finding  in  favour  of 
respondent  who  had  not  appealed  or  objected  under  s.  561r^ Right  of  respondent  to 
benefit  by  such  finding, 

H  raed  B  for  arrears  of  rent,  alleging  that  the  annual  rent  payable  bj  the 
latter  was  Bs.  212-l-0«  The  Coort  of  first  instance  gave  H  a  decree  based  on 
the  finding  that  the  annual  rent  payable  by  B  wa«  Bs.  94.  H  appealed,  and  the 
lower  appellate  Conrt  gave  him  a  decree  based  on  the  finding  that  the  annual 
rent  payable  by  i?  was  Bs  128-12-0.  B  appealed  to  the  High  Court  from  the 
lower  appellate  Court*s  decree.  B  did  not  appeal  from  that  decree,  neither  did 
he  take  any  objections  thereto  under  s.  561  of  Act  X  of  1877.  Stuart,  0.  J., 
and  Oldfield,  J.,  before  whom  such  appeal  came  for  hearing,  remanded  the 
case  to  the  lower  appellate  Court  for  a  fresh  determination  of  the  question  as  to 
the  amount  of  the  annual  rent  payable  by  B,  The  lower  appellate  Court  then 
found  that  the  annual  rent  payable  by  B  was  Bs.  212-1-0. 

Held  by  Stuart,  C.  J.,  (Ocdfibld,  J.,  diasenting)  that  such  second  finding 
of  the  lower  appellate  Court  should  be  accepted  and  the  amount  awarded  by  its 
decree  be  enlarged  accordingly,  notwithstanding  H  had  not  appealed  from  that 
decree  or  preferred  objections  thereto. 

This  was  a  suit  for  arrears  of  reni  The  plaintiff  asserted  that 
the  annnal  rent  payable  by  the  defendant,  an  oconpancy-tenant, 
was  Rs.  212-1-0.  The  defendant  asserted  that  the  annual  rent 
payable  by  him  was  only  Rs.  94.  The  Assistant  Collector  trying 
the  suit  found  that  ihe  annual  rent  payable  by  the  defendant  was 
Rs.  94y  and  gave  the  plaintiff  a  decree  in  accordance  with  this 
finding.  On  appeal  by  the  plaintiff  the  District  Judge  (Mr. 
6.  E.  Knox)  found  that  the  annual  rent  payable  by  the  defendant 
vas  Rs.  128-12-0,  and  modified  the  decree  of  the  Court  of  first 
instance  accordingly.  The  defendant  appealed  to  the  High  Court 
from  the  decree  of  the  District  Judge.  The  plaintiff  did  not  appeal 
from  that  decree,  neither  did  be  prefer  objections  thereto  under 
B.  561  of  Act  X  of  1877.  The  appeal  came  for  hearing  before 
Stuart,  G.  J.,  and  Oldfield,  J.,  and  those  learned  Judges,  being  of 
opinion  that  the  District  Judge  had  found  that  the  annual  rent 

*  Second  Appeal,  No.  16  of  1880,  from  a  decree  of  O.  E.  Knox,  Bsq.,  Judge 
i>f  Benares,  dated  the  30th  September,  1879,  modifying  a  decree  of  Syed  All 
Hasan,  Auistimt  Collector  of  the  first  daw,  Jaonpor,  dated  the  6th  February, 
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1881       payable  by  the  defendant  was  Bs.  128-12-0  without  8ufl5ciently 
BiKRMAJiT    inqniring  into  the  facts  of  the  case,  on  the  30th  August,  1880, 
Singh       made  an  order  remanding  the  case  for  the  fresh  determination  of  the 
HuBAiNi     question  as  to  the  amount  of  the^  annual  rent  payable  by  the  defen- 
Bboam.  ^j^^  meanwhile  Mr.  G.  E.  Enox  had  been  transferred, 

and  his  successor,  Mr.  M.  S.  Howell,  found,  on  the  case  coming 
before  him  under  the  High  Court's  order  of  remand,  that  the 
annual  rent  payable  by  the  defendant  was  Bs.  S12-1-0. 

On  the  return  of  this  finding  the  case  again  came  before 
Stuart,  C.  J.,  and  Oldfield,  J.,  for  disposal. 

The  Senior  Oovemment  Pleader  (Lala  Juala  Prasad)^  for  the 
appellant. 

Sanuman  Prasad^  for  the  respondent. 

The  Court  delivered  the  following  judgments 

Stuart,  C.  J. — In  our  remanding  order  we  expressed  the 
opinion  that  the  decision  of  the  Judge  (Mr.  Enox)  as  to  the  amount 
of  rent  annually  payable  was  not  satisfactory.  We  further  express- 
ed the  opinion  that  it  was  unsatisfactory  to  determine  the  rent 
payable  now  by  the  amount  decreed  more  than  twelve  years 
before,  without  ascertaining  why  that  sum  had  never  been  realized, 
by  which  we  meant  that  Mr.  Enox's  view  as  to  the  effect  to  be 
given  to  the  decree  of  1863,  by  which  he  appears  to  regard  the 
matter  of  that  decree  as  showing  in  this  suit  a  res  judieata^  could 
not  be  maintained.  We  therefore  remanded  the  case  for  trial  of 
the  question  indicated  in  our  remanding  order,  and  we  have  now 
got  the  finding  on  that  remand  by  Mr.  Howell,  the  present  Judge 
and  Mr.  Enox's  successor,  who  finds  that  the  decree  of  1863,  if  not 
conclusive,  throws  the  burden  of  proving  a  less  amount  than 
Bs.  128-12-0  on  the  defendant,  but  who  at  the  same  time  shows 
that  the  payments  by  the  defendant  have  varied  at  different  times. 
Thus  he  states  that  the  defendant  paid  Gs.  128-12-0  or  Bs.  129-7-0 
according  to  different  accounts  in  1271  fasli ;  Bs.  110  in  1279  fasli ; 
Bs.  114-6-0  orBs.  116-10-0  in  1281  fasli,  the  reasons  for  the 
discrepancies  being  explained  by  the  patwari.  Mr.  Howell's  con- 
clusion is  that  the  defendant  has  all  along  been  in  possession  of 
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the  land  as  tetiant,  bnt  that  up  to  J  273  lie  succeeded  in  concealing 
the  extent  of  his  holding,  and  before  and  after  that  date  he  has, 
like  the  other  tenants^  been  systematically  in  arrears,  and  Mr. 
Howell's  oonclnsion  is  that  the  rent  payable  on  the  defendant's 
hplding  is  Rs.  212-1-0.  I  see  no  reason  why  we  should  not 
accept  this  finding.  No.  doubt  the  plaintiff^  to  whom  Mr.  Knox 
had  given  a  decree  for  Rs.  128-12-0,  has  not  appealed  from  such 
decree^  the  present  appeal  being  on  the  part  of  the  defendant,  who 
simply  complains  of  having  to  pay  more  than  Rs.  94.  But  it 
appears  to  me  that  the  fact  of  the  plaintiff  not  having  filed  a  cross 
appeal,  or  recorded  any  plea  or  objection  ac^ainst  the  limited  remedy 
given  him  by  Mr.  Knox,  should  not  prevent  ns  from  doing  full 
justice  in  the  case  by  giving  effect  to  the  very  distinct  finding  by 
Mr.  Howell  in  answer  to  our  remand.  The  absence  in  the  record  of 
any  pleaon  the  part  of  the  plaintiff  calling  in  question  the  inadequacy 
of  the  relief  given  by  Mr.  Knox  may  be  attributable  to  incuria  or  a 
mere  oversight  on  the  part  of  his  pleader  and  should  not  *prevent 
OS  doing  him  justice.  It  is  also  to  be  observed  that  the  plaintiff 
in  his  plaint  distinctlf  asks  the  rent  of  Rs.  212-1-0,  which  Mr. 
Howell  has  found  to  be  his  due,  and  he  reasserts  that  claim  in  his 
reasons  of  appeal,  in  which  too  it  is  shewn  that  the  Rs.  128-12-0 
was  the  amount  of  rent  originally  payable  for  31  bighas  14  bis- 
was,  but  the  area  of  the  holding  having  been  enlarged  to  51  bighas 
17^  biswas  the  proper  rent  appropriated  to  such  a  holding  was  Rs. 
S12-1-0,  being  the  amount  claimed  in  the  suit  by  the  plaintiff  and 
foand  by  the  Judge  to  be  his  due.  Further,  the  objection  to  the 
finding  on  the  remand  filed  by  the  defendant-appellant  does  not 
sprees  any  objection  to  the  Rs.  212-1-0,  but  simply  the  conten- 
tion that  the  defendant  was  not  liable  to  pay  an  actual  rent  of  more 
than  Bs.  94.  It  appears  to  me  therefore  that,  if  we  disposed  of 
this  appeal  on  any  other  view  of  the  record  than  that  I  have 
<}xplained,  we  not  only  do  gross  and  manifest  injustice,  but  we  con- 
tradict and  stultify  our  own  remand  order,  which  strongly  declares 
that  the  judgment  of  Mr.  Knox,  which  caused  that  remand,  was 
unsatisfactory  and  legally  erroneous,  and  yet  we  are  now  asked  to 
Xule  that  that  unsatisfactory  and  erroneous  judgment  must  now 
in  the  result  be  reverted  to  and  accepted  by  us  notwithstan  Jing 
the  careful  inquiry  and  distinct  finding  by  Mr.  Howell  staring  us 
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in  the  face.  I  caanot  be  a  party  to  such  an  anomalous  decision. 
I  do  not  consider  that  the  case  falls  under  s.  561  of  the  Procedaro 
Code.  That  section  only  applies  to  '^a  decree/'  that  is,  to  a  decree 
complete  and  final,  and  in  that  respect  being  discretionary  and 
not  directory,  and  not  a  decree  such  as  we  have  in  the  present  case 
under  remand  and  therefore  incomplete.  Then  the  remand  was 
accepted  and  acted  npon  by  both  parties,  and  there  is  no  objection 
to  the  finding  on  remand  on  the  ground  of  its  being  inconsistent  with 
the  record,  of  which  on  the  contrary  it  forms  part  under  s.  567 
of  the  Procedure  Code,  and  upon  that  record  the  appellate  Court 
is  not  to  look  to  the  laches  of  parties  and  omissions  in  pleading, 
but  shall  proceed  to  determine  the  appeal/'  that  is,  to  determine 
the  appeal  upon  the  record  as  it  stands  with  the  evidence  taken  on 
remand  and  the  finding  thereon.  The  present  difficulty  therefore 
is  one  that  has  not  been  provided  for  and  is  simply  a  casus  omissus^ 
our  duty  being  in  my  opinion  under  such  circumstances  to  give 
effect  to  the  plain  demands  of  justice.  For  all  these  reasons  f 
consider  myself  justified  in  accepting  the  finding  of  Mr.  Howell 
on  our  remanding  order  and  decreeing  the  plaintiff  Bs.  408-14-0, 
and  I  would  vary  and  enlarge  Mr.  Knox's  decree  accord- 
ingly, the  costs  of  this  appeal  being  borne  by  the  defendant- 

appell  ant. 

Oldfxeld,  J. — We  have  now  before  us  the  finding  on  ihe  issue 
remitted.  The  J udge  after  careful  inquiry  finds  that  up  to  1272 
fasli  the  defendant  held  31  bighas  14  bis  was  of  land,  and  that  a 
decree  for  rent  at  Rs.  128-12-0  for  this  land  was  obtained  against 
him,  and  that  amount  of  rent  has  been  paid  on  one  occasion.  The 
laud  was  after  1272  fasli  found  to  be  in  area  51  bigahs  17^  biswas 
for  which  the  rent  entered  in  the  rent-rolls  was  Bs.  212-1-0,  but  it 
is  questionable  whether  that  amount  has  been  agreed  to  and  accepted 
between  the  parties.  There  is  sufficient,  however,  to  justify  the 
Judge's  (Mn  Knox's)  decree  which  is  based  on  the  amount  of 
rent  payable  being  Bs.  128-12-0  per  annum.  In  the  absence  of 
any  appeal  or  objections  by  the  plaintiff  to  the  amount  decreed 
by  the  Judge  we  are  not  in  a  position  to  do  more  than  to 
dismiss  the  appeal  with  costs  with  reference  to  the  provisiona  of  J. 
561, 
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Before  Sir  Rjbert  Sluar%  Kt^  Chief  Juntice,  Mr.  Juttiee  Pearton,  Mf,  JuHice 
Spankle,  Mr.  Juttiee  Oldfieldy  ai%d  Mr.  Juttiee  SircAght, 

SHEO  RATAN  LAL  (Plaintifp)  v,  CHOTET  LAL  (Dkfbndant) .• 

Sale  in  execution  of  deeree-^Money-deeree — Decree  enforcing  hgpotheeation'^Aet  X  of 
1877  (Civil  Procedure  Code),  tt,  287,816— 4c«  F///o/185»  ((Xot7  Procedure  Code), 
«ff  249,259. 

Certain  immoveable  property  was  put  up  for  sale,  under  the  provisions  of  Act 
X  of  1877,"in  execution  of  a  decfee  for  money,  and  was  purchased  by  C,  with  notice 
that  L  held  a  decree  enforcing  a  lien  on  such  property.  Subsequently  Z  applied  for 
the  sale  of  such  property  in  execution  of  his  decree,  and  such  property  was  put  up  for 
■tie  in  execution  of  that  decree,  and  was  purchased  by  5.  5  sued,  by  virtue  of  such 
purchase,  to  recover  possession  of  such  property  from  C.  Held  that,  inasmuch  ac 
under  Act  X  of  1877  whi^t  is  sold  m  execution  of  a  decree  purports  to  be  the  specific 
property  and  as  C  had  purchased  the  property  in  suit  with  notice  of  the  existing  lien 
on  it,  and  subject  to  its  re«sale  in  exeo^tion  of  the  decree  in  execution  of  which  S  had 
purchased  it,*what  actually  was  sold  in  execution  of  that  decree  to  5  was  such  pro- 
perty, and  S  was  entitled  to  possession  of  such  property  under  such  sale. 

Sales  under  Act  YIII  of  1859  and  Act  X  of  1877  distinguibhed. 

This  was  a  suit  for  possession  of  certain  shares  in  two  gardens. 
These  shares  belonged  to  one  Hasain  Bakhsh,  who  on  the  9th  Decem- 
ber, 1872,  gave  one  Chamru  Lai  a  bond  in  which  he  hypothecated 
them  as  collateral  security  for  the  payment  of  such  bond.  On 
the  17th  September,  1875,  one  Manohar  Das  obtained  a  decree 
for  money  against  Husain  Bakhsh.    On  the  12th  Noyember,  1877, 
Chamru  Lai  obtained  a  decree  against  Husain  Bakhsh  on  the  bond 
of  the  9th  December,  1872,  such  decree  enforcing  the  hypotheca- 
tion of  such  shares  contained  in  that  bond.    On  the  5th  January, 
1878,  the  sale  of  such  shares  in  execution  of  Manohar  Das'  decree^ 
being  fixed  for  the  20th  January,  Chamru  Lai  applied  to  the  Oour 
executing  that  decree  that  his  lien  on  such  shares  might  be  notified 
at  the  time  of  sale.    On  the  20th  January  such  shares  were  put  up 
for  sale,  Chamru  Lai's  lien  thereon  being  notified,  and  were  pur- 
chased by  the  defendant  in  the  present  suit.    On  the  6th  April, 
1878,  Chamru  Lai  applied  for  the  sale  of  such  shares  in  execution 

•  Second  Appeal.  No.  867  *f  J 880,  from  a  decree  of  R.  D.  Alexander,  Knq., 
Jadffe  of  the  Court  of  Sraalli  Caufes  at  Allahabad  wj«h  the  powers  of  a  Subordi- 
nate Jod^e,  dated  the  6tb  June,  1880.  reversing  a  decree  o«^Babti  Premod*  ChMun 
Baoarji,  Munaif  of  Allahabad,  dated  the  15th  December,  1^879. 
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of  his  decree  of  the  12th  November,  1877,  and  they  were  put  up  to 
sale  in  execution  of  that  decree  on  the  2l8t  September,  1878,  and 
were  purchased  by  the  plaintiff  in  the  present  suit    The  present 
suit  was  subsequently  instituted  by  the  plaintiff  against  the  defend- 
ant, in  which  he  claimed  possession  of  such  shares  by  virtue  of  his 
auction-purchase,  alleging  that  the  defendant  had  purchased  them 
subject  to  Chamru  Lai's  lien,  and  he  (plaintiff)  had  priority  over 
the  defendant.  The  defendant  set  up  as  a  defence  that,  as  the  plaintiff 
had  purchased  such  shares  a^ter  the  same  had  been  sold  to  him  (defen- 
dant), he  (plaintifl^  had  acqnired  no  right  thereto.  The  Ooort  of  first 
instance  held,  referring  to  Kali  Prasad  v.  Buli  Singh  (1),  that  the 
defendant  had  acquired  by  his  purchase  the  rights  and  interests 
of  liusain  Bakhsh  only  in  sucn  shares,  that  is  to  say,  his  equity  of 
redemption,  and  he  had  not  acquired  such  shaies  free  from  the 
incumbrance  created  thereon  by  Husain  Bakhsh,  while  the  plain- 
tiff had  acquired  not  only  those  rights  and  interests,  b«t  also  the 
rights  and  interests  which  Husain  Bakhsh  and  Chamru  Lal  could 
jointly  pass  to  a  purchaser  of  such  shares,  that  is  to  say,  the  rights 
and  interests  which  Husain  Bakhsh  possessed  therein  at  the  date 
of  the  mortgage  to  Chamru  Lal ;  and  that  the  plaintiff  had  there- 
fore acquired  such  shares  absolutely  and  was  entitled  to  possession 
in  preference  to  the  defendant ;  and  it  gave  the  plaintiff  a  decree^ 
On  appeal  by  the  defendant  the  lower  appellate  Court  held,  fol- 
lowing the  decision  of  the  High  Court  in  S.  A.  No.  959  of  1878, 
dated  the  7th  May,  1879  (2),  that,  inasmuch  as  the  plaintiff  had 
purchased  only  the  rights  and  interests  of  Husain  Bakbsh,  as  all 
the  proceedings  in  execution  showed,  and  as  at  the  time  of  his 
purchase  no  such  rights  and  interests  existed,  the  same  having 
been  extinguished  by  the  previous  sale  to  the  ,defendant,  the  deci- 
sion of  the  Court  of  first  instance  was  wrong ;  and  accordingly 
reversed  it.    On  second  appeal  by  the  plaintiff  it  was  contended 
on  his  behalf  that,  under  the  circumstances  of  the  case,  it  must  be 
taken  that  he  had  purchased  the  rights  of  Husain  Bakhsh  as  they 
existed  on  the  date  of  the  hypothecation  of  the  property  in  suif. 
The  appeal  came  for  hearing  before  Pearson,  J.,  and  Spankie,  J., 
who,  seeing  some  reason  to  doubt  the  correctness  of  the  ruling  in 
S.A.  No.  959  of  1878,  decided  on  the  Vth  May,  1879(2),  by  which 

(1)  I.  L.  B.,  i  Calc  789.         (2)  Kot  reported. 
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the  lower  Coart  had  been  guided  in  disposing  of  the  present  case^  1881 
referred  the  appeal  to  the  Full  Bench  for  disposal.  Sbeo  Batait 

Xal 

Munshi  Kas/n  Farsad  and  Babu  Oprokash  Chandar  Mukarjij  v. 
for  the  appellant. 

Pandit  BUhainbar  JSath  and  Babu  Beni  Prosody  for  the  re»- 

^ndent 

The  following  judgments  were  delivered  by  the  Full  Bench 

Straight,  J.,  (Stuart,  0.  J.,  and  Pearson,  J.,  concurring).— 
The  facts  are  sufficiently  detailed  in  the  judgment  of  the  Subordi* 
Tiiite  Judge,  by  whom  the  question  of  law  raised  in  the  appeal  is 
very  clearly  stated.  The  simple  point  to  be  determined  is,  was  the 
sale  of  the  21st  September,  1878,  a  wholly  abortive  and  ineffectual 
proceeding,  which  passed  nothing  to  the  auction- purchaser  ?  It 
must  be  conceded  that  both  thpi  sale-notiBoation  and  certificate  refer- 
red to  the  "right,  title,  and  interest  of  the  judgment-debtor,*'  and 
the  respondent  contends  that  under  these  circumstances  the  appellant 
aoquired  nothing  by  his  purchase,  because,  at  the  time  he  effected 
it,  the  judgment-debtor  had  no  saleable  right,  title  or  interest.  la 
support  of  this  view  the  judgment  of  a  Division  Bench  of  this  Court 
in  S.  A.  No.  959  of  1878,  decided  on  the  7th  May,  1879  (I),  was 
quoted  as  an  authority,  and  it  appears  to  have  been  accepted  and 
acted  upon  by  the  Subordinate  Judge  as  an  apposite  and  conclusive 
precedent.  It  seems,  however,  to  have  escaped  his  attention  that 
the  decision  in  this  ease  was  passed  when  the  provisions  of  Act 
Vlll.  of  1859  were  in  force;  and  no  doubt  by  them  it  was  enacted 
that  not  only  should  the  notification  of  sale  state  that  the  sale  would 
only  extend  to  the  right,  title,  and  intercbt  of  the  judgment-debtor  in 
the  property  sold,"  but  that  the  sale-certificate  granted  to  the 
auction-purchaser  should  be  limited  to  like  terms.  Ss.  287  and  3 16  of 
Act  X.of  1877,  however,  as  amended  by  Act  XII.  of  1879,  are  very 
diflerent  in  their  language,  and  contain  no  reference  to  the  "  right, 
title,  and  interest  of  the  judgment-debtor,"  or  any  limitation  of  the 
kind  to  be  found  in  the  former  Code.  It  may  therefore  well  be  that 
under  these  circumstances  the  judgment  of  this  Court,  upon  whioh 
the  bnbordinate  J udge  relied,  was  an  accurate  onC;  as  the  law  thea 

(1)  Not  reporttd. 
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'^^1  stood.  Bat  be  this  as  it  may,  it  is  inapplicable  to  the  appeal  at  pre* 
Sheo  Ratan  before  us.  For  all  that  we  have  now  to  consider  is  what  conld  bo 
Lal  brought  to  sale  under  the  decree  dedaringr  a  lien  on  the  property  in 
Cbotbt  Lal.  favour  of  the  mortgagee,  and  what  could  an  auction-'purchaaer  buy, 
and  it  seems  obvious  that  this  could  only  be  the  property  mortgaged* 
If  the  contention  .  of  the  re.<tpondent  were  to  hold  good,  it  would 
0eem  that  the  rights  of  a  mortgagee  could  in  almost  all  cases  be 
defeated  by  a  purchaser  of  the  equity  of  redemption,  with  the  result 
that  the  transferee  of  a  mortgagor's  right  could  assert  a  higher  title 
than  that  which  his  transferor  could  give  him.  The  proposition 
of  the  respondent  that  by  his  parchaso  in  January,  1878,  under 
the  sale  in  execution  of  the  simple  money-decree  of  Manohmr  Das, 
be  ac^iuired  the  entire  rights  of  the  judgment-debtor  in  the  pro- 
perty sold,  seems  not  only  startling,  but  most  unreasonable,  and  to 
adopt  it  would  be  obviously  inequitable.  The  respondent  had  the 
fullest  notice,  not  only  that  the  appellant  held  a  charge  upon  the 
judgment-debtor's  property,  but  that  he  had  instituted  a  suit  and 
obtained  a  decree  to  effectuate  it  by  enforcement  of  lien.  That 
decree  was  against  the  property  pledged,  and  any  interest  an  auction- 
purchaser,  with  notice  of  it,  could,  get  at  a  sale  subsequent  to  it,  in 
execution  of  a  simple  money-decree,  would  necessarily  be  sabject 
to  the  lien  declared  by  it.  Neither  by  private  nor  compulsory  sale 
could  a  higher  title  be  given.  The  terms  of  the  sale-notificatioQ 
and  certifiimte  have  in  fact  no  bearing  upon  the  present  case,  and 
may  be  diamissed  as  surplusage.  What  actually  was  sold  on  the 
21st  September,  1878,  was  the  property  hypothecated  under  the 
bond  of  the  9th  December,  1872,  the  mortgagee's  lien  upon  wbi(^ 
had  been  declared  by  the  decree  of  the  12th  November,  1877.  We 
would  therefore  decree  the  appeal  with  costs,  reverse  the  decision 
of  the  lower  appellate  Court,  and  restore  that  of  the  Court  of  first 
instance  decreeing  the  plaintiff's  claim. 

Spankie,  J. — The  facts  are  admitted.  In  the  case  of  which  the 
reference  makes  mention  (1)  the  right,  title,  and  interest  of  the 
judgment-debtor  were  sold  under  s.  249,  Act  VIII  of  1859,  and  the 
sale  was  limited  to  that  ri<rht,  title,  and  interest,  and  it  was  so  pro- 
claimed. Under  the  law  a^  it  stands  now  the  property  is  sold  and 
not  the  rights  and  interests  only  of  the  judijment-debtor  in  it  The 
(1)  S.  A.  No.  959  of  WS,  deoidcd  the  7th  May,  1879,  not  reported. 
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Bale-proclamation,  accordiug  to  8.  287  of  Act  X.  of  1877,  shall  1881 
specify  the  property  to  be  sold,  and  amongst  other  requirements  gmto  Rata»* 
any  incumbrance  to  which  the  property  is  liable.  So  again  the  sale  Lal 
certificate  under  the  old  Act  declared  that  the  purchaser  had  pur-  CbotjbtLai^ 
chased  the  right,  title,  and  interest  of  the  defendants  in  the  property 
sold  (8.  259,  Act  VIII.  of  1859).  But  now  the  certificate  states  the 
property  sold  and  the  name  of  the  person  wbo  at  the  time  of  sale  is 
declared  to  be  the  purchaser.  The  defendant  Chotey  Lul  purchased 
the  property  in  dispute  in  execution  of  a  money-decree  on  the 
occasion  of  the  first  sale,  and  notice  of  the  incumbrance  under 
which  the  property  was  subsequently  sold  was  giyen  at  the  time 
of  the  sale,  and  the  order  of  the  Munsif  directing  the  sale  expressly 
does  so  subject  to  Ghamru  LaFs  mortgage.  So  that  the  purchaser 
was  fully  aware  of  the  true  state  of  the  case,  and  that  he  was 
buying  subject  to  the  lien  held  by  Chamru  Lal,  who  had  also 
obtained  a  decree  prior  to  the  sale  in  which  the  sale  was  declared* 
The  first  sale  may  have  extinguished  the  right  and  interest  of  the 
judgment-debtor  and  have  placed  the  equity  of  redemption  in  the 
purchaser's  hands.  But  that  sale  did  not  extinguish  the  mortga* 
gee's  lieu  upon  the  land  as  security  for  the  debt  due  to  him.  The 
mortgagee  had  not  surrendered  his  right,  but  still  looked  to  the 
property  pledged  in  whosesoever  hands  it  might  be  found  ;  so  that 
it  is  a  mistake  to  conclude,  as  the  second  Court  has  done,  that 
on  the  occasion  of  the  second  sale  in  September,  1878,  there 
was  nothing  for  the  plaintiff  to  buy,  because  the  right  and  interest 
•  of  the  judgment-debtor  in  the  property  had  been  lost  by  the  first 
sale.  Looking  at  all  the  circumstances  of  the  case,  I  would  reverse 
the  decree  of  the  lower  appellate  Court  and  restore  that  of  the 
Court  of  first  instance  with  costs, 

OLDriBLD,  J. — The  plaintiff  is  a  purchaser  at  auction  in  execu- 
tion of  a  decree  against  Hu^ain  Bakhsh  which  ordered  the  sale  of 
the  property  in  suit  in  enforcement  of  a  charge*.  The  defendant 
had  previously  to  the  sale  in  favour  of  plaintiff  bought  the  property 
in  execution  of  another  decree  against  the  same  Husain  Bakhsh,  but 
with  notice  of  and  subject  to  the  charge  made  by  the  first  nam^d 
decree.  The  Court  below  has  held  that  the  plaintiff,  having  bought 
only  the  right,  title,  and  interest  of  the  judgment-debtor,  which  had 
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l^^l       passed  to  defendant  before  the  sale,  the  plaintiff  can  take  nothing  by 


Shbo  RAtAif        pnrchase.  This  finding  is.  in  my  opinion,  based  on  an  erroneons 
liAi.        view  of  the  effect  of  the  sale-proceedings  in  which  plaintiff  pnrchas- 

Cbotbt  Lal  ®d  the  property  and  which  were  held  under  Act  X  of  1877.  The 
present  law  of  sale  (s.  287)  is  somewhat  different  from  that  of  s. 
349,  Act  YIII  of  1859,  by  which  the  proclamation  declared  that  the 
sale  extended  only  to  the  right,  title,  and  interest  of  the  defendant 
in  the  property  specified  therein.  The  sale  now  pnrports  to  be  of 
specific  property  as  saleable  in  execation  of  the  decree  against  the 
jndgment-debtor,  and  the  certificate  of  s^le  given  under  s.  31 S 
ttates  the  property  sold  and  the  name  of  the  person  declared  to  be 
the  purchaser,  and  differs  from  the  certificate  given  under  s.  259^ 
Act  VIII  of  1859,  which  gave  only  a  declaration  that  the  purchaser 
had  purchased  the  right,  title,  and  interest  of  the  defendant  in  the 
property  sold,  and  that  the  certificate  should  be  taken  and  deemed  a 
valid  transfer  of  such  right,  title,  and  interest.  The  purchaser  now 
obtains  a  primd  facie  title  to  the  specific  property  sold,  but  it  is  in 
the  power. of  any  one  other  than  the  judgment-debtor,  if  dispos- 
sessed of  any  property  in  execution  of  a  decree,  to  put  in  objections 
under  t.  332,  when  the  question  arising  under  that  section  would 
be  decided,  subject  to  the  result  of  a  suit ;  or  if  the  purchaser  finds 
himself  obstructed  by  any  one  claiming  the  property  under  an 
independent  title,  he  is  at  liberty  to  sue  to  establish  his  right  by 
purchase,  when  the  title  of  the  parties  would  be  determined  on  the 
merits.  In  the  case  before  us  the  notification  of  sale  was  not  made  in 
strict  accordance  with  the  present  law,  but  the  sale-certificate 'shows 
that  what  was  sold  was  the  property  liable  to  sale  under  the  decree 
against  Husain  Bakhsh,  and  if  it  be  found  that  the  property  was 
liable  to  be  sold,  the  plaintiff's  title  as  purchaser  is  good  notwitfa* 
standing  the  previous  sale  to  the  defendant ;  and  this  is  shown  to 
be  the  case,  for  the  defendant  bought  the  property  with  notioe  of 
Ae  existing  charges  and  subject  to  its  re-sale  under  the  decree  ia 
execution  of  which  the  plaintiff  became  the  purchaser ;  the  property 
was  therefore  rightly  saleable  and  the  plaintifi^s  title  by  purchase 
is  valid.  I  would  reply  to  the  reference  that  the  lower  appellate 
Crouvt^s  decree  should  be  reversed  and  that  of  the  Court  of  first 
instance  restored. 

Appeal  aUoweds 
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Bftbtf  Sir  Robert  Stuart,  Kt.,  Chief  Jutiice,  Mr.  Justice  Pearson,  Mr.  Jutiee  1881 
Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  Straight.  March  2i 

RAMBSHAB  8INQH  (Difbhdant)  v.  KANAHIA  SAHU  (Flaintiipv).* 

CandUionul  saiU^Interut^Mesne  profitt-^Foredosure^Megulation  XVII  of 

1806,  7. 

A  deed  of  conditional  sale^  after  reciting  that  the  vendor  had  received  the 
8a1e-conBideration  (Bs.  199),  and  had  pnt  the  vendee  in  sneh  possession  of  the 
property  as  the  vendor  himself  had,  proceeded  as  follows ^*  I  (vendor)  shaU 
not  claim  mesne  profits,  nor  shall  the  vendee  claim  interest :  in  case  the  vendee 
does  not  obtain  possession,  he  shall  recover  mesne  profits  for  the  period  he  is  oat 
*  of  possession :  and  when,  after  the  expiry  of  the  term  fixed,  I  repay  the  entire 
sale^onsideration  in  a  lump  sum,  I  shall  get  my  share  redeemed :  in  case  of 
defanlt  in  payment  of  the  sale-oonsideration,  the  sale  shall  be  deemed  to  become 
abeolnte'*.  The  vendee  did  not  get  possession  of  the  property  for  some  years,  and, 
on  the  expiry  of  the  term,  took  proceedings  under  Begnlation  XVII  of  1806  to 
foredose.  The  legal  representative  of  the  vendor  deposited  the  sale-considera- 
tion mentioned  in  the  deed  of  conditional  sale  (Rs.  199)  within  the  year  of  grace.  In 
a  suit  by  the  vendee  for  possession  of  the  property,  the  sale  having  been  declared 
absirinte,  the  question  arose  whether  or  not  the  legal  representative  of  the  vendor 
flhonld  have  deported,  by  way  of  interest,  in  order  to  prevent  the  sale  from 
becoming  absolute,  in  addition  to  the  sale-consideration,  the  amount  of  mesne 
profits  for  the  period  the  vendee  was  out  of  possession  of  the  property,  jfleld 
(6»AiriaB,  J.,  dissenting),  on  the  construction  of  the  deed  of  conditional  sale,  thftt 
the  deposit  of  the  salenconaideration  (Rs.  199)  vas  sufficient  for  the  redemptinn 
of  the  property. 

Thb  plaintiff  in  this  sait  claimed  possession  of  a  eertain  share 
in  a  certain  village,  by  virtae  of  a  conditional  sale  of  sneh  share 
which  bad  been  declared  foreclosed.    The  instroment  by  which 
this  conditional  sale  was  made,  dated  the  let  December,  1868,  pro* 
vided  that  possession  of  such  share  should  be  given  to  the  condi- 
tional vendee,  the  plaintiff,  for  a  term  of  six  years,  and  contained 
the  following  stipulation: — "I  (the  conditional  vendor)  shall 
not  claim  mesne  profits,  nor  shall  the  vendee  claim  interest: in  case  . 
Che  vendee  does  not  obtain  possession,  he  shall  receive  mesne  pro- 
fits for  sneh  time  as  he  may  be  out  of  possession  :  when  on  the 
expiration  of  the  term  I  repay  the  entire  sale-consideration  in  a 
lump  sum,  I  shall  get  my  share  redeemed:  in  case  of  default  in 
payment  of  the  sale-consideration,  the  sale  shall  be  deemed  to 
become  absolute."   The  defendants  were  the  legal  representatives 

*  4pp^  under  s.  l^,  Letters  Patent,  No.  1  of  im. 
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of  the  oonditional  vendor.  Of  them  Rameshar  Singh  alone  con- 
tested the  snii  He  contended  that,  as  he  liad  deposited  the  entire 
sale-consideration  and  the  costs  of  the  foreclosare-proceedings, 
within  the  year  of  grace,  the  sale  had  been  improperly  declared 
foreclosed.  It  appeared  that  the  conditional  vendor  had  not  given 
the  plaintiff  possession  of  the  property,  bat  had  retained  possession 
of  it ;  and  that  it  was  only  when  the  conditional  vendor  made  the 
property  over  to  a  third  party  that  the  plaintiff  acquired  possession 
of  it  by  right  of  pre-emption.  With  reference  to  the  fact  that  he 
had  been  kept  out  of  possession  of  the  property  for  some  years, 
the  plaintiff  contended  that,  inasmaoh  as  the  conditional  vendor 
had  not  placed  him  in  possession  of  the  property,  in  accordance 
with  the  terms  of  the  conditional  sale,  but  liad  retained  possession 
thereof  himself,  the  defendant  should  have  deposited  the  mesne 
profits  of  the  share  for  such  period  as  the  plaintiff  was  not  in 
possession,  in  addition  to  the  amount  of  the  sale-consideration 
and  the  costs  of  the  foreclesure  proceedings,  and,  having  failed  to 
do  so,  the  mortgage  had  been  properly  declared  foreclosed.  The 
Court  of  first  instance  framed  the  following  issues  upon  this  point, 
viz.y  /'What  sum  was  it  necessary  to  pay  in  the  foreclosure  case, 
and  in  default  of  payment  of  that  sum,  did  the  foreclosure  alleged 
by  the  plaintiff  rightly  take  place."  The  Court  of  first  instance 
held  upon  this  issue  that,  with  reference  to  the  terms  of  the  oon- 
ditional sale,  all  that  the  defendant  was  bound  to  deposit  was  the 
sale-consideration,  and  that  he  was  not  bound  to  deposit  mesne 
profits,  and  that  as  the  sale-consideration  had  been  deposited  with 
time,  the  property  must  be  regarded  as  redeemed ;  and  it  dis- 
missed the  plaintiff's  suit  On  appeal  by  the  plaintiff  the  lower 
appellate  Court  held  that  it  was  incumbent  on  the  defendant  to 
have  deposited  the  mesne  profits  of  the  property,  and  that,  as  he  had 
failed  to  do  so,  the  sale  had  become  absolute ;  and  it  gave  the  plain- 
tiff a  decree  for  possession  of  the  property.  The  defendant  appealed 
to  the  High  Court,  contending  that,  under  the  terms  of  the  condi- 
tional sale,  it  was  not  incumbent  on  him  to  have  deposited  the 
mesne  profits  in  order  to  prevent  foreclosure.  The  appeal  came 
for  hearing  before  Pearson,  J,,  and  Spankie,  J.,  who  difi^Bmi  in 
opinion  on  the  question  whether,  under  the  terms  of  the  deed, 
mesne  profits  should  have  been  deposited  in  order  to  save  foro- 
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cIoBura  The  following  judgments  were  delivered  by  those  learned 
Judges : 

Pbarson^  J. — The  question  which  we  are  called  to  determine 
in  appeal  is  that  upon  which  the  lower  Courts  have  differed  in 
opinioni  tns.,  whether  the  plaintiff  was  entitled  to  payment  of  the 
mesne  profits  due  to  him  in  lieu  of  interest  as  a  condition  of  the 
redemption  of  the  estate,  the  subject  of  the  conditional  sale^  in 
addition  to  the  amount  of  the  sale-consideration. .  That  question 
must,  I  conceive,  be  determined  strictly  in  reference  to  the  terms 
of  the  deed  of  conditional  sale,  and  must  therefore  be  determined 
in  the  negative.    For  the  terms  of  that  deed  are  that    when,  after 
the  fixed  period,  I  repay  the  entire  sale-consideration  in  a  lump  sum, 
I  shall  get  my  share  redeemed,  and,  in  case  of  default  of  payment 
of  the  sale-consideratioD,  the  sale  shall  be  held  to  become  absolute.'" 
Such  being  the  terms  of  the  contract,  the  plaintiff  in  seeking  to 
(foreclose  his  mortgage  wiis  not  warranted  in  demanding,  nor  was 
the  defendant,  appellant  here,  bound  to  pay,  more  than  the  amount 
of  the  sale  or  mortgage  consideration.    That  amount  was  tendered 
by  him,  and  should  have  been  accepted  by  the  plaintiff,  whose  pre- 
sent suit  was  accordingly,  in  my  judgment,  rightly  declared  by  the 
Court  of  first  instance  to  be  unmaintainable  and  w^s  dismissed. 
At  the  time  of  the  execution  of  the  deed  aforesaid  in  the  plaintiff^s 
favour,  it  was  apparently  intended  that  he  should  take  possession 
of  the  property  to  which  it  refers  and  himself  realize  the  mesne 
profits  in  lieu  of  interest  on  the  sale  or  mortgage  consideration;  - 
but  it  was  provided  in  the  deed  that,  should  he  not  have  possession, 
he  should  receive  the  mesne  profits  of  the  period  of  non-possession. 
To  those  profits  he  was  doubtless  entitled ;  but  it  does  not  follow 
that  he  could  lawfully  daim  them  in  addition  to  the  aforesaid  con- 
sideration as  a  part  of  the  condition  of  redemption  of  the  property. 
What  was  contemplated  was  presumably  that  they  should  be 
realized  by  him  or  paid  to  him  year  by  year.    It  seems  that,  as  a 
matter  of  fsict,  the  exesutant  of  the  deed  retained  possession  of  the 
•  property  until  1874,  when  he  made  it  over  to  a  party  from  whom 
the  uppellant  before  us  acquired  it  by  right  of  pre-emption.  How 
far  he  is  liable  for  the  mesne  profits  in  question  we  are  not  now 
required  to  determine.   I  would  allow  the  appeal  with  coits,  and 
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rerersing  tbe  lower  appellate  Gourt'i^  deereei  wodd  restore  that  of 
the  Ck>art  of  first  instance. 

Spankib,  J.— In  dealing  with  this  case  I  desire  to  confine  my- 
self strictly  to  the  qaestion  that  arises  in  the  pleas  relied  on  in 
appeal  as  to  the  misconstruotion  of  the  terms  of  the  deed  of  condi- 
tional sale^  the  basis  of  this  suit,  by  tbe  lower  appellate  Court  By 
the  terms  of  the  deed  the  mortgagor  agrees  to  pat  tbe  mortgagee 
in  possession  of  the  property  mortgaged.    The  one  is  not  to  claim 
mesne  profits  (wdsildt)  and  the  other  is  not  tc  claim  interest  iM)^ 
and  after  the  period  fixed  for  repayment  of  the  loan  the  mortgagor 
13  at  liberty  to  redeem  on  deposit  of  the  wliole  and  entire  sale* 
consideration  in  a  lamp  som.   Were  there  no  other  eonditiooi 
than  these  in  tbe  deed  of  conditional  sale,  the  transaction  woald 
then  assame  tbe  character  of  an  osafructuary  mortgage^  the  jao* 
fits  being  enjoyed  by  the  mortgagee  in  lieu  of  interest,  and  the 
mortgagee  not  being  liable  to  any  accoant,  and  being  entitled  to 
redeem  the  property  on  payment  of  the  principal  snm  borrowed, 
when  the  term  fixed  in  the  deed  bad  expired.   The  mwlgagor 
wonid  hare  been  bound  to  give  possession  to  the  mortgagee^  and 
if  he  refused  to  do  so,  or  was  unable  to  do  so,  the  mortgagee 
might  sae  him  at  once  for  the  recovery  of  his  money  or  for  po8ee»* 
sion.    But  there  is  another  condition  of  the  deed,  which  rons  thin, 
that    in  case  of  (the  mortgagee's)  not  obtaining  possession  (adorn 
ddkhal  ydb{)y  be  shall  receive     tvdsildt^^  for  the  period  daring 
which  he  was  Out  of  possession".   On  the  assumption  that  the 
1<U  or  profits  were  to  be  enjoyed  as  interest^  the  mortgagee,  not 
obtaining  possession,  was  not  under  any  obligation  either  to  sae 
for  possession  or  to  bring  a  suit  at  onoe  for  the  recovery  of  his 
money.   He  was  at  liberty  tawait  tintil  tbe  term  of  the  mortgage 
had  expired.    The  plaintiff-respondent,  relying  on  the  terms  of 
the  deed,  claims  mesne  profits  as  inlereH  daring  the  period  lie 
remained  cat  of  possession.    The  first  Court  holdfl  ttmt  tbe  plaia- 
tiff  is  not  entitled  to  demand  the. sum  claimed  along  with  the 
principal  of  the  loan  before  redemption  can  be  had.    Bat  the 
second  Court  in  appeal  has  taken  a  different  view,  holding  that  it 
was  intended  by  the  terms  of  the  deed  that,  if  the  mortgagee  <iBd 
not  obtain  possession,  he  was  entitled  to  the  mesne  profits  in  Ueu  of 
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ftitereit,  and  that  be  was  entitled  to  the  mm  as  claimed.  I  am 
disposed  to  accept  the  finding  of  the  lower  appellate  Court  as  being 
good  in  law  and  also  equitable.  It  seems  to  me  that^  when  the 
mortgagee  found  himself  in  the  position  provided  for  in  the  deed, 
that  is  to  say,  when  he  did  not  obtain  possession,  the  character  of 
the  mortgage  transaction  was  changad.  One  condition  provided 
for  the  possession  of  the  mortgagee  and  his  enjoyment  of  the  profits 
in  lieu  of  interest,— I  shall  not  claim  the  mesne  profits  (wdsildt) 
and  the  vendee  shall  not  claim  interest  The  other  condition 

provided  for  the  payment  of  interest  to  the  mortgagee,  should  pos- 
session not  be  taken.  The  profits  (wdsildt)  are  to  be  enjoyed  by 
the  mortgagee  duriug  the  period  of  his  being  out  of  possession. 
The  mesne  profits  by  the  terms  of  the  deed  were  to  be  regarded 
to  interest  if  the  mortgagee  took  possession,  and  it  is  difficult  to 
Understand  how,  upon  the  face  of  the  bond,  they  should  be  looked 
bpon  in  any  other  light,  in  the  event  of  the  mortgagee  remaining 
but  of  possession,  a  possibility  oontem  plated  by  the  parties  and 
^arranged  for  by  the  contract.  S.  7,  Regulation  XVII  of  1806, 
Applies  to  cases  in  which  the  mortgagee  is  in  possession,  and  to 
Mses  in  which  the  mortgagor  has  himself  retained  possession,  and 
the  provision  respecting  the  latter  case  is  that  the  payment  or 
tender  of  the  principal  sum  lent,  with  any  interest  due  thereupon, 
iBhall  entitle  the  mortgagor  to  redeem  his  property.  The  terms  of 
the  contract  show  that  the  possibility  of  the  mortgagee  not  obtain^ 
ing  possession  was  foreseen,  and  it  was  provided  for.  If  it  was 
intended  that  he  was  to  receive  profits  as  interest,  it  cannot  be  said 
that  there  is  any  difficulty  about  the  rate  of  that  interest.  The 
mesne  profits  are  the  measure  of  the  interest.  As  the  sale-considera- 
tion was  fis.  199,  and  the  profits  are  found  to  be  Us.  £9-1 1-5^ 
"pet  annum,  the  interest  was  not  by  any  means  excessive,  the  mor^ 
gage  having  been  made  for  six  years.  Again,  I  do  not  consider  that 
It  Was  necessary  for  the  mortgagee  to  realise  the  profits,  intended 
to  be  interest,  yearly,  as  they  fell  due.  Regarding  the  profits  as 
interest,  lie  was  at  liberty  to  wait  until  the  term  of  the  mort- 
gage had  expired,  when  he  could  foreclose.  Then  if  the  mort- 
-gagor  wa)8  anxious  to  redeem  at  any  time  before  foreclosure,  he 
^was  I  t\Ank  bound  to  tender  the  principal  sum  with  any  intere^ 
doe  ttiereon.   The  memorandum  of  appeal  does  not  disclose  any 
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farther  bbjet^iions.  I  would  therefore  dismiss  the  appeal  and 
afBrin  the  decree  of  the  lower  appellate  Court  with  costs. 

The  defendant  appealed  to  the  Full  Court  from  the  judgment 
of  Spankie,  J.,  under  s.  10  of  the  Letters  Patent. 

The  Senior  Government  Header  (Lala  / tuila  Prasad)  and  Mun- 
shi  Kashi  Prasad,  for  the  appellant. 

Munshi  Hanuman  Prosody  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Court : — 
Oi.DFiBLD,  J., (Stuart,  0.  J.,  and  Stbaiqht,  J.,  concurring).-^ 
A  mortgage  with  conditional  sale  was  made  of  the  property  in 
suit  by  Nawaz  Singh,  now  represented  by  the  defeodant-appellanti 
to  the  plaintiff-respondent  The  deed,  after  reciting  that  the 
executant  sells  the  property  for  Rs.  199,  proceeds  :  Having  re- 
ceived the  whole  consideration  mentioned  in  the  deed,  I  put  the 
vendor  in  possession  and  enjoyment  of  the  thing  sold  in  every  way 
like  myself:  I  shall  not  claim  mesne  profits  nor  shall  the  vendee 
claim  interest :  in  case  the  vendee  does  not  obtain  possession,  he 
shall  recover  mesne  profits  for  the  period,  he  is  out  of  possession, 
and  when,  after  the  expiry  of  the  term  fixed,  I  repay  the  whole 
consideration  in  a  lump  sum,  I  shall  get  my  share  redeemed,  and 
in  case  of  default  of  payment  of  the  sale -consideration  the  sale 
shall  become  absolute."  The  respondent  who  did  not  get  posses- 
sion took  proceedings  to  foreclose  on  expiry  of  the  term,  and  the 
appellant  deposited  the  sum  of  Rs.  199,  the  consideration  men- 
tioned in  the  deed,  within  the  year  of  grace,  and  the  only  ques- 
tion we  are  concerned  with  in  appeal  is  whether  the  appellant  was 
bound,  in  order  to  prevent  the  sale  becoming  absolute,  to  have 
deposited,  besides  the  sum  of  £b.  199,  the  amount  of  mesne  profits 
due  for  the  period  the  respondent  was  out  of  possession  of  the 
property.  In  our  opinion  the  deposit  was  sufficient  for  the  redemp- 
tion of  the  property  with  reference  to  the  contract  entered  into 
between  the  parties.  It  will  be  seen  from  the  terms  of  the  deed 
above  quoted  that  there  was  to  be  no  claim  for  interest,  and  that  it 
was  stipulated  that  the  mortgagor  might  redeem  on  payment  of 
the  sale-consideration,  which  was  the  sum  of  Bs.  199.  The  mort- 
gagee was  entitled  to  the  mesne  profits  in  lieu  of  any  stipulated 
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8ttin  by  way  of  interest,  and  he  could  recover  those  profits  by  ^^Sl 
taking  possession  of  the  property  or  saing  for  their  recovery,  as  RAMMAat 
they  fell  due,  but  it  was  not  intended  that  payment  of  them  should  Smoa 
be  a  condition  precedent  Ho  redemption,    kegulation  XVII.  of  Eanabu^ 
1806,  8.  7,  directs  that,  when  the  mortgagee  has  not  possjBssion  of  Sahv- 
the  property,  the  mortgagor  must  deposit,  in  order  to  redeem  the 
property,  the  principal  sum  lent  with  any  interest  due  thereon. 
It  may  be  questioned  if  the  mesne  profits  which  the  mortgagee 
agreed  to  receive  in  lieu  of  interest  can  be  considered  to  be  properly 
interest  within  the  meaning  of  the  Begulation.   There  is  nothing 
certain  or  final  as  to  the  amount|  and  one  of  the  objects  of  the  Re- 
gulations is  to  make  as  definite  and  precise  as  possible  the  amount 
which  the  mortgagor  has  to  deposit,  since  any  mistake  as  to  the 
exact  amount  entails  forfeiture  of  the  property.    The  case  of 
Jtama  Singh  v.  Munnoo  Lai  (1)  is  in  point.    We  would  decree  the 
appeal  with  costs  and  make  a  decree  in  the  terms  proposed  by  Mr. 
Justice  Pearson  in  his  judgment  dated  the  24th  November,  1880. 

Pearson,  J. — I  have  little,  if  any  thing,  to  add  to  what  I  have 
already  said  in  my  judgment  of  the  24th  November  last,  except 
that  on  reconsideration,  after  hearing  arguments  on  both  sides 
before  the  Full  Bench,  I  adhere  to  the  opinion  therein  expressed. 
By  the  terms  of  the  deed  of  conditional  sale  it  is  expressly  de- 
clared that  the  purchaser  shall  not  be  entitled  to  interest.  The 
provision  that,  in  the  event  of  his  not  obtaining  possession,  he  shall 
receive  the  mesne  profits  of  the  period  daring  which  he  may  be 
out  of  possession,  did  not  entitle  him  under  Regulation  XVII.  of 
1806  to  claim  and  receive,  or  bind  the  defendant-appellant  to  tender, 
along  with  the  amount  of  the  sale-consideration,  any  further  sum 
that  might  be  due  to  the  plaintiff  on  account  of  mesne  profits,  in 
the  foreclosure  department,  merely  on  the  ground  that  presumably 
the  mesne  profits  of  the  mortgaged  property  were  assigned  in  lieu 
t)f  interest  on  the  mortgage  consideration  pending  the  mortgage- 
tenure.  Mesne  profits  do  not  become  interest  because  they  are 
taken  instead  of  interest.  The  substitute  or  equivalent  for  a  thing 
is  something  distinct  from  that  thing  and  not  identical  with  it  No 
interest  whatever  was  due  under  the  deed  in  the  present  case,  and 

(1)  S  N.-W.  P.  S.  a  A.  Bcp.,  441. 
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therefore  ihe  provisions  of  the  Regalation  aboye-mentimied  relatiw 
to  the  payment  of  interest  are  inapplicable. 

Spankib,  J. — I  adhere  to  the  view  of  the  case  expressed  by  me 
in  my  judgment  of  the  24th  November,  1880. 

Appeal  oZfeiMd^ 

1881  Brfore  Sir  Robert  Stuart,  Kt.,  Chief  Jiutict,  Mr.  Juttiee  Pearean,  Mr,  Jwtfte^ 

March  26.  Spanku,  Mr.  JmOcc  Oldfidd,  and  Mr.  Juetiet  Strai^^ 

LALJI  MAL  AND  AKOTHKB  (PLAIRTrFFS)  V.  HULASI  AVD  AVOTHBB  (DsnBD- 

AMTS).* 

8mit  for  recovery  of  Immoveahle  property-^  Vetne  profiti'-^R^inquiekment  of  pari  of 
chim^Act  X  of  im  iCivU  Proeeditre  Code),  §.  48,  ii  ^-Mori^ago^SpeeyU 
performatteo  of  contractr-^ompweUon* 

Aooording  to  the  terms  of  a  mortgage  possession  of  the  mortgaged  property 
wte  to  be  deliTered  to  the  mortgagee,  aod  he  was  to  tike  the  mesne  proits.  The 
mortgagor  refosed  to  deliver  possessioa  of  tiie  property,  and  the  mortgagee  eaed 
him  to  enforce  specific  performance  of  the  contract  to  deliTer  possesstoD,  and 
obtained  a  decree.  At  the  time  this  sait  was  broaght,  the  mortgagee  had  been 
kept  ont  of  possession  of  the  property  for  two  years,  daring  which  time  the 
mortffagor  had  taken  the  mesne  profits.  The  mortgagee  subseqently  sned  the 
mortgagor  to  recover  the  mesne  profits  of  the  mortgaged  property  for  those  two 
years,  ffeld  that,  as  the  mortgagee  might  in  the  former  suit,  in  addition  to  seek- 
ing the  specific  performance  of  the  mortgage-contracti  hare  asked  for  such  mesne 
profits  by  way  of  compensation  for  the  breach  of  it,  and  as  the  elaim  for  poeset 
sion  and  mesne  profits  were  In  respect  of  the  same  canse  of  action,  vig ,  the  breach 
of  the  COD  tract  to  give  possession,  the  second  salt  was  barred  by  the  poovisionfl 
of  8.  48  of  Act  X  of  1877. 

This  was  an  application  to  the  High  Conri  by  the  phiinti&  in 
ihis  suit  to  revise  the  appellate  decree  therein  of  Mn  JEt  G.  Corrioy 
Jadge  of  Aligarh,  dated  the  25th  March,  1880.  It  appeared  that 
the  defendants  had  mortgaged  a  certain  estate  to  jthe  plaintiffii^  pro^ 
mising  to  place  them  in  possession  thereof.  They  failed  to  perform 
this  promise,  and  oonseqnently  the  plaintiffs  had  instituted  a  soit 
against  them  on  the  24th  August,  1878,  claiming  possession  as 
mortgagees  of  such  estate.  The  plaintiffs  obtained  a  decree  in 
that  suit  on  the  Slst  January,  1879.  The  plaintiffs  subsequently 
instituted  the  present  suit  against  the  defendants,  in  which  they 

*  Application,  No.  51 B.  of  1880,  for  rerision  under  s.  622  of  Act  X  of  1877 
of  a  decree  of  B.  G.  Carrie,  Ksq.,  Judge  of  Allgarh.  dated  the  25th  March,  1880» 
modifying  a  decree  of  Munslii  Shankar  Lai,  Munsif  of  Khair,  dated  the  16th 
December,  1879. 
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claimed,  inter  alia^  Rs.  296  odd,  the  mesne  profits  of  such  eetate 
which  had  accrued  in  the  period,  prior  to  the  institution  of  the 
first  suit,  daring  which  the  defendants  had,  contrary  to  their  pro- 
mise contained  in  the  contract  of  mortgage,  retained  possession  of 
such  estate.  The  defendants  set  up  as  a  defence  that,  inasmuch 
as  the  plaintiff  had  omitted  in  the  former  suit  to  claim  such  mesne 
profits,  their  claim  for  the  same  in  the  present  suit  could  not,  under 
the  provision  of  s.  43  of  Act  Si  of  1877,  be  entertained.  The 
Court  of  fifst  instance  disallowed  this  contention  and  gave  the 
plaintiffs  a  decree  for  such  mesne  profits.  On  appeal  by  the  defen- 
dants the  lower  appellate  Court  allowed  the  contention,  and  re- 
versed the  decree  of  the  Court  of  first  instance.  The  plaintiffs 
apph'ed  to  the  High  Court  for  the  revision  of  the  lower  appellate 
Court's  decree,  contending  that  the  claim  was  not  barred  by  s.  43 
of  Act  X  of  1877.  The  application  came  for  hearing  before  Pear- 
son, J.,  and  Straight,  J.,  and  was  referred  by  those  learned  Judges 
to  the  Full  Bench  for  disposal. 

The  Senior  Govetnmmt  Pleader  (Lala  Juala  Prasad)  and 
Munshi  Hanuman  Pranady  for  the  plaintiffs. 
Mr.  Chattarjiy  for  the  defendants. 

The  following  judgments  were  delivered  by  the  Full  Bench  : — 

Stbaight,  J.,  (Stuart,  C.  J.,  Pearson,  J.,  and  Oldpield,  J., 
coticurring).— The  original  suit,  which  was  instituted  on  the  24th 
August,  1878,  was  in  reality  one  for  the  specific  performanoe  of 
the  contract  of  mortgage,  by  which  defendants,  mortgagors,  had 
undertaken  to  give  possession  to  the  plaintiff's,  mortgagees,  but  had 
failed  to  do  so.  At  the  time  of  that  suit  being  brought  the  plain- 
tiflfe,  mortgagees,  had  been  kept  out  of  possession  during  the  years 
1284-85  fasli,  during  which  period  the  defendants  had  received  and 
enjoyed  the  mesne  profits  derived  from  the  mortgaged  property, 
which  tiie  plaintiff's  were  entitled  to  under  the  mortgage  upon  the 
basis  of  possession  being  given  to  them.  It  seems  therefore  clear 
that  the  plaintiff's  might  in  the  original  suit,  in  addition  to  seeking 
relief  by  specific  performance  of  the  mortgage  contract,  have  asked 
for  compensation  for  the  breach  of  it,  the  measure  of  which  would 
have  been  reasonably  estimated  at  the  amount  of  mesne  profits 
misappropriated.    Moreover  it  is  plain  that  the  claims  to  pos- 
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*^Lalji  Mal  action,  namely,  the  breach  of  the  contract  to  give  posses- 

V.  session.  It  may  well  be  that  in  some  cases  a  claim  to  mesne  profits 
HoLABi,  ^Quij^  contemplated  by  s.  44  of  Act  X  of  1877,  amonnt  to  a 
cause  of  action  distinct  from  that  on  which  a  suit  for  the  recoyery  of 
immoveable  property  or  for  declaration  of  right  to.  immoveable 
property  might  be  founded.  But  in  the  present  instance  the  pos- 
session and  mesne  profits  were  so  mixed  up  and  involved  with  one 
and  the  same  common  cause,'  namely,  the  non-delivery  of  possession, 
that  they  must  be  taken  as  constituting  ^Uhe  whole  claim  the 
plainti£&  were  entitled  to  make  in  respect  of  the  cause  of  action'' 
on  which  the  suit  was  instituted  in  August,  1878.  We  would 
refuse  the  application  for  revision  of  the  Judge's  order  with  costs 
and  direct  the  record  to  be  returned. 

Spankib,  J.— The  Judge  is,  I  consider,  right.   S.  44,  Bule  a., 
provides  that  no  cause  of  action  shall,  unless  with  the  leave  of 
the  Court,  be  joined  with  a  suit  for  the  recovery  df  immoveable 
property,  except  claims  in  respect  of  mesne  profits  or  arrears 
of  rent  in  respect  of  the  property  claimed.   Claims  by  a  mortgagee 
to  enforce  any  of  his  remedies  under  the  mortgJige  also  are  included 
in  the  exception.    Sucb  claims  therefore  can  be  joined  in  a  suit 
for  recovery  of  immoveable  property  without  the  leave  of  the  Court. 
The  Munsif  has  misread,  and  so  misapprehended,  the  section.  Cer- 
tainly the  claim  for  mesne  profits  up  to  date  of  suit  could  have 
been  joined  with  the  claim  to  recover  the  immoveable  property,  and 
\t  mny  be  that  the  claim  to  enforce  the  terms  of  the  mortgage  and 
to  obtain  possession  of  the  land  under  it  would  include  the  relief 
to  which  the  mortgagee  would  be  entitled  in  respect  of  the  mesne 
profits,  which  he  would  have  realized  if  possession  had  been  given 
to  him,  and  under  s.  43,  third  paragraph,  a  person  entitled  to  more 
than  one  remedy  may  sue  for  all  or  any  of  his  remedies  ;  but  if  he 
omits,  except  with  the  leave  of  the  Oourt  obtained  before  the  first 
hearing,  to  sue  for  any  of  such  remedies,  he  shall  not  afterwards 
sue  for  the  remedy  so  omitted.   This,  however,  I  do  not  insist 
upon  in  regard  to  the  present  case,  in  which  it  is  sufficient  to  say 
that  s.  43,  Rule  a.,  (a),  seems  clearly  to  govern  the  question,  for 
if  the  original  plaintiff  was  at  all  entitled  to  possession  as  claimed 
in  the  suit  of  the  24th  August^  1878,  he  was  entitled  to  all  the 
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mesne  profits  up  to  date  of  suit.   They  form  really  a  part  of  the  1881 
claim  which  he  was  entitled  to  make  in  respect  of  the  cause  of 
action  arismg  out  of  the  breach  of  contract  to  put  him  in  pos-  «. 
session  of  the  land.    Under  the  terms  of  the  first  paragraph  of 
8*  43  of  the  Code  every  suit  shall  include  the  whole  of  the  claim  ; 
8.  44,  Rule  a.y  {a)y  allows  the  claim  to  be  made.    If  the  claim  for 
mesne  profits  prior  to  suit  was  not  made  in  the  original  suit  in 
1878,  it  cannot  now  be  made  in  regard  to  that  period.    I  think 
this  is  shown  from  other  sections  of  the  Code.    S.  211  gives  the 
Court  power  to  provide  in  the  decree  for  the  payment  of  mesne 
profits  in  respect'of  theTproperty  in  suit  from  its  institution  until 
the  delivery  of  possession  to  Ihejparty  in  whose  favour  the  decree 
is  made,  or  until  the  expiration  of  three  years  from  the  date  of  the 
decree  (whichever  event  first  occurs).    S.  212  also  empowers  the 
Court  itself  inla^'snit  for  immoveable  property  to  determine  tho 
amount  of  profits^due  prior  to  the  institution  of  the  suit,  or  to 
pass  a  decree  for  the  property  and  direct  inquiry  into  the  amount 
of  mesne  profits,  and  dispose  of  the  same  on  farther  orders^ 
8.  244  provides  for  the  determination  of  the  amount  of  mesne 
profits  due,  where  the  decree  has  directed  inquiry,  or  where  iho 
decree,  as  in  s.  211,  has  made  mesne  profits  payable  from  the  institu^ 
tion  of  the  suit  until  the  delivery  of  possession.  That  question,  s.  244 
declares,  shall  be  determined  by  the  Court  executing  the  decree  and 
not  by  a  separate  suit.    But  the  last  part  of  this  section  shall  not 
be  deemed  to  bar  a  separate  suit  for  mesne  profits  accruing^  between 
the  institution  of  the  first  suit  and  the  execution  of  the  decree 
therein,  where  such  profits  are  not  dealt  with  by  such  decree. 
Looking  at  the  terms  of  ss.  43  and  44,  Rule  a.,  (a),  ss.  211,  212 
and  244  of  the  Code,  I  come  to  the  conclusion  that  mesne  profits 
which  can  be  claimed  in  a  suit  for  immoveable  pr(q>erty  up  to  date 
of  suit,  but  which  were  not  so  claimed,  cannot  be  subsequently 
sued  for  in  a. separate  suit,  though  a  separate  suit  is  permissible 
for  mesne  profits  accruing  between  the  institution  of  the  first  suit 
and  the  execution  of  the  decree  therein,  when  such  profits  are  not 
dealt  with  by  such* decree.    I  would  therefore  say  that  the  J udge's 
order  is  not  open  to  revision  under  s.  622  of  the  Code,  his  order 
being  according  to  law. 
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CRIMINAL  JURISDICTION. 

Before  Mr.  Jy»tice  Straight. 

EMPRESS  OF  INDIA  v.  HAMANAND. 

De/amation^Good  faith— Act  XZF  0/1860  (Ptnal  Code),  8.  499. 

C  was  put  out  of  caste  by  a  pauchayat  of  his  caste-fellowB  on  the  ground  thai 
there  was  an  improper  intimacy  between  him  and  a  woman  of  hia  caate.  Certain 
persons,  members  of  snoh  paucUayat,  circulated  a  letter  to  the  members  of  their  caste 
generally  in  which,  statiug  that  G  and  such  woman'had  been  put  out  of  caate,  and  the 
reason  for  the  same,  and  requesting  the  members  of  the  caste  not  to  reoeive  them  into 
their  houses  or  to  eat  with  them,  they  made  certain  statements  applying  ecjually  to  C 
or  such  won^^n.  Such  statement^  were  defamatory  within  the  meaning  of  s.  499  m% 
the  Indian  Penal  Code.  Held  that,  if  such  persons  were  careless  enough  to  use  lao^;- 
uage  which  was  applicable  to  C,  they  did  so  at  their  peril,  and  they  could  not  escape 
the  responsibility  of  having  defamed  C  by  saying  that  they  intended  such  language 
to  apply  to  such  woman.  Held  also,  on  the  question  whether  such  persons  had 
acted  in  good  faith,  that,  looking  to  the  character  of  such  letter,  the  circumstances 
lender  which  it  was  written,  and  to  the  fact  that  C  had  been  ^t  out  of  caste  for  the 
reason  alleged,  had  such  persons  contented  themselves  with  announcing  the  deter- 
mination of  the  panchayat,  and  the  grounds  upon  which  such  determination  was 
based,  they  would  have  been  protected  ;  but,  inasmuch  as  they  did  not  sa  content 
themselves,  but  went  further  and  made  false  and  uncalled  for  statements  regarding 
(7,  they  had  rightly  been  held  not  to  have  acted  in  good  faith. 

The  facts  of  this  case  are  saflSciently  stated  for  the  purposes  of 
this  report  in  the  jadgmeut  of  the  High  Ck>iirt^ 

Mr.  BiU^  for  the  petitioner. 

The  Junior  Government  Pleader  (Baba  Dwarka  Nath  Banarji)^ 
for  the  Crown, 

Straight,  J. — This  is  an  application,  under  s.  297  of  the  On* 
minal  Procedure  Code,  for  revision  of  an  order  of  Mr.  P.  K^lverfc,^ 
Magistrate  of  the  first  class^  passed  npon  the  15th  Maj,  1880^  bj 
which  he  convicted  the  five  applicatUts  of  an  ofi^ence  under  s.  4^9 
^  of  the  Indiaa  Penal  Code,  aui  sentenced  them,  to  paj  «  fine  of 
lis.  50.  each,  or  in  default  to  be  rigorously  imprisoned  for  two 
months.  The  complainant,  Chunni  Lai,  and  the  defendants  were 
^11  members  of  a  high  caste  of  Qujrati  Brahm^,  who  resided  in 
the  Tar&i.  It  appears  that  some  time  in  the  year  1879  it  was  as- 
certained that  Chunni  Lai  was  keeping  up  an  improper  connection 
\rith  a,  vron^n  named  Hira^  the  widow  of  a  deceased  meiAber  vf  the 
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brotherhood,  and  ultimately  a  panchayat  was  held  at  which  it  ^^^^ 
was  resolved  to  put  Chunni  Lai  out  of  caste.  lu  order  to  fally  e^prbss  of 
effectuate  their  deoision,  the  members  of  the  pauohayat  drew  up  a  India 
circolar  letter  for  oommunicatiou  to  the  other  Gujrati  Brahmaos  B.amasajxd. 
of  the  North- West,  and  it  is  in  this  document  that  the  alleged 
defamatory  matter  appears.  The  material  portion  of  it  is  as 
follows:— "Now  we,  all  members  of  the  caste,  beg  to  say  that 
Chunni  Lai  had  long  been  enamoured  of  Baiji  Hira,  and  he  used  to 
have  illicit  intercourse  with  her:  the  members  of  the  brotherhood, 
having  seen  this,  remonstrated  with  him  (or  them)  greatly  on  many 
occasions,  but  he  (or  they)  did  not  mind,  and  it  is  said  she  has 
become  pregnant,  and  the  mohalla  chaukidar  has  given  information 
at  the  police-station,  and  he  (or  she  or  they)  is  (or  are)  accused  in 
the  case,  and  the  Government  is  the  prosecutor."  The  letter  goes 
on  to  say  that  Chunni  Lai  and  Hira  have  both  been  put  out  of 
caste,  and  the  brethren  are  warned  that  should  "  either  of  these  out- 
castes'*  come  "to  their  villages,"  they  are  not  '*to  mess  them."  Of 
the  defamatory  character  of  this  document  there  can  be  no  doubt, 
and  it  afforded  ample  '^primd  /acie"  material  for  a  charge  under  s. 
499  of  the  Penal  Code.  But  beyond  the  imputations  it  might  be 
naturally  taken  to  convey,  the  complainant,  Chunni  Lal^  maintained 
that  the  passage  concluding  with  the  words  "and  the  Government  is 
the  prosecutor"  bore  the  construction  that  he  had  been  accused  by 
the  police  of  having  caused  the  woman  Hira  to  procure  abortion^ 
and  that  so  serious  was  the  matter  that  the  Government  had  taken 
it  in  hand.  The  defendants  did  not  deny  that  they  had  signed  the 
incriminated  letter,  but  their  defence  seems  to  have  been  that  the 
statements  in  it  alleging  the  illicit  couuection,  and  that  Chunni  Lai 
had  been  put  out  of  caste,  were  true  in  substance  and  in  fact,  and 
that  they  were  made  in  good  faith  and  for  the  purpose  of  informing 
the  brotherhood  of  a  matter  in  which  all  the  members  had  a  com- 
mon interest.  With  regard  to  that  part  of  it  in  which  the  "  chau- 
kidar" is  mentioned  as  having  given  information,  they  alleged 
that  it  had  no  reference  to  the  complainant,  Chunni  Lai,  but  was 
solely  and  entirely  applicable  to  the  woman  Hira.  The  Magistrate, 
however,  was  of  opinion  that  all  the  statements  were  made  concern- 
ing the  complainant  himself,  that  they  were  not  true,  and  that  they 
tiad  not  been  made  in  good  faith.   With  the  first  of  these  conclu^ 
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1881  sions  I  am  not  prepared  to  find  fault.  The  docnment  is  open  to 
Kmphbss  of  construction  that  the  Magistrate  places  on  it ;  and  I  agree  with 
IwDi/L  him  that  it  would  be  straining  matters  to  infer,  as  asked  by  the 
Bamanamd.  complainant,  that  it  goes  the  actual  length  of  alleging  that  a  charge 
of  abortion  had  been  made  against  him.  Ac  the  same  time,  assum- 
ing him  to  be  the  person  referred  to,  it  does  assert  that  he  had 
done  something  in  reference  to  the  woman  that  had  been  made 
the  subjei'.t-matter  of  a  charge^  and  that  a  prosecution  had  been 
undertaken.  If  the  defendants  were  careless  enough  to  use  lan- 
guage that  an  ordinary  reader  might  reasonably  interpret  to  reflect 
upon  the  complainant,  and  lead  to  the  inference  that  he  had  dono 
something  punishable  by  law,  they  did  so  at  their  peril,  and  they 
cannot  now  escape  responsibility  by  saying  that  they  intended  it  to 
apply  to  another  person.  I  concur  therefore  with  the  Magistrate 
that  the  letter  did  make  it  appear  that  Chunni  Lai  had  been  guilty 
of  conduct  in  relation  with  the  woman  fiira  that  had  resulted  in 
a  complaint  to  the  polioe  and  steps  being  taken  thereon.  With 
regard  to  the  second  conclusion,  I  do  not  feel  myself  competent  to 
interfere  in  revision.  The  Magistrate,  as  I  gather  from  his  judg- 
ment, finds  as  fact  that  no  complaint  was  over  made  at  the  police- 
station  as  to  Ohunni  Lai,'  nor  was  Government  the  prosecutor  of  any 
complaint  against  him.  Upon  these  findings  the  defendants  were 
obviously  not  entitled  to  the  protection  of  EMceptian  1,  s.  49$  of  the 
Penal  Code.  But  now  I  come  to  the  final  conclusion  of  the  Magis- 
trate, namely,  that  the  defendants  had  not  acted  in  good  faith,  and 
as  to  this  I  cannot  say  that  the  case  is  altogether  without  difficulty. 
Did  the  defendants  make  the  imputations  contained  in  the  circular 
letter  and  communicate  them  to  the  other  members  of  their  caste 
^.^  bond  fide*^  and  for  the  purpose  of  giving  inftNrmation  upon  a  matter 
of  importance  and  interest  common  to  all  the  brotherhood  ?  The 
character  of  the  document  itself,  the  circumstances  under  which 
it  was  written,  and  the  fact  that  Chunni  Lai  had  been  put  out  of 
caste,  are  certainly  strongly  in  favour  of  their  good  faith,  and  had 
they  contented  themselves  with  announcing  the  determination  of 
the  panchayat  and  the  grounds  upon  which  it  was  based,  I  think 
they  would  have  been  protected.  But  they  were  not  satisfied  to  do 
this,  but  travelled  into  other  matters,  the  falsity  of  which  in  point 
of  fact  negatived  the  presumption  to  whidi  they  would  othenvise 
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have  been  entitled,  namely,  that  they  had  acted  in  good  faith,  that 
is,  with  dae  care  and  caution.  They  should  not  have  insinuated 
against  Chunni  Lai  that  he  had  committed  some  offence  with  regard 
to  the  woman,  cognizable  by  the  authorities,  without  first  satisfy- 
ing themselves  that  such  was  actually  the  case,  for  information  was 
readily  accessible  had  they  chosen  to  make  inquiries  at  the  police- 
station.  Moreover  this  part  of  the  letter  was  wholly  unnecessary, 
for  the  occasion  did  not  call  for  any  statement  of  the  kind,  and  it 
was  amply  sufficient  for  the  object  they  had  in  view  to  inform  the 
brotherhood^of  the  decision  of  the  panchayat  and  of  the  circum- 
stances that  had  led  to  it.  I  think,  therefore,  that  the  Magistrate 
rightly  held  the  defendants  to  have  been  wanting  in  that  care  and 
caution,  which  had  they  exercised  it  would  have  established  their 
good  faith,  and  so  lost  the  protection  they  would  otherwise  have  had. 
Mr.  Hill  for  the  applicants  raised  a  point  upon  the  question  of 
publication,  but  having  regard  to  the  remarks  made  in  the  Magis- 
trate's judgment,  and  upon  consideration  of  the  statements  made 
by  them  when  upon  their  trial,  I  think  this  is  sufficiently  proved. 
In  the  other  points  urged  for  Revision  I  see  no  force.  The  appli- 
cation must  therefore,  upon  the  grounds  upon  which  it  is  asked,  be 
refused. 

But  I  think  it  right  to  say  upon  the  question  of  punishment 
that,  while  the  defendants  were  properly  convicted,  the  extent  of 
their  moral  turpitude  was  the  failure  to  exercise  that  reasonable 
amount  of  care  and  caution  which  would  have  established  their 
good|  faith  injpoint  of  law.  No  Court  could  wish  to  interfere  with 
tiiose  domestic ^rules  and  laws  which  regulate  and  control  the  re- 
lations between  the  members  of  a  caste.  On  the  contrary,  the  tend- 
ency would  rather  be  to  countenance  and  protect  them.  The  defend- 
dants  in  the  present  case  no  doubt  meant  for  the  best,  but  they 
allowed  themselves  to  be  betrayed  into  statements  and  expressions 
which  upon  examination  it  turns  out  they  can  neither  substantiate 
nor  excuse.  I  do  not  think  there  was  a  deliberate  intention  upon 
their  parts  to  vilify  Ohunni  Lai,  and  it  seemed  to  me  that  the  Ma- 
gistrate rightly,  measured  their  culpablity  when  he  inflicted  a  fine 
and  not  imprisonment  by  way  of  punishment.  But  it  seems  to  me 
that  the  justice  of  the  ease  would  be  met  by  a  lesser  penalty  than 
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'^^^        fifty  rupees,  and  I  therefore  reduce  the  amount  of  the  fine  to 
Emprrss  of    *^®°*^y  rapees  each,  and  the  excess  realized  will  be  handed  back. 
iwDFA       The  record  may  be  returned. 


V. 

Ramanand. 


Marcf29.  APPELLATE  CIVIL. 


Before  Mr.  Juetice  Spankie  and  Mr,  Juitice  Oldfield, 

TAJAMMUL  HU8AIN  (Dbpendant)  v.  UDA  ahd  anothkr  (Plaiivtifps).^ 

Pre-emption'^ Bightu  of  pre-^ptor^Sale-contraei^ Purchase-money. 

A  pre-emptor  is  entitled  to  all  the  benedt  which  the  yendee  takes  under 
the  contract  of  sale.  Held  therefore,  where  a  certain  sum  was  fixed  as  the  pried 
of  the  property,  and  such  sum  was  paid  hy  the  yendee,  hut  it  was  subsequently 
agreed  between  him  and  the  render,  as  part  of  the  sale  "Contract,  that  the  yendee 
should  recover  for  his  own  benefit  certain  moneys  due  to  the  yendor  at  the  time 
of  the  sale,  and  the  vendee  recovered  such  moneys,  that  the  pre-etnptor  was  entitled 
to  a  deduction  of  the  amount  of  such  moneys  from  the  sum  origially  fixed  as  the 
price  of  the  property. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Babu  Oprokash  Chandar  Mukarjiy  for  the  appellant. 

Babu  Bnrodha  Prasad  QhosCy  for  the  respondents. 

The  judgment  of  the  Court  (Spankib,  J.,  and  OldpielD,  J.,) 
was  delivered  by 

Oldfielt),  J.— The  plaintifT  sues  to  recover  by  right  of  pre- 
emption property  sold  to  appellant  on  payment  of  Bs.  13,866-6-6. 
The  lower  appellate  Court  decreed  the  cjaim,  and  the  only  question 
before  us  is  the  sum  which  appellant  should  receive  from  plaintiflfl 
It  has  been  found,  and  is  not  disputed,  that  the  price  of  the  property 
was  fixed  at  Bs.  14,483-0-0,  and  appellant  paid  that  sum  to  the 
vendor;  but  it  was  subsequently  agreed  between  him  and  the  ven- 
dor, as  part  of  the  sale-contract,  that  appellant  should  recover  for 
his  own  benefit  certain  sums  due  on  the  estate  to  the  vendor  at  the 
time  of  sale,  namely,  Bs.  209-8-6,  compensation  for  land  received 

•First  Appeal,  No  121  of  1880,  from  a  decree  of  Manlvi  Nasir  Ali  inu^^ 
Subordinate  Judge  of  Sahiraopur,  dated  the  24th  June,  1880. 
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by  the  vendor,  and  the  kharif  kists  due  at  the  time  of  sale.  In  ac- 
cordance with  this  agreement  appellant  received  from  the  vendor 
Bs.  209-8-6,  compensation  for  land,  and  Rs.'  165-12-3,  kists  realized 
by  the  vendor,  and  he  was  given  the  account-sheet  of  the  balance 
of  the  kharif  kists  amounting  to  Rs,  241-4-9,  in  order  to  realize 
the  same ;  and  we  find  he  admitted  in  the  lower  Court  that  he  had 
realized  the  amount  Thus  he  got  back  from  the  sale-price  he  had 
paid  Rs.  616-9-6,  and  plaintiff  as  pre-emptor,  standing  precisely  in 
appellant's  place  as  purchaser,  is  entitled  to  all  the  benefits  which  the 
appellant  had  under  the  sale-contract,  that  is,  to  a  deduction  of  the 
above  sum  of  Rs.  616-9-6  from  the  price  originally  fixed,  leaving 
Rs.  13,866-6-6,  payable  to  the  appellant.  The  decision  of  the  lower 
Gotttt  is  therefore  correct,  and  the  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed. 

Before  Afr.  Justice  Spankie  and  Mr.  JusUce  Oldfidd, 

PATTERSON  (Defehdawi)  v.  ths  8BCBETABY  of  STATE  for  India,  iw 
CouMciL  (Plaintiff; 

CanUmmeni — Grant  of  land  for  building  purpotes-^ Right  of  Oovernment  to  eject 
grantee — Regulationa  and  Orders  for  the  Bengal  Army-^Muvial  landM^AesuM' 
meml  of  rent-^  Jurisdiction.  * 

Certain  ground  situate  within  the  limits  of  a  cantonment  was  granted  for  build- 
ing purposes  bj  the  military  authorities  in  1802.  In  June,  1873,  such  cantonment 
was  abandoned  and  the  ground  c«)mpriBed  therein  was  made  over  to  the  Collector 
o<  the  district  in  which  it  was  situate.  The  Goyernment  subsequently  sued 
who  had  succeeded  to  such  grant,  claiming  (i)  a  declaration  of  its  proprietary 
right  to  the  ground  comprised  in  such  grant  and  to  the  alluvial  accretions  to  sucli 
ground,  (ii)  that  P  should  be  directed  to  pay  rent  for  such  ground  and  such 
alluvial  accretions,  and  (iii)  that,  should  P  refuse  to  pay  the  rents  fixed,  she  might 
be  ejected  and  the  Oovernment  put  in  possession.  Held  that,  inasmuch  as  under 
the  Military  Beg^ulations  relating  to  such  grants  such  a  grant  cannot  be  resumed 
by  the  Government  without  a  month's  notice  and  without  payment  of  the  value 
of  such  buildings  which  may  have  been  authorised  to  be  erected,  and  as  the  Civil 
Courts  had  no  jurisdiction  in  the  matter  of  assessing  rent  on  such  alluvial 
accretions,  which  were  outside  the  original  grant,  the  Government  was  not  entitled 
to  the  second  and  third  reliefs  it  claimed,  but  was  entitled  only  to  a  declaration  of 
its  proprietary  title  to  such  ground  and  to  such  alluvial  accretioni. 

The  facts  of  this  case  are  safficiently  stated  for  the  purposes 
of  this  report  in  the  jadgment  of  the  High  Court. 

Mr.  Conlan  and  Lala  Lalta  Prasad,  for  the  appellant. 

*  First  Appeal,  No.  98  of  1880,  from  a  decree  of  J.  W.  Fower,  Esq.,  Judge  of 
Gh&zipor,  dated  thts  16th  April,  1880. 

90 


fi69 

1881 
Tajammul 

HCSAIN 

r. 
Uda. 


1881 
March  29. 


Digitized  by 


670 


THE  INDIAN  LAW  RBPORTS. 


[VOL,  m. 


1881 

Pattbbson 
Thb  Sbobb- 

TABT  OF 

Statb  for 
India  in 

COUMOIL. 


The  Senior  GovernmerU  Pleader  (Lala  /uafa  Iraaad)^  for  the 
respondent. 

The  judgment  of  the  Court  (Spakkib,  J.,  and  Oldfibld,  J.) 
was  delivered  by 

Spankib,  J. — The  plaintiff  prays  first  that  his  absolute  proprie- 
tary rights  may  be  declared  in  certain  fields  of  old  or  upanoar  " 
lands  within  the  former  military  cantonment  at  Gh&zipur,  measur- 
ing 25  acres,  1  rood,  1 8  poles,  and  in  38  acres,  2  roods,  35  poles  of 
alluyial  land  attached  to  certain  of  these  fields  as  detailed  at  the 
foot  of  the  plaint.  Secondly  that  the  defendant  be  directed  to  pay 
at  the  rate  of  one  rupee  per  acre  of  the  old  or  uparwar  lands, 
and  Rs.  3-1-2  per  acre  of  the  recent  alluvial  lands,  or  such  sum 
as  may  be  deemed  reasonable  by  the  Court,  as  tenant  for  the  use 
and  occupation  of  the  lands.  Thirdly  that  should  defendant  refuse 
to  accept  the  rent,  she  may  be  ejected  and  plaintiff  be  put  in 
possession  of  the  lands.  The  military  authorities  occupied  the 
cantonment  from  1801  to  16th  June,  1873.  During  their  occupancy 
plots  of  the  land  were  granted  to  defendant's  predecessors,  for 
building  purposes,  and  since  then  defendant  and  those  whom  she 
represents  have  had  possession  and  use  of  the  lands  without  pay- 
ment of  rent.  Accretions  have  been  made  to  some  of  the  lands 
from  the  Ganges  river  and  these  have  also  been  held  by  defendant 
without  payment  of  rent.  When  the  lands  were  restored  to  the 
Collector  on  the  16th  June,  1873,  he  subsequently  in  November, 
187P,  called  upon  defendant  to  pay  rent  and  execute  a  counterpart 
of  a  lease  for  the  land,  which,  however,  she  refused  to  do.  Hence  the 
present  suit.  The  defendant  contends  that  plaintiff  has  no  cause 
of  action.  Under  the  Military  Regulations  a  grant  of  land  made 
by  Government  in  the  military  department  cannot  be  resumed 
without  giving  one  month's  notice,  and  payment  of  the  value  of 
the  buildings  erected  by  the  occupant  on  the  land.  Defendant 
and  her  predecessors  in  title  have  held  the  lands  as  proprietors 
without  payment  of  rent  for  upwards  of  sixty  years.  Consequently 
the  suit  is  barred  by  limitation.  There  was  also  a  plea  that  the 
Civil  Court  had  no  jurisdiction  to  assess  rent.  This  plea,  however, 
was  confined  to  the  alluvial  accretions.  The  Judge  holds  iihat  the 
Military  Regulations  on  which  defendant  relies  had  reference  to  all 
houses  and  compounds  within  tho  limits  of  a  military  cantonmeni> 


Digitized  by 


VOL.  Ill-] 


ALLAHABAD  S£)EIfi8. 


671 


and  the  object  was  to  recoup  any  officer,  who  had  been  compelled  to 
build  a  honse  on  the  site  allotted  to  him  within  the  cantonment^ 
the  yalua  of  the  said  house,  provided  that  the  land  on  which 
stood  was  required  by  Governmenb  The  Government  had  the 
power  to  resume  all  lands  so  situated,  and  prescribed  the  proceed- 
ings necessary  to  be  carried  out  when  occasion  occurred  for  exer- 
cising that  power.  As  to  the  rent,  the  Judge  held  that  the  lands 
now  occupied  by  defendant  were  within  the  limits  of  the  old  can- 
tonment'surrendered  to  the  Collector  in  1873.  The  Government 
lays  no  claim  to  the  houses  or  their  remains^  and  was  clearly  enti-^ 
tied  to  rent  It  was  altogether  erroneous  to  contend  that  the 
grant  had  been  in  perpetuity.  The  military  authorities  had  no 
authority  to  alienate  lands  made  over  to  them  for  purely 
military  purposes.  With  regard  to  the  alluvial  accretions,  the 
Judge  was  of  opinion  that  the  Civil  Court  had  jurisdiction,  as  the 
concluding  portion  of  s.  1,  Act  XVIIL  of  1873,  runs  as  follows  i 
— "Save  as  provided  in  ss.  171  and  172  nothing  herein  contained 
applies  to  land  for  the  time  being  occupied  by  dwelling-houses  or 
manufactories  or  appurtenant  thereto."  Most  of  the  lands  in  suit 
were  occupied  by  dwelling-houses  on  the  banks  of  the  Ganges  and 
have  yearly  alluvial  increments  which  are  undoubtedly  appurtenant 
to  the  said  houses.  He  cited  Chotuck  Pandoo  v.  Mirza  Inayat  AH 
(1)  to  show  that  a  suit  for  the  delivery  of  a  kabuliat  (counterpart 
of  lease)  for  rent  of  land  occupied  by  a  dwelling-house  was  not 
cognizable  by  the  Revenue  Court.  On  the  qaestion  of  limitation 
the  lower  Court  found  that  the  cause  of  action  arose  on  the  14th 
December,  1879,  and  as  the  claim  had  been  instituted  within  three 
years  from  that  date,  it  could  not  be  barred  by  lapse  of  time. 
Under  these  circumstances  the  Judge  decreed  the  claim  as  brought 
without  costs.  Defendant  contends  as  before  that,  as  the  prelimi- 
naries required  by  paragraph  12,  s.  11,  Military  Regulations,  had 
not  been  observed  by  the  plaintiff,  he  was  not  competent  to  bring 
the  suit.  The  Judge  had  made  no  inquiry  regarding  the  terms  and 
rules  under  which  the  disputed  land  had  been  granted,  but  had  hastily 
assumed  the  right  of  the  Government  to  claim  rent  or  recover  the 
land.  Appellant  repeats  her  former  plea  that  her  possession  and 
that  of  the  former  owners  whom  she  represents  had  been  adversci 
(1)  N*-W.  P.  H.  a  Rep ,  1868,  p.  49. 
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,  being  that  of  a  proprietor,  for  more  than  sixty  years,  and  the  cir- 
cnrastance  that  the  lands  were  no  longer  used  for  military  purposes 
would  not  give  plaintiff  aay  right  to  assess  rent  or  recover  tibe 
land.  The  Judge  has  misunderstood  the  bearing  of  Act  XVIII.  of 
1873.  The  claim  so  far  as  it  relates  to  assessment  of  rent  an  the 
alluvial  lands  is  cognizable  by  a  Revenue  Court  The  lower  Court 
has  improperly  passed  a  decree  for  rent  without  any  inquiry  or 
finding.  The  pleas  in  appeal  are  not  without  force.  From  the 
correspondence  between  the  Collector,  Board  of  Revenue,  and  the  Go- 
vernment of  India,  on  record,  there  can  be  no  doubt  that  the  lands 
of  the  zamindars  were  taken  up  for  cantonment  purposes  in  1802, 
and  that  the  plot  in  dispute  now  is  a  portion  of  the  cantonment  land 
which  was  granted  to  the  defendant's  predecessors  for  the  purpose 
of  building  thereupon.  It  has  not  been  shown  to  us  that  the  Govern- 
ment is  at  liberty  to  eject  the  defendant  if  she  refuses  to  pay  the 
rent  now  demanded.  On  the  other  hand,  though  we  have  no  pre- 
cise evidence  as  to  the  exact  terms  upon  which  land  was  granted 
in  1801,  it  is  clear  from  the  General  Regulations  of  the  Bengal 
Army  consolidated  and  published  in  1855  by  authority,  that  all 
such  grants  were  to  be  duly  registered  and  Government  retained 
the  power  of  resuming  any  grant  of  ground  on  giving  one  month's 
notice  and  paying  the  value  of  such  buildings  as  may  have  been 
authorised  to  be  erected  (1).  It  is  only  reasonable  and  equitable  that 
some  such  guarantee  would  have  been  given^  otherwise  people 
would  not  have  consented  to  lay  out  their  money  in  building  upon 
ground  in  cantonments  for  the  convenience  of  public  officers.  The 
ground  is  of  course  the  property  of  Government,  but  a  distinction 
was  drawn  between  the  ground  of  the  cantonment  and  buildings 
upon  it.  This  was  recognised  in  Carey  v.  Robinson  (2)  We  were 
pressed  by  a  decision  of  this  Court,  Babu  Ramchand  v.  The 
Collector  of  Mirzapur  (3).  But  the  circumstances  of  that  case  are 
unlike  those  in  the  present  one.     In  that  case  the  plaintiff 


fl)  Tbe  regulatioDs  relating  to  such 
grants  now  in  force  will  be  found  in 
Kegulations  and  Orders  for  the  Army  of 
the  Bengal  I'residency,  1880;  s  17, 
paragraph  42  says '*  No  ground  will  t»e 
granted  except  on  the  following  condi* 
tious,  which  are  to  be  Bubscribed  to  by 
every  grantee,  as  well  as  by  those  to 

(3)  N.-W,  P.  H. 


whom  his  grant  may  snhtequently  be 
transferred 

(a)  GoYernment  to  retain  the  power 
of  resumption,  at  any  time»  on  givkig 
one  month's  notice  and  paying  the  ▼alue 
of  such  buildings  as  may  bare  been  au- 
thorised to  be  erectt»d,  &c.,  Ac.** 
(2)  1  Ind.  Jur.  (1866),  88. 

C.  Rep.,  1868,  p,  7. 
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claimed  that,  whilst  the  military  authorities  held  the  land,  they 
permitted  his  ancestor  to  occupy  the  portion  sought  to  be  assessed 
with  rent  as  a  grove,  and  he  urged  that  no  assessment  could  be 
made  now  as  the  period  of  limitation  had  expired.  The  plaintiff  too 
failed  to  show  any  grant  or  the  terms  upon  which  his  ancestor 
was  allowed  to  occupy  the  laud.  It  was  held  that  the  military 
authorities  had  no  power  to  create  a  permanent  title  in  any  person 
whom  they  might  suffer  to  plant  a  grove.  In  this  case  the  title 
of  Government  to  the  land  is  not  denied.  It  is  certain  that 
one  month's  notice  must  be  given  before  ejectment,  and  the  value 
of  the  buildings  must  be  paid  before.  We  understand  from  the 
Government  pleader  that  the  Government  does  not  deny  that 
the  defendant  is  entitled  to  compensation  for  the  buildings^  if 
the  land  is  resumed.  This  Court  cannot  do  more  than  declare 
that  the  Government  is  the  owner  of  the  land  in  suit,  but  as  the 
case  presents  itself  to  us  we  cannot  direct  the  defendant  to 
pay  the  rent  demanded  for  the  old  Iand«  The  lands  were  sur- 
rendered by  the  military  authorities  in  1873  to  the  Collector.  The 
Government  should  effect  such  an  arrangement  with  the  defendant 
as  she  is  entitled  to  by  the  original  regulations  and  usage  in  res- 
pect of  similar  buildings  in  cantonments  which  have  ceased  to  be 
occupied  by  Government.  IShe  does  not  deny  that  the  Govern- 
ment can  claim  the  land  on  giving  one  month's  notice  and  paying 
the  value  of  the  buildings  erected  on  it.  It  may  be  noticed  that 
certain  lands,  38  acres,  2  roods,  35  poles  are  included  in  the  claim, 
which  have  been  added  to  the  original  grant  by  alluvion.  It  is 
not  pretended  that  those  lands  are  not  open  to  assessment.  But  the 
Civil  Court  has  nothing  to  do  with  the  assessment  These  plots 
are  not  a  portion  of  the  original  grant  for  building  purposes,  but  are 
altogether  outside  it,  and  the  title  of  the  Government  to  them  is 
not  denied.  It  will  be  sufficient,  and  indeed  all  we  can  do  in\his 
case  is,  to  declare  the  title  of  Government  to  the  lands  in  suit,  and 
to  dismiss  the  claim  in  so  far  as  the  reliefs  sought  in  the  second 
and  third  prayer  of  the  plaint  are  concerned.  We  therefore 
modify  the  decree  of  the  Court  below  with  costs  in  proportion  to 
decree  and  dismissal. 


1881 
Patterson 

V, 

The  Secbk- 

.!PAEY  OF 

Statu  fob 

IlfDIA  IN 
COUKCIL. 


Decree  modified. 
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1881  B%fort  Mr  JutUce  Spankie  and  Mr,  Justice  Oldfitld. 

^^^^         MUNIR-UD-DIN  KHAN  and  ANOTHBB(AucTioii-pa»OHA8ER8)o.  ABDUL  RAHIli 

KHAN  (Deorrb- holder).* 

Sait  in  executimt  of  decree  of  thare  of  undivided  estate — Confirweatiem  of  eaU  in 
favour  of  Co-tharer — Appeal  by  auclton-pur chaser — Act  X.  of  1877  {CivH 
Procedure  Code),  s,  810. 

A  share  of  andirided  immoveable  property  was  put  up  for  sale  in  execution 
of  a  decree,  and  was  knocked  down  to  if.  Before  it  was  knocked  down  to  him 
A,  the  decree-holder,  who  had  obtained  permission  to  bid  for  and  purchase  [sooh 
share,  and  who  was  a  co-sharer  of  such  share,  bid  the  same  snm  as  thai  for  which 
it  WHS  knocked  down  to  M,  claiming  the  right  of  pre-emption.  The  Court  ezeca- 
ting  such  decree  subsequently  made  an  order  confirming  the  sale  of  such  share  in 
favour  of  A,  M  appealed,  impugning  the  propriety  o5  the  confirmation  of  the 
sale  in  favoar  of  A,   Beld  that  such  appeal  would  not  lie. 

This  was  an  appeal  from  an  order  confirmiD  ji;  a  sale  in  ezecu- 
tioD  of  a  decree  in  favour  of  the  respondent.  Certain  shares  of  a 
certain  undivided  immoveable  property  were  pat  up  for  sale  in 
execution  of  a  decree  on  the  2 1st  November,  1879.  Such  shares 
were  knocked  down  to  the  appellants  for  certain  sums.  Before 
they  were  knocked  down  to  them,  the  respondent,  the  holder  of  the 
decree  in  execution  of  which  such  shares  were  being  sold,  and  a 
co-sharer  in  such  undivided  immoveable  property,  advanced  the 
same  sums,  and  his  bids  were  recorded  by  the  officer  conducting 
the  sale.  On  the  sale  of  the  property  the  respondent  filed  a  receipt 
for  the  purchase-money  of  the  first  sale,  and  as  regards  the  pur- 
chase-money of  the  second  sale  conformed  himself  \o  the  provisions 
of  ss.  306  and  307  of  Act  X.  of  1877.  The  appellants  also  carried 
out  the  provisions  of  those  sections  as  regards  the  purchase-money 
of  both  sales.  The  respondent  had  obtained  the  permission  of  the 
Court  executing  the  decree  to  bid  for  and  purchase  the  property. 
The  respondent  subsequently  claimed,'  under  s.  310  of  Act  X.  of 
1877,  that  the  sales  of  such  shares  should  be  confirmed  in  his 
favour.  The  appellants  objected,  claiming  that  the  sales  should 
be  confirmed  in  their  favour.  The  Court  executing  the  decree 
allowed  the  application  of  the  respondent,  and  disallowed  the 
objections  of  the  appellants,  and  made  an  order  confirming  the 
sales  in  favour  of  the  respondent,  having  regard  to  the  provisions 
ofs.  310,  Act  X.  of  1877. 

*First  Appeal,  No.  161  of  1880,  from  an  order  of  MauM  Zainml^bdin  Khao, 
Sabordinate  Judge  ol  Shahjahinpnr,  dated  the  2dth  Jxuke,  1880. 
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On  appeal  it  was  contended  on  behalf  of  the  appellants  that  the 
order  oonfirming  the  sales  in  favour  of  the  respondent  was  illegal; 
inasmnch  as  the  respondent  as  the  holder  of  the  decree,  having 
obtained  permission  of  the  Court  executing  the  decree  to  bid  for  and 
purchase  the  property  in  dispute^  ought  not  to  be  allowed  to  take 
advantage  of  his  right  of  pre-emption^  but  ought  to  take  his 
chance  with  other  bidders ;  and  inasmuch  as  he  had  not  carried 
out  the  provisions  of  ss.  306  and  807  of  Act  X.  of  1877^  as  a  pre- 
emptor  could  not  be  allowed  to  set  off  purchase-money  against  the 
amount  of  the  decree* 

Pandit  ^and  Lai,  for  the  appellants. 

The  Senior  Government  Pleader  (Lala  Juala  R^asad)  and  Shah 
Aead  Alij  for  the  respondent 

The  judgment  of  the  Court  (Spakeik,  J.,  and  Oldfisld,  J.), 
was  delivered  by 

Spanrib,  J. — It  is  very  doubtful  whether  there  was  any  appeal 
at  all  Appellant  is  the  auction-purchaser,  so  that  he  cannot  be 
said  to  be  appealing  from  an  order  under  s.  244,  Act  X.  of  1877. 
The  sale  was  confirmed  by  the  lower  Court,  but  the  appeal  is  not 
directed  to  any  ground  under  paragraph  ],  s.  312,  or  s.  313,  nor  can 
it  be  regarded  as  an  appeal  from  an  order  under  s.  294,  since  the 
decree-holder  had  permission  to  bid  though  he  did  not  purchase, 
but,  after  the  purchase  by  appellant,  claimed  as  pre-emptor  under 
8.  310.  The  order  is  not  appealable  under  cl.  (16),  s.  588,  Act  X.  of 
1877,  and  there  is  no  appeal  by  that  section  against  an  order  under 
B.  310.    We  dismiss  the  appeal  and  affirm  the  order  with  costs. 

Appeal  dismissed. 

FULL  BENCH. 


1881 


Befbr4  Sir  Robert  Stuart,  JTt,  Chief  Juttice,  Jkr  Ju$ttee  PearBOMf  Mr.  JtuUce 
Spankit,  Mr.  Justice  Oldfield,  and  Mr.  JusUce  Straight. . 

BAD  AM  (Dbfbndant)  v.  IMBAT  amd  anothbr  (Plaintiffs).* 

lUmand  under  :  562  of  Act  X  of  1877  {CioU  Procedure  Codey^Extent  of  appeal 
from  order  of  remand. 

An  appeal  from  an  order  on  appeal  remanding  a  suit  for  re-trial  is  not  to  be 
confined  to  the  question  whether  the  remand  has  been  made  contrary  to  the 

*  First  Appeal.  No.  116  of  1880  from  an  order  of  H.  Q.  Eeenci  Esq.,  Judge  of 
Meezat,  dated  the  22iid  Jolj,  1880. 


MONIR-DO- 

DIN  Khan 

V. 

Abddl 
Babim. 


1881 
April  4* 
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prorisioni  of  s.  562  of  Act  X.  of  1877  or  not,  but  the  qnestion  whether  the  deci- 
sion of  the  appellate  Conrt  oo  the  preliminary  point  is  correct  or  not  may  alio  be 
raised  and  determined  in  snch  an  appeal. 

The  plaintiffs  in  this  suit  claimed  to  be  maintained  in  posses- 
sion of  a  share  in  a  certain  thoke  in  a  certain  village,  and  to  have 
a  decree  dated  the  29th  March,  1880,  set  aside  as  collusive  and 
fraudalent.    They  alleged  in  their  plaint  that  such  share  had  been 
put  up  for  sale  in  execution  of  a  decree  against  their  deceased 
father,  Sheo  Lai,  and  had  been  purchased  by  one  Nand  Ram ; 
that  Nand  Ram  had  nominally  sold  such  share  to  one  Disa  and 
certain  other  persons  for  Rs.  2,500,  the  instrument  of  sale  being 
date  the  5th  March,  1879  ;  that  the  defendant  in  this  suit,  Badam, 
a  share-holder  in  the  plaintiffs^  village,  sued  to  enforce  a  right  of 
pre-emption  in  respect  of  such  sale,  and  collusively  and  fraudu- 
lently obtained  a  decree  on  the  29th  March,  1880;  that  they,  as 
sons  of  Sheo  Lai  and  co-sharers  in  the  same  thoke,  had  a  preferen- 
tial right  to  purchase  such  share  under  the  terms  of  the  wajib-uU 
arzy  the  defendant  being  a  co-sharer  in  another  thoke  ;  and  that 
they  were  in  possession  of  such  share  notwithstanding  the  defen- 
dant's decree.    The  defendant  set  up  as  a  defence  to  the  suit  that 
it  was  barred  by  limitation  ;  and  that  he  was  a  co-sharer  in  the 
same  thoke  as  Sheo  Lai,  and  the  plaintiffs  had  therefore  no  prefer- 
ential right  of  purchase.    The  Court  of  first  instance^  treating 
the  suit  as  one  to  enforce  a  right  of  pre-emption,  held  that,  as  the 
plaintiffs  were  in  possession,  the  period  of  limitation  began  to  run 
either  from  the  date  of  the  execution  of  the  deed  of  sale,  the 
5th  March,  1879,  or  the  date  of  the  registration  of  that  instru- 
ment, and  as  more  than  one  year  had  elapsed  from  those  dates  at 
the  time  the  suit  was  instituted,  the  suit  was  barred  by  limitation 
under  No.  10,  sch.  ii  of  Act  XV  of  1877.    On  appeal  by  the  plam- 
tiffs  the  lower  appellate  Court  held  that  the  suit  was  not  one  to 
enforce  a  right  of  pre-emption,  but  to  set  aside  a  decree  fraudulently 
obtained,  and  therefore  No.  95,  and  not  No.  10,  sch.  ii  of  Act  XV 
of  1877,  was  applicable  ;  and  that  the  suit  was  within  time,  as 
although  it  was  not  stated  in  the  plaint  when  the  fraud  became 
known  to  the  plaintiffs  it  could  not  have  become  known  earlier  tbtn 
the  date  of  the  decree  impeached,  and  three  years  had  not  elapsed 
from  that  date.   The  lower  appellate  Court,  in  accordance  with 


Digitized  by 


VOL.  IIL]  ALLAHABAD  SSBIES.  677 

these  rulings,  remanded  the  case  for  retrial,  observing  that  the  ^^^^ 

issues  were,  Was  the  decree  obtained  by  fraud  to  which  the  other  -^adam 
side  was  a  party  ?   If  so,  can  any  relief  accrue  to  the  plaintiffs, 
and  if  so,  what  ? 

The  defendant  appealed  to  the  High  Court  on  the  ground  (i) 
that  the  suit  was  barred  by  limitation,  as  the  period  of  limitation 
should  be  computed  from  the  date  of  the  deed  of  sale ;  and  (ii)  that 
the  lower  appellate  Court  was  wrong  in  holding  that  the  suit  was 
not  one  to  enforce  a  right  of  pre-emption.  The  appeal  came  for 
hearing  before  Spankie,  J.,  and  Straight,  J.,  and  those  learned 
Judges  referred  to  the  Full  Bench  the  question  whether  an  appeal 
from  an  order  of  remand  should  or  should  not  be  confined  to  the 
point  whether  such  order  was  or  was  in  conformity  with  the  pro- 
yisions  of  s.  562  of  Act  X  of  1877.  The  order  of  reference  was 
as  follows  :— 

Spakkie,  J. — This  is  an  appeal  from  an  order  of  remand  under 
s.  562  of  kct  X  of  1877  in  a  regular  suit.  The  plaintiff  sued  to  be 
maintained  in  possession  under  right  of  pre-emption,  in  accordance 
with  the  terms  of  the  village  administration-paper  and  on  payment 
of  Rs.  2,500,  by  setting  aside  what  is  called  in  the  plaint  a  col- 
lusive decree  of  the  29th  March  of  the  present  year.  The  defend- 
ant contended  that  the  suit  was  barred  by  limitation,  and  that  he 
also  was  a  sharer  in  the  vendor's  thoke,  and  consequently  bad 
a  right  to  purchase  the  property,  the  plaintiff  having  no  preference. 
The  first  Court,  referring  to  the  deed  of  sale,  found  that  it  was 
dated  the  5th  March,  1879,  and  declared  that,  if  the  plaintiff 
himself  ^as  in  possession  of  the  holding  of  which  the  property  sold 
forms  a  part,  then  the  period  of  one  year  should  begin  to  run  from 
the  date  of  execution  of  the  sale-deed  or  from  the  date  of  registra- 
tion, whereas  the  plaintiff  sought  to  compute  the  period  of  limitation 
from  the  29th  March,  1880,  the  date  of  the  decree  which  he  sues  to 
set  aside.  This  computation  was  not  included  in  art.  10,  sch.  ii  of 
Act  XV  of  1877.  The  Subordinate  Judge  therefore  held  the  suit 
to  be  barred  by  limitation,  and  without  gcing  further  into  the  case 
dismissed  the  claim.  In  appeal  the  Judge  held  that  the  suit  was 
not  confined  to  a  claim  to  enforce  the  right  of  pre-emption,  but  its 
main  object  was  to  set  aside  a  decree  which  had  been  according 
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1881  te  plaintiff's  aTerment  obtained  by  fraud.  But  ari  95,  seh.  ii  of 
the  Limitation  Act  and  not  art.  10  wonld  govern  the  claim,  and  h 

0.  allowed  three  years  from  the  time  when  the  frand  became  known 
to  the  plaintiff.  The  Judge  further  held  that  there  was  sope  donbl 
as  to  when  the  frand  became  known ;  and  he  framed  two  issues  for 
the  Court  below  to  determine,  reversing  the  decree  o!  the  first  Court, 
and  directing  that  the  suit  should  be  restored  to  the  file  and  retried. 
This  was  the  order  from  which  the  present  appeal  has  been  insti- 
tuted. The  contention  of  appellant  is  that  as  plaintiff's  own  show- 
ing was  that  limitation  should  commence  from  the  date  of  the  sale- 
deed,  the  Judge's  order  was  not  maintainable,  and  that  the  Judge 
was  wrong  in  ruling  that  the  suit  was  not  one  to  enforce  the  right 
of  pre-emption  ;  the  claim  to  set  aside  the  decree  cannot  alter  the 
character  of  the  suit.  Hitherto  I  have  entertained  the  opinion  that 
the  appeal  allowed  in  such  a  case  as  this  is  one  confined  to  the  order 
of  remand  under  s.  562  of  Act  X  of  1877.  I  give  the  terms  of  that 
section  in  the  margin  (1 ).  From  those  terms  I  gather  that,  when 
there  is  an  appeal  to  this  Court  from  an  order  of  remand,  the 
appellant  ought  to  show  that  the  appellate  Court,  in  reversing  the 
order  on  the  preliminary  point,  had  erroneously  found  that  the 
Court  against  whose  decree  the  appeal  below  had  been  made  had 
disposed  of  the  suit  upon  a  preliminary  point  9o  as  to  tmdude 
evidence  of  faet  which  appeared  to  the  appellate  Court  essential  ta 
the  determination  of  the  rights  of  the  parties.  If  no  such  evidence 
bad  been  excluded,  but  was  to  be  seen  in  the  record,  and  was  snfB-^ 
cient  to  enable  the  appellate  Court  to  pronounce  judgment,  then 
that  Court  should  have  acted  under  s.  565  and  "  finally  determin- 
ed "  the  case.  For,  except  as  is  provided  in  s.  662,  it  is 
declared  by  s.  564,  that  the  appellate  Court  shall  not  remand  a 
case  for  a  second  decision.  In  appealing  then  from  the  order  of 
remand,  I  think  it  should  be  shown  that  a  remand  had  been  made 
contrary  to  the  provisions  of  s.  562.  I  find  it  difficult  to  hold  that 
we  are  at  liberty,  when  the  order  of  remand  is  appealed,  to  con- 
Mder  the  propriety  of  the  appellate  Court's  ruling  with  respeot  to 

(1)   If  the  Court  against  whose  de-  tial  to  the  determioatioQ  of  the  rights 

cree  the  appeal  is  made  has  disposed  of  the  parties,  and  the  decree  upon  such 

of  the  suit  upon  a  preliminary  point  so  preliminary  point  is  reversed  in  appeal* 

as  to  exclude  any  eridence  of  fact  which  the  app«;Uate  Court  may,  if  it  thinks 

appears  to  ihe  appellate  Court  essen-  fit,  by  order  remand  the  oaae,  ho^  &c.  . 


Digitized  by 


VOL.  m]  ALLAHABAD  8BRIES.  07^ 

tbe  preliminary  point,  or  to  go  into  the  merits  of  the  case.  So  far  1*81 
as  the  appellate  Court's  rnljng  touches  these  points,  I  would  say  B^iiAM 
that  it  is  open  to  question  whenever  the  case  comes  before  this  Court  v. 
as  a  secopd  appeal,  but  not  now  in  the  form  of  an  appeal  from 
the  order  of  remand.  It  is  true  that  the  Courts  are  bound  to 
dispose  of  a  question  of  limitation,  even  when  limitation  is  not  set 
up  as  a  defence.  But  Illustration  (a),  s.  4  of  Act  XY  of  1877,  shows 
how  this  works  : — A  suit  is  instituted  after  the  prescribed  period 
of  limitation.  Limitation  is  not  set  up  as  a  defence,  and  judgment 
is  giveu  for  the  plaintiff*.  The  defendant  appeals.  The  appellate 
Court  mu€t  dismiss  the  suitJ^  So  here,  finding  the  suit  not  to  be 
barred,  but  believing  the  state  of  the  record  to  be  such  as  that  des- 
cribed in  s.  562,  tbe  Judge  remands  it  to  be  tried  on  the  merits. 
Had  he  found  it  to  be  barred  by  limitation,  he  would  have  dis- 
missed the  suit,  and  his  decree  might  have  come  up  in  second 
appeal.  So  his  ruling  now  on  the  point  of  limitation  may  here- 
after come  up  for  consideration,  when  the  case  has  been  retried, 
but  the  point  for  us  now  to  determine  is  whether  the  order  of 
remand  (not  the  ruling  in  the  case)  is  opposed  to,  or  in  conformity 
with,  the  provisions  of  s.  562.  If  I  am  right  as  regards  the  first 
plea  in  appeal,  it  is  obvious  that  the  second  plea  is  not  one  for  us 
to  determine  at  this  stage  of  the  case,  and  I  would  hold  in  this 
appeal  that  it  must  be  dismissed,  as  the  Judge  appears  to  have 
actted  in  accordance  with  the  provisions  of  s.  562. 

I  learn,  however,  and  from  examination  of  the  judgments 
find  that  a  different  view  has  been  expressed  by  a  Division  Bench 
of  this  Court  (I).  I  am  unwilling  to  rule  contrary  to  those  decisions 
without  giving  all  my  honorable  colleagues  an  opportunity  of  ex- 
pressing their  opinions  on  the  point,  and  I  am  therefore  prepared, 
should  Mr.  Justice  Straight  wish  it,  to  refer  the  question  to  the 
judgment  of  the  Full  Bench. 

Straight,  J. — As  I  was  a  party  to  both  the  decisions  referred 

to  by  my  honorable  colleague,  and  as  I  have  since  concurring  in 

them  had  reason  to  doubt  their  correctness,  I  entirely  concur  in 

tbe  proposed  reference  to  the  Full  Bench. 

(1)   First  Appeal  from  Order  No.  18  decided  the  20tb  Jiilj>  1880;  not  re> 
of  1880,  decided  the  25th  May,  1880 ;  and  ported. 
First  Appeal  from  Order  ^o.  69  of  1880, 
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Mnnsbi  Hanuman  Prasad  and  Pandit  Bishambhar  Naih,  for 
the  appellant. 


Babn  Baroda  Prasad  Ghose^  for  the  respondents. 

The  following  jadgments  were  delivered  by  the  Full  Bench  :^ 

Pearson,  J.  (Stuart,  0.  J.,  Oldfibld,  J.,  and  Straight,  J. 
conenrring). — The  lower  appellate  Court's  order  of  remand  is 
based  upon  its  ruling  that  the  suit  is  not  barred  by  limitation ;  and 
it  appears  to  us  impossible  to  hold  that  the  defendant  in  appealing 
against  that  order  is  debarred  from  pleading  that  the  ruling  on 
which  it  is  based  is  erroneous,  or  that  this  Court  is  precluded  from 
considering  and  disposing  of  the  plea.    Nor  do  we  find  anything 
in  the  law  to  warrant  the  conclusion  that  the  appellant  is  so 
debarred  or  the  Court  so  precluded.    It  is  reasonable  to  suppose 
that  the  main  object  of  allowing  an  appeal  from  an  order  of 
remand  was  to  admit  of  a  determination  by  the  superior  appel- 
late Court,  as  to  the  correctness  of  the  lower  appellate  Court's 
adjudication  on  the  preliminary  point  on  which  the  Court  of  first 
instance  disposed  of  the  case  before  effect  had  been  given  to  the 
order  of  remand.   That  object  would  be  defeated  if  the  appellant 
were  restricted  to  pleading  that  the  remand  had  been  made  con- 
trary to  the  provisions  of  s.  562  of  the  Procedure  Code^  and  for- 
bidden to  urge  the  more  vital  and  radical  objection  to  the  oorreot- 
ness  of  the  adjudication  on  the  preliminary  point    We  cannot 
think  that  the  sole  object  of  the  appeal  allowed  was  to  prevent 
remands  being  made  contrary  to  the  provisions  of  the  section.  But 
if  the  appellant  is  competent  to  object  to  the  ruling  on  the  preli- 
minary point,  the  Court  is  bound  to  dispose  of  the  objection,  which, 
if  not  allowed,  might  be  held  to  be  disallowed,  and  not  to  be 
renewable  in  appeal  subsequently  preferred  from  the  decree  of  the 
lower  appellate  Court  in  the  case.   The  ruling  in  the  present 
instance  that  the  suit  is  not  barred  by  limitation  may  or  may  not 
be  correct,  but,  on  the  hypothesis  that  it  is  not  correct,  it  is  obvi- 
ously expedient  that  the  remand  order  should  be  quashed  at  once, 
and  equally  undesirable  that  the  time  and  labour  of  the  lower 
Courts  should  be  wasted  and  the  parties  further  harrassed  by  the 
protracted  investigation  of  a  suit  which  is  barred  by  limita- 
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Spankib,  J.— I  liave  heard  nothing  that  alters  the  opinion  1881 
expressed  in  my  order  of  reference.   I  am  not  impressed  by  Badam 
the  authorities  cited.   The  ruling  in  Mussamat  Mitna  v.  8yed 
Fazlrub  (1)  can  hardly  be  said  to  be  in  point.   That  decision 
refers  to  a  case  in  which  a  remand  order  had  been  made  in 
special  appeal.   It  rules  that,  where  a  review  of  judgment  had 
not  been  obtained  within  the  prescribed  time,  the  decision  of  any 
points  of  law  determined  in  the  order  of  remand  would  be  con- 
clusiye,  and  could  not  be  questioned  in  a  second  appeal   To  this 
I  do  not  object.   The  Court  hearing  a  special  appeal  has  to  deter- 
mine points  of  law  erroneously  held  by  the  lower  appellate  Court, 
and  its  ruling  would  be,  when  not  set  aside  by  itself,  final.  But  I 
cannot  understand  that  the  Legislature,  by  allowing  an  appeal  from 
an  order  of  remand  under  s.  662,  intended  in  such  cases  to  alter 
the  channel  of  appeal   If  it  did  so  intend,  it  enables  an  appellant 
to  obtain  by  a  summary  appeal  a  ruling  that  sooner  or  late  may 
haye  to  be  questioned  in  second  appeal.   As  I  pointed  out  in  the 
case  before  us,  had  the  Judge  held  the  suit  to  be  barred  by  limita- 
tion, he  would  have  made  his  decree,  which  might  at  once  have  been 
questioned  in  second  appeal,  and  so,  had  he  gone  on  as  he  ought  to 
have  done  and  heard  the  case  on  the  merits.   Assuming  there  was 
eridenoe  on  record,  he  would  have,  as  to  the  facts,  made  a  decree 
which  also  (as  he  had  ruled  the  point  of  law  as  to  limitation)  would 
have  been  carried  up  to  this  Court  in  second  appeal.    Whereas,  if 
the  Judge  on  hearing  an  appeal  remands  a  case  to  be  tried  on  the 
merits,  which  he  ought  to  have  tried  in  his  own  Court,  and  in  regu- 
lar miscellaneous  appeal  his  order  is  reversed,  litigation  is  prolonged, 
and  there  still  may  be  in  due  course  a  second  appeal  upon  other 
grounds  than  one  of  mere  limitation.   If  the  ruling  of  the  Court 
on  hearing  an  appeal  from  an  order  under  s.  588  is  to  be  decisive 
on  all  points  in  a  case,  in  which  there  has  been  a  remand  by  the 
Court  below,  then  a  litigant  obtains  relief  at  very  much  less  cost 
than  other  litigants  can  do,  where  there  has  been  no  remand, 
which  seems  injurious  to  the  pecuniary  ihterest  of  the  State,  as 
well  as  unreasonable  and  inconsistent  as  regards  to  suitors. 

(1)  6  B.  L.  E.,  148. 
92 


Digitized  by 


682 


THE  INDIAN  LAW  EEPOETS. 


[VOLin. 


APPELLATE  CIVIL. 

1881   

April  14.      Before  Sir  Robert  Stuart,  JB.,  Chief  Juitiee,  "Mr.  Justice  Peanon, 
Jb&*.  Justice  Oldfield,  and  Mr.  Justice  Straight. 
GAY  A  PRASAD  ato  aitothbe  (Plaiftipps)  v.  SALTK  PRASAD  aid 

0THEB8  (DeFBITDASTS). 

GAYA  PRASAD  (Defbotakt)  v.  GAYA  PRASAD  aot  aitothbe  (Pluh- 

TIPF8).* 

Mortgage — jBtrst  and  second  mortgageeS'—JPwrchase  ef  mortgaged  fropetig 

by  mortgagee. 

G,  the  mortgagee  ol  certaii^  property,  haTing  purchased  a  portion  thereof, 
sned  (i)  the  mortgagor,  (ii)  P,  to  whom  another  portion  ol  such  property  had 
been  mortgaged  before  such  property  had  been  mortgaged  to  O,  and  who  had 
purchased  snch  portion  subseqnently  to  the  mortgage  of  such  property  to  0 
and  G*s  purdiase,  and  (iii)  M,  who  had  purchased  a  third  portion  of  sadi 
property  subsequently  to  G*s  purchase,  for  the  enforconent  of  his  lien  on 
such  property. 

Held  by  Stuabt,  C.J.,  OldfiAld,  J.,  and  STBiiaHT,  J.  (Pbabsof,  J., 
dissenting)  that,  inasmuch  as  it  was  the  manifest  intention  of  P  to  keep  his 
incumbrance  aliye,  and  for  his  benefit  to  do  so,  P*s  purchase  did  not  extingu- 
ish his  incumbrance,  and  he  was  entitled,  as  prior  incumbrancer,  to  resist  O's 
claim  to  bring  to  sale  the  portion  of  the  mortgaged  property  purchased  by  him. 

Held  also  by  Oldfield,  J.,  and  Stbaioht,  J.  (Peabson,  J.,  dissenting)  that 
G,  notwithstanding  he  had  purchased  a  portion  of  the  mortgaged  property, 
might  throw  the  whole  burden  of  his  mortgage-debt  on  the  portions  of  the 
mortgaged  property  in  the  mortgagor's  possession  and  in  M*s  possession,  but 
he  cotdd  not  have  thrown  it  on  the  portion  of  sudi  property  inP'«  possession. 

On  the  6th  December  1866,  defendant  No.  1  in  this  pwit, 
Salik  Prasad,  gave  the  plaintifib  in  this  suit  a  bond  for  Bs.  6,000 
payable  with  interest  at  twelve  per  cent,  annum  within  two 
year^.  As  collateral  security  for  the  payment  of  this  money  he 
hypothecated  the  following  properties  :—rTwo  houses  situate  in 
mohalla  Mirganj  in  the  city  of  Allahabad;  a  mandavi  (market- 
place) known  as  SaUkganj  situate  in  mohalla  Motiganj  in  the 
same  city ;  a  house  situate  in  mohalla  Johnstcmgan]  in  the  same 
city ;  a  house  situfite  in  lUbndui  Eani  in  the  same  ciiy  ;  and  iliree 
shops  situate  in  the  aforesaid  mohalla  Motiganj.  On  the  26th 
September  1867,  defendant  No.  1  sold  and  conveyed  to  the  plain- 
tiffs one  of  the  houses  in  Mirganj.    On  the  27th  May  1873,  he 

•  First  Appeals,  Nos.  13  and  10  of  1880,  from  a  decree  of  J.  B.  Thamson, 
Esq.,  Judge  of  the  Court  of  small  Causes  at  Allahabad,  and  invested  with  the 
powers  of  a  Subordinate  Judge,  dated  the  8^  September  1879. 
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sold  and  oonveyed  to  defendant  No.  3  iu  this  suit,  Gbnesh  Prasad,  1881 

the  shops  in  Motiganj.   These  shops  had  been  previously  hypothe-  q^yaPba- 

oated  to  defendant  No.  8  by  a  deed  dated  the  1st  January  1866,  sad 

which  contained  a  condition  against  alienation.   Such  sale  was  Sjllik  Piu- 

made  to  defendant  No.  3  in  satisfaction  of  such  hypothecation.  q.^y1^pjj^ 

On  7th  May  1874,  defendant  No.  1  sold  and  conveyed  to  sad 

defendent  No.  2  in  this  suit,  Maddu,  the  house  in  Johnstonganj.  Qj^^^'^^ 

On  the  5th  Deoember  1876,  he  sold  and  conveyed  to  defendant  sad. 

No.  4  in  this  suit,  Gaya  Prasad,  the  house  in  Mandui  EanL  That 

house  had  been  previously  hypothecated  to  defendant  No.  4  by  a 

deed  dated  tke  4th  January  1866,  which  contained  a  condition 

against  alienation.   Defendant  No.  4  had  sued  upon  that  deed 

and  obtained  a  decree  enforcing  such  hypothecation.   Instead  of 

taking  out  execution  of  this  decree  he  took  the  deed  of  sale  of  the 

6th  December  1876.   In  June  1879,  the  plaintiff  brought  the 

present  suit  against  defendants  Nos.l,  2,  3,  and  4,  in  which  they 

claimed  the  amount  due  on  the  bond  of  the  6th  December  1866, 

Bs.  11,654-8-9,  asking  that  the  defendants  might  be  ordered  to 

pay  that  amount  to  them,  and  that,  in  the  case  of  their  failing  to 

pay  the  same,  they  (plaintiffs)  should  be  authorized  to  realize  the 

amount  from  the  defendants,  by  the  attachment  and  sale  of  the 

property  hypothecated  in  that  bond,  excepting  so  much  thereof 

as  the  plaintiffs  had  themselves  already  purchased.  Defendant 

No.  2  set  up  as  a  defence  to  this  suit,  inter  aliOy  that,  the  plain- 

tiflk  having  themselves  purchased  a  portion  of  the  property,  their 

lien  ought  not  to  be  enforced  to  its  full  extent  against  the  rest  of 

the  same.   Defendants  Nos.  3  and  4  set  up  a  like  defence,  and 

further  contended  that,  as  the  portions  of  the  property  which  they 

had  purchased  had  been  mortgaged  to  them  previously  to  their 

mortgage  to  the  plaintiffs,  and  had  been  purchased  by  them  in 

satisfaction  of  their  mortgage-debts,  such  portions  of  the  property 

were  not  liable  to  be  resold  in  satisfaction  of  the  subsequent  lien 

of  the  plaintiffs ;  and  that  they  were  not  liable  for  the  whole 

amount  claimed  by  the  plaintiffs,  but  were  liable  only  to  the  extent 

of  the  value  of  the  portions  of  the  property  purchased  by  them.  The 

Court  of  first  instance  fixed  the  following  issues,  amongst  others,  for 

trial : — "  (i)  Are  the  properties  now  sought  to  be  brought  to  sale  each 

liable  in  full  of  the  amount  due  on  the  bond  or  only  proportion- 
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1881  ately  and  jointly  with  all  the  properties  originally  hypothecated? 
GA.TA.  Pba-  (^)  properties  of  defendants  Nos.  3  and  4  be  hrought  to 

bjld  Bale  under  this  bond,  or  are  they  liable  to  exemption  by  reason  of 
SixiK  Pba-  prior  hypothecation  or  other  condition  in  the  respective  deeds  by 
Gata  Pba-  ^^^^  ^^^y        hypothecated  "  ?   The  Court  held  upon  the  firstof 

SAD  these  issues  that  the  properties  sought  to  be  brought  to  sale  were 
Gata  Pba-        liable  proportionately  and  jointly  with  all  the  properties  origi- 

SAD.     nally  hypothecated.    Upon  the  second  of  these  issues  the  Court  held 
that  the  properties  purchased  by  defendants  Nos.  3  and  4  were 
liable  to  be  brought  to  sale  under  the  bond  in  suit,  but  that,  inas- 
much as  the  prior  hypothecations  of  such  properties  to  them  were 
not  extinguished  by  their  purchase  of  such  properties,  defendants 
Nos.  3  and  4  were  entitled  to  have  their  respective  liens  satisfied. 
It  observed  on  this  point  as  follows     "All  therefore  that  the 
equity  of  this  case  demands  is  that  defendants  Nos.  3  and  4  are 
entitled  to  have  their  respective  liens  satisfied :  plaintiffe  can  pur- 
chase them  and  make  their  own  lien  the  first  charge  on  the  proper- 
ties, or  can  bring  to  sale  these  properties  subject  to  the  liens  of 
defendants  Nos.  3  and  4,  who  are  at  liberty  to  redeem  on  paying 
their  proportionate  share  of  plaintiffs'  lien  and  so  acquire  full  title 
to  the  properties/'   The  decree  of  the  first  Court  declared  that  the 
plaintiffs  were  entitled  to  bring  to  sale  the  properties  sought  to  be 
brought  to  sale,  subject  to  the  condition  that  each  property  should 
only  be  liable  for  a  proportionate  share  of  the  decree  valued  accord- 
ing to  the  proportion  its  value  bore  to  the  rest  of  the  properties  ori- 
ginally hypothocated,  and  that  the  owners  were  entitled  to  oome  in 
and  redeem  on  payment  of  suoh  proportionate  share,  and  that  in 
the  case  of  defendants  Nos.  3  and  4  the  properties  should  be  sold 
subject  to  their  respective  prior  liens.    The  plaintiffs  and  defendant 
No.  4  appealed  to  the  High  Court  from  this  decree,  and  defendant 
No.  3  preferred  objections  to  it  under  the  provisions  of  s.  561  of 
Act  X  of  1877.    On  behalf  of  the  plaintiffs  it  was  contended  that 
the  Court  of  first  instance  was  wrong  in  making  the  hypothecated 
properties  liable  for  a  proportionate  shcffe  only  of  the  debt  due  to 
them,  particularly  the  house  in  Johnstonganj  bought  by  defendant 
No.  2 ;  that  the  purchases  by  defendants  Nos.  3  and  4  had  extin- 
guished their  prior  liens,  and  they  held  the  properties  respectively 
piu'chased  by  them  subject  to  all  liens  existing  at  the  time  of  pur- 
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ohase ;  and  that  the  entire  amotint  of  the  decree  was  leviable  from  1881 
defendant  No.  1  personally  and  from  the  hypothecated  property  in  q-^^ya  Pea- 
his  possession.   On  behalf  of  defendants  Nos.  3  and  4  it  was  con- 
tended  that  the  properties  purchased  by  them  were  not  under  any  Saiik  Pba- 
circumstances  liable  to  be  resold :  and  that  the  relative  value  for  ^ 

Gr  AYA  PbA* 

which  each  property  was  liable  should  be  determined.   The  two  sad 
appeals,  numbered  13  and  10  of  1880,  respectively,  came  on  for  (j^y^  p^. 
hearing  together  before  Pearson,  J.,  and  Oldfield,  J.  sad. 

The  Junior  Oovemment  Pkader  (Babu  Dwarka  Nath  Bamrji) 
for  the  appellants. 

The  Senior  Oovernment  Pleader  (Lala  Jmla  Prasad)^  Pandit 
BiBhambhar  Nath,  and  Babu  Oprokanh  Chandar  Mukarji^  for  the 
respondents,  in  No.  13. 

Mr.  Conlan  and  Pandit  Bishambhar  Nath  for  the  appellant. 

The  Junior  Government  Pleader  (Babu  Dwarka  Nath  Banarji)^ 
for  the  respondents,  in  No.  10. 

Oldfield,  J. — (After  stating  the  facts  and  observing  that  the 
principal  questions  were  (i)  whether  the  plaintiffs,  having  bought 
part  of  the  properties  mortgaged  to  them  as  security  for  the  debt 
due  to  them,  could  enforce  their  lien  to  its  full  extent  against  the 
rest  of  the  security  in  the  hands  of  the  defendants,  and  (u)  whether 
defendants  Nos.  3  and  4,  having  held  prior  mortgages  on  some  of 
the  properties  mortgaged  to  the  plaintiffs,  and  having  bought  the 
same  in  satisfaction  of  their  mortgage-debts,  such  properties  were 
liable  to  be  resold  to  satisfy  the  subsequent  charge  of  the  plaintiffs, 
continued  as  follows) The  material  questions  are  the  two  which 
have  already  been  noticed.  As  to  the  first  of  them,  the  rule  that 
a  mortgagee,  who  has  purchased  the  mortgagor's  rights  in  a 
part  of  the  property  mortgaged  to  him,  is  not  entitled  to  throw  the 
whole  burden  of  the  mortgage-debt  on  the  remaining  portion  in 
the  hands  of  a  bond  fide  purchaser  for  value,  uay  certainly  bo 
applied  to  the  case  of  defendants  Nos.  3  and  4,  who  had  mortgages 
on  some  of  the  properties  mortgaged  to  plaintife  before  the  plain- 
tiffs became  purchasers,  otherwise  the  value  of  their  security  would 
be  dimimshed  by  the  plaintiffs'  purchase,  but  it  is  not  applicable  to 
the  cases  of  Salik  Prasad,  defendant  No.  1,  and  Maddu,  defendant 
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1881     No.  2.   The  fonner  is  the  orig^al  debtor  and  mortgagor,  and 
Oax±  Pea-  defendant  No.  2  is  a  pnrohaaer  from  him  of  some  of  the  property 
SAB      mortgaged  to  the  plaintifb  after  the  plaintiffs  had  bought  some 
Salik  Pea-  other  part  of  the  property  mortgaged  to  thenx.   Here  the  pardiase 
Gay^a  Pba  plaintiffs  for  value  as  between  them  and  the  mortga- 

BAB  gor  only  diminished  the  security  they  originally  held  for  this  debt, 
Gata  Pea-  ^®  entire  property  mortgaged  remaining  in  the  hands  of  tiie 
SAD.  mortgagor  remained  still  as  a  security  and  liable  for  the  whole  debt ; 
and  a  person  buying  any  of  it  from  the  mortgagor  after  the  plain- 
tiffs' purchase  would  ordinarily  take  with  the  same  liability;  that 
is  the  case  of  Maddu,  defendant  No.  2.  It  would  have  been  different 
had  he  purchased  before  the  plaintiffs  broke  up  their  security,  for 
plaintiffs  could  not  be  allowed  by  their  subsequent  purchase  to 
affect  the  value  of  his  prior  purchase  by  throwing  on  it  the  whole 
burden  of  their  debt.  That  was  the  position  of  the  parties  in  the 
case  of  Keshri  v.  Roshan  Lai  (1) ;  followed  by  the  Calcutta  High 
Oourt  in  Nathoo  Sahoo  v.  Ameer  Chand  (2).  The  facts  of  the 
other  cases  are  not  given  in  the  reports  so  as  to  enable  us  to 
ascertain  what  the  respective  equities  of  the  parties  were.  The 
second  question  is  one  of  some  difBculty.  We  have  to  determine 
(i)  if  the  sale  to  a  mortgagee  of  property  mortgaged  as  security  for 
a  debt  in  satisfaction  of  that  debt  operates  to  extinguish  the  mort- 
gage; and  (ii)  if  not  what  are  the  rights  of  the  purchaser  against 
subsequent  incumbrancers.  The^question  has  been  ably  examined 
by  the  Subordinate  Judge,  and  I  concur  with  him  on  the  first  point. 
The  rule  may  be  taken  to  be  that,  when  it  is  the  manifest  intention  of 
the  mortgagee  to  keep  alive  the  mortgage,  or  it  is  for  his  benefit  to 
do  60,  it  should  be  held  that  it  subsists  after  the  purchase.  That 
was  held  by  this  Oourt  in  Lachmi  Narain  Texcari  v.  Koteshar 
Nath  Tetoari  (3),  and  is  supported  by  the  case  of  Ramu  Naikm 
Subbaraya  Mudali  (4) ;  and  the  principle  seems  an  equitable  one. 
In  Story's  Equity  Jurisprudence,  11th  ed.,  s.  1035o.,  it  is  said: 
'^The  rule  (that  the  mortgage  will  be  deemed  extinguished) 
is  not,  however,  inflexible,  and  may  be  controlled  by  the  expreas 
or  implied  intention  of  the  parties;  and  where  it  is  manifestly 
for  the  interest  of  the  person  in  whom  both  the  legal  and 

(1)  N.-W.  P.  H.  0.  Eep.,  1868,  p.  88.     (3)  I.  L.  E.,  2  AU.,  826. 

(2)  24  W.  E.,  24.  (4)  7  Mad.  H.  C.  B.,  229. 
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equitable  titles  unite  to  keep  the  inoumbranoe  alive,  there  Courts  of  1881 
Equity  iriU  imply  an  intention  to  keep  it  alive,  unless  the  other  q.^^^  p^. 
oirounifltanoes  of  the  ease  repel  such  a  presumption."   Applying  bad 
such  a  rule  as  the  one  above  given,  there  can  be  no  doubt  that,  in  Qalik  Pba.- 
the  present  cases,  the  mortgages  should  be  held  to  be  subsisting,  ^  ^^^^ 
and  the  mortgage  subsists  for  the  benefit  of  the  purchaser,  and  it 
seems  to  me  to  follow  as  a  consequence  that  he  will  be  entitled  to  q^^a  Pba 
reidst  a  resale  of  the  property  by  a  subsequent  incumbrancer  sab. 
until  his  mortgage-debt  is  satisfied,  the  subsequent  incumbrancer 
being  entitled  to  redeem  the  prior  incumbrance  and  so  obtain  the 
first  charge  on  the  property.   The  same  principle  that  the  mort- 
gage is  not  extinguished  but  subsists  for  the  benefit  of  the  mort- 
gagee after  his  purchase  underlies  the  decisions  of  this  Court, 
where  in  cases  of  sale  in  execution  of  decrees  at  the  instance  of 
the  mortgagee,  when  he  himself  becomes  the  purchaser,  he  is  allowed 
the  benefit  of  the  mortgage  against  subsequent  incumbrancers. 
There  is  an  unreported  decision  of  this  Court  (S.  A.  No.  159 
of  1876),  dated  21st  August  1876,  to  which  I  was  a  party, 
where  a  prior  mortgagee,  who  had  privately  purchased  the  equity 
of  redemption,  sued  to  prevent  a  subsequent  mortgagee  bringing  to 
sale  the  property.   It  was  held  that  he  could  not  defeat  the  sub- 
sequent mortgagee's  lien,  and  the  sale  was  allowed  subject  to  the 
plaintifb'  right  to  redeem  the  subsequent  mortgage.   I  am  still  of 
opinion  that  the  sale  could  not  defeat  the  lien  of  the  subsequent 
mortgagee,  but  on  fuller  consideration  I  think  the  decision  can- 
not be  supported  so  far  as  it  may  have  decided  that  the  prior  mort- 
gage had  become  extinguidied.   In  the  case  of  Oopee  Bundhoo 
Shantra  Moliapattur  v.  Kahe  Pudo  Banerjee  (1)  it  was  held  that 
"dedmants  subsequently  to  the  security  have  a  right  to  pay  ofE  the 
debt  on  account  of  which  the  estate  was  sold  and  to  treat  the  pur- 
chaser as  the  oimet  of  the  estate  subject  to  their  own  claim''; 
and  it  was  declared  that  on  their  paying  the  debt  due  to  the  prior 
inoumbrancer  they  would  become  holders  of  the  first  charge  on 
the  property  (2).    I  am  of  opinion  therefore  that  in  this  case 
there  should  not  be  an  order  declaring  the  plaintifb  entitled  to 
resell  the  properties,  and  I  would  dismiss  the  plaintiffs'  claim 
against  defendants  Nos.  3  and  4.   The  plaintiffs'  contention  that 
(1)  33  W.  E.,  888.     (2)  Tagore  Lectures,  1876,  Mortgage,  pp.  102—107. 
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1881  they  are  entitled  to  have  their  daim  decreed  against  Salik  Prasad, 
Gata  Pba-       prindpal  defendant,  in  full,  personally  and  against  the  pro- 

8AD  perty  in  his  possession,  and  in  full  against  the  property  bought 
Salik' Pea-       defendant  No.  2,  Maddu,  is  valid,  for  reasons  already  given. 

SAD.      The  defendants  Nos.  3  and  4  are  also  entitled  to  costs.    I  would 

G-AYA  PbA- 

SAB      modify  the  decree,  by  decreeing  in  full  agsdnst  SaUk  Prasad  and 
Qj^yI  prA'  ^^^^^>       dismissing  the  claim  for  sale  of  the  properties  bought 
8AD.      by  defendants  Nos.  8  and  4,  allowing  the  latter  all  their  costs, 
and  allow  the  plaintifis  costs  against  Salik  Prasad  and  Maddu 
proportionately. 

Peabson,  J. — Not  a  little  embarrassment  in  dealing  with 
this  case  is  caused  by  the  conflicting  decisions  brought  to  our 
notice  on  the  main  questions  involved  in  it.  I  confess  that  I  am 
strongly  impressed  by  the  reasoning  contained  in  the  judgment  of 
Turner  and  Oldfield,  JJ.,  in  S.  A.  No.  159  of  1876,  decided  on  the 
21st  Augurfj  1876  (1),  and  in  the  reply  of  Turner,  J.,  dated  2nd 
June  1876,  to  the  reference  made  to  the  Full  Bench  in  Khub 
Chand  v.  Kalian  Das  (2).  That  reasoning  constrains  me  to  hold 
that  the  defendants  Ghinesh  Prasad  and  G-aya  Prasad  purchased 
only  the  rights  and  interests  of  Salik  Prasad  subsisting  at  the 
dates  of  the  purchases  in  the  properties  purchased  by  them ;  or  in 
other  words,  that  they  purchased  the  properties  subject  to  the 
plaintiffs'  lien ;  and,  moreover,  that  their  own  pre-existing  liens 
were  extinguished  by  their  purchases.  From  this  point  of  view 
it  seems  to  me  that  they  are  not  legally  in  a  better  position  than 
the  defendant  Maddu,  and  that  none  of  the  defendants  can  demand 
that  any  portion  of  the  mortgage-debt  due  to  the  plaintiffs  should 
be  assessed  on  the  property  purchased  by  the  latter:  although  the 
plea  urged  in  the  third  ground  of  Gfaya  Prasad's  appeal  may  equit- 
ably merit  consideration.  I  would  allow  the  plaintiffs'  appeal  and 
in  modification  of  the  lower  Court's  decree,  would  decree  the  daim 
with  the  proviso  that  in  the  first  instance  the  hypothecated  pro- 
perties still  in  the  possession  of  Salik  Prasad,  and,  only  in  the 
event  of  the  sale-proceeds  thereof  being  insufficient  to  discharge  the 
judgment-debt,  the  properties  purchased  by  the  other  defendants 
be  brought  to  sale.  The  plaintiffs  are,  in  my  opinion,  entitied  to 
their  costs  in  both  Courts. 

(1)  Unreported.      (2)  I.  L.  E.,  1  AU.,  340. 
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In  consequence  of  this  difference  of  opinion  between  Pearson,      1881  ^ 
J.,  and  Oldfield,  J.,  the  appeal  was  referred,  under  the  proyisions  q^^a  Pba- 
of  s.  576  of  Act  X  of  1877,  to  Stuart,  0  J.,  and  Straight,  J.  sad 
The  following  judgments  were  delivered  by  those  learned  Judges: —  Sauk  Pea- 
Stuart,  O.J. — ^This  case  first  came  before  Pearson,  J.,  and  q-ataPba- 
Oldfield,  J.,  sitting  as  a  Division  Bench,  but  as  they  differed  in  ^ad 
opinion  the  case  was  referred  under  s.  575  of  the  Procedure  Code  Gata  Pba- 
to  Straight,  J.,  and  myself.    The  legal  question  raised  is  one  of 
very  great  importance,  and  it  has  been  rendered  more  difficult  in 
the  present  case  by  the  numerous  transactions  which  have  taken 
place  among  the  parties  and  the  complexity  of  the  circumstances 
relating  to  them.   Much,  however,  that  is  detailed  in  the  plead- 
ings and  in  the  judgment  of  the  lower  Court  is  unnecessary,  in  my 
view,  for  the  purpose  of  the  one  legal  question  to  which  we  must 
find  an  answer,  that  question  being,  I  may  at  once  state,  simply 
this — Can  a  second  mortgagee  recover  against  the  mortgaged 
property,  passing  by  and  irrespective  of  a  first  mortgage,  the  first 
mortgagee  having,  since  the  date  of  the  second  mortgage,  acquired 
by  purchase  the  equity  of  redemption  from  the  mortgagor  ?  I  prefer 
to  put  the  question  in  that  way,  simply,  without  reference  to  the 
law  of  merger  or  any  of  the  other  legal  subtleties  which  were 
imported  into  the  argument  at  the  hearing  before  us;  for  I  have 
after  much  consideration  arrived  at  the  conclusion  that  we  may 
apply  a  solution  to  it  on  principles  of  justice,  without  allowing 
ourselves  to  be  trammelled  by  the  refinements  which  have  been 
developed  in  the  English  Courts  by  the  ingenuity  of  conveyancers 
and  real  property  lawyers. 

The  plaintiffs-appellants  are  the  holders  of  a  mortgage-bond 
executed  by  Salik  Prasad,  dated  the  6th  December  1866,  in 
which  certain  properties  detailed  at  the  end  of  the  deed  are 
hypothecated,  and  they  daim,  on  failiu*e  of  the  mortgagor  to  repay 
the  oonsideration-money  within  the  time  stipulated  in  their 
mortgage-bond,  to  realize  the  amount  by  establishment  and  en- 
forcement of  their  mortgage-right,  by  means  of  attachment  and 
sale  of  the  mortgaged  property.  It  appears,  however,  that  SaUk 
Prasad,  the  mortgagor,  had  in  the  preceding  January  of  the  same 
year  executed  two  other  mortgage-bonds,  one  dated  the  Ist  Janu- 
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1881  Bry  1866^  and  the  oUier  dated  the  4ih  January  1866.  In  both 
Gata  Pea-     thos^  bonds  a  oonsiderable  portiaa  of  the  property  detailed  in 

BAD  the  plaintifrs  deed  was  hypotheoated^  and  sabsequently  the  equity 
Salie  PsA-of  redemption  sold  to  both  mortgagees  by  separate  sale-deeds, 

Gat^^Pea- 

SAB  Deoember  1876,  the  present  suit  having  been  instituted  on  the  5th 
Gata  Pba-  1879.  In  this  suit  the  plaintife  claim  to  recover  against 
SAD.  the  whole  property  detailed  in  their  deed,  indudiog  that  previously 
hypothecated  in  the  two  bonds  last  named,  on  the  plea  (derived 
from  the  plaintiffs'  reading  of  the  law  of  England  on,  the  subject) 
that  the  sales  of  the  equity  of  redemption  had  in  both  oases 
the  legal  effect  of  merging  the  debt  in  the  property  so  acquired, 
leaving  it  open  to  them  to  sue  as  being  undeor  the  oiroumstanoBS 
the  only  remaining  incumbrancers.  Pearson,  J.,  was  of  opinion 
that  what  was  sold  by  the  two  sale-deeds  must  be  understood 
to  have  been  merely  the  rights  and  interests  of  the  mortgagor, 
and  that  his  rights  and  interests  were  purdiased  subject  to  the 
plaintiffs'  lien.  Oldfield,  J.,  on  the  other  hand,  agreeing  with 
the  Subordinate  Judge,  was  of  opinion  that  the  sale  of  the  equity 
of  redemption  had  not  the  effect  of  merging  the  morl^age-debts  in 
the  property  sold,  but  that,  on  the  contrary,  the  mortgi^  sub- 
sisted in  priority  to  the  plaintiffs'  hypothecation ;  and  I  am  of  tb^ 
same  opinion.  The  contrary  opinion  appears  to  be  founded  on  a  very 
narrow  view  of  the  English  mortgage  law  in  respect  of  merger 
on  the  assumption,  apparently,  that  such  law  must  be  imderstood 
to  apply  to  similar  transactions  in  this  country*  But  such  a£L 
assumption  appears  to  have  no  sufficient  foundation  on  any  pubHo 
recognition  of  it  binding  on  this  Court,  and  as  it  would,  in  my 
judgment,  operate  tnost  unjustly  in  the  present  case,  I  must  dis- 
regard it,  preferring  the  simpler  and  more  liberal  rule  of  the  Boman 
Law  which,  in  such  a  case  as  the  present,  recognized  the  right 
of  a  prior  mortgagee  against  the  daim  of  a  puisne  incumbrancer, 
und  this  appears  to  be  the  law  favoured  by  the  American  Oourts,  for 
in  Story's  Equity  Jurisprudence,  11th  ed.,  s.  1035c.,  it  is  stated, 
^The  rule  (English  rule),  however,  is  not  inflexible,  and  may  be 
controlled  by  the  express  or  implied  intention  of  the  parties;  and 
where  it  is  manifestly  for  the  interest  of  the  person  in  whom  both 
the  legal  and  equitable  titles  unite  to  keep  the  incumbrance 
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alive,  there  Courts  of  Eqmty  will  imply  an  intention  to  keep  it  1881 
alive,  unless  the  other  crroumstanoes  of  the  case  repel  such  a  q^ya  Piu- 
presmnption.   The  same  doctrine,  wiih  the  like  qualifioations,  will 
apply  to  the  ease  where  an  assignee  of  a  mortgage  purchases  the  Salik  Psa- 
equity  of  redemption  or  the  assignee  of  an  equity  of  redemption  q^^aPba 
purchases  and  takes  a  conveyance  of  the  mortgage.''   There  sad 
would  appear  to  have  heen  a  conflict  of  opinion  on  this  subject  Qj^yT-Prx 
in  the  three  other  High  Courts  of  Calcutta,  Madras,  and  Bom-  sad. 
bay,  the  Courts  of  Calcutta  and  Bombay  apparmtly  applying 
the  rigorous  Englifih  law,  and  that  of  Madras  the  doctrine  of 
the  Roman  Law  as  the  rule,  and  one  to  which  the  minds  of  Eng- 
lish Judges  are  gradually  tending,  as  some  recent  English  cases 
show.    The  law  I  would  thus  apply  to  the  present  case  must, 
however,  not  be  used  so  as  to  injure  or  prejudice  a  subsequent 
mortgagee.   In  fact,  in  such  a  ease  as  this,  it  simply  has  the 
effect  of  leaving  the  parties  where  they  were  at  first,  the  prior  mort- 
gagees being  entitled  to  enforce  their  security  notwithstanding  the 
sale  to  them  of  the  equity  of  redemption,  and  the  subsequent  or 
puisne  incumbrancer  being,  in  respect  of  the  property,  what  hd 
was  at  the  date  of  his  own  bond,  whatever  ihat  was  worth,  neither 
more  nor  less. 

Stkaioht,  J. — This  is  a  reference  to  the  learned  Chief  Justice 
and  myself  under  s.  575  of  Act  X  of  1877,  in  consequence  of  a 
difference  of  opinion  between  Pearson,  J.,  andOldfield,  J.,  the  Divi- 
sion Bench  hearing  the  original  appeals  from  the  decision  of  the 
Subordinate  Judge  of  Allahabad,  dated  the  Sih  September  1879. 
The  parties  to  the  suit  are  Gaya  Prasad  and  Eashi  Prasad,  plain- 
tifb,  and  Salik  Prasad,  defendant  No.  1,  Maddu,  defendant  No.  2, 
Ganesh  Prasad,  minor  defendant  No.  3,  and  Gaya  Prasad,  defen- 
dant No.  4.  The  facts  out  of  which  the  questions  in  issue  between 
the  parties  have  arisen  appear  to  be  as  follows: — ^Defendant 
No*  1  was  the  owner  of  several  properties  situated  in  Allahabad. 
On  the  1st  January  1866,  he  mortgaged  certain  shops  in  Moti- 
ganj  to  defendant  No.  3,  wd  on  7th  May  1873,  he  transferred 
them  to  him  by  a  registered  deed  of  sale.  On  the  4th  January 
1866,  the  same  defendant  No.  1  mortgaged  a  puoca  house  in 
mohalla  Bani  MandiU  to  defendant  No.  4.   On  the  6th  Becembor 
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1881  1886,  he  again  mortgaged  the  same  house  with  other  property  to 
Gata  Pba-  plaintiflfs,  the  condition  of  such  mortgage  being  that  it  should 
8^  be  redeemed  by  the  6th  December  1868.  On  the  26th  Septem- 
Salik  Pba-  ber  1867,  defendant  No.  1,  by  a  registered  sale-deed,  conveyed  to 
Gata^ba  plaintiffs  one  of  the  puoca  houses  in  mohalla  Mirganj  already 
V.  mortgaged  by  him  to  them.  Defendant  havhig  failed  to  satisfy 
8A^^"  mbrtgage  of  the  4th  January  1866  to  defendant  No.  4,  a  suit 
was  brought  upon  it  and  a  decree  passed  in  favour  of  the  mort- 
gagor for  enforcement  of  his  right  against  the  house  in  Bani 
Mandui,  and  in  execution  of  decree  its  sale  was  advertized  for  the 
6th  December  1876.  Upon  the  5th  December  1876,  defendant 
No  1  came  to  his  mortgagee-defendant  No.  4,  and  in  part  satisfac- 
tion of  the  decree  privately  sold  the  house  to  him  for  Es.  1,950, 
taking  a  fresh  bond  for  the  balance  remaining  due.  It  therefore 
comes  to  this  that  defendant  No.  4  was  a  first  mortgagee  of  the 
house  in  Eani  Mandui,  and  the  plaintiffs  second  mortgagees  of  it 
with  other  properties.  In  like  manner  as  defendant  No.  4  has 
become  the  purchaser  of  the  property  mortgaged  to  him,  so 
have  the  plaintiffs  brought  up  the  equity  of  redemption  in  the 
house  in  mohalla  Mirganj.  The  present  suit  is  based  upon  the 
mortgage  of  the  6th  December  1866,  and  the  plaintifib  seek  to 
realize  the  whole  amount  of  it  by  establishment  and  enforcement 
of  their  mortgage  right,  and  by  attachment  and  sale  of  such  por- 
tions of  the  mortgaged  properties  as  are  in  the  hands  of  defendants 
Nos.  2,  8,  and  4,  the  house  in  mohalla  Mirganj  originally  mortgaged 
and  since  purchased  by  them  being  exempted.  Defendant  No.  1 
confessed  judgment.  Defendant  No.  2  set  up  as  a  defence  to  the 
claim  his  purchase  from  defendant  No.  I  by  a  registered  sale-deed 
of  the  house  in  Johnstonganj  on  the  7th  May  1874.  Defendant 
No.  3  asserts  a  mortgage  of  the  shops  in  Motiganj  on  the  1st 
January  1866,  and  a  subsequent  sale  to  him  on  the  27th  May  1873. 
Defendant  No.  4  also  put  forward  his  mortgage  of  the  Bani 
Mandui  house  of  the  4th  January  1866,  and  the  registered  sale- 
deed  respecting  the  same  property  of  the  5th  December  1876.  It 
was  also  contended  generally  on  behalf  of  defendants  Nos.  2,  3, 
and  4,  that  the  mortgage-deed  of  the  plaintiffs  was  collusive 
and  without  consideration ;  that  the  accounts  between  the  plain- 
tiff and  defendant  No.  1  were  fictitious  and  incorrect;  and 
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that  payments  bjr  the  latter  to  the  former  had  been  appro-  1881 

priated  to  wrong  aooounts.    The  case  was  most  carefully  con-  q^^j^  p^^. 

sidered  by  the  Subordinate  Judge  and  disposed  of  by  him  in  a 

singularly  able  judgment.    With  regard  to  the  genuineness  of  Salie  Pba- 

the  bond,  the  correctness  of  accounts,  and  the  question  of  appropri-  Q.^|^p^, 

ation,  he  decided  them  all  in  favour  of  the  plaintiffs,  and  so  far  as  sad 

these  matters  are  concerned,  no  appeal  was  preferred  to  this  Oourt.  q^ya  Pba- 

But  upon  the  substantial  issues  in  the  suit  he  held,  first,  that  each  sad. 

of  the  mortgaged  properties  was  only  proportionately  liable  to  the 

claim  of  the  plaintiffs  according  to  its  value,  and  that,  in  estimating 

that  proportion,  the  original  share  borne  to  the  mortgage  by  the 

property  of  which  the  plaintiffs  had  become  purchasers  must  be 

brought  into  account :  secondly,  that  though  defendants  Nos.  3  and  4 

were  purchasers  of  the  properties  originally  .mortgaged  to  them, 

their  position  as  mortgagees  had  not  merged  in  that  of  proprietors, 

so  as  to  extinguish  their  original  securities*   The  Subordinate 

Judge  accordingly  decreed  the  plaintiffs'  claim  in  these  terms : — 

**I  decree  the  claim  for  Rs.  4,853,  with  interest  at  12  per  cent,  up 

to  date  of  decree  from  the  26th  September  1867,  and  costs  against 

defendant  No.  1,  and  I  declare  plaintiffs  entitled  to  bring  to  sale 

the  properties  entered  in  the  claim,  subject  to  this  condition,  that 

each  property  shall  only  be  liable  for  a  proportionate  share  of 

the  decree  valued  accordingly  to  the  proportion  its  value  bears  to 

the  rest  of  the  properties  originally  hypothecated,  the  owners 

bang  also  declared  entitled  to  come  in  and  redeem  on  payment  of 

such  proportionate  share,  and,  in  the  case  of  defendants  Nos.  3 

and  4,  the  properties  to  be  sold  subject  to  their  respective  prior 

liens.*' 


From  this  decision  of  the  Subordinate  Judge  both  the  plaintifb 
and  defendant  No.  4  appeal  to  this  Court,  defendant  No.  3  filing 
objections  under  s.  661,  Act  X  of  1877.  The  grounds  urged  by  the 
plaintiffs-appellants  are,  in  substance,  (i)  that  the  Subordinate 
Judge  was  wrong  in  declaring  defendant  No.  1  only  liable  to 
pay  a  proportionate  amount  of  the  original  debt  in  respect  of  the 
mortgaged  property  now  in  his  possession,  for  he  reserved  it  to 
satisfy  the  debt  due  from  him  in  respect  of  the  mortgage  on  which 
the  suit  is  brought ;  (ii)  that  the  property  sold  to  plaintifb  by 
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defei^dant  No.  1  was  oonvejed  to  them  free  of  all  inoumbranoes, 
and  shotdd  therefore  not  be  brought  into  acootuit  in  order  to  calcu- 
late what  is  due  from  the  defendants  respectively;  (iii)  that 
defendants  Nos.  3  and  4  purchased  subsequently  to  the  plaintifb^ 
mortgage,  and  they  cannot  free  themselves  from  liability  by  pay- 
ment of  the  proportionate  amount  decreed  by  the  lower  Court,  nor 
can  they  now  fall  back  on  any  former  lien  they  may  have  possessed, 
the  several  properties  in  their  hands  are  responsible  for  the  entire 
debt  due  under  the  plaintiflEs'  mortgage;  (iv)  that  as  to  defendant 
No.  2,  he  being  a  purchaser  of  one  of  the  mortgaged  properties 
after  the  hypothecation  and  sale  of  it  totbe  plaintifEs  is  in  the  same 
position  as  defendant  No.  1,  and  can  have  no  defence  to  the  suit. 
Defendant  No.  4,  whose  position  is  admittedly  identical  with  that 
of  defendant  No.  3,  in  his  appeal  urges  (i)  that^  as  he  purchased 
the  house  in  Bani  Mandui  in  satisfaction  of  his  prior  lien  under 
the  mortgage  of  the  4th  January  1866,  and  the  charge  now  set 
up  by  plaintifb  was  taken  subsequently  thereto,  and  with  full 
knowledge  of  a  condition  in  the  first  mortgage  against  alienation, 
that  they  are  precluded  from  enforcing  their  lien;  (ii)  that  the 
authorities  relied  upon  by  the  Subordinate  Judge  are  inapplicable 
to  the  present  suit ;  (iii)  that  the  Subordinate  Judge  should  have 
ordered  that  portion  of  the  mortgaged  property  in  the  hands  of 
defendant  No.  1  to  be  first  brought  to  sale,  and  only  in  the  event 
of  the  proceeds  of  such  sale  proving  insufficient  to  discharge  plain- 
tifb'  claim  to  direct  the  balance  to  be  realized  rateably  from  the 
property  held  by  defendant  No.  4.  The  petition  of  objections 
filed  by  defendant  No.  8  was  couched  in  similar  terms  and  urged 
like  points  to  those  oontained  in  the  grounds  of  appeal  of  defen- 
dant No.  4.  The  case  in  this  Co\irt  was  argued  before  Pearson, 
J.,  and  Oldfleld,  J.,  who  on  the  26th  July  last  delivered  judgment 
Pearson,  J.,  was  of  opinion  that  the  appeal  should  be  decreed, 
lEind  that  the  plaintifiEs'  claim  as  brought  should  be  allowed  with 
this  proviso,  that  such  portions  of  the  mortgaged  property  as 
remained  in  the  hand  of  defendant  No.  1  should  be  first  brought 
to  sale,  and  only  in  the  event  of  the  sale-proceeds  thereof  being 
insufficient  to  discharge  the  judgment-debt  should  recourse  be 
had  to  the  properties  in  the  hands  of  the  other  defendants.  Old- 
field,  J.,  dififered,  considering  that  there  should  not  be  an  order 
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dedaring  plaintifiB  entitled  to  resell  the  properties,  and  that,  as  i88l 
regards  defendants  Nos.  3  and  4,  the  suit  shoxdd  be  dismissed  Gata  Pea- 
with  oodis.   He  held,  howeyer,  that  the  claim  of  the  plaintifb  sas 
against  defendant  No.  1  personallj  and  the  mortgaged  properiy  Sa.lik  Pra. 
in  his  possession,  and  i^ainst  the  mortgaged  property  purchased  Q^YrPiu 
by  defendant  No.  2  shonld  be  decreed  in  full  with  costs.  sab 

V. 

No  question  arises  upon  this  reference  to  the  learned  Chief  ^a.ya  Piu- 
Jnstice  and  myself  in  respect  of  defendant  No.  2,  and  the  points 
npon  which  the  difference  in  opinion  has  occurred  between  my 
two  honourable  ooUeaguee  relate  to  the  claim  of  the  plaintiffs  as 
against  defendants  Nos.  8  and  4.  The  material  questions  for  con- 
sideration would  appear  to  be,  (i)  Did  the  defendants  Nos.  3  and  4 
by  their  several  purchases  on  the  27th  May  1873,  and  5th  Decem- 
ber 1876,  of  the  properties  respectively  mortgaged  to  them  by 
defendant  No.  1  on  the  1st  and  4th  January  18j66,  extinguish 
their  securities,  and  take  upon  themselves  the  liabilities  of  the 
mortgagor  to  charges  created  on  the  same  properties  by  the  mort- 
gagor subsequently  to  their  own  mortgages ;  (ii)  Assuming  that  the 
defendants  Nos.  3  and  4  are  so  liable,  must  not  the  plaintiffs,  having 
broken  up  their  mortgage  of  the  6th  December  1866,  by  purchas- 
ing part  of  the  property  mortgaged  to  them,  be  required  to  bring 
the  proportionate  value  of  such  property  to  the  original  mortgage 
into  calculation  in  order  to  estimate  what  amount  rateably  to  it  the 
other  properties  in  the  hands  of  defendants  Nos.  3  and  4  should 
contribute  P 

With  regard  to  the  first  of  these  two  p<^nts,  there  is  no  little 
difficulty  to  discover  from  the  authorities  any  very  precise  or  in- 
telligible principle  upon  which  to  determine  it.  Were  I  to  follow 
tiie  strict  rule  of  English  law  embodied  in  the  maxim  *^  Otnne  mq^'u$ 
oantinet  in  se  mintM^ "  the  case  would  be  free  from  complication, 
and  an  application  to  it  of  the  doctrine  of  merger,  that  whenever 
a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is  immediately 
annihilated,  or  in  the  law  phrase,  is  said  to  be  m^ged,  tiiat  is, 
sunk  or  drowned,  in  the  greater,"  would  conclude  the  matter* 
For  merger  applies  by  mere  operation  of  law  independently  of 
any  intention  of  the  parties  and  without  any  express  or  implied 
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1881  agreement  between  them  that  the  inferior  remedy  shonld  be 
Gay  A.  Pba-  ©^rfjinguished. — Price  v.  Moulton  (l).  Consequently  in  the  present 
SAD  case,  if  it  oan  be  said  that  the  defendants,  by  accepting  the  pro- 
Saue  Pba-  perties  mortgaged  to  them  as  part  payment  of  their  respeotiye 
Gata^ea  ^^^^'fif*£r®^®''^*^>  ^"^^  acquired  the  legal  estate  of  proprietors  in 
BAD  place  of  the  equitable  interest  of  mortgagees,  the  strict  application 
Gata  Pea-  before-mentioned  principle  would  easily  settle  the  question. 

SAD.  Even  where  a  mortgagee  confines  himself  to  purchasing  the 
equity  of  redemption  he  takes  the  conveyance  with  all  interme- 
diate incumbrances  of  which  he  has  notice. — Dart's  Vendors  and 
Purchasers,  5th  ed.,  vol.  2,  p.  918.  It  would  not,  however,  in  my 
judgment,  be  convenient  or  politic  in  administering  the  law  in  this 
coimtry  between  parties  to  mortgages  to  adopt  and  follow  these 
principles  of  merger  in  their  strictness  and  entirety.  It  seems 
more  consistent  with  the  equitable  doctrine  recognized  in  our  Courts 
to  accept  as  a  guide  the  proposition  enunciated  in  Story's  Equity 
Jurisprudence,  11th  ed.,  s.  1035c.,  that  the  question  a[s  to  whether  a 
mortgagee,  who  has  become  a  purchaser  of  his  security,  thereby  ex- 
tinguishes his  security,  may  be  controlled  by  the  express  or  implied 
intention  of  the  parties,  and  when  it  is  manifestly  for  the  interest  of 
the  person  in  whom  both  the  legal  and  equitable  titles  unite  to  keep 
the  incumbrance  alive.  Courts  of  Equity  will  imply  an  intention  to 
keep  it  alive,  unless  ''the  other  circumstances  of  the  case  repel 
such  a  presumption.  It  would  therefore  seem  that  in  the  pre- 
sent case  the  first  step  towards  arriving  at  the  proper  basis  upon 
which  to  discuss  the  matter  is  to  ascertain  the  precise  nature  of 
the  transactions  that  took  place  between  defendant  No.  1  and 
defendants  Nos.  3  and  4  on  the  27th  May  1873  and  the  5th 
December  1876,  respectively.  With  regard  to  defendant  No.  3 
the  transfer  to  him  of  the  shops  in  Motiganj  was  made  in  dis- 
charge of  the  mortgage-amoxmt  secured  by  the  deed  of  the  1st 
January  1866,  together  with  another  debt  of  Rs.  4,500  due  from 
defendant  No.  1.  As  to  defendant  No.  4,  he  was  the  holder  of 
a  decree  obtained  in  the  suit  brought  by  him  on  his  mortgage  for 
Bs.  3,452,  which  included  Es.  2,000  the  principal  sum  advanced 
with  interest  to  date  and  costs.  The  conveyance  to  him  of  the 
Bani  Mandui  house,  the  value  of  which  was  taken  at  Bs.  1,950,  was 

(1)  10  C.  B.,  880. 
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a  payment  to  that  extent  on  aocotint  of  the  judgment<lebt,  and  the  1881 
new  bond  that  was  taken  secured  the  balance  of  Es.  1,500.  Looking  ^^^^  p 
at  these  circmnstanees,  can  it  be  said  that  the  defendants  Nos.  8  and  sad 
4,  at  the  time  they  became  purchasers  of  the  properties  pledged  to  Salie  *P 
them,  intended  to  surrender  their  securities  and  to  adopt  the  posi- 
tion  of  their  mortgagor  with  its  liability  to  satisfy  charges  upon  ^^^tjl 
the  properties  created  by  him  subsequently  tp  their  own?  For  it  q^'^ 
must  be  borne  in  mind  that  this  is  not  a  suit  by  the  second  mort-  ^ai>. 
gagee  to  redeem  a  prior  incumbrance,  so  as  to  make  his  own 
security  a  first  charge,  but  a  specific  claim  on  the  basis  of  his 
second  mortgage  to  fix  the  liability  to  discharge  it  on  defendants 
Nos.  3  and  4  by  sale  of  the  properties  purchased  by  them  from 
the  mortgagor.  Nor  do  the  plaintifb  in  any  waypfopose  to  make 
proTision  for  the  discharge  of  the  mortgage-debts  originally  incur- 
red to  defendants  Nos.  3  and  4.  On  the  contrary,  they  treat  them 
as  satisfied  and  the  securities  given  for  them  as  being  dead,  in 
fact  they  assert  the  right  of  first  mortgagees,  though  upon  what 
precise  principle  of  equity  they  claim  to  have  their  position  thus 
bettered  is  not  altogether  clear.  It  seems  to  me  only  reasonable 
to  presume  that  defendants  Nos.  8  and  4,  knowing  as  they  did  of 
the  subsequent  charges  to  plaintiffe,  and  the  preservation  of  their 
mortgages  being  manifestly  to  their  interest,  must  at  the  time  of 
the  execution  of  the  several  sale- deeds  have  intended  to  keep 
their  original  securities  alive.  Necessarily  they  could  effectuate 
no  contract  behind  the  back  of  the  second  mortgagees  that 
oould  defeat  their  lien,  which  to  this  moment  is  in  full  force 
and  effect ;  and  were  the  plaintiffs  in  the  present  case  asking 
to  redeem  the  mortgages  of  defendants  Nos.  3  and  4,  it  is  not 
very  easy  to  see  what  defence  could  be  made  to  such  a  claim. 
But  this  is  not  the  relief  sought,  and  having  regard  to  the  frame 
of  the  suit  I  agree  with  my  honorable  colleague  Mr.  Justice  Old- 
field  that  defendants  Nos.  3  and  4  are  entitled  to  resist  the  sale 
prayed  by  the  plaintiffs.  I,  therefore,  concur  with  him  in  thecon- 
clusions  he  has  arrived  at  upon  the  first,  and  indeed  the  only  question 
upon  which  he  differed  with  Mr.  Justice  Pearson,  and  I  hold 
that  as  to  defendants  Nos.  3  and  4  the  suit  should  be  dismissed. 
With  regard  to  the  second  point,  entertaining  the  view  I  do  upon 
the  first  it  becomes  unnecessary  to  discuss  it,  though  I  may  add 
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1S81      that  I  am  dehrlj  of  dprnion  QiAt  ike  law  in  regard  to  it  ae  laid 
dewft  hj  the  Subordinate  Judge  and  reeapitnlaited  by  Mr.  Justioe 


GatiPba-  ^ 

81B      Oldfield  is  correct. 


SaliiTpba.  DeersB  modified. 

81D.   

li^a  3f»*.  Jfii^tcd  Oldfield  and  Mtm  Justice  Seraighi. 

^  GUMANI  (Plaiktipp)  v.  HABDWAB  PANDEY  and  omu 

Gaya  Pba.  ' 

BAD,  (PbPBKDAHTS).* 

1881      dtiaehmeMt  of  Immoveable  propertjf^Material  mUdeseription — FrhaU  alU 
April  26.  ,      ^  •  X 
  enation  after  attachment^ Act  Z  of  1877  (Ctvil  Procedure  Code), 

«.  287, 274,  276. 

Application  was  made  for  the  attachment  in  execution  of  a  decree  of  a  moafl 
holding  belonging  to  the  judgment-debtor.  The  numbers  and  areas  giren 
in  such  application  as  the  numbers  and  areas  of  the  lands  comprised  in  sueh 
holding  were  the  numbers  and  areas  of  certain  rerenue-paying  lands,  and  were 
not  the  numbers  and  areas  of  any  lands  heldasmuafiby  thejudgment-debtar. 
The  order  of  attachment  described  the  property  as  described  in  the  application 
for  attachment.  The  jadgment-debtor  having  alienated  by  sale  a  muafi  hold- 
ing belonging  to  him,  the  decree-holders  sued  to  have  such  alienation  set  aside 
as  Toid  under  the  provisions  of  s.  276  of  Act  X  of  1877.  Held  that,  having  re- 
gard to  the  description  given  in  the  application  for  attachment  and  Hke  order  of 
attachment,  it  could  not  be  said  that  the  muafi  holdinglalienated  by  the  judg- 
ment-debtor was  under  attachment  at  the  time  of  the  alienation,  and  its  ali- 
enation was  therefore  not  void  under  s.  276  of  Act  X  of  1877.  JB&iialso 
that  the  material  misdescription  of  the  property  in  this  case  in  the  order  of 
ilttachment  protected  the  alienees  who  were  bond  fide  purchasers,  from  having 
the  alienation  set  aside  as  void  under  s.  276,  as  the  attachment  oould  not 
under  the  circumstances  be  held  to  have  been  *'  dalf  intimated  and  made 
known"  as  required  by  that  section. 

The  plaintijQ  in  this  suit  claimed  possession  of  certain  lands  by 
yirtue  of  a  conveyance  dated  the  6th  September,  1878,  The  prin- 
cipal defendants  in  the  snit  were  the  holders  of  a  decree  agidiist  the 
vendors  of  such  lands  to  the  plaintiff.  Such  defendants  alleged  in 
defence  of  the  suit  that,  at  the  time  of  the  oonveyanoe  of  snoh  lands 
to  the  plaintiffs,  sndi  lands  were  under  attcbchment  in  exedution 
of  their  decree  against  the  vendors  to  the  plaintiff^  a&d  tiiat 
in  consequence,  under  the  provisions  of  s.  276  of  Act  X  of  1877, 

•  Second  Appeal  No.  1006  of  1880,  from  a  decree  of  Maulvi  Mahmud 
Bakhsh  Additional  Subordinate  Judge  of  Ghd«ipur,  dated  the  6th  Aumt. 
1880,  affirming  a  decree  of  Munshi  Manmohan  LaL  'M'nngif  of  Bailia,  &bdd. 
the  28th  May,  1880. 
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tlie  oonveyanoe  to  the  plaiixtifE  was  void.    The  plaintiff  denied  1881 
that  such  lands  were  nnder  attachment  in  exeoution  of  the  decree  Gumani 
of  the  defendants  at  the  time  of  svich  conveyance.    Both  the 
lower  Courts  dismissed  the  suit,  holding,  with  reference  to  the  pl^^? 
attachment  proceedings,  that  such  lands  were  under  attachment 
when  conveyed  to  the  plaintiff,  and  such  oonveyimce  was  con- 
sequently void  under  the  provisions  of  s.  276  of  Act  X  of 
1877. 

On  second  appeal  the  plaintiff  contended  that,  on  the  proper 
construction  of  the  attachment  proceedings,  such  lands  were  not 
under  attachment  at  the  time  of  their  conveyance  to  him^  and 
such  conveyance  was  therefore  not  affected  by  the  pvovieions  of 
B.  276af  ActXof  1877. 

Mr.  Conlan  and  Lala  Lalta  Fraaad  for  the  app^ant 

Munshi  Manuman  Prasad^  Pandit  Ajudhia  Nath,  and  Mr. 
Simeon  for  the  respondents. 

The  judgment  of  the  Court  (Oldfieij),  J.,  and  Straight,  J.) 
tww  delivered  by 

Oldfislb,  J.—The  plaintiff  has  bought  from  certain  jndgment- 
debtors  of  tiie  answering  defendants-respondents  before  us  3  bighas 
15  biswas  of  muaft  or  revenue- free  land  bearing  in  the  revenue 
registers  the  No.  28.  The  question  is  whether  the  sale  is  void 
under  s.  276,  Civil  Ptooedure  Code,  by  reason  of  the  land  hav- 
ing been  attaohed  by  the  respondents  at  the  time  of  sale  in  execu* 
tion  of  their  decree.  We  find  by  a  reference  to  the  application 
for  attachment  that  the  respondents  applied  for  attachment  of 
their  judgment-debtors'  interests  in  a  muafi  holding,  and  they  ap- 
pended a  list  of  the  property  in  which  it  was  described  as  a  muafi 
holding,  formerly  recorded  in  the  name  of  Bechu  Chaubey,  and 
afterwards  of  his  own  son,  Shankar,  from  whom  it  was  bought  by 
Oanga  Bishan  and  Badha  Pandey,  and  at  the  time  in  possession  of 
the  judgment-debtor,  the  sister  of  Badha  Pandey,  and  the  hold- 
ing is  stated  to  have  measured  at  the  settlement  of  1237,  3  bighaa 
4  biswas,  and  at  the  present  time  6  bighas  12  biswaa  13  dhnss,  and 
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1881      the  details  of  the  said  6  bighas  12  biswas  13  dhurs  are  giyen  at 

GuiujrP  pap^r,  thuB:— 

V.                                               ^  Bighas.  Biswas.  Dhurs. 

Habdwab                      4               ...        1  6  16 

Pakdbt.  ^^^^    ;                      0  12  4 

No.  19   ...  ...       0  16  0 

„   27   1  9i  0 

•„  136   ...  ...       2  10  O'PabUc  potd. 

Total         ...        6  12  13 

Deduct  2  bighas  12  biswas  and  13  dhurs  in  Shankar  Chaubey's  possession,  bal- 
ance 4  bighas  of  land  of  which  the  judgment-debtor's  share  is  stated  to  be  2 
bighas. 

The  attachment  was  made  by  an  order  under  s.  274,  Giyil 
Procedure  Code,  describing  the  property  in  the  terms  of  the  above 
application.    It  appears,  however,  that  the  lands  with  numbers 
and  area  above  given  are  not  a  muafi  holding,  but  are  in  fact  revenue 
paying  lands,  and  do  not  correspond  either  in  numbers  or  area 
with  any  muafi  holding  of  the  judgment-debtor,  and  it  is  con- 
tended that  the  plaintiff,  who  bought  a  particular  muafi  holding 
No.  28,  comprising  3  bighas  15  biswas,  cannot  be  held  to  have 
bought  any  land  under  attachment,  or  be  liable  to  have  his  pur- 
chase set  aside  under  s.  276,  Civil  Procedure  Code.    The  conten- 
tion is  in  our  opinion  valid.   In  order  to  ascertain  what  was 
attached  in  fact,  we  have  to  look  at  the  order  made  under  s.  274. 
The  description  of  the  property  given  in  that  order  is  the  same  as 
the  respondents  gave  in  their  application  under  the  requirements  of 
8.  237,  which  directs  that  a  description  of  the  property  sufficient 
to  identify  it  be  given  at  the  foot  of  the  application.   It  is,  how- 
ever, impossible  to  say  with  regard  to  this  description  that  the 
particular  land  bought  by  the  plaintiff  was  attached ;  for,  though 
referring  to  a  muafi  holding,  the  particular  land  pointed  out  is  of 
another  description,  and  if  we  look  at  that  part  of  the  description 
which  gives  numbers  and  area,  and  for  purposes  of  identification 
this  is  the  most  important  part,  it  in  no  way  applies  to  the  land 
plaintiff  bought,  but  on  the  contrary  it  refers  to  quite  a  different 
property.   It  may  have  beeu  the  intention  of  the  respondent  to 
attach  the  muafi  holding,  and  the  reference  to  numbers  and  area  may 
have  been  an  error,  but  it  is  equally  open  to  contend  that  he  intend- 
ed to  attach  the  revenue  paying  land,  and  his  error  was  in  calling 
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it  mnafi  land.   At  any  rate  it  is  impossible  to  hold  that  the  land  1881 

No.  28,  comprising  3  bighas  16  biswas,  bought  by  plaintiff  was  Gumani 

attached  under  the  order.    Besides  the  very  material  misdescrip-  „ 

11abdwa.b 

tion  of  the  land  as  applied  to  the  land  plaintiff  bought,  entered  in  Pandbt. 
the  order  of  attachment,  will  protect  a  bond  fide  purchaser  like  the 
plaintiff  from  having  his  purchase  set  aside  under  s.  276,  as  the  at- 
tachment ca];inot  under  the  circiunstances  be  held  to  have  been 
"  duly  intimated  and  made  known "  as  required  by  the  section. 
We  decree  the  appeal  and  set  aside  the  decrees  of  the  lower 
Courts,  and  decree  the  claim  with  costs. 

Appeal  alhwed. 

Before  Mr.  Justice  Oldfield'and^Mr.  Justice  Straight, 

BAM  DIAL  (Plaintifp)  v.  MAHTAB  SINGH  and  othbbs 

(Dbpbndants).*  1881 
Sale  in  execution — Order  of  attachment  and  sale-notifications  not  signed  by    -^P^^  26. 
Judge  but  by  Munsarim — Sale  set  aside — Suit  to  have  sale  confirmed-^ 
Act  rm  of  1859  (Civil  Procedure  Code),  ss,  222,  256,  2b7— Equitable 
estoppel* 

On  the  2l8t  Angngt,  1876,  certain  immoveable  property  belonging  to  Jf  was 
put  up  for  sale  and  was  purobased  by  B,  On  the  20tk  April,  1877,  such  sale 
was  set  aside  nnder  s.  256  oi  Ad  YIII  of  1859,  on  the  gronnd  that  the  order 
attaching  such  property  and  the  notifications  of  sale  had  not,  as  required  by 
8.  222,  been  signed  by  the  Court  executing  the  decree  but  by  the  Munsarim  of 
the  Court.  On  the  27th  June,  1877,  M  conveyed  such  property  to  R,  who 
purchased  it  bond  fide,  and  for  value,  and  satisfied  the  incumbrances  existing 
thereon.  On  the  15th  April,  1878,  R  sued  H  and  M  to  have  the  order  setting 
aside  such  sale  set  aside,  and  to  have  such  sale  confirmed  in  his  favour,  on  the 
ground  that  it  had  been  improperly  set  aside  under  s.  256  of  Act  VIII  of  1859, 
the  judgment-debtor  not  having  been  prejudiced  by  the  irregularities  in  respect 
whereof  such  sale  had  been  set  aside.  Held  by  Oldfibld,  J.,  that, 
although  such  sale  might  have  been  improperly  set  aside,  yet  inasmuch 
as  the  order  of  attachment  and  the  notifications  of  sale  could  have  no  legal 
effect,  having  been  signed  by  the  Munsarim  of  the  Court  executing  the  decree, 
and  not  by  the  Court,  as  required  by  s.  222  of  Act  YIII  of  1859,  and  inasmuch 
as  it  would  be  inequitable,  after  the  incumbrances  on  such  property  had  been 
satisfied  and  the  state  of  things  changed,  to  allow  R,  after  standing  by  for  a 
year,  and  permitting  dealings  with  the  property,  to  come  in  and  take  advantage 
of  the  change  of  circumstances  and  obtain  a  property  become  much  more 
valuable  at  the  price  he  originally  offered,  R  ought  not  to  obtain  the  relief 
which  he  sought. 

*  First  Appeal.  No.  1 13  of  1879,  from  a  decree  of  Maulvi  Farid-ud-din  Ahmad» 
Subordinate  Judge  of  Aligarh,  dated  the  30th  June,  1879. 
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Iggl         iEeld  by  flTBiiaHT,  J.jihfttthe  hfii  iliat  theConrtexetuting  ^  deweeliBd 

 not  iigned  ttte  order  of  attachment  and  the  notificationB  of  sale  Titiated  the  pn)- 

^^^  J^^^  oeedings  in  execution  ah  initio,  and  rendered  the  sale  which  B  desired  to  hare 
Mahtab    confirmed  void,  and      suit  therefore  failed,  and  had  properly  been  diismissed. 


Oertatn  immDveable  property  was  put  up  ior  sale  on  the  21rt 
August,  1876,  in  execution  of  a  decree  held  by  one  Jag  Ram  againgt 
one  Mahtab  Singh,  and  was  purchased  by  the  plaintiff  in  this  suit 
for  Rs.  1,725.  Mahtab  Singh  objected  to  the  sale ;  and  on  the  30th 
April,  1877,  the  Court  executing  the  decree  set  the  sale  aside  on 
the  ground  that  the  order  of  attachment  and  the  notifications  of  sale 
had  not  been  si^ed  by  the  Court  itself  but  by  the  Munsarim  of 
the  Court.  On  the  27th  June,  1877,  Mahtab  Singh  conveyed 
the  property  to  the  defendants  in  this  suit  for  a  consideration 
of  Rs.  29,000.  The  purchase-money  coDsisted  of  the  following 
items,  namely,  a  set-oS  of  Rs.  5,182  due  on  a  decree,  and  of 
Us.  10,418  due  on  a  mortgage,  by  the  vendor  to  the  defend- 
ants ;  a  Hset-ofE  of  Bs.  8,000,  the  purchase-money  of  certain  property 
pmrchased  by  the  vendor  from  the  defendants;  Rs.  1,000  left 
with  the  defendants,  to  be  paid  in  satisfaction  of  a  decree  held 
by  one  Munna  Lai  against  the  vendor;  and  Rs.  4,400  left 
with  the  defendants  to  be  paid  in  satisfaction  of  two  decrees  held 
by  Jag  Ram  against  the  vendor.  On  the  15th  April,  1878,  the 
plaintiff  instituted  the  present  suit  against  the  defendants  to  have 
the  order-setting  aside  the  sale  set  abide,  and  to  have  the  sole  con- 
firmed in  his  favour.  The  defence  set  up  by  the  defendants,  the 
grounds  on  which  the  Court  of  first  instance  dismissed  the  suit, 
and  on  which  the  plaintiff  appealed  to  the  High  Court,  are  fully 
stated  in  the  judgment  of  Oldfield,  J. 

Pandit  Jjudhia  Nath  and  Lala  HarkUhen  Das  for  the  appel- 
ant. 

Mr.  Howdl^  Munshi  Hanuman  Prasady^ni  Babu  Jogindro  Nath 
Chaudri  for  the  respondents. 

The  following  judgments  were  delivered  by  the  High  Court  :— 

Oldfield,  J.— The  plaintiff  bid  for  the  property  in  suit  at  an 
auction-sale  in  locution  of  a  decree  against  Mahtab  Singh,  and  it 
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was  knooked  dovn  to  him  on  the  21st  August,  1876yfor  Bs.  1,735.  iggi 
Mahtab  Singh  urged  objections  to  the  sale,  one  objection  being 
that  the  sale  was  Yoid  by  reason  of  ^regularity  in  warrant  for  v'. 
attachment  and  notiees  of  sale,  inasmuch  as  they  bore  the  signature  ^^^^ 
of  the  Hmsarim  or  Olerk  of  the  Court,  and  not  of  the  Judge,  and 
the  Judge  allowed  the  objection  and  set  aside  the  sale  on  the  30th 
April,  1677.  The  plaintiff  instituted  this  suit  on  the  15th  ApnLf 
1878,  to  haye  the  Judge's  order  set  aside  and  his  right  declared  to 
have  the  sale  oonfirmed  in  his  favour,  on  the  ground  that  the  Judge 
failed  to  determine  if  the  judgment-debtor  had  sustained  any  mate- 
rial injury  from  the  irregularity  complained  of  and  alleging  that 
ha  had  not  sufEered  thereby.  Since  the  date  the  sale  was  set  aside 
Hira  Lai  and  others  have  purchased  the  property  from  Mahtab 
Singh,  and  discharged  the  liabilities  due  on  it,  and  they  are  the 
principal  defendants  in  the  ca&e,  /and  pleaded,  inter  alia^  that  the 
suit  is  not  maintainable,  having  regard  to  the  provisions  of  s,  257, 
Act  VIII  ©f  1859,  a$  the  order  setting  astda  the  sale  was  final,  and 
that  the  in^egulartty  complained  of  affprded  a  valid  ground  tar 
setting  aside  the  sale,  and  they  pleaded  that  the  plaintiff  oould  not 
Booeeed  against  them,  the  purchasers  from  the  judgm^t-debtor. 
The  Snbordmote  Judge  has  held  ifisi  the  Judge  in  setting  aside  ttie 
sale  was  acting  within  his  jurisdiction  under  the  provisions  of  s.  366, 
Act  VlLL  of  1859 ;  that  he  dealt  with  the  objections  as  coming 
within  the  scope  of  the  section  and  as  establishing  material  irre- 
golaritj  and  substantial  injury  to  the  judgment-debtor ;  and 
his  order  being  made  in  the  exercise  of  Hue  powm  vested  in  him 
by  s.  35^9  a  regular  suit  oannot  be  instituted,  the  order  setting 
^de  the  sale  being  0nal.  He  further  held  that  the  sale  )iad  heea 
properly  set  aside  on  the  facts  (^own,  and  that  it  would  be  a  hard 
mjuatiee  to  i$ie  answering  defendants  to  allow  the  daim,  as  they 
lure  bond  fide  piordbaaiers  froBOi  Mahtab  Singh,  and  have  dischaxged 
bis  liabilities,  and  it  would  nojt  be  equitable  to  allow  the  plaiptifito 
oonae  in,  i^er  standing  by  so  long  since  the  sale  was  set  aside, 
and  obtain  the  property  now  free  from  UaJbUities,  at  the  price  he 
bid  for  it  when  incumbered,  and  he  dismissed  the  suit.  The  plain- 
tiff has  appealed*  The  decision  oi  the  majority  of  this  Court  in 
Deum  Bingf^  v.  Bharc^  Bin^h  (1)  has  been  pressed  opcm  na  as 
(1)  I.  L.  E.,  3  All.,  206. 
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1881      an  anthority  far  holding  that  the  present  suit  is  not  barred  by 
Eam  Dial       terms  of  s.  257,  Act  VIII  of  1859.   I  myself  dissented  from  the 
M  HTAB  taken  by  the  majority  of  the  Court  in  that  case,  but  I  feel 

Singh,  myself  bound  to  6W5cept  the  ruling  so  far  as  it  is  applicable  to  the 
case  before  us.  Assuming,  however,  that  it  is  an  authority  far 
holding  that  the  present  suit  is  maintainable,  and  we  are  at  liber^ 
to  determine  if  the  Judge's  order  setting  aside  the  sale  was  properly 
made  or  not,  and  if  not  to  set  it  aside  and  declare  plaintiff's  right 
to  have  the  sale  confirmed  to  him,  I  am  not  disposed  to  do  so  withre- 
ferenceto  some  of  the  grounds  on  which  the  Subordinate  Judge  pro- 
ceeds. The  fact  that  the  order  of  attachment  and  notices  of  sale  were 
not  issued  under  the  signature  of  the  J udge  but  of  the  Munsarim  as 
though  emanating  from  him,  constituted  serious  irregularitieB  of 
procedure.  Orders  so  issued  could,  properly  speaking,  have  no 
legal  effect,  since  s.  222,  Act  VIII  of  1859,  requires  that  the 
warrants  for  execution  shall  be  signed  by  the  Judge ;  the  Munsarim 
had  no  power  to  sign  them,  having  regard  to  his  duties  as  declared 
in  s.  24  of  Act  VI  of  1871  (Bengal  Civil  Courts  Act),  and  the  orders 
of  the  Court  made  in  pursuance  of  the  provisions  of  s.  24.— (Cir- 
cular Order  No.  9,  dated  the  19th  August,  1870.)  Moreover  the  sale 
could  not  now  be  confirmed  in  plaintiff's  favour  without  serious 
injustice  to  the  respondents  who  have  purchased  the  property  from 
Mahtab  Singh,  bond  fide^  and  for  value,  and  to  whom  at  the  time 
of  the  sale  Mahtab  Singh  was  able  to  confer  a  good  title,  since  the 
sale  at  which  plaintiff  bid  could  not  become  absolute  without  con- 
firmation. Since  the  date  of  the  auction-sale  also  the  liabilities  on 
the  property  have  beei^  satisfied,  and  the  state  of  things  baa 
materially  changed,  and  it  would  be  inequitable  to  allow  plaiatiff^ 
after  standing  by  for  a  year,  and  permitting  dealings  to  be  made 
with  the  property,  to  come  in  and  take  advantage  of  the  change  of 
circumstances  and  obtain  a  property  become  much  more  valuable 
at  the  price  he  originally  offered.  I  refuse  therefore  to  give  a 
declaration  of  his  right  to  have  the  sale  confirmed  to  him,  and  I 
would  dismiss  the  appeal  with  costs. 

Straight,  J. — ^I  concur  with  my  honorable  colleague  that  the 
plaintiff's  daim  should  be  disallowed  and  this  appeal  dismissed. 
I  am  of  opinion  that  the  sale  in  execution  at  which  the  plaintiff 
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boaght  was  wholly  Toid,  and  that  the  absence  of  the  signature  of  1881 
the  Jndge  from  the  warrant  of  attachment  vitiated  the  proceedings  Eam  Dial 
in  execution  ab  initio.  The  language  of  s.  222,  Act  VIII  of  1859,  -^^'^^^ 
is  plain  and  positive,  and  it  seems  to  me  impossible  to  hold  that  Singh. 
the  order  directing  attachment  is  not  a  warrant  within  the  meaning 
of  that  section.  Whether  it  was  directed  to  the  Nazir  or  other 
person  to  seize  the  moveable  property  of  a  judgment-debtor,  or 
to  the  judgment-debtor  himself  prohibiting  him  from  alienating 
his  immoveable  property,  it  was  an  order  essentially  in  the  nature 
of  a  warrant,  and  as  such  required  the  Judge's  signature  under  the 
old  law.  It  was  contended  for  the  appellant  at  the  hearing  that 
this  objection  was  not  taken  by  the  judgment-debtor  in  the  grounds 
upon  which  he  asked  for  cancelment  of  the  sale,  and  the  Judge  had 
no  right  to  entertain  it  by  his  own  motion.  I  am  by  no  means 
sure  that  this  plea  has  any  foundation  in  fact,  for  I  find  the  Judge 
remarks  in  his  judgment  that  the  first  contention  on  the  appel- 
lant's partis  that  no  sale  properly  so  called  took  place,  that  is,  that 
all  proceedings  were  vitiated  ab  initio  by  the  irregularity  of  the 
warrant  of  execution,  which  ought  not  only  to  bear  the  seal  of  the 
Court,  but  also  shall  be  signed  by  the  Judge.  "  Even  if  this  point 
had  not  been  started  by  the  judgment-debtor,  I  think  it  would  have 
been  competent  for  the  Judge  himself  to  take  notice  of  it,  going  as 
it  does  to  the  very  root  of  the  proceedings.  But  under  any  circum- 
stances, we  in  a  suit  like  the  present,  which  practically  invites  us 
to  confirm  a  sale  by  declaring  the  plaintiff's  right  to  have  it  con- 
firmed, are  in  my  opinion  not  only  entitled  but  bound  to  closely 
eorutinize  all  the  proceedings  in  execution  to  ascertain  whether 
Buch  sale  was  a  valid  and  binding  one.  This  I  have  already  said 
it  was  not,  and  the  foundation  of  the  plaintiff's  claim  therefore  falls 
away.  I  say  nothing  as  to  his  conduct  in  holding  back  until 
almost  the  very  last  moment  from  instituting  his  suit,  though  I  am 
glad  to  think  that,  from  the  point  of  view  from  which  I  regard  the 
case,  the  subsequent  innocent  purchasers  from  the  judgment-debtor 
will  obtain  the  property,  they  have  not  only  bought  and  paid  for, 
but  the  inoumbrances  upon  which  they  have  discharged. 

Appeal  dimiased. 
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B^ort  Mr.  Justice  SpanhU  and  Mr,  Justice  Straight. 

BADBI  PEASAD  (PLinmPF)  r.  DAULAT  EAM  (DBFBifDAHT) 

Mortgage^Agresment  to  convey  the  mortgaged  property  in  ease  ofdefoHlt — 
Suit  for  specyic  performance  of  contract— First  and  Second  mortgagees^ 
Act  I  of  mi  (Specific  BelirfAct)y  s.  27  (6). 

On  the  7th  February,  1873,  F  mortgaged  the  equity  of  red^ptioo  of  fi 
certain  estate  to  B  and  O,  On  the  7th  August,  1877,  he  mortgaged  sudi  ee- 
tate  to  P,  agreeing  that,  if  he  failed  to  pay  the  mortgage  money  within  the 
time  fixed,  he  would  convey  such  estate  to  P,  and  that,  if  he  failed  to  exe< 
cute  such  couTeyance,  P  should  be  competent  to  bring  a  suit  "  to  get  a  sale 
effected  and  a  deed  of  absolute  sale  executed.  "  On  the  6th  October,  1877, 
F  mortgaged  such  estate  to  B  and  2).  By  this  mortgage  the  lien  crested  by 
the  mortgage  of  the  7th  February,  1878,  was  extingwisfaed.  In  Decemiier, 
1877,  B  and  D  obtained  a  decree  against  jF*on  the  mortgage  of  the  6ih  Octo- 
ber, 1877,  and  in  June  1878,  in  execution  of  that  decree,  such  estate  was  put 
up  for  sale  and  was  purchased  by  2>.  In  February,  1 880,  P  sued  F  and  D 
for  the  execution  of  a  couTcyanee  of  such  estate  to  him  in  accordance  with 
F's  agreement  of  the  7th  August,  1877. 

JBeld  that  the  mortgage  of  the  7th  August,  1877,  was  not  in  the  naiuie  of  a 
mortgage  by  condtiional  sale  and  there  was  no  necessity  for  P  to  take  pro- 
ceedings to  foreclose  the  mortgage^  and  the  suit  was  maintainable.  Also, 
that,  assuming  that  D  had  no  notice  of  the  agreement  of  the  7th  August,  1877^ 
it  was  very  doubtful  whether  under  s.  27  (6)  of  Act  I  of  1877  D  could  claim 
that  specific  performance  of  that  agreement  should  not  be  granted,  inasmuch 
as  the  contest  lay  between  a  prior  and  subsequent  lien  created  upon  the  same 
property,  which  had  passed  to  the  transferee  under  a  sale  in  execution  of  a 
decree  for  the  enforcement  of  the  subsequent  lien. 

The  facts  of  this  oase  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgi^ent  of  the  High  Court. 

Mr.  Conlan  and  Pandit  Ajudhia  Nath  for  the  appellant. 
Pandit  Btshambar  Nath  and  Babn  Oprokoih  Chander  Mttkerji 
for  the  respondent. 

The  judgment  of  the  Court  (Spankib  J.,  and  Straight,  J.) 
was  delivered  by 

Straight,  J.^This  is  a  suit  for  speoifio  performanoe  of  a  eon- 
tract,  as  also  for  the  possession  of  certain  immoyeable  property. 
The  following  are  the  oiroumstanoes  of  the  case.  Paiz  Bakhsh 
Ehan,  defendant,  was  the  owner  of  zamindari  shares  in  Muhammad 

*  First  Appeal,  No.  71  of  1880,  from  a  decree  of  Bai  Bakhtawar  Singh* 
Subordinate  Judge  of  Meerut,  dated  ike  13th  March,  1880. 
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pnr  Ealan  and  mauza  Oanatira  Shaikh,  sila  Bnlandshahr.  Some-  188I 
time  prior  to  Febrnaoy,  1873,  he  mortgaged  his  share  in  Qanatffa  J^^J^^T^T 
Shaikh  to  one  Ghulam  Hnsain  for  an  advance  of  Rs.  300.  On  sad 
the  7th  Eehruary,  1873,  having  obtained  a  loan  from  Balkishan  Paulit 
deceased,  represented  in  this  suit  by  his  sons,  and  Ganga  Ram  of 
Rs.  400,  Faiz  Bakhsh  Khan  pledged  and  hypothecated,  as  security 
for  the  same,  his  equity  of  redemption  in  the  share  already  mort- 
gaged to  Ghulam  Husain.  Interest  was  to  be  paid  on  the  Rs.  400  at 
the  rate  of  Re.  1-12-0  pa*  cent,  per  mensem,  at  the  end  of  every 
six  months,  and  in  case  of  default  of  a  single  day,"  it  was  to  be 
increased  to  Rs.  2  per  cent,  per  mensem  from  the  date  of  the  exe- 
cution of  the  bond.  On  the  7th  August,  1877,  in  consideration  of 
Rs.  8,400,  .cash  actually  advanced  to  him,  or  paid  on  his  behalf, 
Faiz  Bakhsh  Khan  made  another  instrument  in  favour  of  Badri 
Prasad,  plaintiff  in  the  present  suit,  and  his  now  deceased  brother 
Reun  Prasad,  bankers  of  Bulandshahr,  which  after  providing,  among 
other  matters,  that  the  amount  was  to  be  repaid  within  two  years^ 
with  interest  at  Re.  1-4-0  per  cent,  per  mensem,  went  on  to  say : — 
"I  pledge  and  hypothecate  my  7^  biswa  zamindari  share  in  mauza 
Muhammadpur :  also  one  biswa,  two  biswansis,  four  nanwansis,  nine 
tanwansis  zamindari  share  in  mauza  Ganaura  Shaikh ;  I  shall  not 
transfer  them  anywhere :  should  I  do  so,  the  same  vdU  be  null 
and  void:  if  I  fail  to  pay  the  said  sum  within  the  above  term,  I 
shall  make  a  sale  of  the  said  shares,  and  if  I  do  not  effect  the  sale 
theceof  and  bring  any  objections,  then  the  creditors  shall  be  com- 
petent on  the  basis  of  this  contract  to  bring  a  daim  to  get  a  sale 
effected  ooid  a  deed  of  absolute  sale  executed."  This  instrument  was 
duly  registered  at  Bulandshahr  on  the  7th  August,  1877.  On  the 
6th 'October^  1877,  Faiz  Bakhsh  Khan  executed  a  bond  to  Balkishan 
deoeased  and  his  son  Daulat  Ram,  defendant  No.  2,  for  Rs.  1,200, 
the  details  of  the  payment  of  which  amount  is  entered  at  the  foot 
of  the  document  to  the  following  effect.  The  sum  of  Rs.  848  was 
taken  to  be  the  total  amount  of  principal  and  ijaterest  due  to  date 
upon  the  bond  of  7th  February  1873,  from  ^aiz  Bakhsh  Khan 
to  Balkishan  and  Ganga  Ram.  Of  this  Rs.  424  was  to  be  consi- 
dered as  having  been  paid  to  Balkishan  and  Rs.  424  was  left  in  his 
hands  to  discharge  Ganga  Ram  his  co-obPgee.  The  remaining 
Rs.  352  was  taken  in  cash  by  the  obligor.   The  security  given  was 
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1881  as  follows : — I  pledge  and  hTpotheeate  in  this  bond  a  one  biswa  2^ 
Badbi  Pba-  bis^ansi  zamindari  share  in  the  12^  biswa  thoke  of  manza  Gbnaura 


Shaikh,  which  shall  remain  hypothecated  nntil  payment  of  this  Bum : 


Daulat  I  shall  not  hypothecate  it  to  any  one  else :  I  shall  pay  the  interest 
of  Ee.  1-8-0  per  cent,  per  mensem  at  the  end  of  every  year: 
should  I  fail  to  pay  the  interest  at  the  end  of  any  year,  I  shall  pay 
interest  on  that  interest  also  at  the  same  rate  of  Be.  1-8-0." 

On  the  20th  December,  1877,  Balki&han  and  Daulat  Bam 
obtained  a  decree  against  Faiz  Bakhsh  Ehan  upon  his  bond  of  6th 
October,  1877,  and  in  execution  on  the  20th  June,  1878,  brought 
to  sale  his  share  in  mauza  Ganaura  Shaikh,  Daulat  'Ram  one  of 
the  decree-holders  himself  purchasing  it.  The  present  suit  was 
instituted  on  the  2nd  of  February,  1880,  after  demand  made  upon 
Faiz  Bakhsh  Khan  to  execute  a  sale-deed  in  accordance  with  the 
terms  of  the  contract  of  7th  August,  1877,  and  refusal  by  him  to 
do  so.  The  Subordinate  Judge  decreed  the  plaintiff's  claim  in  bo 
far  as  it  related  to  Muhammadpur,  but  he  dismissed  it  as  regards 
mauza  Ganaura  Shaikh.  The  appeal  before  us,  in  which  the 
plaintifE  is  the  appellant,  solely  relates  to  this  last  mentioned 
property,  and  the  pleas  taken  are  in  substance  that,  when  the  new 
bond  of  6th  October,  1877,  was  executed,  the  old  contract  of  7th 
February,  1873,  came  to  an  end,  and  that  under  the  bond  of  61ih 
October,  1877,  the  defendant  Daulat  Ram  and  his  deceased  father 
Balkishan  could  have  no  lien  on  mauza  Gunaura  Shaikh  in  face 
of  the  plaintiff's  security  thereon  of  the  preceding  month  of  August. 
On  the  part  of  Daulat  Ram,  respondent,  it  is  Tirged  that  the  grant 
of  specific  relief  being  entirely  a  matter  of  discretion  for  the  Court, 
it  should  not  be  given  against  a  bond  fide  purchaser  for  value 
without  notice ;  that  the  lien  on  mauza  Gtinaura  Shaikh  created  by 
the  bond  of  7th  February,  1873,  was  never  surrendered  when  the 
bond  of  6th  October,  1877,  was  executed,  but  that  on  the  con- 
trary it  was  kept  in  force ;  that  the  instrument  of  the  7th  August, 
1877,  being  in  the  nature  of  a  mortgage  by  conditional  sale,  pro- 
ceedings should  have  been  taken  for  foreclosure. 

"We  are  of  opinion  that  this  appeal  should  prevail  and  that  the 
plaintiff-appellant  is  entitled  to  have  a  conveyance  executed  to  him 
of  the  share  of  Faiz  Bakhsh  Khan  in  mauza  Ganaura  Shaikh. 
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The  instrument  of  AugnBt,  1877,  was  not  a  conditional  sale-deed.  igsi 
On  the  contrary  it  hypothecated  that  share  for  the  two  years  for  -q^^  -pj^, 
which  the  loan  was  made,  and  specifically  provided  that,  if  there  sad 
was  default  in  repayment  of  Es.  8,400  by  the  appointed  date,  the  p^ulat 
obligees  might  call  upon  the  obligor  to  execute  a  legal  transfer  of 
the  property  pledged.    The  terms  of  the  latter  part  of  the  instru- 
ment of  August  1877,  would  in  our  judgment  of  themselves  have 
precluded  proceedings  for  foreclosure,  and  we  see  no  reason  to 
regard  them  as  amounting  to  more  than  an  ordinary  contract  to  do  a 
particular  act  at  a  time  designated,  of  which  specific  performance  may 
be  enforced  by  the  promisee.   The  present  suit  has  been  properly 
brought,  and  the  respondent,  Daulat  Bam,  being  the  purchaser  and  in 
possession  of  a  portion  of  the  property  hypothecated  to  the  plaintiff 
and  included  in  the  deed  of  August,  1877,  has  been  rightly  made  a 
defendant.    The  contention  of  the  pleader  for  Daulat  Bam  that  the 
lien  created  by  the  bond  of  February,  1873,  was  subsisting  at  the  time 
of  the  sale  in  execution  in  June,  1878,  is  altogether  untenable.  It 
seems  clear  to  us  from  the  terms  of  the  bond  of  October,  1877,  and 
the  mode  in  which  the  money  advanced  under  it  was  disposed  of, 
that  the  bond  of  February,  1873,  was  regarded  as  defunct  and  at 
an  end,  and  that  an  entirely  fresh  transaction,  with  a  new  obligee  in 
the  person  of  Daulat  Bam,  instead  of  Gtinga  Bam,  was  entered 
into.   Moreover  it  was  assumed  at  the  hearing  that  the  bond  of 
February,  1873,  mortgafged  the  share  of  Faiz  Bakhsh  Khan  in 
manza  Gtinaur  Shaikh,  but  that  is  incorrect.   It  was  his  equity 
to  redeem  Ghulam  Husain's  charge  that  was  pledged,  whereas  by 
the  bond  of  October,  1877,  better  security  was  obtained  in  the 
hypothecation  of  the  share  itself.  Besides,  the  crediting  of  Balkishan 
with  theBs.  424  and  the  leaving  a  corresponding  sum  in  his  hands 
to  satisfy  the  claim  of  his  co-obligee  Ganga  Bam  goes  a  long  way 
towards  establishing  that  the  bond  of  February,  1873,  was  dis- 
charged and  put  an  end  to  when  the  new  relations  were  created 
by  that  of  October,  1877.   Under  all  the  circumstances  we  find  it 
impossible  to  hold  that,  at  the  time  of  purchase  of  mauza  Ganaura 
Shaikh  by  Daulat  Bam,  Balkishan's  lien  under  the  bond  of  Febru- 
ary, 1873,  was  still  subsisting.    The  only  point  urged  for  the  res- 
pondent at  all  deserving  consideration  is,  that  he  should  be  treated 
as  ooming  within  the  exception  contained  in  sub-section  (6)  of  s.  27 
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1881  of  tie  ^oifio  Belief  Act.  Tko  argnment  k  a  spetious  one  and 
Bapbi  Pba-  a^^firgtsigh*  would  appeartohavesoiae force, for  iiseeBosonly  eqnit- 

>Ai>  able  that  specific  performance  of  a  contract  dmdd  not  be  enforeed 
Baulat    wbere  property  would  be  a£feotecl  tkat  had  passed  mto  the  hands 

Eam.  (if  1^  traaiflferee  for  value,  who  has  paidhiamoney  ingoodfiuthand 
without  notice  of  the  original  contract. "  But  if  the  question  d 
notice  could  enter  iato  our  condideration  in  the  present  case  whkdi 
it  properly  cannot,  the  implication  of  notice  is  iizeaistiMe.  The 
instrument  of  August,  1877,  and  the  bond  of  October,  1877,  we 
ezeeuted  within  two  mcmdis  of  one  another  cmd  registered  in 
the  Bulandshahr  registry ;  and  it  passes  belief  that,  being  f  ol^ 
alive  to  the  purposes  and  objects  of  the  regietratioQ  law,  the 
obligees  of  the  bond  should  have  made  no  inquiries  at  the  offiee  to 
ascertain  whether  there  were  any  prior  diarges  on  their  seeoritj. 
But  apart  from  this  we  entertain  very  grave  doubts  whether  tin 
exception  of  sub-section  (b)  of  s.  27  of  the  Specific  Be£efAot  eoidd 
have  any  application  to  the  circumstances  of  this  ease,  where  the 
contest  lies  between  a  prior  and  subsequent  lien  created  upon  the 
same  property  whidi  has  passed  to  the  transferee  under  a  sale  in 
execution  of  a  decree  for  enforcement  of  the  subsequent  lien. 

The  appeal  is  decreed  with  costs,  and  we  declare  the  plazntiS 
appellant  entitled  to  a  decree  in  full  for  the  rdief  sought  by  hun 
in  his  petition  of  plaint. 

Jppeal  allowed. 


CIVIL  JURISDICTION. 


1881 

April  22.  Btfore  Mr,  Justice  Oldfield  and  Mr,  JnHice  Straighi, 


'  HIMALAYA  BANE  (Plaihtifp)  v.  HUEST  asj>  xnothkb  (DispmnDAires). 
Bale  in  execution  of  Small  Cause  Court  decree — Rateahle  dimsion  of  sale-pro* 
ceeds — Holder  of  decree  madehyJud^e  of  Small  Cause  Court  in  the  exer- 
cise ef  the  powers  of  a  Subordinate  Judge— Act  X^1877  (Civil  Frth 
cedure  Code),  s.  296. 

The  Judge  of  a  Court  of  Small  Causes  dtting  in  the  exercise  of  his  powers 
as  such  and  in  the  exercise  of  his  powers  as  a  Subordinate  Judge  is  not  one 
and  the  same  Court  but  two  different  Courts. 

Meld  therefore,  that  the  holder  of  a  decree  made  by  the  Judge  of  a  Smalt 
Cause  Court  in  the  capacity  of  Subordinate  Judge,  who  had  applied  to  mteh 
Judge  acting  in  that  capacity  for  execution  of  his  decree,  was  not  thereby 
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eBtilledto  thm  mteaUy,  Hinder  i.  28^  d  Act  X  ef  1877,  iB  assels  gabseqn^t- 
Ij  realizecl  by  sale  in  execution  of  a  [decree  made  by  suck  Judge  in  the 
capacity  of  Judge  of  such  Small  Cause  Court. 

This  was  a  reference  to  the  High  Ccyart  by  Mr.  F.  H.  Fisher, 
Judge  of  the  Court  of  Small  Caiises  at  Dehra  Dtin.  The  facts 
irhioh  gave  rise  to  this  reference  are  sufficiently  stated  far  the  pur- 
poses of  this  report  in  the  judgment  of  the  High  Court. 

Messrs.  £098  and  Eill  for  the  Himalaya  BanL 

The  judgment  of  the  High  Court  (Stbaight,  J.^  and  Oi<dfield, 
J.)  was  delivered  by 

Straight,  J. — This  is  a  reference  by  the  Small  Cause  Court 
Judge  of  Dehra  Diin  under  s.  617  of  the  Civil  Procedure  Code. 
The  following  are  the  circumstances  that  have  led  to  its  being 
made.  On  the  23rd  May,  1879,  a  decree  was  passed  by  the  Small 
Cause  Court  in  favour  of  the  Himalaya  Bank  against  Joseph  Hurst 
and  B,  J.  White  for  the  sum  of  Es.  448-4-6.  Prior  to  this  date  a 
Mrs.  Hammond  had  obtained  a  decree  against  Joseph  Hurst  in  the 
year  1877  for  Es.  6,961-6-5,  and  in  1879  one  George  Hunter  had 
also  obtained  a  decree  for  Es.  2,308-7-4,  against  Hurst*  It  must 
be  noted  that  the  Small  Cause  Court  Judge  of  Behra  is  vested  with 
extraordinary  powers  as  a  Subordinate  Judge,  and  the  two  decrees 
of  Hammond  and  Hunter  were  both  passed  by  him  in  his  charac- 
ter of  Subordinate  Judge.  Subsequently  to  their  decrees  applica- 
tions were  made  to  the  Subordinate  Judge  by  Hammond  and 
Hunter  for  execution.  The  Himalaya  Bank  also  applied  to  the 
Small  Cause  Court  for  execution  of  its  decree,  and  ultimately  a 
sale  was  held  under  that  decree  on  the  10th  November,  1880,  by 
which  Es.  641-2-0  were  realised,  and  this  sum  is  now  held  in 
deposit  by  the  Small  Cause  Court.  After  this  sale  Hammond  and 
Hunter  applied  under  s.  295  of  the  Civil  Procedure  Code  to  the 
Small  Cause  Court  to  be  allowed  to  participate  rateably  in  the 
proceeds.  The  substantial  point  now  referred  to  us  is,  whether, 
having  regard  to  the  circumstance  that  they  are  decree-holders  of 
the  Subordinate  Judge's  Court,  it  is  competent  to  them  to  share  in 
the  assets  realized  from  the  sale  in  execution  of  the  Small  Cause 
Court  decree  in  favour  of  the  Bank.  It  may  incidentally  be  observed 
that  in  1878,  when  Mrs.  Hammond  had  already  obtained  her 


1881 
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1881  deoree.  Hurst  presented  a  petition  to  be  declared  an  insolvent,  and 
Himalaya  amount  of  her  judgment-debt  was  scheduled  in  the  list  of 
Bank  creditors.  Ultimately  an  order  was  passed  declaring  Hurst  an 
HuBST.  insolvent,  and  it  would  therefore  seem  that  her  judgment-debt 
under  s.  351  of  the  Civil  Procedure  Code  became  a  decree  of  the 
Court  of  the  District  Judge.  This,  however,  is  not  important  in 
view  of  the  construction  we  feel  ourselves  constrained  to  place  upon 
s.  295  of  the  Code.  In  our  opinion,  the  Small  Cause  Court  Judge 
in  his  more  limited  jurisdiction  on  the  one  hand,  and  in  his  larger 
jurisdiction  of  Subordinate  Judge  on  the  other,  fills  two  distinctly 
different  judicial  characters.  The  sale  in  execution  of  the  decree  of 
the  Bank  was  directed  by  him  as  Judge  of  the  Small  Cause  Court 
The  applications  made  to  him  by  Mrs.  Hammond  and  Mr.  Hunter 
for  execution  of  their  decrees  were  in  his  character  of  Subordinate 
J  udge.  It  is  obvious,  therefore,  that  the  terms  of  s.  295  had  not  been 
satisfied.  The  assets  have  been  realized  by  sale  by  the  Small  Cause 
Court.  Prior  to  their  reedization  Mrs.  Hammond  and  Hunter  had 
not  applied  to  the  Court  that  afterwards  received  such  assets  for 
execution  of  decrees  for  money  against  Hurst ;  but  on  the  contrary 
their  applications  for  execution  were  to  the  Subordinate  Judge's 
Court.  They  were  not  therefore  entitled  to  come  in  and  ask  the 
Small  Cause  Court  Judge  to  aUow  them  to  share  in  the  proceeds 
acquired  by  the  sale  in  execution  of  that  Courtis  decree,  on  the 
strength  of  the  two  decrees  of  the  Subordinate  Judge's  Court. 
This  being  the  view  we  entertain,  the  reference  must  be  answered 
accordingly.   

APPELLATE  CIVIL. 

1881   

April  80.  Before  Mr,  Justice  Spankie  and  Mr,  Juttice  Oldfield, 

ZISHEN  LAL  and  othebs  (Plaintiffs)  v,  EINLOCK  (Dbfekdant).* 
Vendor  and  Purchaser^ Agreement  by  purchaeer  to  rtfund  purckate- 
money  in  case  land  sold  proved  deficient  in  quantity — Suit  for  refund — SuU 
for  compensation  for  breach  of  contract^ Act  XV  qf  1877  {Limitation  Act), 
seh.  ii,  No,  65. 

The  vendor  of  certain  land  agreed  in  the  conveyance,  which  was  r^stered, 
that,  in  case  the  land  actually  conveyed  proved  to  be  less  than  that  purporting  to 

*  Second  Appeal,  No.  768  of  1880,  from  a  decree  of  R.  Gr.  Currie,  Esq., 
Judge  of  Aligarh,  dated  the  23rd  April,  1 880,  inodif]png  a  decree  of  Maulvi 
Farid-ud-din  Ahmad,  Subordinate  Judge  of  Aligani,  dated  the  16th 
December,  1879. 
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be  oonvejed,  he  should  make  a  refund  to  the  purohaser  of  the  purchase-  1881 

money  in  proportion  to  the  valne  of  the  quantity  of  land  deficient.   Hie  land  ^r^^^^  j~ 

actually  conveyed  having  proved  to  be  less  than  that  purporting  to  be  con- 

veyed,  and  the  vendor  having  failed  to  make  a  refund  of  the  purchase-money  Kinlook. 

in  proportion  to  the  value  of  the  quantity  of  land  deficient,  the  purchaser 

sued  the  vendor  for  the  value  of  the  quantity  of  land  deficient.   Held  by 

Spakeib,  J.,  that  the  suit  was  one  of  the  nature  described  in  No.  65,  sch.  ii 

of  Act  XV  of  1877,  to  which,  the  agreement  being  in  writing  registered, 

the  limitation  provided  by  No.  116,  sch.  ii  of  that  Act  was  applicable.  Held 

by  Oldfiblp,  J.,  that  No.  116,  sch.  ii  of  Act  XV  of  1877,  was  applicable 

to  the  suit. 

On  the  8th  Jnne  1873,  the  defendant  in  this  suity  Kinlock,  con- 
veyed to  one  Eanhaiya  Lai  and  one  Hardai  Knar  352  bighas  13 
biswas  of  land  eitnate  in  a  village  called  Shampur  in  consideration 
of  Rs.  7,300.   The  conveyance,  after  reciting  that  the  pnrohase- 
money  had  been  calonlated  on  a  rental  of  Rs.  827-12-0,  stated  (1)  that, 
in  case  the  vendees  f  oiuid,  -when  making  collections,  that  the  rent-roll 
did  not  yield  that  amount,  the  vendor  should  refund  to  the  vendees 
a  sum  of  money  proportionate  to  the  deficiency ;  (ii)  that,  should 
there  be  found  any  deficiency  in  the  quantity  of  land  sold,  the 
vendor  should  hold  himself  responsible  for  the  value  of  the  defi- 
ciency, costs  of  litigation,  and  interest  at  twelve  per  cent ;  and  (iii) 
that,  in  case  the  vendor  failed  to  fulfil  these  conditions,  the  vendees 
should  be  at  liberty,  to  realize  their  purchase-money  in  respect  of 
the  quantity  of  land  deficient  and  any  deficiency  in  the  rent-roll 
by  a  suit  against  the  vendor.   On  the  22nd  April  1877,  Kanhaiya 
Lai  and  Hardai  Kuar  conveyed  the  property  which  they  had  pur- 
chased from  the  defendant  and  all  their  rights  as  against  him  to 
Jiwa  Ram,  the  father  of  the  plaintiff  in  this  suit.   On  the  7th 
June  1879,  the  plaintiffs  brought  the  present  suit  against  the  defend- 
ant.  In  this  suit,  alleging,  inter  alia^  that  the  quantity  of  land 
oonveyed  by  the  defendant  to  Kanhaiya  Lai  and  Hardai  Knar 
had  been  found  to  be,  not  352  bighas  13  biswas,  but  288  bighas 
6  biswas  and  10  biswansis,.  and  that  the  rental  amounted,  not  to 
Bs.  827-12-0,  but  to  Rs.  733-8-0 ,  they  claimed  from  the  defendant, 
under  his  conveyance  to  their  vendors  of  the  8th  June  1873,  inter 
aliaj  the  value  of  the  deficiency  in  the  quantity  of  land.  The 
defendant  contended,  inter  aiia^  that  the  original  vendees  of  the 
land  became  aware  of  the  deficiency  in  the  quantity  of  ^  land  in 
1281  Fasli  (Sept.  1873— Sept.  1874)  and  did  not  claim  any  thing 
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1881      on  aooount  of  the  same,  aad  the  suit  was  barred  by  limitatioii.  The 
KisHwr  Lii  Court  of  first  instance  held  that  the  suit  was  within  time,  and  finding 
KiHLOOK  there  was  a  deficiency  in  the  quantity  of  land  of  38  bighas 

16  biswas  and  10  biswansis,  gave  the  plaintiffe  a  decree  in  respect 
of  such  deficiency.  The  lower  appellate  Court  held  on  appeal  by 
the  defendant  that  the  suit  was  barred  byUmiti^tion  under  No.  96 
sch.  ii  of  Act  XV  of  1877. 

On  second  appeal  by  the  plaintiffs  it  was  contended  on  their 
behalf  that  No.  96,  sch.  ii.  of  Act  XV  of  1877,  was  not  applicable 
to  the  suit,  but  No.  120. 

Munshi  Sukh  Ram  and  Babu  Jogindro  Nath  Chaudhri  for  the 
appellants. 

Messrs.  Conlan  and  Ross  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court: — 

Spankie,  J. — (After  stating  the  facts  of  the  case,  the  decisions 
of  the  lower  Courts,  and  the  grounds  of  appeal,  continued) : — The 
first  plea  must  be  allowed.  The  suit  cannot  be  regarded  as  one 
for  relief  on  the  ground  of  mistake,  nor  has  there  been  any  mis- 
representation within  the  meaning  of  any  one  of  the  clauses  of  s.  1 8  of 
the  Indian  Contract  Act  of  1872.  The  three  contingencies  set  forth 
in  the  contract  of  sale  were  foreseen  or  anticipated  by  both  parties, 
and  with  regard  to  two  of  them,  deficiency  of  rental  and  deficiency 
in  the  quantity  of  land,  provision  was  made  for  a  refund  or  abate- 
ment of  the  purchase-money  in  proportion  to  the  loss  that  might  be 
discovered.  There  is  no  question  here  of  voiding  a  contract  at  the 
option  of  one  of  the  parties  on  the  ground  that  his  consent  waa 
obtained  by  misrepresentation,  nor  is  there  any  demand  on  the  part 
of  a  party  whose  consent  was  caused  by  misrepresentation  that  a 
contract  shall  be  performed,  and  that  he  shall  be  put  in  th3  position 
in  which  he  would  have  been  if  the  representations  had  been  true. 
Nor  is  it  the  case  of  a  party  who  finds  that  his  vendor  had  not 
the  entirety  of  the  estate  which  he  professes  to  sell,  and  who  refuses 
to  accept  at  a  proportionate  abatement  the  quantity  of  land  which 
the  vendor  really  owns  and  has  to  sell.  Nor  again  is  the  plaintiff 
here,  after  discovery  of  the  deficiency  in  the  quantity  of  land 
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sold,  exeroifimg  any  election  and  offering  to  take  his  vendor's  interest 
in  the  estate,  subject  to  a  proportionate  reduction  in  the  amount  Eisebn  Lal 
of  sale-consideration.  But  the  parties  have  provided  for  a  deficiency  Kiu^qob: 
either  suspected  or  known  to  both  of  them  to  be  likely  to  happen,  and 
it  is  one  of  the  conditions  of  the  sale-contract  that,  if  it  ever  hap- 
pened, there  will  be  a  refund  of  a  proportionate  amount  of  the  pur- 
chase-money. There  is  no  pretence  of  any  consent  to  the  contract 
of  sale  induced  by  misrepresentation.  In  their  plaint  they  sue  to 
reoover  the  money  claimed  by  enforcing  the  conditions  of  the  con- 
tract, and  in  their  third  ground  of  appeal  they  take  exception  to  the 
Judge's  ruling  that  they  are  asking  for  relief  on  the  ground  of 
mistake,  and  again  assert  that  they  seek  to  enforce  the  condition 
of  the  contract.  But  if  the  plaintiffs  are  not  seeking  relief  on  the 
ground  of  mistake,  what  are  they  asking  for,  and  what  is  the  limi- 
tation applicable  to  the  suit?  According  to  the  statement  of 
plaintiffs  themselves  they  claim  to  enforce  the  conditions  of  the 
contract  of  sale  of  1873,  by  virtue  of  the  sale  to  them  in  1877  by 
the  original  vendees  of  the  estates  covered  by  that  deed,  and  by  the 
assignment  of  the  rights  of  all  kinds  secured  by  the  instrument. 
Their  cause  of  action  is  the  right  to  sue  for  the  money  claimed  in 
consequence  of  defendant's  refusal  to  carry  out  his  part  of  the  con- 
tract. The  refund  of  the  purchase-money  on  the  happening  of 
the  contingencies  provided  for  in  the  deed  of  sale  must  be  regarded 
as  compensation  for  the  deficiency.  The  sale  to  the  purchaser  is 
maintained,  but  when  it  appears  that  there  is  a  deficiency  in  rental 
or  quantity  of  land  sold,  he  is  entitled  to  satisfaction  and  an  equiva- 
lent for  the  deficiency.  The  terms  of  the  deed  may  call  it  a  refund 
of  purchase-money,  or  a  proportionate  reduction  in  the  amount, 
or  an  abatement,  of  the  purchase  money,  but  it  is  in  fact  oompen- 
sation :  and  by  the  deed  itself,  if  there  prove  to  be  a  deficiency  in 
the  quantity  of  land,  not  only  is  a  proportionate  amount  of  the 
purchase-money,  t.^.,  the  value  of  the  land  deficient,  to  be  paid  to 
the  vendees,  but  they  are  to  have  any  costs  of  Court  and  interest 
at  12  per  oent.  It  would  seem  then  that  the  claim  here  is  one 
brought  into  Oourt  because  the  defendant  refuses  to  fulfil  the  con- 
ditions of  the  contract  and  to  make  good  to  the  plaintiffs  the  loss 
they  have  sustained.  Had  the  defendant  paid  the  value  of  the 
land  that  is  deficient,  or  refunded  to  the  purchaser  on  account  of 
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1881  purohase-inoiiey  proportionate  to  deoreafle  in  the  rental,  there 
would  have  been  no  need  of  this  suit.  The  plaintiffs  are  compelled 
V.  to  sue  because  defendant  has  broken  the  promise  which  is  the 
agreement  in  the  conditions  of  the  sale.  Under  these  circumstances 
art.  65,  sch.  ii  of  Act  XV  of  1877,  appears  to  be  applicable, — ^**Far 
compensation  for  breach  of  a  promise  to  do  any  thing  at  a  sped« 
fied  time,  or  upon  the  happening  of  a  specified  contingency."  I 
had  been  disposed  to  regard  the  suit  as  one  for  money  paid  upon 
an  existing  consideration  which  afterwards  fails,  bnt  on  reflection  I 
think  that  art.  97  of  the  schedule  would  not  apply.  It  is  true  that 
the  purchaser  undertakes  to  pay  Es.  5,000,  for  all  the  lands  included 
in  the  sale-deed,  and  for  this  sum  the  vendor  engages  to  deUver 
the  land  to  the  vendee,  and  the  latter  is  unable  to  put  the  former 
into  possession  of  all  that  he  proposes  to  sell.  Bnt  still  the  oon^ 
sideration  cannot  be  said  to  have  failed  in  regard  to  the  subjeot 
matter  of  the  contract  itself.  The  provision  made  for  conpensation 
should  there  be  any  deficiency  and  the  maintenance  of  the  con- 
tract itself  precludes  the  assumption  that  there  has  been  a  failure  gf 
consideration.  In  this  case  the  vendee  could  not  have  repudiated 
the  sale,  as  he  had  accepted  the  promise  of  the  vendor  to  make 
good  by  a  money  compensation  any  deficiency  as  to  the  quantity 
of  the  land  sold.  When  he  receives  the  compensation  promised, 
the  consideration  has  not  failed.  The  vendor  retains  the  purchase- 
money  and  the  vendee  retains  the  land.  The  consideration  would 
fail  if  the  deficiency  in  the  rental  and  quantity  was  so  large  that 
the  vendor  had  nothing  at  all  left  to  sell.  After  full  consideration 
it  appears  to  me  that  art.  65  applies.  The  agreement  is  made  up  of 
several  promises  and  every  promise  is  in  itself  an  agreement,  and 
with  regard  to  a  deficiency  in  the  rental  it  is  provided  that,  if  it  is 
discovered  at  the  time  of  making  collections  from  the  tenants, "  Oxm 
the  vendor  should  refund  to  the  vendee  so  much  out  of  the  purchase- 
money  as  would  be  proportionate  to  the  decrease."  In  regard  to 
deficiency  in  the  quantity  of  land  the  provision  is :  ~"  Should  there 
arise  any  deficiency  or  defect  in  the  quantity  sold,  the  vendor  shall 
stand  responsible  for  the  same :  that  in  c£ise  of  there  being  deficiency 
in  the  share  sold  the  vendor  shall  pay  to  the  vendees  the  value  thereof, 
with  the  costs  of  Court  and  interest  of  one  per  cent."  But  if  art 
65  applies,  the  limitation  begins  to  run  when  the  specified  time 
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airiyee,  or  ihe  oontmgency  happens,  and  the  (ordinary  limitation  iggl 
wonld  be  three  years.   But  the  promise  is  recorded  in  -writing  XiBmnJjAz 
registered,  and  the  limitation  is  extended  by  art.  116  to  six  years.  t;. 
This  is  settled  by  the  Full  Bench  decision  of  this  Court  in  the  case 
of  Susain  AH  Khan  v.  Hafiz  AH  Khan  (1).    This  being  so,  the  suit 
oannot  be  said  to  be  barred  by  limitation,  and  the  plaintiffs  were 
entitled  to  have  it  tried  on  the  merits,  the  suit  having  been  insti- 
tuted within  six  years  of  the  date  of  the  execution  of  the  original 
deed  of  sale,  and  therefore  of  the  discovery  of  the  deficiency. 

Oldfield,  J. — I  concur  in  holding  that  art.  116,  sch.  ii  of  the 
Limitation  Act  is  applicable  to  this  suit,  and  that  the  suit  is  not 
barred  by  limitation. 


CIVIL  JURISDICTION. 


Before  Mr,  Juetice  Spankie  and  Mr,  Justice  Oldfield,  1881 

BENABSI  DAS  (Plaintiff)  t;.  BHIZHAEI  DAS  (DsFENDAirr).*  "^^"^^^ 

JPromiee  to  pay  balance  found  ^ue  on  accounts  stated  in  instalments — Pro- 
missory  Note—Note  of  agreement  in  account-hook — Evidence  of  terms 
agreement — Act  I  of  1872  {Evidence  Act),  s,  91 — Belinquishment  qf 
part  of  claim-— Act  X(f  12^11  (Civil  Procedure  Code),  s.  43. 

In  1876  accounts  were  stated  between  B  and  D,  and  a  balance  of  Bs.  800 
was  found  to  be  due  from  2>  to  ^.  D  gave  B  an  instrument  whereby  he 
agreed  to  pay  the  'amount  of  such  .balance  in  four  annual  instalments  of 
Bs.  200.  Bat  the  same  time  noted  in  his  account-book  that  such  balance  was 
•*  payable  in  four  instabnents  of  Bs.  200  yearly."  In  July  1879,  B  sued  D 
upon  such  instrument  for  the  balance  of  the  first  instalment.  The  Court 
tiying  this  suit  refused  to  receive  such  instrument  in  evidence  on  the  ground 
that  it  was  a  promissory  note  and  as  such  was  improperly  stamped.  There- 
upon B  applied  for  and  obtained  permission  to  withdraw  from  the  suit  with 
liberty  to  bring  a  fresh  one  for  the  original  debt.  In  October  1879,  B  again 
sued  />,  ftlMtning  the  balance  of  the  first  and  second  instabnents,  basing  his 
claim  upon  the  note  made  by  him  in  his  account-book.  He  obtained  a 
decree  in  this  suit  for  the  amount  claimed  by  him.  In  1880  B  again  sued 
D,  claiming  the  amount  of  the  third  instalment,  again  basing  his  claim  upon 
snch  note. 

Seld  by  Spaitkib,  J.,  that  the  suit  last-mentioned  was  barred  by  the 
provisions  of  s.  43  of  Act  X  of  1877,  inasmuch  as  B  should  in  the  second  suit 

•  Application,  No.  86B.  of  1880,  for  revision  under  s.  622  of  Act  X  of  1877 
of  a  decree  of  B.  D.  Alexander,  Esq.,  Judge  of  the  Court  of  Small  Gsiuaes 
at  Allahabad,  dated  the  23rd  August  1880. 

(1)  I.  L.B.,8  AH.,  600. 


Digitized  by 


718 


THE  mOIAN  LAW  EEPOBTS. 


[VOL  m. 


ISSl 


Dab 

Bhikhabi 


brought  bj  him  agtinst  2>  haye  churned  the  balance  of  the  moaey  {onnddna 
'  from  D  to  him  upon  the  acoounts  stated  between  them,  instead  of  ftlMfning 
the  balance  of  the  instahnents  due. 

Held  hj  Oldfibld,  J.,  that  such  suit  was  not  so  bacred»  the  cauiet  ci 
action  therein  and  in  the  former  suit  being  difEerent. 

Seld  by  the  Court  that  the  agreement  by  D  to  pay  the  balance  found  doe 
from  him  to  B  on  accounts  stated  between  them  in  instalments  of  Bs.  200 
annually  could  not  be  proved  by  the  note  made  by  ^  in  his  account-book, 
but  could  only  be  proved  by  the  promissory  note. 

This  was  an  application  for  the  revision  under  s.  623  of  Act  X  of 
1877  of  a  decree  of  B.  D.  Alexander,  Esq.,  Judge  of  the  Court  of 
Small  Causes  at  Allahabad,  dated  the  23rd  August  1880.  The  facts 
of  the  case  are  sufficiently  stated  for  the  purposes  of  this  report  in 
the  judgment  of  Spankie,  J. 

Pandit  Jjudhia  Nath  and  Munshi  iZam  Prasad  for  the  appli- 
cant, plaintiff. 

.  Mr.  CofUan  for  the  defendant. 

The  Court  (Spankie,  J.,  and  Oldfield,  J.)  delivered  the  follow- 
ing judgments 

Spankib,  J. — ^The  plaintiff  on  the  21st  July  1879  sued  in  the 
Allahabad  Small  Cause  Court  for  Es.  182-4-0,  due  on  a  bond  as 
he  averred  it  to  be,  but  "which  was  subsequently  held  to  be  a 
promissory  note  promising  to  pay  Es.  800  (which  had  been  found 
due  on  an  adjustment  of  accounts  between  the  parties)  in  four 
instalments  of  Es.  200  a  year,  with  interest  at  12  per  cent,  to 
be  charged  in  case  of  default  in  the  payment  of  any  instalment, 
and  to  be  deducted  in  the  event  of  any  prior  payment  of  any 
instalment.  The  Judge,  holding  the  document  to  be  a  promissory 
note,  refused  to  receive  it  in  evidence,  as  it  was  not  stamped. 
The  plaintiff  sought  permission,  under  s.  373  of  Act  X  of  1877,  to 
withdraw  the  suit  with  leave  to  bring  a  fresh  one  for  the  subject 
matter.  The  Judge  accorded  permission  to  the  plaintiff  to  bring 
a  fresh  suit  for  the  original  debt.  This  decision  became  final.  On 
the  2nd  October  1879,  the  plaintiff  sued  to  recover  Es.  190-8-0, 
the  balance  of  two  instalments  due  on  a  balance  of  account  stated 
by  defendant  on  the  18th  October  1876,  corresponding  with  Eatik 
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Sudi  Ist,  8ainl)at  1933.   Thefboots  of  Prag  Das,  whom  the  plain-  1881 

tiff  represents,  showed  that,  independently  of  the  promissory  note  ^^j^^^i 

which  defendant  signed,  Prag  Das  had  made  a  note  of  the  trans- 

action,  and  the  terms  of  the  agreement  are  also  entered  in  the  BhieSbusi 

books  as  follows: — "Balance  Es.  880  payable  in  four  instalments 

of  Es.  200  yearly.      Whether  or  not  the  terms  of  the  agreement 

conld  be  proved  by  the  note  referred  to  made  by  Prag  Das  was 

not  considered  by  the  J udge.   He  accepted,  however,  the  claim  and 

decreed  it  in  favour  of  the  plaintiff  against  defendant.    Bnt  there 

is  no  doubt  that  defendant  contended  that  the  suit  was  not  cogni- 

zaUe^  as  the  claim  on  the  promissory  note  had  failed,  and  that  the 

claim  was  bad,  because  there  was  no  proof  that  any  balance  was 

stnick,  and  that  tibe  debt  of  Es.  800  should  have  been  sued  for  in 

the  Munsif 's  Court  or  a  portion  of  it  should  be  abandoned  in  order 

to  bring  the  daim  within  the  jurisdiction  of  the  Small  Cause  Court. 

An  application  for  review  of  judgment  was  presented  to  Mr.  Knox, 

who  had  succeeded  Mr.  Thomson.   But  Mr.  Knox  recorded  that 

it  was  iijimaterial  to  consider  whether  the  errors  alleged  had  been 

legal  errors  or  otherwise,  as  he  was  debarred  by  s.  624  of  Act  X  of 

1877  from  reviewing  his  predecessor's  judgment.    This  was  on  the 

18th  November  1879.   On  the  16th  March  1880,  on  the  peti- 

tion  of  defendant,  Pearson,  X,  and  Straight,  J.,  held  that  the  second 

guit  was  one  within  the  jurisdiction  of  the  Small  Cause  Court. 

They  therefore  declined  to  interfere  under  s.  622  of  Act  X  of  1877 

as  amended  by  Act  XII  of.  1879.   Such  is  the  history  of  the  case 

tip  to  the  suit  the  subject  of  the  present  petition  to  us  under  s.  622 

of  the  Civil  Procedure  Code. 

The  plaintiff  in  the  present  suit  seeks  to  recover  the  third 
instalment  due  under  the  agreement  after  adjustment  of  accounts. 
The  defendant  contended  that  when  the  former  suit  was  brought 
the  claim  should  have  been  for  the  Es.  800,  and  not  for  a  portion 
of  it,  as  the  contract  in  consequence  of  tJie  inadmissibility  of  the 
promissory  note  conld  not  be  proved,  and  plaintiff  had  been 
allowed  to  bring  a  fresh  suit  for  the  original  debt ;  as  he  had 
omitted  [to  me  for  flie  whole  s.  43  of  Act  X  of  1877  barred  the 
mat.  The  present  Judge,  Mr.  Alexander,  holds  this  contention  to 
be  unanswerable:  the  instalments  were  fixed  under  the  contract 
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1881  reduced  to  writing  and  were  part  and  parcel  of  it:  the  docmnent 
Bbkabsi  ^  received  in  evidence  and  so  diBappears  entirely:  the 

Das  plaintiff  had  to  fall  back  upon  the  original  debt  itself,  for  the  pay- 
Bhiehabi  nient  of  which  there  was  no  agreement  to  pay  by  instalments: 

Das.  b.  43  of  the  Act  clearly  barred  the  claim :  the  words  of  ss.  91  and 
92,  but  not  the  provisos,  apply  to  the  suit :  the  rejected  document 
was  not  silent  as  to  the  instalments,  and  there  was  no  separate 
oral  agreement  specif  jdng  any  contiugency  which  might  occur 
before  the  document  could  operate  as  it  was  inteuded  to  do :  nor 
was  there  any  subsequent  oral  agreement  as  to  these  instalments, 
nor  if  there  had  been  would  it  have  recorded  or  modified  the 
previous  written  agreement;  it  would  simply  have  reiterated  it: 
when  the  promissory  note  could  not  be  used,  the  plaintiff  had  to 
prove  the  fact  of  the  debt  due  by  defendant  to  him :  the  oonditioDs 
of  the  promissory  note  as  to  repayment  by  instalments  and  as  to 
interest  disappeared,  and  plaintiff  was  in  the  position  of  a  man  to 
whom  another  owes  a  sum  of  money  which  the  law  presumes  to  be 
payable  at  once :  the  Judge  therefore  dismissed  the  suit 

It  is  contended  that  the  Judge  acted  irregularly  in  the  exercise 
of  his  jurisdiction  in  refusing  to  admit  in  evidence  the  plaintiff's 
account-book,  on  which  the  claim  wa3  founded:  on  the  entry  in 
that  account-book  the  plaintiff  could  not  have  sued  for  the  entire 
debt  found  to  have  been  due  by  defendant :  s.  43  of  Act  X  of  1877 
therefore  does  not  bar  the  suit :  the  decision  in  the  former  suit 
could  not  be  questioned,  and  the  plaintiff's  account-book  accepted 
then  should  have  been  accepted  in  the  present  suit. 

I  do  not  tbink  that  we  are  called  upon  to  interfere  under 
B.  622  of  Act  X  of  1877.  The  Judge,  on  reviewiug  the  whole 
case  in  regard  to  its  former  and  present  history,  considers  that 
8.  48  of  the  Act  bars  the  present  claim.  It  appears  to  me  that  the 
Judge  is  right,  and  I  do  not  consider  that,  because  in  the  second 
suit  the  Judge  then  in  office  decreed  the  instalments,  the  Judge 
now  is  debarred  from  considering  what  was  the  effect  of  that  suit 
In  that  suit  the  plaintiff  ought  to  have  sued  for  Bs.  800  the 
original  debt,  but  chose  to  sue  for  that  portion  of  it  covered  by  an 
instalment.  When  the  adjustment  of  accounts  occurred  a  balance 
was  struck  against  the  defendant  to  the  amount  of  Bs.  800.  This 
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was  demandable  at  onoe  liad  the  creditor  been  disposed  to  make  1881 
the  demand.    But  an  arrangement  was  made  between  the  ^BenabsiT 
parties  that  Es.  800  should  be  payable  in  four  yearly  instalments, 
and  a  provision  was  added  in  regard  to  interest  in  case  of  default.  Bhik'habi 
The  agreement  oome  to  was  expressed  in  writing  in  the  form  of 
a  promissory  note,  whereby  the  defendant  acknowledged  Rs.  800  to 
be  due  to  defendants,  and  promised  to  pay  the  sum  by  yearly 
instalments  of  Bs.  200,  and  to  pay  interest  in  the  event  of  default. 
The  debt  that  was  demandable  at  once  no  longer  was  so,  but  under 
the  terms  of  the  agreement  or  engagement  could  only  be  recovered 
as  the  instalments  fell  due*.   Default  occurred  and  interest  became 
chargeable.   The  plaintiff  sued  on  the  promissory  note,  but  could 
not  recover  on  it,  as  the  document  being  unstamped  could  not  be 
put  in  evidence.   He  was  allowed  to  bring  a  new  suit  for  the  original 
debt.    I  cannot  doubt  that  he  could  have  sued  then  for  Bs.  800, 
the  sum  found  to  have  been  due.   But  he  did  not  do  so,  but  sued  for 
the  instalments.    For  myself,  I  think  that  the  decision  then  passed 
was  wrong,  because  the  entry  made  by  Ptag  Das  in  his  own  books, 
to  the  effect  that  the  balance  was  payable  by  instalments,  is  simply 
an  entry  and  nothing  more  in  his  account-books,  and  could  not 
charge  the  defendant  with  liability.   It  was  necessary  to  establish 
the  terms  of  the  agreement  under  which  instalments  were  payable. 
Was  the  plaintiff  entitled  to  the  sum  claimed,  being  the  balance  of 
two  instalments,  which  the  def endeuit  had  agreed  to  pay  by  the 
written  engagement  which  he  had  signed?  This  was  the  issue,  and 
the  terms  of  the  agreement  could  be  proved  only  by  the  document. 
It  was  not  a  case  in  which  the  statement  of  any  fact  in  a  docu- 
ment other  than  the  facts  referred  to  in  s.  91  of  the  Evidence  Act 
had  to  be  proved.   If  it  had  been,  oral  evidence  of  that  fact  would 
have  been  admissible.    But  in  this  case  the  promise  to  pay  the 
sum  of  Es.  800,  acknowledged  to  be  due,  by  yearly  instalments  of 
Bs.  200,  and  interest  in  event  of  default,  recorded  the  terms  of  the 
agreement.   It  is  not  as  if  A,  gives  B.  a  receipt  for  money  paid 
by  JB.f  and  oral  evidence  is  offered  of  the  payment ;  such  evidence 
is  admissible.   It  is  a  fact  stated  in  a  document,  but  it  is  not  evi- 
dence of  the  terms  of  a  written  contract.   But  if  a  contract  is  con- 
tained in  a  bill  of  exchange,  a  negotiable  instrument,  the  bill  itself 
must  be  proved.   This  written  instrument,  according  to  Taylor  (6th 
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18S1  ^9  ^  P*  is  to  be  regarded  in  some  measure  as  the  nltimttiie 
Bbwabsi^       *°  ^  proved,  and  in  all  cases  of  written  contracts  the  writing  is 

Dis  tacitly  considered  by  the  parties  themselyes  as  the  only  repository 
Beikhabi  appropriate  evidence  of  their  agreement.    We  are,  however, 

I)a8.  gnided  by  our  Law  of  Evidence,  and  s.  91  seems  clearly  to  apply. 
It  is  quite  clear  too  that  in  asking  for  interest,  as  it  was  agreed 
to  be  paid  under  the  conditions  of  the  promissory  note,  the  plaintiff 
is  suing  for  something  outside  the  debt  that  was  foimd  to  be  due 
on  the  adjustment  of  accounts.  It  is  equally  certain  that  he  sues 
to  recover  instalments  upon  a  book  debt,  though  the  balance 
constituting  the  debt  was  not  payable  by  instalments,  but  was 
demandable  at  once.  It  was  contended  before  us  that  there  was  a 
separate  oral  agreement  to  pay  instalments.  As  to  this  the  Judge 
now,  if  the  contention  was  worth  anything,  finds  in  the  case  that 
there  was  no  oral  agreement  whatever,  and  that  there  was  no  other 
agreement  but  that  reduced  to  writing.  Upon  the  facts  found  the 
aooount-'book  of  Frag  Das  cannot  help  the  plaintiff,  for  it  proves 
no  agreement  to  pay  the  debt  of  Es.  800  by  instalments.  Undmr 
the  circumstances  1  would  not  interfere,  but  would  [dismiss  the 
petition  with  costs. 

Olbpield,  J.— The  present  suit  does  not  appear  to  me  to  be 
barred  by  anything  in  s.  43  of  the  Civil  Procednre  Code,  for  the 
causes  of  action  in  this  suit  and  in  that  previously  brought  are 
different.  The  plaintiff  now  sues  for  recovery  of  instalments 
whidi  had  not  fallen  due  at  the  time  he  instituted  the  former  suit. 
But  it  may  be  that  the  plaintiff  is  not  in  a  position  to  maintain 
this  suit  without  producing  the  ^^mita^^  and  that  being  unstamped 
or  insuflBciently  stamped  is  inadmissible  in  evidence.  The  terms 
of  the  agreement  between  the  parties  were  embodied  in  the 
^sa^to,"  and  are  facts  in  issue  in  this  suit,  on  t&e  determination 
which  the  decision  depends,  and  they  can  only  be  proved  by 
production  of  the  document.  I  concur  in  rejecting  tlie  petitikm 
wi&  costs. 


AppUeaU(m  rejected. 
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APPELLATE  CIVIL. 


1881 
April  21. 


B^ore  Mr.  Justice  Spankie  and  Mr.  JuMee  Straight. 
MUHAMMAD  ISMAIL  ZHAN  (Dbpbtoint)  t>.  FIDATAT-FI5r-NISSA 

AND  OTHBB8  (PLAHmFFS).* 

Mnhammaian  Zaw^Preiumption  a*  to  legitimacy  ofson^^ugtom  rf  prime- 

geniture. 

ObsemtionB  on  the  law  laid  down  by  the  Priyy  Conncil  regarding  the 
presumption  of  legitimacy  which  arises,  under  the  Muhammadan  law,  in  the 
absence  of  proof  of  marriage,  when  a  son  has  been  uniformly  treated  by 
his  &ther  and  all  the  members  of  the  family  as  legitimate. 

Also  on  the  law  laid  down  by  the  Privy  Council  regarding  the  custom  of 
primogeniture  and  the  exclusion  of  females  and  other  heirs  from  inheritance. 

The  facts  of  this  case,  so  far  they  are  material  for  the  purposes 
of  this  report,  were  as  follows: — One  Ghulam  Ghaus  Khan,  a 
Bilndi,  and  a  Muliammadan  (Sunni),  whose  ancestors  bad  for 
many  years  been  settled  at  Jhajhar  in  the  Meerut  district,  died  on 
the  6th  November  1879,  possessed  of  considerable  moveable  and 
immoveable  property  situate  in  that  district.  He  left  a  will, 
bearing  date  the  5th  November  1879,  the  material  clauses  of 
which  wwe  as  follows:— (iii)  All  the  servants  who  are  at  present 
in  service  shall  be  retained  in  service  as  heretofore,  provided  they 
continue  to  maintain  their  good  character,  (iv)  Certain  female 
slaves  who  were  bought  by  me  are  in  my  keeping;  one  of  them, 
Nanhi  Begam,  has  also  got  children ;  if  she  continue  to  be  of  good 
character,  she  and  her  children  shall  continue  to  receive  allowances 
as  heretofore ;  the  other  female  slaves  shall  also  continue  to  re- 
ceive similar  allowances,  (v)  I  appoint  Muhammad  Ismail  Ehan, 
my  son,  whom  I  have  already  intrusted  with  the  management  of 
the  estate  for  a  period  of  five  years,  as  executor  of  this  will;  he 
should  take  absolute  possession  of  the  entire  estate,  and  manage 
all  the  villages  according  lo  his  discretion  as  he  has  hitherto  done, 
(vii)  if  the  sisters  of  Muhammad  Ismail  Khan  at  any  time  come 
to  or  settle  in  Jhajhar,  he  shall  not  overlook  to  provide  for  them  for 
their  necessary  expenses  according  to  his  means,  as  is  the  usage  of 
our  family,  (viii)  Muhammad  Ismail  Ehan  is  the  absolute  pro- 
prietor of  my  entire  estate,  and  no  person  is  authorized  to  interfere 

•  First  Appeal,  No.  100  of  1880,  from  a  decree  of  Eai  Bakhtawar  Sindi* 
Suboidmate  Judge  d  Meenit,  dated  the  14th  July  1880. 
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1881     with  Ids  posBossion  and  powers;  if  by  any  reason  Mnliammad 
Muhammad  1^°"^  Khan,  executor,  shall  be  obliged  to  leave  Jhajhar,  he  shall 
Ismail    have  power  to  appoint  any  of  his  relations  or  issues,  whom  he  may 
9.       think  fit,  as  manager  of  the  estate  like  himself. In  May  1880, 
^rasA  daughters  of  Ghulam  Q^haus  Khan,  viz.,  Fidayat-un-nissa, 

Karamat-un-nissa,  and  Barkat-un-nissa,  and  Nanhi  Begam,  calling 
herself  the  lawful  wife  of  Ghulam  Ghaus  Khan,  and  the  issue  of 
Nanhi  Begam  by  Ghulam  Ghaus  Khan,  viz.,Mustahkam  K!han,Naim 
Khan,  Mukim  Khan,  and  Himayat-un-nissa,  calling  themselves 
the  lawful  issue  of  Qhulam  Ghaus  Khan,  brought  the  present  suit 
against  Muhammad  Ismail  Khan,  the  son  of  Ghulam  Ghaus  Khan, 
for  possession  of  their  shares  of  his  father' s  estate.  The  defendant 
set  up  as  a  defence  to  this  suit  that  Nanhi  Begam  was  not  the  law- 
ful wife  of  Ghulam  Ghaus  Khan,  and  her  children  by  him  were 
illegitimate,  and  therefore  her  claim  and  that  of  such  children  to 
inherit  Ghulam  Ghaus  Khan's  estate  was  not  maintainable;  and 
that  by  the  custom  of  the  family,  which  the  will  of  Ghulam  Ghana 
Khan  recognized  and  affirmed,  the  eldest  son  succeeded,  and 
females  were  excluded  from  succession ;  and  therefore  the  olaiin  of 
the  other  plaintifEs,  the  daughters  of  Ghulam  Ghaus  Khan,  was 
not  maintainable.  The  Court  of  first  instance  fixed  the  following 
issues,  amongst  others,  for  trial  Is  Nanhi  Begam  the  married 
wife  of  Ghulam  Ghaus  Khan,  or  his  mistress;  is  she,  and  are  her 
children,  entitled  to  inherit?  Axe  the  daughters  of  Ghulam  Ghaus 
Elhan  entitled  to  inherit,  or  are  females  in  the  family  of  Ghulam 
Ghaus  K}ian  not  entitled  to  inherit,  and  the  eldest  son  alone  suc- 
ceeds and  other  members  of  the  family  are  excluded  from  inheri- 
tance P  How  far  can  the  will  be  acted  on  "  ?  The  Court  found  on 
the  evidence  in  the  case  that  the  children  of  Nanhi  Begam  by  Ghu- 
lam Ghaus  Khan  had  been  uniformly  treated  by  their  father  and 
his  lawful  daughters  and  son  as  legitimate;  and  held,  relying  on 
Khajoorooni88a  v.  Romhan  Jehan  (1)  and  the  Privy  Council  deci- 
sion therein  cited  (2),  that  it  must  be  presumed  that  Nanhi  B^am 
was  the  lawful  wife  of  Ghulam  Ghaus  Kihan,  and  her  children 
by  him  legitimate.  It  also  found  that  there  was  no  such  custom 
of  succession  in  the  family  of  Ghulam  Ghaus  Khan  as  was  set  up 

(1)  I.  L.  B.,  2  Calc.  184;  S.  C,  8    (2)  Khajah  Hidayut  Oollah  t.  EaiJam 
lu  B.  Ind.  App.»  291.  Khanum,  3  Mooie's  I.  A.,  296. 
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by  the  defendant,  and  it  held,  relying  on  Khajocroonnism  v.  Bowshan  iggi 
Jehan  (1),  that  according  to  Muhammadan  law   a  devise  of  Muhamma 
property  could  not  be  made  to  one  heir  to  the  exclusion  of  the  Ismjjl 
other  heirs  without  their  consent ;  and  that  therefore  the  plaintifflJ 
could  not  be' excluded  from  inheriting  by  the  will  of  Q-hulam  FmATir-u 
Ghaus  Eban  in  the  defendant's  favour.   It  accordingly  gave  the 
plaintiffs  a  decree  for  their  legal  shares  of  the  estate  of  G-hulam 
Ghaus  Ehan. 

Tbe  defendant  appealed  to  the  High  Court.  On  his  behalf  it 
was  contended,  on  the  evidence,  that  Nanhi  Begam  had  not  been 
treated  by  Ghulam  Ghaus  £han  and  the  members  of  the  family 
as  his  wife  or  her  children  by  him  as  legitimate;  and  that  the 
custom  of  succession  in  the  family  set  up  by  him  was  proved. 

Mr.  Conlan  and  Pandits  Bkhambhar  Nath  and  Ajudhia  Nath 
for  the  appellant. 

Mr.  JZoM,  the  Junior  Oovernment  Pkader  (Babu  Dwarka  Nath 
Banarjt),  and  Munshi  Hanaman  Prasad  for  the  respondents. 

The  material  portion  of  the  judgment  of  the  Court  (Spankib,  J. 
and  Straight,  J.)  was  as  follows: — 

Spankie,  J. — With  regard  to  the  finding  of  the  lower  Court  as 
to  the  status  and  treatment  of  Nanhi  Begam  and  her  children  in 
the  house  of  Ghulam  Ghaus  Ehan,  the  decision  of  the  Subordinate 
Judge  is  open  to  the  exceptions  taken  in  appeal.  The  Subordinate 
Judge  indeed  admits  that  there  is  no  proof  of  the  performance  of 
an  actual  marriage  between  Ghulam  Ghaus  Khan  and  Nanhi 
Begam.  Two  witnesses  say  that  they  attended  it.  But  the  lower 
Court  does  not  believe  their  evidence.  One  Taj  Muhammad  E!han 
certainly  deposes  that  he  was  present,  but  he  does  not  remember 
the  date  of  the  marriage.  He  knows  that  BudhShah  was  vakil.'' 
Budh  Shah,  however,  deposed  that  he  was  not  the  "vakil,"  nor  had 
he  attended  or  been  invited  to  the  marriage.  The  witness,  too, 
appeared  hostile  to  Ghulam  Ghaus  Elhan  and  Ismail  E!han.  He 
says  that  both  sued  him  for  arrears  of  rent  and  for  loans.  MTni;iza 
Khan,  the  other  witness,  deposed  that  Budh  Shah  was  the  "vakil"; 
that  he  attended  the  marriage  being  on  leave  from  his  regiment,  the 


(1)  I.  L.  E.,  2  Calo.,  184;  S.  C.  3  L.  B.  Lid.  App.,  291. 
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1881     TthCfeivaliy*   He  says  that  the  marriage  was  in  April,  biit  he  does 
MxTHimciD^       TOTiember  the  year.   He  is  a  relative  of  Taj  Muhammad 
Ismail    Ehan.   The  lower  Court  remarks  that  this  witness  had  no  leare 
papers.   These,  to  be  sure,  might  have  been  lost  in  twenty  years, 
FzDiTAT-TTK-  but  it  doos  not  appear  that  Murtiza  Ehan  set  up  this  excuse  for 
not  producing  them.   This  evidence,  we  agree  with  the  Subordinate 
Judge,  is  not  sufficient  to  prove  that  any  marriage  was  performed 
between  G-hulam  Ghaus  Khan  and  Nanhi  Begam,  and  indeed 
it  is  not  alleged  to  have  occurred  in  any  particular  year  or  on  any 
particular  date,  either  in  the  plaint  or  elsewhere.   The  plaint 
assumes  Nanhi  Begam  to  have  been  the  wife  of  G-hulam  Ghaus 
Khan.   She  is  so  described  in  the  heading,  but  there  is  no  refer- 
ence to  any  marriage  in  the  body  of  the  plaint.   But  the  lower 
Court,  having  found  that  there  was  no  actual  marriage,  goes  on  to 
presume  from  the  evidence  of  the  plaintiff's  witnesses  that  Nanhi 
Begam  was  Ghulam  Ghaus  Khan's  wife,  and  that  her  children 
by  him  were  legitmate.   He  lays  it  down  that,  when  a  son  has 
been  xmif ormly  treated  by  his  father  and  all  the  members  of  the 
family  as  legitimate,  a  presumption  arises,  under  the  Muhanmiadan 
law,  that  the  son's  mother  was  his  father's  wife,  although  conclusive 
proof  of  marriage  be  wanting.   He  also  insists  on  the  rule  that 
the  children  bom  of  a  prostitute  and  an  unmarried  woman  shall, 
if  they  have  been  admitted  by  the  father  to  be  legitimate,  and 
treated  by  him  as  such,  be  held  to  be  legitimate.   He  cites  the 
judgments  of  the  Privy  Council  in  the  cases  of  Khajaoroonnma 
V.  Mowshan  Jehan  (1)  and  Ashrufood  Dotolah   Ahmed  SoBsein 
V.  Myder  Romin  (2)  in  support  of  this  rule.    But  the  Subordinate 
Judge  has  not  sufficiently  considered  the  evidence  and  circum- 
stances of  the  case  and  whether  there  are  sufficient  grounds  for 
the  presumption  he  has  made.   It  is  true  that  in  the  case  of 
Ashrufood  Dotolah  Ahmed  Mossein  (2)  their  Lordships  affirm  the 
principles  laid  down  in  the  cases  of  Mahomed  Banker  Hoossain  v. 
Shurfoon  Nissa  Begum  (3).   They  do  not  question  the  position  that 
according  to  the  Muhammadan  law,  the  legitimacy  or  legitimation 
of  a  child  of  Muhammadan  parents  may  properly  be  presumed 
or  inferred  from  circumstances,  without  proof,  either  of  a  mar- 
(1)  I.  L.  E.,  2  Calc,  184;  8.  C,  8  (2)  11  Moo.  I.  A.,  M. 

L*  E.  Ind.  Ah>.»  291.  (3)  8  Moo.  L  A.,  136. 
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riage  between  the  parents,  or  of  any  formal  Act  of  legitima- 
tion.  But  the  persninption  of  legtimaoy  from  marriage  aocord-  Muejlumaj> 
ing  to  the  judgments  of  their  Lordships,  follows  the  bed,  and  jJJ^ 
whilst  the  marriage  lasts  the  child  of  the  woman  is  taken  to  be  the  v. 
husbands  child;  but  this  presumption  follows  the  bed,  and  is  not 
antedated  by  relation:  an  antenuptial  child  is  illegitimate:  a  child 
bom  out  of  wedlock  is  illegitimate;  if  acknowledged,  he  acquires 
the  ^tatu%  of  legitimacy.  When,  therefore,  a  child  really  illegiti- 
mate by  birth  becomes  legitimated,  it  is  by  force  of  an  acknow- 
ledgment express  or  implied,  directly  proved  or  presimied.  These 
presumptions  are  inferences  of  fact.  They  are  built  on  the  foun- 
dations of  the  law,  and  do  not  widen  the  grounds  of  legitimacy  by 
oonfounding  concubinage  and  marriage.  The  child  of  marriage 
is  legitimate  as  soon  as  bom.  The  child  of  a  concubine  may 
become  legitimate  by  treatment  as  legitimate.  Such  treatment 
would  furnish  evidence  of  acknowledgment.  But  their  Lordships 
add  to  these  observations  the  following  warning  and  caution^ 
which  the  lower  Court  seems  to  have  lost  sight  of.  A  Court 
would  not  be  justified,  though  dealing  with  this  subject  of  legiti-» 
macy,  in  making  any  presumptions  of  fact  which  a  rational  view 
of  the  principles  of  evidence  would  exclude.  The  presumption 
in  favour  of  marriage  and  legitimacy  must  rest  on  sufficient 
grounds,  and  cannot  be  permitted  to  override  overbalancing 
proofs,  whether  direct  or  presumptive.  In  the  same  case,  referring 
to  Khajah  Hidayui  Oollah  v.  Bai  Jan  Khanum  (1),  their  Lord- 
ships observe  that  the  cohabitation  spoken  of  in  that  judgment  was 
continual:  it  was  proved  to  have  preceded  conception,  and  to 
have  been  between  a  man  and  woman  cohabiting  together  as 
man  and  wife,  and  having  that  repute  before  the  conception  com- 
menoed;  and  the  case  decided  that  not  cohabitation  simply  and 
birth,  but  that  cohabitation  and  Hrth  with  treatment  tantamount 
to  acknowledgment,  sufficed  to  prove  legitimacy.  These  remarks 
are  most  important  in  their  bearing  upon  the  case  now  before  us, 
in  which  there  is  no  actual  proof  of  any  marriage,  and  no  mar- 
riage was  ever  acknowledged  by  Ghulam  Ghaus  Khan.  On  the 
oontary,  if  the  will  be  admitted  as  genuine,  marriage  was  repu- 
diated by  him,  since  be  calls  Nanhi  Begam  a  slave-girl  in  his 
(1)8  Moo.  LA.,  296. 
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MuHAMMij)  ^  mistress,  if  he  refers  at  all  to  them  as  his  own.    In  a  later  jadg- 
Zhij?    ^^^^  ^  ^  found  in  JariuUolU-butool  v.  Hoseim  Begum  (1)  their 
„.       Lordships  say: — "If  it  were  once  conceded  that  a  women  once  a 
^^nmsa"^^'  could  be  converted  by  judicial  presumptions  into  a  wife, 

merely  by  lapse  of  time  and  propriety  of  conduct,  and  the  enjoy- 
ment of  confidence  with  powers  of  management  reposed  in  her, 
when  and  after  what  period  of  time  should  such  presumption 
arise  P  The  ordinary  legal  presumption  is  that  things  remain  in 
their  original  state.   In  that  case  the  man  cohabited  with  the 
woman  who  had  been  a  prostitute,  or  who  lived  in  his  house. 
At  his  death  she  claimed  to  be  his  wife,  and  called  witnesses 
to  prove  an  actual  marriage,  but  which  fact  she  failed  to  establish. 
In  the  case  of  Khajooroannissa  v.  Bawshan  Jehan  (2)  on  which  the 
Subordinate  Judge  relied,  where  their  Lordships  deal  with  the  right 
of  the  plaintiff  to  succeed  to  Bebee  Lodhun,  they  say  that  the 
answer  depended  upon  whether  Bebee  Lodhun  was  merely  a 
concubine  or  a  wife.   The  presumptions  in  that  case  were  infer- 
ences of  fact.   Their  Lordships  find  that  it  was  an  undisputed  hat 
that  the  son  of  Bebee  Lodhun  was  treated  by  his  f  ath^  and  by 
all  the  members  of  the  family  as  a  legitimate  son,  and  as  the  other 
legitimate  sons.   Here  some  presumption  is  raised  that  his  mother 
was  his 'father's  wife.   But  the  presumption  might  be  rebutted. 
Their  Lordships  found  that  it  was  not  rebutted.    On  the  contrary, 
there  had  been  an  undoubted  acknowledgment  by  the  father  that 
Bebee  Lodhun  was  his  wife,  inasmuch  as  when  his  principal  wife 
sued  him,  he  objected  on  the  ground  that  Bebee  Lodhun  one  of 
the  other  wives,  was  not  joined.   We  must  apply  the  principles 
laid  down  in  these  decisions  to  the  facts  and  circumstances  of  the 
particular  case  before  us,  and  then  determine  whether  any  and 
what  presumptions  arise  favourable  to  the  plaintiffs,  and  if  there 
are  presumptions  in  their  favour,  whether  they  have  or  have  not 
been  rebutted. 

Now,  what  does  the  evidence  for  the  plaintiffis  disclose  and  how 
far  is  the  evidence  reliable?  (After  an  examination  of  sadb 
evidence  the  learned  Judge  continued) :  Such  is  the  evidence 
(1)  11  Moo.  I.  A.,  194.  (2)  I.  L.  E.,  2  Calc,  184;  8. 

L.  E.,  8  Ind.  App.,  291. 
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to  pToye  marriiigei  and.  snoh  tref^tment  both  of  Nanhi  wd  her 

ohildren  that  a  presumptioii  arises-  that  die  lived  mtti  Ghulam  ^^^^^^^ 

3haas  Eihan  as  his  wife<  and  the  ohildren  were  regarded  as  Ibmail 

legitimate  hy  him.    It  maj  be  admitted  that,  if  the  eyidence 

of  the  two  daaghters  oould  be  accepted,  ihe  presomption  might  Fxdatat- 

arise*   But  that  eyidenoe  was  not  taken  in  Court  and  is  not 

BsIiaUe  for  the  reasons  g^ven.   It.  is  the  evidence  of  persons 

determined  to  say  the  sam^e  thing  bj  previona  oonoert,  and  it  i^ 

the.  avidenoe  of  persons  hostile  to  the  defendant. 

It  eeems,  however,  upon  such  evidence  that  the  presumption 
ma  to  the  treatment  of  Nanhi  as  a  wife  and  of  the  children  as  legiti- 
mate by  G-hulam  Ghaus  Khan  does  not  fairly  arise ;  but  if  it  does, 
die  evidence  on  the  other  side  sufficiently  rebuts  the  presumption. 
(After  referring  to  and  considering  the  evidence  against  such 
presumption  the  learned  Judge  continued :)  On  the  whole,  then, 
after  full  consideration  of  the  case,  looking  at  the  evidence  for 
ilie  plaintiffs  and  that  for  the  defendant,  that  for  ihe  latter 
qppears  more  rdiable,  siqpported  as  it  is  by  what  documentary 
ev^ence  there  is  ol  the  mind  and  admission  of  Ghulam  Qhaus 
Khan  himself  in  regard  to  the  position  occupied  by  Nanhi  and 
her  ohildren  in  his  house.  GHiere  is  undoubtedly,  no  marriage 
proved*  There  seems  too  to  be  no  doubt  that  Nanhi  was  taken 
into  Ghulam  Ghaus  Ehan's  house  at  an  early  age,  and  that 
when  she  was  old  enough  for  such  purpose  he  eohabited  with  hery 
and  continued  to  do  so  for  years;  but  there  is  no  sufficient  evidence  to 
show  that  he  ever  recognised  her  as  his  wife  or  in  any  other 
character  than  that  of  a  concubine,  or  the  ohildren  in  any  other 
character  than  that  of  his  illegitimate  issue.  We  therefore  cannot 
but  conclude  that  Nanhi  was  not  the  wife  of  Ghulam  Ghaus 
Khan,  and  that  the  children  were  bom  illegitimate,  and  have 
never  been  legitimated  by  treatment  in  the  house  of  their  father  as 
legitimatci  and  on  this  ground  the  suit  of  Nanhi  and  her  children 
must  fail. 

There  now  remains  the  question  as  to  the  alleged  custom  of 
primogeniture,  and  the  exclusion  of  the  females  and  other  heirs 
from  inheritance.  Such  a  custom  must  be  established  by  those 
who  allege  its  existence.   What  is  set  up  is  a  family  usaj^ 
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1881  connected  with  a  raj  or  principality, — Surendronaih  Boy  y. 

ICuHAMicAn'  SeerannKmee  Burmoneah  (1),  and  it  has  been  laid  down  that  the 
Ismail  preyalence  in  any  part  of  India  of  a  special  course  of  descent  in 
a  family  difEering  from  the  ordinary  course  of  descent  in  that 
FiDATAv-  place  of  the  property  of  people  of  that  class  or  race  stands  on  the 
footing  of  usage  or  custom  of  the  family, — Abrdhamr.  Abraham  {2}. 
It  must  have  had  a  legal  origin  and  have  continuance,  and  whether 
property  be  ancestral  or  self-acquired,  the  custom  is  capable  of 
attaching  and  being  destroyed  equally  as  to  both.  Assumiog* 
though  it  is  not  directly  or  indirectly  so  set  out  in  the  pleadings, 
and  the  evidence  upon  the  point  is  of  the  vaguest  kind,  that  the 
Emperor  Humayun  granted  the  village  in  1650  A.D.  to  Syed 
Muhammad  Mir  Ehan  in  reward  for  his  services,  and  with  the 
condition  that  the  rule  of  primogeniture  should  attach  to  it,  it  is 
certain  that  there  is  no  evidence  of  the  grant  itself  (e?en  if  it  were 
a  legal  one^  of  which  there  might  be  some  question),  still  less  is 
there  any  evidence  that  from  the  date  of  the  occupation  of  the 
district  by  the  British  Government  there  was  any  claim  made 
on  behalf  of  the  representative  of  the  original  grantee  that  primo- 
geniture was  the  rule  of  the  family; nor  has  any  such  claim  been 
recorded  up  to  the  date  of  the  present  suit,  though  there  have 
been  intermediately  settlements  and  revision  of  settlements.  The 
family  is  a  Biluch  family,  and  it  is  not  denied,  but  proved,  that 
they  are  Muhammadans  of  the  Sunni  sect  It  is  in  evidence  that 
there  are  Biludhis  of  the  same  common  descent  and  of  the  neigh- 
bourhood among  whom  such  a  rule  does  not  prevail.  It  is  quite 
contrary  to  the  Muhammadan  law  of  mheritance,  and  of  course 
contrary  to  the  ordinary  course  of  descent  amongst  families  of 
Bunnis  of  the  pargana  and  district.  (The  learned  Judge,  after 
considering  and  commenting  upon  the  evidence  on  both  sides 
regarding  the  alleged  custom  of  primogeniture,  continued  as 
follows  :)  We  have  now  reviewed  the  evidence  on  this  part  of 
the  case,  and  om  conclusion  is  that  defendant  has  not  established 
a  special  course  of  descent  in  Jhajhar  and  the  district  of  Buland- 
shahr,  in  which  so  many  Biluchis  and  foreigners  are  settled,  who 
are  all  Muhammadans  and  Sunnis;  that  no  legal  origin  of  such 
custom  is  shown  ;  and  if  it  had  been,  that  no  continuance  of  it  has 
(1)  12  Moo.  I.  A.,  81,         (2)  9  Moo.  I.  A.,  224. 
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been  proved :  and  therefore  we  must  hold  the  point  to  be  established  1881 
against  the  defendant.  It  is  admitted  that,  if  the  plea  of  family  Muhammad 
nsage  fails,  the  heirship  of  the  three  legitimate  daughters  of  G-hulam 
Ghaus  Ehan  cannot  be  disputed.  The  result  of  our  judgment  on 
the  whole  case  is  that  the  claim  of  Ghoti  Begam,  otherwise 
Nanhi  Begam,  as  wife,  and  of  Mustahkam  Kl\an,  Naim  Khan» 
Mukim  Khan,  otherwise  Raffi  Khan,  minor  sons,  and  of  Himayat- 
un-nissa,  minor  daughter  of  Ghulam  Ghaus  Elian,  under  the 
guardianship  of  Mustahkam  Ehan,  is  dismissed  altogether,  with 
oosts :  but  that  the  claim  of  Fidayat-un-nissa,  Earamat-un-nissa^ 
and  Bsirkat-un-nlssa,  daughters  of  Ghulam  Ghaus  Ehan,  in  respect 
of  their  shares,  must  be  decreed  as  against  the  defendant,  and 
therefore  the  shares  of  these  ladies  under  the  Muhammadan  law  are 
hereby  decreed  against  Muhammad  Ismail  Ehan,  with  costs.  We 
are  not  disposed  to  diminish  their  shares  because  they  were  associat- 
ed with  Nanbi  and  her  children  in  the  litigation,  as  the  circum- 
stances of  the  case  may  account  for  the  fact  of  this  association. 

Decree  modified. 


Btfore  Mr.  Justice  Spanhie  and  Mr.  Justice  Oldfield. 
MUHAMMAD  GULSHEEE  KHAN  (Plaintiff)  v.  MAELAM  BEGAM 

ANP  ANOTHBE  (DEFENDANTS).* 

Muhammadan  Laio—Qift — ^**  Marz-ul-maut, " 
According  to  Mohiunmadan  law  a  gift  by  a  sick  person  is  not  invalid,  if  at 
the  time  of  suck  gift  his  sickness  is  of  long  continuance,  i.e.,  has  lasted  for  a 
year,  and  he  is  in  full  possession  of  his  senses,  and  there  is  no  unmediate 
apprehension  of  his  death.   Zabbi  Bibi  y.  Bibbun  Bibi  (1)  followed. 

Meld  therefore,  where  at  the  time  of  a  gift  the  donor  had  suffered  from  a 
certain  sickness  for  more  than  a  year,  and  was  in  full  possession  of  his  senses, 
and  there  was  no  immediate  apprehension  of  his  death,  and  he  died  shortly 
after  making  the  gift,  but  whether  from  such'  sickness  or  from  some  other 
cause  it  was  not  possible  to  say,  that  under  these  circumstances  the  gift  was 
not  inyalid  according  to  Muhammadan  law. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Conlan  and  Muushi  Ranuman  Prasad  for  the  appellant. 

*  First  Appeal,  No.  68  of  1880,  from  a  decree  of  Mirza  Abid  Ali  Beg^ 
Subordinate  Judge  of  Mainpuri,  dated  the  11th  February  1880. 

(1)  N.-W.  P.  H.  C.  Bep.,  1874,  p.  169. 
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Paandit  Jjuihia  Nath  for  the  lespondent  Marian  Begam. 
9hih  Asad  dH  for  the  respondent  Nirali  Begam. 
The  judgment  of  the  High  Court  (Spankib,  J.,  and  Oldfibld, 
J.)  was  delivered  by 

Spankib,  J. — The  facts  of  the  case  sufficiently  appear  in  the 
judgment  of  the  lower  Court.    Ghulam  Nabi  Khan  was  adcnit- 
tedly  a  respectable  resident  and  owner  of  property  in  Kadir  Ganj 
in  the  Etah  district,  who  died  childless  on  the  15th  December 
1878.   His  heirs  were  the  plaintiff  and  Nirali  Begam,  his  brother 
and  sister,  and  Mariam  Begam  his  wife.   But  during  his  lifetime, 
and  whilst  ill,  he  executed  a  deed  of  gltt  on  [the  15th  September 
1878  in  respect  of  all  his  property  in  favour  of  his  wife,  which 
deed  of  gift  was  registered  on  the  17th  September  1878,  under 
power  of  attorney  to  Abdul  G-hani  Elhan  attested  on  the  7th 
September  1878.   The  plaintiff  [avers  that,  when  the  deed  was 
executed,  Ghulam  Nabi  was  not  in  his  right  senses,  and  was 
suffering  from  death  illness,  and  the  deed  was  invalid;  and  he 
(plaintiff)  dahns  the  entire  property,  asserting  that,  according  to 
custom,  Nirali  Begam,  his  sister,  took  no  share.    The  main  point 
was  whether  the  deed  was  executed  before  or  during  the  donor's 
death  illness,  and  whether  he  was  in  full  possession  of  his  senses. 
The  judgment  is  not  as  clear  as  it  might  be  on  the  first  point. 
On  the  second  the  Subordinate  Judge  entertains  no  4oubt  that 
Ghulam  Nabi  Ehan  was  in  possession  of  his  proper  senses  when. 
he  executed  the  deed,  and  that  he  did  so  in  order  to  secure  hia 
property  to  his  wife,  and  to  prevent  his  brother  obtaining  laiy 
share  of  it.   But  the  remaining  portion  of  hii^  judgpient  ^  not 
BO  cleaj;.   The  contcAtiioQ  for  the  ynjte  had  be^  that,  if  a  mask 
falls  sick  a^d  dies  within  ^  y^  the  whole  of  t^  t^ne  eannot 
he  held  to  he  the  duration  of  death  illness,  but  only  so  much  of  it 
can  be  so  considered  that  covers  the  increased  illness  until  it  proTes 
fatal,  and  during  which  time  death  is  apprehended*   The  Subc^di- 
nate  Judge,  howeyer,  did  not  accept  this  view,  but  held  the 
MuhAmmadan  law  to  be  that,  when  the  patient  dies  within  a  year, 
the  illness  will  be  deemed  a  death  illness,  but  when  it  continues 
for  a  long  tin^e^  it  becomes  ^  puft  of  hi$  oonititiiiLtioA,  mi  ke  Ims 
no  fear  of  death,  and  if  the  illness  oontinneB  for  Qiore  than  a  year 


TOL.  HL]  ALLAHABAD  SEMES. 


733 


in  this  shape,  thm  the  state  of  that  man  is  regarded  as  eqpial  to  1881 
one  of  health.   But  if  the  siekness   again  increases,  and  the  tlvskuukD 
patient  dies,  the  period  of  such  increased  illness  is  the  dura- 
tion  of  the  death  illness.   Numerous  authorities  are  cited  in  v, 
the  judgment,  and  the  Subordinate  Judge  held  the  gift  to  be  g^^"^ 
inyalid  by  reason  of  its  having  been  executed  during  death  illness 
There  were,  however,  other  points  in  dispute.   It  had  been 
urged  that  a  portion  of  the  property  conveyed  by  the  gift  was 
undefined  and  undivided;  and  for  the  wife  it  had  been  contended 
that  her  dower  of  Bs.  60,000  had  not  been  paid,  and  she  was  in 
possession  of  the  property :  the  plaintiff  had  advised  Gimlam  Nabi 
£han  to  take  another  wife  in  order  to  raise  issue  to  himself,  whidli 
produced  disagreement  b^nveen  her  husband  and  herself:  she 
demanded  her  dower,  and  an  agreement  to  settle  the  matter  by 
arbitration  was  drawn  out ;  but  before  the  arbitration  was  carried 
out,  G-hulam  Nabi  Ehan  with  the  plaintiff's  consent  and  by  his 
advice  had  the  deed  of  gift  executed,  but  plaintiff  artfully  contrived 
that  no  mention  of  the  dower  was  made  in  the  deed :  but  she  took 
possession  of  all  the  property  on  her  husband^s  death,  and  accord- 
ing to  the  custom  of  the  family  a  childless  widow  succeeds  to  the 
property  of  her  husband.   The  plaintiff  disputed  the  amount  ol 
dower,  which  be  stated  to  be  100  gold  dinars,  i.e^  Bs.  350^ 
which  had  been  paid.   He  also  denied  that  there  was  any  special 
oustom  as  to  childless  widows  in  the  family.   The  Subordinate 
Judge,  having  declared  the  deed  of  gift  to  be  invalid,  pr(mounced 
no  decision  on  the  other  points  in  dispute.   But  he  did  not  give 
possession  to  plaintiff  or  go  into  the  question  of  amount  and  pay- 
ment or  nourpayment  of  the  dower,  because  there  was  no  {oayer 
for  relief  in  respect  of  the  dower,  and  a  suit  for  the  detennina- 
tion  of  the  amount  of  the  dower  due  to  defendant  should  liave 
been  brought.   All  parties  were  dissatisfied  with  the  decision. 
The  plaintiff  in  appeal  contends  that  the  Subordinate  Judge  should 
have  disposed  of  the  question  of  dower :  the  plea  had  been  raised 
by  the  widow,  and  there  was  no  legal  bar  to  tilie  determina- 
tion of  the  point :  the  issue  had  been  framed  and  the  parties  Had 
come  prepared  with  evidence  in  support  of  their  several  oonten* 
tions.   Nirali  Begam,  the  sister  of  Ghulam  Nabi  Ehan,  objected 
that  she  ought  to  have  been  made  a  plaintiff,  as  she  was  equally 
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1881      entitled  mth  plaintiff  to  her  sliare  of  the  property  left  by  Ghnlam 
Muhammad  ^^^^  Elhan,  but  the  Subordinate  Judge  had  not  considered  her 
GraHEEB  application. '  She  denies  that  there  is  evidence  to  prove  the  exeou- 
f,.       tion  of  the  deed  of  gift  or  that  it  was  ever  acted  upon:  the 
^BsQAU     ^^^^  Court  should  not,  in  cancelling  the  deed,  have  decreed  more 
than  his  share  to  plaintiff,  as  she  (Nirali  Begam)  was  entitled  to 
one-fourth  share:  the  record  shows  that  Ghulam  Nabi  Khan's 
widow  had  taken  possession  of  the  property  without  the  consent 
of  the  lawful  heirs ;  this  is  not  possession  in  lieu  of  dower.  Mariam 
Begam,  the  widow,  objected  that  the  donor  was  not  suffering  from 
death  illness  when  he  executed  the  gift,  which  was  therefore  valid: 
as  the  dower  had  not  been  paid  and  as  the  lower  Court  had  found 
that  deceased  had  been  desirous  of  paying  it,  the  Subordinate 
Judge  should  have  held  that  the  gift  was  made  in  consideration  of 
the  dower. 

After  giving  our  best  attention  to  the  evidence  in  this  case,  we 
find  that  it  will  be  unnecessary  to  consider  the  plaintiff  s  appeal  at 
any  length ;  because,  on  the  evidence,  we  have  come  to  the  condu- 
sion  that  the  deed  of  gift  must  be  regarded  as  valid.    The  appeal 
does  not  raise  the  question  whether  any  portion  of  the  property  con- 
veyed by  the  gift  was  ^'mushaa*^  (undivided),  and  indeed  there  is  no 
satisfactory  evidence  on  record  to  show  that  it  was  so.    As  to  the 
law  relating  to  ^^marz-ul-maut*'  ot  ^^tektel  disease,"  we  have  only 
to  follow  the  precedent  of  this  Court — Labbi  Bibi  v.  Bibbun  Bibi 
(1) — ^which,  up  to  the  present  time,  has  been  our  admitted  authority 
in  such  cases.   It  is  declared  to  be  the  law  that  persons  labouring 
under  a  death  sickness  are  incapable  of  making  a  valid  gift  or 
of  disposing  of  their  property  in  charity.   If,  however,  possession 
has  been  given  of  the  subject  of  the  gift,  it  is  valid  to  the  extent 
of  one-third  of  the  sick  man's  estate.    But  it  was  pointed  out  that, 
if  the  law  be  unrestricted  in  its  operation,  it  would  deprive  persons 
who  are  suffering  from  lingering  diseases,  but  who  at  the  same 
time  are  in  full  possession  of  their  senses  and  free  from  the  influ- 
ences which  sometimes  affect  those  who  are  labouring  under 
mortal  sickness,  of  all  power  of  dealing  with  their  property.  "  The 
law  therefore,"  the  learned  Judges  say,    provides  that,  where  the 

(1)  N..W.  P.  H.  C.  Hep.  1874,  p.  169. 
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malady  is  of  long  oontinuancey  and  there  is  no  immediate  appre-  1881 
heDsion  of  death,  a  sick  person  may  make  a  gift  of  the  whole  of  Muhammad 
his  property.  It  also  goes  on  to  define  what  constitutes  a  malady  G^^mhebb 
of  long  oontinnance,  and,  as  is  admitted  by  both  parties  to  this  suit, 
when  the  sickness  has  lasted  for  a  year,  and  there  is  no  immediate 
danger  of  death,  the  incompetency  to  make  a  gift  of  the  whole  of 
the  property*'  is  removed.  Now  the  law  here  laid  down  appears  to 
ns  to  apply  in  all  respects  to  the  circumstances  of  the  case  before  us. 
As  to  the  donor's  possession  of  his  senses  at  the  time  the  deed 
was  executed,  the  Subordinate  Judge  himself  had  no  doubt  on  the 
evidence,  and  on  this  evidence  we  fully  coincide  with  him.  The 
plaintiff  fails  to  establish  as  against  the  wife,  or  Abdul  Grhani,  who 
is  the  son-in-law  of  the  brother-in-law  of  Ghulam  Nabi  Khan,  any 
fraudulent  conduct  whatever  in  regard  to  the  preparation,  execu- 
tion, and  registration  of  the  deed  of  gift.  He  likewise  fails  to 
establish  any  ooUusion  between  the  widow  and  Abdul  Ghani  in 
order  to  effect  any  fraudulent  conveyance  of  the  property;  whatever 
was  done  was  openly  and  publicly  done.  There  seems  to  be  no 
doubt  whatever  that  there  had  been  some  dispute  between  Mariam 
Begam  and  her  husband,  and  she  had  demanded  her  dower,  and 
the  explanation  given  of  the  disagreement  appears  to  be  very 
reasonable.  Mariam  would  not  patiently  endure,  after  so  many 
years,  that  another  wife  should  be  introduced  into  the  house. 
There  is  proof  that  the  hubband  and  wife  executed  an  agree- 
ment on  the  30th  August  1878,  in  which  the  dispute  reg«trding 
the  dower  is  admitted,  and  one  Muhammad  Mir  Khan  is 
appointed  as  arbitrator  to  settle  the  matter.  Muhammad  Mir 
Ehan  was  examined,  and  deposed  that  he  had  been  appointed  arbi- 
trator under  this  agreement,  which  had  been  in  his  possession  but 
which  wfiw  returned  by  him  to  Ghulam  Nabi  Khan  and  Mariam 
Begam,  as  they  had  come  to  an  amicable  arrangement.  Sahibdad 
Khan,  who  signed  this  agreement,  attested  his  signature.  We  see 
no  reason  to  doubt  the  truth  of  these  depositions.  There  is,  too,  the 
deposition  of  one  of  the  witnesses  for  the  plaintiff,  Sahibdad  Khan, 
Head  Constable  of  Mehrara  Station,  which  is  worthy  of  noiice  on 
this  point.  This  witness  in  the  course  of  his  evidence  states  that 
a  report  was  made  on  the  26th  August  1878  by  Qnlshere  Khan 
(the  present  plaintiff)  to  the  effect  that  Ghulam  Nabi  i^han,  bis 
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l^Sl      brother,  was  yery  ill,  and  not  in  his  senses;  that  he  and  Ghtilam 


MuHJLMMAD  Nabi  Khan  were  not  on  good  terms;  that  he  did  not  go  to  him;  and 
auLSHBBE  that  he  had  heard  that  Maulyi  Abdul  QhanLwho  was  with  Ghnlam 
Nabi  Ehan,  had  fabricated  some  document;  and  that  ahonid  he  have 


V. 


^Kei^    done  so  he  begged  that  it  might  be  held  invalid.   Now,  it  is  re- 
markable that  the  agreement  was  not  executed  until  the  30th 
August,  four  days  after  this  report  was  made,  and  it  is  certain 
that  at  the  time  of  its  execution  Giiulam  Nabi  Elian  was  in  his 
right  mind ;  and  from  the  eyidence  of  Muhammad  Mir  Elian  and 
Sahibdad  Khan  already  ref  t  ired  to,  that  there  had  been  no  conceal- 
ment, and  that  the  agreement  was  so  far  acted  upon  that  it  was 
deposited  with  the  arbitrator  and  only  returned  by  him  because 
the  parties  came  to  an  arrangement  between  themselves  and  no 
award  was  required.    The  natmre  and  terms  of  the  report  are  such 
that  we  are  led  to  infer  that  it  was  made  by  the  plaintiff  for  his  own 
ends,  and  that  he  did  not  really  believe  then  that  any  fraud  was 
in  contemplation,  but  that  he  knew  of  the  intention  of  GhulamNahi 
Khan  to  make  good  the  dower,  and  that  he  himseUas  a  precaotion, 
by  way  of  ^^peahbandi "  or  arrangement  beforehand,  wished  to  pro- 
duce this  report  hereafter  in  proof  of  a  fraudulent  design  on  the  part 
of  Abdul  Ghani  to  procure  a  settlement  adverse  to  his  (plaintiflfe) 
interests.   The  Subordinate  Judge  himself  accepts  the  conclusion 
that  Ghulam  Nabi  E3ian,  being  displeased  with  plaintiff  and  his 
nephew,  8here  AH  Ehan,  executed  the  gift,  because  if  he  had  not 
done  so  the  plaintiff  would  have  got  a  share  of  the  property  at  his 
death,  and  this  he  did  not  wish.   But  as  there  is  no  reason  what- 
ever to  doubt  that  the  agreement  of  the  30th  August  was  an  in- 
strument executed  in  good  faith,  it  seems  very  reasonable  to  believe 
that  the  deed  of  gift  of  the  15th  September  1878,  a  fortnight  later 
in  date,  was  executed  by  Ghulam  Nabi  Ehan  in  pursuance  of  an 
amicable  arrangement  with  his  wife,  and  for  the  purpose  of  putting 
her  in  possession  of  all  the  property  in  consideration  of  the  dower 
still  due  t6  her.   The  property  was  entirely  his  own,  and  to  whom 
should  he  give  it  more  naturally  imder  the  circumstances  than  to 
his  wife?   The  Subordinate  Judge  fully  admits  that  '^the  allega- 
tion of  the  plaintiff  that  Abdul  Ghani  secretly  and  by  way  of 
sharp  practice  got  the  deed  of  gift  and  the  power  to  get  it 
registered  executed  is  evidently  false.   On  the  other  hand,  it  is 
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tfati^ctotdy  pr(>t€d  that  he       all  along  thinking  ^  adopting  11^81 
mea«mres  by  Ivhtch  his  wife,  the  defendant,  wonldget  the  property^  Muhammad 
ai!rd  the  jdaintifl  wonld  get  no  share  of  it."  G^^eeb 

So  far,  then,  we  are  agreed  that  Qhtdam  Nabi  Ktan  in  his  ^. 
Bonnd  senses  when  he  executed  the  deed  of  gift,  and  that  it  waia  no  ^^^^ 
sudden  whim  which  made  him  execute  it,  but  that  he  did  60  in 
pursuance  of  a  foregone  purpose.  It  remiains  now  to  consider  what 
the  evidence  discloses  as  to  Ghulam  Nabi  Khan's  state  of  health 
^hen  he  made  the  gift.  The  Subordinate  Judge  himself  allows 
that  his  illness  commenced  in  the  end  of  1874  or  beginning  of  1875. 
But  he  does  not  consider  it  proved  that  the  saine  sickness  continued 
till  his  death,  or  that  the  sickness  of  which  he  died  may  be  eaUed 
as  old  or  advanced  sickness.  He  thinks  that  the  sickness  of  -^hich 
deceased  died  commenced  in  July  1878.  The  plaintiff's  witnesses 
are  called  to  prove  that  Ghulam  Nabi  died  of  an  illness  of  about 
5  or  5i  months'  standing.  The  evidence  of  these  witnesses  is  not 
of  a  reliable  character.  (After  referring  ta  the  evidence  <>i  these 
witnesses  and  commenting  thereon,  the  learned  Judge  continned) : 
Such  is  the  evidence  upon  which  the  plaintiff  se^  to  establish 
that  the  deceased  t^as  taken  ill  in  June  1878,  and  died  of  his 
illness  on  the  15th  Novembet  following.  On  the  other  hand,  Mn- 
hammad  Mir  Khan,  the  arbitrator  already  referred  to,  Eaza  Ali 
Beg,  Hafiz  AK  Khan,  and  other  respectable  persons  depose  tha* 
QhulamNabiKhanhad  been  suffering  from  boils ;  that  they  had  got 
well ;  that  he  fell  ill  again  and  died.  The  deposition  of  Niaz  Ali 
diows  that  Ghulam  Nabi  had  been  ill  in  1874  from  fever  and  boils, 
which  lasted  a  teng  time,  and  that  afterwards  before  his  death  he  was 
attacked  with  swdiling  of  the  hands  and  feet,  and  died.  None  of  the 
evidence,  either  for  the  plaintiff  or  defendant,  appears  to  us  to  be  of 
such  a  conclusive  character  that,  in  the  words  of  the  Subordinate 
Judge,  it  would  be  possible  to  say  whether  Ghulam  Nabi  Khan  died 
oi  the  same  illness^  or  whether  he  had  recovered  from  it  and  died  of 
other  sickness,  such  as  dropsy,  fever,  or  inflammation  of  the  liver, 
the  evidence  on  behalf  of  the  parties  being  conflicting.  The  Sub- 
ordinate Judge  then  states  his  own  conclusion  : — "Taking  the 
evidence  produced  on  behalf  of  both  parties  simultaneously  into 
consideration,  the  Court  thinks  that  it  can  fairly  be.  concluded  that 
at  first  Ghulam  Nabi  Khan  had  a  boil,  and  in  consequence  thereof^ 
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1881  or  at  the  same  time,  he  was  attacked  by  fever  and  his  hands  and 
Muhammad  swelled,  and  during  a  large  portion  of  the  time  of  his  iUness 
he  suffered  most  from  the  boil,  but  it  lessened  for  a  time  about  the 
date  of  his  death,  and  he  was  a  little  better.  But  it  appears  that 
the  boil  was  outwardly  and  superficially  cured,  and  the  sore  seemed 
somewhat  healed  up,  yet  inwardly  its  effect  was  present,  and  it  was 
not  completely  cured,  then  the  swelling  and  fever  increased  and 
he  died,  tiU  that  time  he  was  not  relieved  of  the  original  malady 
of  the  ulcer. "  This  can  hardly  be  regarded  as  a  satisfactory  con- 
clusion. For  ourselves  we  think  that  there  is  sufficient  evidence 
to  warrant  the  finding  that  for  a  long  time  past,  from  1874  up  to 
July  1878,  Ghulam  Nabi  Shan  had  been  a  sufferer  from  boils  or 
a  carbunde,  it  is  not  possible  to  say  which  with  any  distinct- 
ness,  and  ultimately  died ;  but  that  when  he  executed  the  deed 
of  gift  there  was  no  immediate  apprehension  of  his  death;  that 
twenty  days  before  his  death  his  surgeon  thought  that  he  would 
get  well,  but  he  did  not  get  better,  but  became  weaker  under 
treatment,  and  finally  died,  but  whether  from  the  boil,  or  from 
some  other  supervenient  disease,  there  is  no  satisfactory  evidence 
to  show.  Under  these  circimistanoes,  we  are  not  disposed  to  say 
that  the  deed  of  gift  executed  by  Ghulam  Nabi  Shan  was  invalid 
under  the  Muhammadan  law.  We  are  therefore  compelled  to  annul 
the  decree  of  the  lower  Court  and  to  dismiss  the  daim  in  toto. 
It  is  unnecessary  here  to  consider  the  objections  of  Nirali  Begam 
whilst  those  of  Mariam  Begam  have  been  disposed  of  by  the 
Judgment.  Appellant  will  pay  his  own  costs  and  those  of  Mariam 
Begam ;  Nirali  Begam  will  pay  her  own  costs  in  this  Court 

Decree  modified. 


1881 
April  5. 


Brfore  Mr,  Justice  Spankie  and  Mr.  Justice  Oldfield, 

BHA0:JI  (Plaintiff)  v,  MAHAEAJ  SINGH  (Dbfendaut) 

Regulation  VII  of  lS22'-Aioard-'Act  IX  of  1871  (Limitation  Act), 
sch.  a.  No,  44r-Act  XV  of  mi  (Limitation  Act),  sek,ii,  JVo.4o— JK«rf» 
Law — Succession —  Custom — Illegitimate  son — **  Qnndharp'*  marriage, 

D  died  in  1860,  leaving  him  surriying  liis  first  wife  G,  hia  second  wiSe  B, 
his  mother  B,  and  M,  his  son  by  a  woman  to  whom  he  had  been  married  by 

•  First  Ajpeal,  No.  57  of  1880,  from  a  decree  of  Manlvi  Zain-iil-abdin« 
gnbordinate  Judge     Sh&hjahinpnr,  dated  the  6ih  December  1879. 
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the  "gandkarp"  form  o£  marriage.  On  D*s  death  G's  name  was  registered 
in  the  record-of-iights  in  respect  of  his  proprietary  rights  in  a  certain  village.  - 
In  1871  O  died,  and  on  her  death  B,  R,  and  Jf  preferred  separate  claims  to  have 
their  names  registered  in  respect  of  such  rights.  The  Assistant  Settlement 
Officer  before  whom  these  claims  came  for  decision,  professing  himself  unable 
to  decide  which  of  the  claimants  was  in  possession,  and  observing  that  it  was 
not  shown  that  possession  was  joint,  referred  the  case  to  the  Settlement 
Officer.  The  Settlement  Officer,  without  making  any  inquiry,  disposed  of 
the  case  on  the  evidence  taken  by  the  Assistant  Settlement  Officer,  and  held 
that  the  claimants  were  in  joint  possession  of  such  rights,  and  it  was  proper 
that  the  name  of  each  should  be  registered  in  respect  of  a  one- third  share  of 
such  rights.  He  at  the  same  time  intimated  to  the  parties  that,  unless  they 
settled  their  claims  in  the  Civil  Court  or  by  arbitration  before  the  hhewat 
was  framed,  it  would  be  framed  as  he  had  directed.  In  1873  B  died,  and  on 
her  death  If  procured  the  registration  of  his  name  in  respect  of  her  one- third 
share.  In  1879  B  sued  M  for  possession  of  the  one-third  share  which  he  had 
obtained  under  the  proceeding  of  the  Settlement  Officer,  and  oiE's  one-third 
share,  claiming  as  heir  to  her  deceased  husband  Z>,  and  alleging  that  M  was 
not  the  legitimate  son  of  D  and  was  therefore  not  entitled  to  succeed  to  such 
lights.  If  set  up  as  a  defence  that,  as  the  proceeding  of  the  Settlement 
Officer  was  an  award  under  Regulation  VII  of  1822,  and  the  suit  was  one  to 
contest  such  award,  and  it  had  not  been  brought  within  three  years  from  the 
date  of  such  award,  the  suit  was  barred  by  limitation ;  that  he  was  the  legit- 
imate son  of  D  and  therefore  entitled  to  succeed;  and  that,  assuming  he  was 
not  legitimate,  he  was  entitled  to  succeed  by  the  custom  of  the  village.  In 
support  of  such  custom  if  relied  on  the  following  entry  in  the  village  wajtb^ 
nl-arz :— "  In  this  village  a  mistress  treated  as  a  wife  and  the  child  of  such  a 
mistress  shall  also  have  a  right  to  transfer  properiy  and  to  obtain  and  receive 
property. " 

Hald  that  the  suit  was  not  barred  by  limitation  under  No.  44,  sch.  ii  of 
Act  IX  of  1871,  or  No.  46,  sch.  ii  of  Act  XV  of  1877,  as  the  proceeding  of 
the  Settlement  Officer  was  not  an  award  under  Emulation  VII  of  1822. 

H.eld  also  that  a  marriage  by  the  ''gandharp"  form  is  nothing  more  or  less 
than  concubinage,  and  has  become  obsolete  as  a  form  of  marriage  giving  the 
9tatu9  of  wife  and  making  the  offspring  legitimate.  Also,  with  reference  to 
the  entry  in  the  icajib-ul-arz,  that  it  did  not  necessarily  place  illegitimate 
children  on  an  equality  with  legitimate  as  heirs ;  and  if  that  was  its  intention 
it  was  ineffectual,  as  parties  could  not  by  agreement  alter  the  Liw  of  succes- 
tion;  and  if  the  entry  was  regarded  as  evidence  of  custom  it  was  not  conclusive. 

The  facts  of  this  case  are  suflBciently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

The  'Junior  Oovemment  Pleader  (Babu  Dwarka  Nath  Bamrjx)^ 
Lola  Lalt<i  ProBad,  and  Babus  Oprokash  Chander  Mukarji  and 
Jogindro  Nath  Chaudkri  for  the  appellant.  * 

100 
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1881  Pandit  Ajudhia  Nath  aAd  Munshi  8ukh  Ram  for  the  ro- 

BHAoai  flpondent. 

Mahabaj  jadgment  of  the  High  Court  (Spankib,  J.^  and  Oldfisi^ 

Singh.  J.)  y^f^  delivered  by 

Oldfield,  J.  (Spankie,  J.,  ooncurring) : — The  plaintiff  (Bhaoni) 
is  the  seoond  wife  of  Dariao  SiBgh  who  died  in  ISSO,  leaving 
BomnQg  him  his  first  wife  G-anesdi  Kuar,  his  seooad  wife  BhaoiHy 
his  mother  Baj  Euar,  sister  Mahtab  Knar,  afid  three  dangfaten; 
also  Ajit  Euar  alleged  to  be  his  conotibine  and  her  son  Maharaj 
Smghy  defendant  and  respondent  in  this  case.  On  the  death  of 
Dariao  Singh  in  1860  Ganesh  Euar  was  entered  in  the  settlement 
.  record,  and  when  she  died  in  1871  the  plaintiff  and  Baj  Euar  and 
Maharaj  Singh  were  recorded  as  heirs  and  entitled  to  equal 
Bbarea.  Baj  Enar  died  on  the  5th  January  1873,  and  Maliaraj 
£tingh  obtained  entry  of  his  name  in  respect  of  her  one-third  ^are 
<m  the  22lid  March  1873.  It  appears  also  that  in  1872  Maharaj 
Singh  sued  the  plaintiff  (Bhaoni)  and  Baj  Euar  to  set  aside  the  order 
of  the  Settlement  Officer  passed  in  1871  declaring  those  ladies 
entitled  to  a  third  share  each  in  the  estate,  and  to  estabUsh  hss 
own  title  to  the  whole  of  the  property  left  by  Dariao  Singh.  The 
matter  in  dispute  was  referred  to  arbitration,  and  the  arbitrators 
decided  that  Baj  Euar,  and  not  Bhaoni  or  Maharaj  Singh,  was 
entitled  to  the  property,  on  the  ground  that  Bhaoni  had  forfeited 
her  right  by  unchaste  conduct,  and  that  Maharaj  Singh  was  illegit- 
imate.  The  suit  brought  by  Maharaj  Singh  was  in  oonseqtraace 
dismissed  en  the  16th  August  1872,  and  the  decision  was  affirmed 
by  the  High  Court  on  the  2l8t  July  1873.  Subsequently  in  1874 
tiie  sister  and  daughters  of  Dariao  Singh  sued  Bhaoni,  plaintiff 
in  this  case,  and  Maharaj  Singh,  defendant  in  this  ease,  to  recover 
the  prq^erty  left  by  Dletriao  Singh,  and  to  set  aside  the  order  of 
the  Settlement  Officer ;  they  sued  as  heirs  of  Baj  Euar.  This  suit 
was  ultimately  dismissed  by  the  High  Oourt  on  the  3rd  Ma^ieh 
1879,  which  held  that  the  right  of  inheritance  to  her  husband 
Dariao  Singh's  estate  had  vested  in  Bhaoni  by  law  long  before  she 
was  guilty  of  misconduct,  and  in  her  presence  as  heir  to  Dariao 
Singh  none  of  the  plaintiffs  had  any  right  to  succeed  to  the  estate. 
Baj  Euar  having  died  in  1873  and  Maharaj  Siagh  having  obtained 
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entry  of  his  name  in  respect  to  the  one-tiiird  ehaie  whioh  she  had  1881 
obtained  under  orders  of  the  Settlement  Officer  in  1871, theplaintifl  BttAOux 
(Bhaoni)  has  brought  this  suit,  which  was  instituted  on  the  1st  Sep-  ^^^hIbaj 
tember  1879,  for  two-thirds  of  the  estate  of  Dariao  Singh,  namely,  Singh. 
tiie  shares  which  had  been  given  to  Eaj  Euar  and  Maharaj  Singh 
by  the  order  of  the  Settlement  Officer  in  1871.  The  defence  of 
Maharaj  Singh  is  that  he  has  held  adversely  to  theidaintiff  beyond 
the  term  of  limitation ;  that  the  orders  passed  in  1871  declaring  his 
right  to  one-third  and  in  1873  in  respect  of  his  right  to  Baj  Kuar's 
share  have  become  final  and  conclusive  as  awards,  no  suit  having 
been  brought  within  three  years  to  set  them  aside ;  that  plaintiff  is 
estopped  by  her  conduct  from  disputing  his  title ;  that  he  is  the 
legitimate  son  of  Dariao  Singh,  and  assuming  him  to  be  the  son 
of  a  concubine  {dharoha)y  he  is  entitled  to  succeed  according  to  the 
custom  of  the  village.  The  Subordinate  Judge  has  held  that  the 
defendant  has  not  been  in  adverse  possession  for  twelve  years, 
but  idiat  the  suit,  so  far  as  it  refers  to  the  one-third  share  which 
the  defendant  obtained  under  the  order  of  the  15th  November 
1871,  is  barred  by  limitation  of  three  years,  that  order  being  an 
award  whidi  has  not  been  set  aside.  He  held  that  the  plaintiff  is 
estopped  by  her  conduct  from  bringing  this  claim.  He  refers  to 
her  statement  of  the  23rd  June  1860,  to  the  effect  that  Maharaj 
Singh  is  her  heir;  to  her  recognizing  his  right  by  applying  for 
partition  of  the  one-third  share  she  obtained  under  the  order  of 
the  Settlement  Officer  dated  the  15th  November  1871 ;  and  her 
consent  to  his  being  appointed  lambardar  dated  the  13th  February 
1876,  and  her  recognition  of  his  right  to  the  two-thirds  in  suit  by 
applying  to  have  it  sold  in  execution  of  a  decree  against  the  defend- 
ant. He  further  held  that  Maharaj  Singh  is  the  son  of  Dariao 
Singh  by  Ajit  Euar  his  concubine,  and  the  marriage  in  the  gan* 
dharp  form  is  valid ;  and  that  he  is  also  entitled  to  succeed  by 
the  custom  in  Pirthipur  according  to  which  the  offq)ring  of  a 
dharoka  (concubine)  inherits.  The  plaintiff  appeals  on  the  ground 
that  the  suit  is  not  barred  by  the  three  years'  limitation ;  that 
the  previous  litigation  is  conclusive  of  the  plaintiff's  right  and  of 
the  absence  of  any  title  in  defendant;  that  there  is  no  estoppel; 
and  that  Maharaj  Singh  is  illegitimate  and  has  no  right  of 
iaheritanoe. 
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I  am  of  opinion  that  the  Subordinate  Judge  has  -wrongly  held 
Bhaoni    that  any  portion  of  this  daim  is  barred  by  limitation  under  art 

SmoH.  the  Settlement^  Officer  dated  the  15th  November  1871  is  not  an 
award  imder  Begnlation  YII  of  1822  which  it  was  necessary  to 
set  aside  within  three  years  under  the  Limitation  Act.  On  refer- 
ring to  the  proceedings  in  the  settlement  department,  we  find  that^ 
on  the  death  of  Ghinesh  Kuar,  the  Settlement  Deputy  Collector 
instituted  inquiries  as  to  who  should  be  recorded  in  her  place, 
and  Bhaoni  (plaintiff),  Eaj  Kuar,  and  Maharaj  Singh  (defend- 
ant) preferred  claims.  The  Deputy  Collector,  after  making 
iuquiry,  recorded  a  proceeding  to  the  effect  that  Ganesh  Kuar, 
who  was  proprietor  in  possession,  had  left  as  her  heirs  Baj  Kuar, 
her  mother-in-law,  Bhaoni,  and  Maharaj  Singh,  described  as  the 
son  of  Dariao  Singh  by  his  mistress  Ajit  Euar.  The  Deputy 
Collector,  after  referring  to  the  proceedings  takon  on  Dariao 
Singh's  death,  when  Bhaoni  and  Eaj  Euar  had  consented  to  allow 
the  name  of  Oanesh  Euar  to  be  entered,  with  the  understanding 
that  Bhaoni  should  be  recorded  at  her  death  and  Maharaj  Singh 
after  Bhaoni's  death  as  the  last  heir,  proceeds  to  record  that  the 
dispute  before  him  was  between  Eaj  Euar,  Bhaoni,  and  Maharaj 
Singh.  The  first-named  set  up  her  own  right,  alleging  Maharaj 
Singh  was  illegitimate.  Bhaoni  claimed  that  she  should  succeed 
under  the  arrangement  made  in  1860,  and  Maharaj  Singh  claimed 
to  be  the  heir  and  disputed  any  title  on  the  part  of  Bhaoni  by 
reason  of  her  unchastiiy.  The  Deputy  Collector  finally  records 
that  he  is  unable  to  come  to  any  conclusion  on  the  question  of 
which  party  is  in  possession,  and  referred  the  case  to  the  Settle- 
ment Officer  with  these  words:  "The  circimistances  of  joint  pos- 
session are  not  clear;  the  case  is  an  intricate  one ;  and  criminal 
oases,  &c.,  between  the  parties  are  apprehended ;  and  it  is  observed 
that  they  keep  up  with  them  a  large  following  with  the  view  of 
disturbance ;  it  is  absolutely  necessary  that  final  orders  be  passed 
by  the  Settlement  Officer."  The  papers  appear  to  have  been  sent 
to  the  Settlement  Officer,  who  without  making  any  inquiry  dis- 
posed of  the  case  on  the  evidence  taken  by  the  Deputy  OoUeotor 
of  Settlement,  and  held  that  all  the  three  claimants  had  joint  pos- 
session of  Dariao  Singh's  property,  and  it  was  proper  that  the 
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names  of  each  in  equal  shares  shonld  be  substituted  for  that  of  1881 
Gtmesh  Kuar,  and  tbe  order  was  passed  to  that  efieot,  and  it  was  Bhaoni 
intimated  that,  unless  they  settled  their  claims  in  the  Civil  Court  j^^^^^^ 
or  by  arbitration  before  the  k?imat  came  to  be  prepared,  it  would  Sinoh. 
be  prepared  according  to  the  above  directions.  This  proceeding, 
however,  of  the  Settlement  Officer  does  not  constitute  an  award 
under  ^Begulation  VII  of  1822.  It  does  not  appear  to  have 
been  made  after  opportunity  given  to  the  parties  to  establish 
their  respective  claims  before  the  Settlement  Officer  or  upon  evi- 
dence taken  by  that  officer.  The  Begulation  contemplates  that 
the  Settlement  Officer  shall  act  as  a  Court  of  Civil  Judicature 
(s.  23).  He  must  have  the  parties  before  him  and  give  them 
opportunity  for  establishing  their  claims,  and  must  adjudicate 
on  evidence  taken  before  him,  and  an -order  passed  like  the 
one  before  us  upon  a  reference  made  by  some  other  officer  on 
inquiries  instituted  by  him  has  no  element  of  a  judicial  character, 
so  as  to  give  the  order  the  authority  of  an  award  imder  the 
Hegulation.  The  defect  is  not  one  of  mere  irregularity  of  pro* 
cedure,  but  it  strikes  at  the  root  of  the  proceedings  before  the 
Settlement  Officer  and  takes  from  them  all  pretence  to  be  of  a 
judicial  character.  The  Subordinate  Judge  has  rightly  held  that 
there  is  no  bar  to  the  daim  with  reference  to  the  order  of  the 
22nd  March  1873.  (After  holding  that  the  plaintiff  was  not 
estopped  by  her  acts  and  conduct  from  bringing  any  portion  of 
her  claim,  and  that  her  claim  was  not  barred  with  reference  to 
the  decisions  in  the  former  suits,  nor  by  the  adverse  possession  of 
the  defendant  for  twelve  years,  the  learned  Judge  continued): 
The  above  remarks  dispose  of  all  the  preliminary  objections  to  the 
maintenance  of  the  suit;  and  the  plaintifE  will  have  a  right 
to  the  property  as  widow  of  Dariao  Singh,  unless  the  defendant 
can  show  a  better  right  as  the  son  of  Dariao  Singh.  It  is  quite 
dear  that  his  mother  A  jit  Kuar  W6ks  not  mamed  to  Dariao  Siogh 
by  any  form  of  marriage  recognized  by  Hindu  law  among  Rajputs. 
The  marriage  by  the  gandharp  form,  which  it  is  contended  is  valid, 
is  nothiDg  more  nor  less  than  concubinage,  and  has  become  obso- 
lete as  a  form  of  marriage  giving  the  Btatus  of  wife  and  making  the 
o&pring  legitimate ;  and  the  contention  that  the  illegitimate  son 
can  inherit  under  the  custom  of  the  village  and  family  is  not 
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1881  eetabllBhed.  Snob  a  onafom  is  oppoted  to  Hie  genend  kw  and 
BjEuojri  ^  weiU-d8tablifihed  befoore  we  can  reoc^iie  it.  There  is  an 

^  «•  entry  in  tbe  wajUhuUarz  of  tbe  Tillage  Uiat  ^in  this  Tillage  a  ms- 
SiKOH.  t^^^  treated  as  wiie  and  tbe  obild  of  a  mistress  shall  also  bare  a 
rigbt  te  traittfer  property  and  to  obtain  and  reoeive  property."  In 
regard  to  tbis,  all  that  need  be  said  is  that  it  does  not  neoeisanly 
plaoe  illegitimate  children  on  an  equality  with  kgitimate  as  beiis; 
and  if  tb^^t  is  tbe  intention,  it  is  ineSeetnal,  as  parties  oannot  by 
agreement  alter  tbe  law  el  soooession)  and  if  tbis  reoord  be  r^jard- 
ed  as  eyidenoe  of  a  enstom,  it  is  not  oondosiYe.  The  few  instances 
referred  to  by  tbe  8ub(nrdin£^  Judge  in  which  illegitimate  children 
may  have  sucoeeded  are  of  doubtful  authcuity,  and  would  not  go 
far  to  establish  the  custom  contended  for.  The  eyidence  that  any 
such  custom  having  tbe  force  of  law  exists  is  oonflicting,  and  the 
faot  that  in  tbe  suit  of  1872  tbe  arbitrators  disalbwad  Mabataj 
Singh's  claim  on  tbe  ground  of  illegitimaoy,  and  A  jit  Kuar  never 
claimed  tbe  right  for  him  at  Dariao  Singh's  death,  but  permitted 
it  to  be  postponed  till  after  the  death  of  bis  two  wives,  goes  &r  to 
show  that  su^h  a  custom  is  not  recognized.  The|  decree  of  tbe 
lower  Court  should  be  s^t  aside,  and  the  appeal  allowed,  and  the 
claim  decreed  with  costs. 

  Appeal  aUwed. 

CRIMINAL  JURISDICTION. 


Iggj  Brfore  Mr.  Justice  Oldfield, 

^P^^  ^'        Ik  THB  Mattbb  op  THB  Pbtition  op  bam  PRASAD  v.  DIEGPAL 

AKD  0THBB8. 

Moitert  and  Wbrkmm—Breach  qf  Contract  on  ike  part  qf  workmen^ 
Act  XIU  qf  1869-.^'  Station, " 

An  employer  of  workmen  residing  and  oanying  on  business  in  iiie  dty  ol 
Mirsapur,  alleging  that  he  had  advanced  money  to  certain  wc^kmen  on  the  nnder- 
standing  that  they  wonld  work  for  him  and  no  one  else  until  they  had  repaid 
such  money,  and  that  they  had  broken  such  contract  by  leaving  his  employment^ 
made  a  complaint  against  such  workmen  under  Act  XIII  of  1869,  which  had  been 
extended  to  the  '*  station  "  of  Mirzapur  by  the  Local  GrOTemment.  It  appeared 
that  such  money  was  advanced  by  way  of  loan,  and  without  any  reference  to  the 
wages  of  such  workmen  or  the  payment  for  the  work  performed  by  them,  and 
that  no  deduction  onaccount  of  such  advance  was  ever  made  from  their  wages  or 
the  payments  made  to  them.  Held  that  the  contract  between  the  parties  mw 
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■ometliing  qiute  difEexent  from  91x17  contract  coi^templated  hj  Act  YITI  of  ^gg^ 
1859,  and  that  Act  was  therefore  not  applicable. 


— ,  _  — ,  

Jffeld  also  that  it  was  doubtful  whether  that  Act  applied  locally,  as  it  was  j^S' 
not  shown  that  the  city  of  Mirzapur  was  comprised  within  the  "  station"  of  Petition  of 
Mirzapur.  EAMPBiaAD 

Onb  Bam  Prasad,  wKo  redded  and  carried  on  ImsineBs  in  the  Ph^fjj^ 
city  of  Mirsapur,  ^ployed  certain  persons  as  engravers  on  brass. 
He  made  a  complaint  to  Mr.  £.  Oalbraith,  Mag^trate  of  the  first 
class,  against  such  persons,  xmder  Act  XIII  of  1859,  whidi  had 
been  extended  to  the  station  "  of  Miraapnr  hj  the  Loced  Goy^- 
ment  by  Notification  in  1863.  He  alleged  that  he  had  advanced 
money  to  such  persons  on  the  agreement  that  they  would  work  for 
biim  and  no  one  else  until  they  had  repaid  such  money,  and  that  they 
had  broken  such  agreement.  The  Magistrate  dismissed  the  com- 
plaint, holding  that  that  Act  was  not  applicable,  ina^uch  as  the 
money  which  the  complainant  had  advanced  to  such  persons  had 
not  been  advanced  by  him  on  account  of  any  work  which  they  had 
contracted  to  perform,  within  tbe  meaning  of  that  Act,  but  had 
been  advanced  by  him  merely  by  way  of  loan,  with  the  intenticm 
of  keeping  such  persons  in  his  debt,  and  th^eby  preventing  them 
from  leaving  his  service.  The  complainant  applied  to  the  High 
Coart  to  revise  the  Magistrate's  order  under  s.  297  of  Act  X  of 
1872.  The  Magistrate  of  the  Mirzapur  district  was  called  on  by 
the  High  Court  to  report  as  to  what  comprised  the  ** station'*  of 
Mirzapur  under  the  Government  Notification,  and  whether  the 
complainant  resided  or  carried  on  business  within  its  limits.  The 
Magistrate  reported  that  it  was  doubtful  as  to  what  the  "station'' 
of  Mirzapur  comprised  in  1863 ;  but  he  presumed  that  the  correct 
definition  of  "  station  would  be  the  city  and  suburbs  of  Mirzapur, 
i.e.  J  aU  land  within  a  radius  of  five  miles  from  the  kottcali;  and  that 
at  the  present  time  the  station  of  Mirzapur  was  comprised  within 
municipal  limits,  and  the  complainant  resided  within  those  limits. 
Colvh^  and  Kashi  Prasad  for  the  petitioner. 
Oldfield,  J.— The  Magistrate,  in  my  op'nion,  properly  dis- 
missed this  complaint  brought  under  Act  XIII  of  1859.  The  Act 
provides  for  the  punishment  of  breaches  of  contract  by  artificers, 
workmen,  and  labourers  who  have  received  money  in  advance  on 
account  of  work  which  they*  have  contracted  to  perfcmn;  and  by 
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1881     s.  2,  if  it  shall  be  proved  to  the  satisfaotion  of  the  Magistrate  that 

In  the  Mat^       ortifioer,  'workman,  or  hihourer  has  received  money  in  advance 

TKB  OF  THE  fioai  tho  oomplainant  on  account  of  any  work,  and  has  wilfully 
Fbtition  of 

Bam  Fbasid  'without  lawful  or  reajsonable  excuse  neglected  or  refused  to 
DiBopjLL  P®^^™^  ^'^^  according  to  the  terms  of  his  contract,  he  shall 
be  subject  to  the  penalties  provided  by  the  section.  There  must  be 
a  contract  for  work,  and  the  money  must  have  been  received  in 
advance  on  account  of  the  work  to  be  performed.  In  this  case  it 
appears  that  the  complainant  employes  workmen  as  engravers  on 
brass;  and  he  alleges  that  the  accused  received  from  him  certain 
sums  on  the  agreement  that  they  would  work  for  him,  and  for 
no  other  persons,  until  they  had  repaid  the  money,  and  that  they 
have  broken  the  contract  by  leaving  his  employment.  It  appears 
that  the  money  was  given  them  as  a  loan,  and  without  any  refer- 
ence to  the  wages  or  payment  for  the  work  they  performed,  which 
was  to  be  paid  for  at  a  certain  rate,  without  any  deduction  on 
account  of  the  money  they  had  received,  and  as  a  matter  of  fact 
no  deduction  from  the  wages  was  ever  made.  The  money  they 
received,  therefore,  cannot  be  said  to  have  been  an  advance  made 
on  account  of  any  work  contracted  to  be  performed;  it  was  not  to 
be  considered  in  the  payment  for  any  work.  The  contract  was 
nothing  more  than  for  a  loan  of  money,  to  which  was  attached  a 
condition  that  the  borrowers,  in  consideration  of  receiving  the  loan, 
should  work  for  complainant  and  not  transfer  their  services  else- 
where until  they  repaid  the  money.  This  was  something  quite 
different  from  any  contract  which  the  Act  contemplated.  The 
effect  of  siich  a  contract,  if  it  could  be  enforced,  might  be  to  give 
complainant,  by  taking  advantage  of  the  necessities  of  his  debtor, 
a  right  to  his  services  as  long  as  he  lives,  on  his  own  terms  as  to 
wages  and  work,  and  it  was  never  intended  to  make  the  breach  of 
such  a  contract  a  penal  offence.  I  may  add  that  it  is  by  no  means 
clear  that  Act  XIII  of  1859  has  application  to  the  parties  in  this 
case.  That  Act  has  been  extended  to  the  station  of  Mirzapur,  but 
the  complainant  is  resident  and  carries  on  business  in  the  town  of 
Mirzapur,  and  it  is  not  shown  that  the  town  is  comprised  within 
the  station  of  Mirzapur,  to  which  the  Act  was  extended.  The 
petition  is  rejected. 

Application  rejected. 
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CIVIL  JURISDICTION.  mi 

  April  11. 

Before  Mr.  Justice  Oldfield  and  Mr.  Juitiee  Straight. 
DEBI  SINGH  (Dbpbndint)  v,  HANUMAN  UPADHYA  (Plauttifp).* 
JurUdietUm  qf  Small  Cause  Cowrt—Compemation  for  personal  injury-* 

Actual  pecuniary  damage^Act  XT  of  1866,  ss,  6  (3),  12. 
The  plaintiff  in  a  suit  for  compensation  for  malicious  prosecution  claimed 
Bs.  200  as  compensation  for  the  mental  annoyance  caused  him  by  such  pros- 
ecution, and  Es.  26  the  actual  expense  incurred  by  him  in  defending  himself 
from  the  charge  made  against  him.  Seld,  with  reference  to  s.  6  (3)  and  s.  12 
of  Act  XI  of  1865,  that,  the  suit  being  one  for  the  recovery  of  damages  on 
account  of  an  aUeged  personal  injury,  from  which  actual  pecuniary  damage 
had  resulted,  it  was  cognizable  and  should  hare  been  instituted  in  the  Court 
of  Small  Causes  having  local  jurisdiction.  Ghtnga  Narain  y.  Oudadkur 
Chowdkry  (1)  and  Bro;o  Soondur  v.  Eshan  Chunder  (2)  followed. 

The  plainti£E  in  this  suit  stated  in  the  plaint  that  on  the  2nd 
April,  1880,  the  defenlant  falsely  charged  him  and  one  Jageshar 
Singh  with  the  theft  of  certain  property,  in  consequence  of  which  he 
and  J ageshar  Singh  were  arrested  and  kept  in  custody  for  ten  days ; 
that  the  said  charge  was  preferred  maliciously  and  without  any 
reasonable  or  probable  cause,  by  way  of  revenge,  the  plaintiflE 
having  been  appointed  to  a  post  from  which  the  defendant's  cousin 
had  been  dismissed ;  that  on  inquiry  the  said  charge  was  found 
to  be  false,  and  the  plaintiff  was  acquitted  on  the  12th  April,  1880 ; 
and  that  the  result  of  the  false  charge  preferred  by  the  defendant 
against  the  plaintiff  was  that  he,  plaintiff,  had  to  spend  a  large 
sum  of  money  in  defending  himself,  in  addition  to  the  menta 
annoyance  and  loss  of  reputation  which  it  had  caused  him.  The 
plaintiff  claimed  Bs.  225  damages,  being  Es.  200  compensation  for 
mental  annoyance  and  loss  of  reputation,  and  Bs.  25  the  costs 
incurred  by  him  in  defending  himself  in  the  Criminal  Court.  The 
suit  was  instituted  in  the  Court  of  the  Munsif  of  Benares.  The 
Munsif  gave  the  plaintiff  a  decree  for  Bs.  35,  being  Bs.  10  com- 
pensation for  the  mental  annoyance  and  loss  of  reputation  caused 

•  Application,  No.  17  H  of  1881,  for  revision  under  s.  622  of  Act  X  of 
1877  of  a  decree  of  M.  firodhurst,  Esq.,  J ndge  of  Benares,  dated  the  1st 
December,  1880,  affirming  a  decree  of  Babu  Mrittonjoy  Mukarji,  Munsif  of 
Benares,  dated  the  30th  July,  1880. 

(1)  13  W.  E.,  434.       (2)  16  W.  E.,  179. 
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1881      to  the  plaintiff,  and  Es.  25  the  costs  incnrred  by  him  in  defend- 
Dbbi  Singh       himself  in  the  Criminal  Court.    On  appeal  by  the  defendant 
the  lower  appellate  Court  affirmed  the  Mnnsifs  decree. 

Hanuman 

IJpiDHTA.  The  defendant  applied  to  the  High  Court  to  revise  the  decrees 
of  the  lower  Courts  under  s.  622  of  Act  X  of  1877,  on  the  ground 
that  the  suit  was  not  cognizable  in  the  lower  Courts,  but  in  the 
Court  of  Small  Causes  at  Benares,  the  daim  being  one  for  com- 
pensation for  a  personal  injury  from  which  actual  peduniaiy 
damages  had  resulted,  and  the  demand  being  under  Bs.  500. 

Mr.  Spankiey  for  the  defendant,  in  support  of  the  application, 
cited  Ounga  Narain  v.  Oudadhur  Chowdhry  (1)  and  Brojo  Boondkr 
V.  Eshan  Chunder  (2). 

Munshi  Kashi  Prasad  for  the  defendant. 

The  judgment  of  the  High  Court  (Oldfiejj),  J.,  and 
Steaight,  J.)  was  delivered  by 

Straight,  J.— This  is  an  application  for  revision  under  s.  622 
of  the  Civil  Procedure  Code.  The  circumstances  under  which  it 
is  made  are  as  follows:— 

One  Hanuman  Upadhya  brought  a  suit  in  the  Court  of  the 
Munsif  of  Benares  to  recover  damages  for  malicious  prosecution; 
Bs.  200  in  respect  of  the  mental  annoyance  caused  him,  and 
Es,  25,  money  actually  out  of  pocket,  for  costs  incurred  by  him  in 
employing  mukhtars  in  the  Criminal  Court  to  defend  him.  The 
Munsif  decreed  the  claim,  awarding  damages  under  the  first  head 
at  Es.  10,  and  under  the  second  giving  the  amount  claimed  in 
full.  This  decision  the  Judge  of  Benares  in  appeal  upheld.  The 
defendant  Debi  Singh  now  applies  to  this  Court  to  set  aside  the 
whole  of  these  proceedings  on  the  ground  that  the  plaintiff's  suit 
was  exclusively  cognizable  by  the  Small  Cause  Court,  and  that 
the  Munsif  had  no  jurisdiction  to  entertain  it.  The  objection  was 
not  urged  in  either  of  the  lower  Courts,  but  being  directly  based 
upon  the  provisions  of  s.  622  of  the  Civil  Procedure  Code,  we 
cannot  refuse  to  take  notice  of  it.  We  are  of  opinion  that  it  is 
a  well-founded  one  and  must  prevail,  for  it  appears  to  us  that 

(1)  13  W.  E.,  434,     (2)  16  W.  B.,  179. 
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haying  regard  to  the  language  of  s.  6,  snb-seotion  (3),  and  s.  12  of  1881 
Act  XI  of  1865,  the  plaintiff's  suit  should  have  been  instituted  in  d^bi  Sikoh 
the  Small  Cause  Court.  By  his  plaint  he  in  clear  terms  alleged 
and  by  distinct  and  positive  evidence  proved,  actual  pecuniary  Upa^^a^ 
damage  to  the  extent  of  Hs.  25,  as  the  direct  consequence  of  the 
wrongful  act  of  the  plaintiff.  This  claim  therefore  was  in  respect  of 
a  personal  injury  from  which  actual  and  ascertained  pecuniary 
damage  had  resulted,  and  it  clearly  fell  within  the  terms  of  s.  6, 
sub-section  (3)  of  Act  XI  of  1865,  He  was  therefore  bound  by  the 
provisions  of  that  Act  to  bring  his  suit  in  the  Small  Cause  Court, 
which,  the  condition  precedent  to  giving  it  jurisdiction  under  the 
head  of  "  actual  pecuniary  damage  "  being  satisfied,  necessarily  had 
the  power  to  entertain  and  dispose  of  the  general  question  of 
damage  raised  under  the  other  head.  This  view  has  been  expressed 
in  two  Calcutta  rulings — Ounga  Narain  v.  Qudadhur  Chowdhry 
(1)  and  Brojo  Soondur  v.  JEshan  Chunder  (2) — and  in  th^  opinions 
therein  enunciated  we  coincide. 

We  must  accordingly  allow  this  application  for  revision  and 
set  aside  all  the  proceedings  hitherto  had  as  having  been  held 
without  jurisdiction.  The  plaint  will  be  returned  to  the  respondent, 
Hanuman  XJpadhya,  in  order  that  he  may  present  it  in  the  Small 
Cause  Court.  Each  party  will  pay  his  own  costs  on  this  appli- 
cation. 

Applieation  allowed. 
CRIMINAL  JURISDICTION. 


1881 

Before  Mr,  Justice  Straight,  April  12. 

In  the  Matteb  op  the  Petition  op  UMEAO  SINGH  v.  FAKIE   

CHAND. 

Magistrate  of  the  District — Power  to  withdraw  or  refer  cases — Act  X  of 
1872  (Criminal  Procedure  Code),  s.  47. 
Magistrates  of  Districts  should  exercise  the  powers  conferred  on  them  by 
8.  47  of  Act  X  of  1872  only  when  it  is  absolutely  necessary  for  the  interests 
of  justice  that  they  should  do  so ;  and  when  one  of  the  parties  to  a  case  ap- 
plies to  have  it  withdrawn  from  the  Magistrate  inquiring  into  or  trying  it 
and  referred  to  another  Magistrate,  the  Magistrate  of  the  District  should 
give  the  other  party  notice  of  snch  application,  and  an  opportunity  of  show- 
ing cause  why  such  application  ibould  not  be  granted. 

(1)  13  W.  R.,  434      (2)  16  W  E.,  179. 
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Where  the  accused  in  a  ciiminal  case  applied  to  the  Magistrate  of  the  Dis« 
-  tnct,  after  the  eridence  of  the  comphdnant  and  his  witnesses  had  been  taken,  to 
withdraw  such  case  from  the  Subordinate  Magistrate  trying  it  and  to  try  it  him- 
^  self,  such  application  not  containing  any  sufficient  reason  justifying  the  granting 
of  the  same,  and  the  Magistrate  of  the  District,  without  giving  the  com- 
plainant notice  of  such  application  or  opportunity  of  showing  cause  agiinst 
it,  and  without  stating  any  reason,  withdrew  such  case  from  the  Subordinate 
Magistrate  trying  it  and  referred  it  to  another  for  trial,  the  High  Court  set 
aside  the  order  oc  the  District  Magistrate  and  of  the  Magistrate  to  whom 
such  case  was  referred  for  trial,  and  directed  the  Magistrate  from  whom  it 
had  been  withdrawn  to  proceed  with  it. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  297  of  Act  X  of  1872.   The  peti- 
tioner, XJmrao  Singh,  preferred  a  charge  of  mischief  against  one 
Fakir  Chand  before  Maulvi  Kadir  Ali  exercising  the  powers  of  a 
Magistrate  of  the  first  class  in  the  district  of  Meerut:   After  the 
evidence  of  the  complainant  and  his  witnesses  had  been  taken,  and 
a  date  fixed  for  the  examination  of  the  witnesses  for  the  accused, 
a  petition  on  behalf  of  the  accused  was  preferred  to  the  Magis- 
trate of  the  District,  praying  for  the  transfer  of  the  case.  This 
petition  contained  the  following  statements :  — "  That  the  case  men- 
tioned above  is  pending  in  the  Court  of  Maulvi  Kadir  Ali,  Deputy 
Collector  :  that  TJmrao  Singh,  the  so-called  complainant,  is  the 
husband's  brother's  son  of  Dakho,  the  wife  of  Ishq  Lai :  that  the 
said  lady  is  the  real  complainant,  inasmuch  as  the  house  to  whidi 
it  is  alleged  mischief  has  been  done  belongs  to  her :  that  she  has 
been  for  a  long  time  on  terms  of  enmity  with  the  accused,  aud 
every  day  there  is  something  to  refer  to  the  Court :  that  moreover 
that  said  lady  is  iu  affluent  circumstances,  and  is  always  plotting 
to  ruin  the  accused :  that,  as  your  honoxur  knows  well,  owing  to 
cases  coming  before  you,  the  circumstances  of  this  enmity,  there 
is  no  other  means  of  escape  except  by  your  tendering  a  helping 
hand :  that  the  tahsildar,  who  went  to  make  a  local  inqidry,  was 
biased  in  favour  of  the  complainant,  and  omitted  to  investigate 
facts  which  required  investigation :  petitioner  now  prays  that  you 
will  transfer  this  case  from  that  Court  into  your  own  and  deoide 
it  yourself :  that  it  is  necessary  that  you  should  inspect  the  locality, 
80  that  you  may  learn  all  the  facts  :  that  if  the  case  be  not  trans- 
ferred, you  will  direct  the  said  Maulvi  not  to  pass  final  orders  in 
this  case  merely  on  the  tahsildar's  report,  without  a  local  inquiry: 
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furiher  that,  as  the  ootmsel  on  both  sides  are  Europeans,  it  would  1881 
be  proper  for  your  honour  to  decide  the  case  yourself."   1  he  Ma-  In  the  Mat- 
gistrate  of  the  District,  on  the  19th  November,  1880,  made  the  Jek  of  the 

PSTITIOIf  OF 

following  eW'parte  order  on  this  application : — "  This  case  is  trans- 
ferred to  "  the  Joint-Magistrate's  "  Court."  On  the  22nd  Novem- 
ber, 1880,  the  Joint- Magistrate  dismissed  the  complaint,  and  re- 
ferred the  complainant  to  the  Civil  Court,  remarking  that  the  case 
^^was  manifestly  one  which  ought  never  to  have  been  entertained 
in  a  Criminal  Court." 

The  grounds  upon  which  the  complainant  sought  revision  of 
the  orders  of  the  19th  and  22nd  November,  1880,  were,  amongst 
others,  (i)  that  the  order  of  the  19th  November  was  a  wrong  and 
improper  exercise  by  the  Magistrate  of  the  District  of  his  discre- 
tion and  authority,  regard  being  had  to  the  grounds  upon  which  the 
application  for  the  transfer  of  the  case  was  made,  and  to  the  cir- 
cumstance that  the  Magistrate  before  whom  the  case  was  pending, 
who  had  recorded  considerable  evidence  on  the  charge,  was  in 
no  wise  shown  by  that  application  to  be  unfit  or  incompetent  to 
dispose  of  the  charge,  by  passing  a  final  order  on  the  complaint 
as  required  by  law;  and  (ii)  that  the  order  of  the  22nd  Novem- 
ber was  made  directly  in  contravention  of  law,  s.  147  of  Act 
X  of  1872,  under  which  it  was  made,  being  applicable  to  cases  in 
which  the  complaint  is  dismissed  without  evidence  for  the  prosecu- 
tion being  recorded  and  witnesses  for  the  defence  being  summon- 
ed. 

Mr.  Howard  for  the  petitioner  Umrao  Singh. 
Mr.  Simeon  for  Fakir  Chand. 

The  Junior  Oovernmmt  Pleader  (Babu  Dtcarka  Nath  Banarji) 
for  the  Crown. 

Straight,  J. — I  am  of  opinion  that,  in  passing  his  order  of 
the  19th  November,  1880,  the  Magistrate  unwisely  and  improperly 
exercised  the  discretion  given  him  by  s.  47  of  the  Criminal  Pro- 
cedure Code.  The  petition  upon  which  it  was  based  disclosed  no 
adequate  or  satisfactory  grounds  for  the  removal  of  the  case  from 
the  Deputy  Magistrate,  and  to  withdraw  the  matter  from  his  cog- 
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1881  nizanoe  upon  snob  ridioulous  gFonnds  as  those  urged  by  Fakir 
Ik  the  Mat-  Chand  was  to  pass  a  reflectioii  upon  the  judicial  qualifications  and 
OF  THB^  impartiality  of  the  Deputy  Magistrate,  for  which  I  can  find 
Umbao  neither  justification  nor  excuse.  It  is  true  that  the  powers  given 
Singh  ]yy  47  ^  Yesry  large,  but  for  this  very  reason  they  should  be 
Fakib  most  carefully  exercised,  and  Magistrates  of  Districts  should  me 
Chakd.  ^j^^  extensive  discretion  given  them  to  divert  the  course  of  proce- 
dure from  its  ordinary  channel,  only  when  it  is  absolutely  neces- 
sary for  the  interests  of  justice  that  they  should  do  so.  Moreover, 
when  an  application  is  made  to  the  Magistrate  of  a  District  for 
the  withdrawal  or  removal  of  a  case  from  the  Court  of  a  Sub- 
ordinate Magistrate  by  one  of  the  parties  to  such  case,  notice  of 
such  application  should  be  given  to  the  opposite  party,  and  an 
'opportunity  should  be  afforded  him,  if  desirous  of  doing  so,  to 
show  cause  against  its  being  granted.  Nothing  of  this  kind  was 
done  in  the  present  instance;  on  the  contrary,  altogether  ignoring 
any  objectioDS  the  complainant  TJmrao  Singh  might  have  had  to 
urge,  and  without  stating  any  grounds  or  reasons  for  his  declsi<m, 
the  Magistrate,  although  the  whole  of  the  statements  of  the  com- 
plainant and  his  witnesses  had  been  taken  and  recorded  by  the  De- 
puty Magistrate,  summarily  transferred  the  case  to  the  Court  of 
the  Joint-Magistrate  for  disposal.  It  appears  to  me  that,  in  taking 
this  course,  the  Magistrate  acted  wholly  without  adequate  or  suffi* 
dent  reason,  if  he  accepted  the  grounds  urged  in  the  petition  of 
Fakir  Chand  as  justifying  him  in  granting  that  person's  applica- 
tion ;  and  that  if  he  did  not  act  upon  these,  the  least  he  could  have 
done  would  have  been  to  record  the  reasons  that  induced  him  to 
make  his  order  at  so  late  a  stage  of  the  Deputy  Magistrate's  pro- 
ceeding. In  considering  the  question  of  revision  by  this  Court,  I 
express  no  opinion,  one  way  or  the  other,  upon  the  merits  of  the 
charge  of  mischief  instituted  by  TJmrao  Singh  against  Fakir 
Chand,  and  I  simply  confine  myself  to  the  points  urged  by  the 
applicant  upon  the  question  of  procedure.  The  orders  of  the  Magis- 
trate dated  19th  November,  1880,  and  of  the  Joint-Magistrate  of 
the  22nd  November,  1880,  wiU  be  set  aside  and  the  case  will  be 
restored  to  the  file  of  the  Deputy  Magistrate,  for  him  to  proceed 
with  the  inquiry  and  pass  such  orders  as  may  to  him  appear 
proper. 


Digitized  by 


VOL.  m.] 


ALLAHABAD  SEBIES. 


753 


APPELLATE  CIVIL. 


1881 


April  1. 


Before  Mr,  8p^^^^  and  Mr,  Justice  Oldfield. 


NAUBAT  SINGH  (Defendant)  v.  KISHAN  SINGH  (Plaintiff).* 
Tre-emption — Allegation  by  plaintiff  that  a  certain  sum  is  the  actual  price^ 
Omission  to  allege  readiness  and  willingness  to  pay  actual  price^Discre* 
tionary  power  of  Court  to  grant  decree. 

The  Court  ot  first  instance  dismissed  a  suit  to  enforce  a  right  of  pre-emption, 
although  it  found  that  the  plaintiff  had  such  right,  on  the  ground  that  the 
actual  price  of  the  property  was  a  larger  amount  than  the  amount  which  the 
plaintiff  alleged  it  in  his  plaint  to  be,  and  the  plaintifE  had  not  in  his  plaint 
expressed  his  readiness  and  willingness  to  pay  any  amount  which  the  Court 
might  find  to  be  the  actual  price.  On  appeal  by  the  plaintiff  the  lower 
appellate  Court  gave  him  a  decree  conditional  on  the  payment  of  such  larger 
amount  within  a  fixed  time.  JECeld  that  it  was  not  necessary  to  interfere  with 
the  exercise  of  the  lower  appellate  Court's  discretion  in  the  matter,  particularly 
as  the  defendant  had  not  objected  to  such  exercise  in  his  memorandum  of 
second  appeal.   Durga  Prasad  y.  Narwazish  AH  (1)  distinguished. 

The  plaintifi  in  this  suit  claimed  to  enforce  a  right  of  pre- 
emption in  respect  of  a  share  of  a  certain  village,  such  right  being 
founded  on  Mnliaminadan  law,  general  usage,  and  the  terms  of 
the  administration-paper  of  the  village.  It  appeared  that  the  pro- 
perty in  suit  had  on  the  14th  September,  1864,  been  mortgaged, 
by  way  of  conditional  sale,  to  the  defendant  Naubat  Singh  to  secure 
the  repayment  within  six  years  of  a  sum  of  Es.  700.  The  mort' 
gagors,  who  retained  possession  of  the  property,  stipulated  in  the 
instrument  of  mortgage  that  they  should  pay  the  mortgagee 
Rs.  105  annually  from  the  profits  of  the  pitoperty,  that  amoimt 
representing  interest  on  the  principal  sum  secured  by  the  mortjgage 
at  the  rate  of  Re.  1-4-0  per  cent ;  that,  in  the  event  of  default  in  pay- 
ment of  that  amount  annually  or  any  part  thereof,  such  amount 
should  be  regarded  as  principal  and  bear  interest  at  the  rate  of 
Be.  1-4-0  percent,  per  mensem;  and  that,  if  they  failed  to  pay 
the  amount  of  the  mortgage-money  in  full  at  the  end  of  the  six 
years,  the  mortgage  should  be  foreclosed.  On  the  9th  November, 
1871,  the  mortgagee,  the  defendant  Naubat  Singh,  applied  under 

*  Second  Appeal,  No.  1069  of  1880,  from  a  decree  of  C.  J.  Daniell,  Esq., 
Judge  of  Moradabad,  dated  the  19th  July,  1880, 'reversing  a  decree  of  Munshi 
Piarey  Lai,  Munsif  of  Belari,  dated  the  27th  February,  1880. 

(1)  I.  L.  E.,  1  All.,  691. 
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Begnlation  XVII  of  1806  for  the  foredosure  of  the  mortgage 
claiming  a  sum  of  Es.  1,863-8-0.   That  sum  represented  the  prin- 
cipal amount-  secured  by  the  mortgage,  Bs.  700,  and  interest 
computed  according  to  the  terms  of  the  mortgage.   In  1879,  the 
mortgagors  not  having  paid  the  amount  claimed  within  the  year  of 
grace,  the  defendant  Naubat  Singh  sued  them  for  possession  of  the 
property.   The  mortgagors  confessed  judgment,  and  Naubat  Singh 
obtained  a  decree  for  possession  of  the  property,  and  obtained  pos- 
session of  it  in  execution  of  that  decree  on  the  21st  March,  1879. 
On  the  7th  January,  1880,  the  present  suit  was  instituted  against 
him  and  the  mortgagors,  in  which  the  plaintiff  preferred  a  right  of 
pre-emption  in  respect  of  the  property,  claiming  to  take  the  same 
on  pajrment  of  Bs.  700,  the  principal  sum  secured  by  the  mortgage. 
The  defendant  Naubat  Singh  set  up  as  a  defence  to  the  suit,  inter 
aliay  **  that  the  property  stood  charged  not  only  with  the  principal 
amount  of  the  mortgage-money,  but  also  for  interest,  and  conse- 
quently the  plaintiff  s  claim  to  enforce  a  right  of  pre-emption  on 
payment  of  the  principal  only  was  not  maintainable."   The  Court 
of  first  instance  decided  that  the  plaintiff  had  a  right  of  pre-emp- 
tion refused  to  allow  him  to  exercise  such  right  on  the  ground 
that  the  purchase-money  was  not,  as  alleged  by  him,  represented  by 
Bs.  700,  the  principal  sum  secured  by  the  mortgage,  but  by 
Bs.  1,863-8-0,  the  sum,  principal  and  interest,  for  which  the  mort- 
gage had  been  foreclosed,  and  the  plaintiff  had  only  claimed  the 
right  on  payment  of  the  smaller  sum,  without  expressing  his  wil- 
lingness to  pay  any  larger  sum  which  might  be  found  to  be  the  pur- 
chase-money.   On  appeal  by  the  plaintiff  the  lower  appellate  Court 
held,  with  reference  to  Debi  Parshad  v.  Abdul  Qhani  (1),  that 
inasmuch  as  the  plaintiff's  right  of  pre-emption  had  been  established, 
the  Court  of  first  instance  should  have  allowed  him  to  exercise  that 
right  on  payment  of  the  sum  found  to  be  the  price  of  the  property 
notwithstanding  that  he  had  claimed  the  same  for  a  smaller  price; 
and  it  gave  the  plaintiff  a  decree  conditional  on  the  payment  within 
three  months  from  the  date  thereof  of  Bs.  1,863-8-0.  The  defend- 
ant Naubat  Singh  appealed  to  the  High  Court. 
Pandits  Buhamhar  Nath  and  Nand  Lai  for  the  appellant 
(1)  N.-W.  P.  S.  D.  A.  Kep.,  1863,  vol.  i,  p.  446. 
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Mr.  Conlan  and  Shah  Asad  AH  for  the  respondent.  1881 
The  judgment  of  the  High  Court  (Spankie,  J.  and  Oldfield,  Naubat 
J.),  BO  f ar  as  it  is  material  for  the  purposes  of  this  report,  was  as  Singh 

follows :   ZlSHAN 

Oldfibld,  J. — The  appellant  urges  that  the  lower  Court  should 
not  have  given  a  decree  for  the  property  by  pre-emption  condi- 
tional on  plaintijBE's  paying  the  full  amount  required  within  a  cer- 
tain time,  as  he  claimed  the  property  on  payment  of  a  smaller  sum 
and  did  not  allege  in  his  plaint  that  he  was  ready  to  pay  a  price 
which  the  Court  might  find  to  be  payable,  and  we  are  referred  to  a 
decision  of  this  Court, — Darga  Prasad  v.  Nawazish  Ali  (1).  There 
is  this  distinction  between  that  case  and  the  one  before  us  that  in 
the  former  the  Court  below  had  refused  in  its  discretion  to  permit 
plaintiff  to  obtain  the  property  by  paying  a  larger  sumt  ban  he  had 
expressed  himself  in  his  plaint  willing  to  pay,  and  the  High  Court 
observed  that  they  could  not  hold  as  a  matter  of  law  that  the  Court 
below  was  bound  to  allow  the  plaintiff  to  amend  his  plaint  and  to 
bring  in  the  very  much  larger  sum  which  he  should  have  offered 
to  pay  when  he  brought  his  suit.  In  this  case  the  Judge  has  acceded 
to  the  prayer  of  the  plaintiff,  and  it  is  not  necessary  that  we  should 
interfere  with  the  exercise  of  his  discretion  in  the  matter,  particu- 
larly as  the  objection  was  not  taken  in  the  written  memorandum  of 
appeal.   The  objections  urged  by  the  respondent  are  without  force. 

The  appeal  is  dismissed  but  without  costs. 

Appeal  dismimd. 


  1881 

Before  Mr,  Justice  Spankie  and  Mr.  Justice  Oldfield.  •  ^P^^ 

SITEAJ  DIN  (Plaiktipf)  v.  CHATTAE  (Dbfkkdant).* 

JHsposcd  of  suit  on  preliminary  point — Reversal  hy  Appellate  Court  of 
decree  on  such  point  and  irregular  remand  of  case  under  s,  662  of  Act  X 
of  1877  {Civil  Procedure  Code)  for  trial  of  a  certain  issue — Power 
qf  succeeding  Judge  of  Appellate  Court  to  re-try  such  point. 

A  Court  of  first  instance  dismissed  a  suit  upon  a  preliminary  point.  On 
appeal  by  the  plaintiff  against  tbe  decree  of  such  Court  the  then  Judge  of  the 

*  Second  Appeal,  No.  1036  of  1880,  from  a  decree  of  G.  E.  Knox,  Esq., 
Judge  of  Eanda,  dated  the  29th  June,  1880,  reversing  a  decree  of  H.  M. 
Bird,  Esq.,  Assistant  Collector  of-  the  first  class,  Kirwi,  dated  the  13th  May, 
1880 

(1)  I.  L.  E..  1  All.,  691 
102 
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appellate  Court,  Ur.  ^,  rerersed  the  decree  upon  such  prelimin^  pointand 
remanded  the  suit  under  s.  662  of  Act  X  of  1877  for  the  trial  of  a  certain  issue. 
The  Court  of  first  instance  tried  such  issue  andmade  a  decree  in  accordane  with 
its  finding  thereon.  On  appeal  against  the  decree  of  the  Court  of  first  instance 
the  defendant  again  raised  such  prelinimary  point.  The  then  Judge  of  the 
i^pellate  Court,  Mr.  X,  dismissed  the  suit  upon  such  preliminary  point. 
Meld  that,  as,  although  Mr.  B  had  irregularly  remanded  the  suit  under 
8.  662  of  Act  X  of  1877,  his  decision  disposed  of  preliminary  point  and  only 
left  open  for  trial  the  issue  which  he  had  directed  to  be  tried,  Mr.  Xwas 
not  competent  to  re-try  and  decide  such  preliminary  point. 

The  facts  of  this  oase  are  suffioiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Court  remanding  the  ease  for 
the  trial  of  the  issue  set  out  in  the  order  of  remand. 

Babu  Oprokash  Chandar  Mukarji  for  the  appellant. 
Munshi  Hanuman  Prasad  for  the  respondent. 

The  High  Court  (Spankib,  J.,  and  Oldfield,  J.)  made  the 
following  order  of  remand 

Oldfield,  J. — The  plaintifE  brought  this  suit  as  ex-lambardar 
to  recover  rent  for  a  certain  holding  from  the  defendant,  Ohattar, 
whom  he  alleges  to  be  mortgagee  of  the  original  tenant,  Patiya. 
The  Assistant  Collector  in  the  first  instance  held  that  Chattar 
had  nothing  to  do  with  the  holding;  that  his  father  Kamta  had 
taken  it  when  relinquished  by  Patiya  and  held  it  as  air;  plaintiff 
might,  if  so  advised,  sue  him  for  profits ;  and  he  dismissed  the  suit. 
The  Judge,  Mr.  Barstow,  held  that  Chattar  and  Kamta  were 
joint  tenants  of  the  holding,  and  Ohattar  washable  to  plaintiff  for 
the  recorded  rent,  but  could  plead  to  set-off  any  sum  due  to  him 
as  share-holder  for  profits;  and  he  reversed  the  decree  of  the 
Assistant  Collector,  and  remanded  the  case  under  s.  662  of  Act  X  of 
1877  for  the  determination  of  the  amount  which  should  be  deducted 
from  the  sum  claimed  by  the  plaintiff  on  account  of  profits  due  to 
the  defendant  and  for  re-decision.  The  Assistant  Collector  accor- 
dingly determined  the  amounts  of  profits  to  be  set-off  from  the 
rent  due,  and  decreed  the  balance.  Chattar,  defendant,  appealed  and 
the  appeal  was  heard  by  Mr.  Knox,  Judge.  One  of  the  grounds 
of  appeal  was  that  defendant  is  not  a  tenant  and  liable  for  rent 
to  pWntiff.  The  Judge  held  this  contention  to  be  correct,  and  on 
this  ground  reversed  the  decree  of  the  Assistant  Collector  and 
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decreed  the  appeal.  It  is  urged  in  appeal  before  us  that  the  Judge  1881 
Mr.  Barstow's  decision  on  the  question  of  tenancy  and  liability  for  Sg^Aj  Din 
rent  is  final.  This  objection  is  valid.  It  was  no  doubt  irregular  for 
Mr.  Barstow  to  remand  the  case  for  re-decision  under  s.  662,  but  his 
judgment  disposed  of  the  issue  between  the  parties  whether  or  not 
defendant  Ghattar  was  liable  to  pay  rent  to  plaintiff  on  the  holding, 
and  it  only  left  open  for  determination  the  amount  of  that  ren 
after  deduction  of  defendant's  share  of  profits  due  to  him  by  the 
plaintifE.  It  was  not  in  Mr.  Knox's  power  to  re^open  and  decide 
again  the  question  of  liability  for  rent,  nor  can  we  say  that  Mr. 
Barstow's  decision  that  Ghattar  and  Kamta,  although  share-holders, 
took  this  land  with  liability  to  pay  rent  on  it  to  the  body  of  share- 
holders represented  by  the  lambardar  is  wrong  or  open  to  any 
objection  which  may  be  entertained  in  second  appeal.  The  case 
will  go  back  in  order  that  the  Judge  may  determine  whether  the 
amount  now  decreed  by  the  Assistant  Golleotor  is  correct.  Ten 
days  will  be  allowed  for  objections  and  a  day  be  fixed  for  hearing 
by  the  Eegistrar. 

Issue  remitted. 


Before  Mr,  Justice  Oldfield  and  Mr.  Justice  Straight. 
MAINATH  KTJAEI  (Judombkt.dbbtob)  v.  DEBI  BAKHSH  EAI 
(Dbcbbb-holdbb) 

Execution  of  decree — Limitation — Application  decree-holder  for  post- 
ponement of  sale — Application  for  execution^  or  to  take  some  step  in  aid  of 
execution  of  decree— Act  XV  of  1^11  (Limitation  Act),  sch,  ii,  No.  179. 

An  application  by  a  decree-holder  for  the  postponement  of  a  sale  in  execn- 
tion  of  the  decree  on  the  groond  that  he  had  allowed  the  judgment-debtor 
time  IB  not  "  an  application  according  to  law  to  the  proper  Conrt  for  execution,  ^ 
or  to  take  some  step  in  aid  of  execution,  of  the  decree/'  within  the  meaning  of 
No.  179,  sch.  ii,  Act  XV  of  1877,  and  limitation  cannot  be  computed  from  the 
date  of  such  an  application. 

Thb  decree-holder  in  this  case  applied  for  execution  of  his 
decree  on  the  19th  July,  1876.  In  pursuance  of  this  application 
certain  property  belonging  to  the  judgment-debtor  was  attached 
and  was  notified  to  be  sold  on  the  21st  August,  1876.  On  the 
day  fixed  for  the  sale  to  take  place  the  decree-holder  applied  to 

*  Second  Appeal,  No.  7'of  1881,  from  an  order  of  W.  Kaye,  Esq.,  Judge 
of  Gorakhpur,'dated  the  lOth  November,  1880,  reversing  an  order  oi  Maulyi 
Muhammad  Kamil,  Munsif  of  Basti,  dated  the  14th  Apnl,  1880. 
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18S1  tKe  Court  executing  the  deoreeto  postpone  the  sale,  stating  that  he 
Mainath  agreed  with  the  judgment-dehtor  to  give  him  time  to  raise 

the  amount  of  the  deoree.  This  application  was  granted^  and  the 
execution-case  was  struck  off  the  file.  On  the  2l8t  August,  1879, 
the  decree-holder  made  the  next,  the  present,  application  for  execu- 
tion of  his  decree.  The  Court  of  first  instance  held  that  the  appli- 
cation  was  barred  by  limitation.  On  appeal  by  the  decrejB-holder 
the  lower  appellate  Court  held  that  the  application  was  within 
time,  having  been  made  within  three  years  from  the  date  of  the 
decree-holder's  application  of  the  21st  August,  1876,  which  the 
lower  appellate  Court  held  was  an  application  in  aid  of  execution 
within  the  meaning  of  No.  179,  sch.  ii.  of  Act  XV  of  1877.  The 
judgment-debtor  appealed  to  the  High  Court,  contending  that  the 
decree-holder's  application  of  the  21st  August,  1876,  was  not  one 
in  aid  of  execution,  and  consequently  limitation  ooidd  not  be  com- 
puted from  the  date  of  that  application,  and  the  present  application 
was  barred  by  limitation. 

Munshi  Sukh  Bam  and  Maulvi  Mehdi  ffasan  for  the  appellant. 
Mir  Zahur  Eusain  and  Babu  Sital  Prasad  Chattarji  for  the 
respondent. 

The  judgment  of  the  Court  (Oldfteld,  J.  and  Stb&ioht,  J.) 
was  delivered  by 

Oldfield,  J. — ^The  application  of  the  21st  August,  1876,  was 
an  application  by  the  decree-holder  that  the  sale  fixed  for  that 
day  might  be  postponed  as  he  had  given  the  judgment-debtor 
time.  This  cannot  be  held  to  be  an  application  according  to  law 
to  the  proper  Court  for  execution,  or  to  take  some  step  in  aid  of 
execution,  of  the  decree,"  within  the  meaning  of  No.  179,  sch.  ii. 
Act  XV  of  1877.  It  was  an  application  made  with  the  object 
of  staying  execution,  and  it  has  been  held  by  this  Court  that  an 
application  of  this  nature  is  not  an  application  to  enforce  or  l^eep  in 
force  the  decree,  within  the  meaning  of  art  167,  sch.  ii.  Act  IX  of 
1871.— JoAitr  Muhammad  v.  Ohulam  Husain  (1).  The  order  of 
the  Judge  is  set  aside,  and  that  of  the  Munsif  is  restored,  and  this 
appeal  is  decreed  with  costs. 

Appeal  aUowed. 


(1)  L  L.  B.,  1  AU.,  680. 
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Before  Mr,  Jusiiee  Pearson,  Mr.  Justice  Spankie,  Mr,  Justice  Oldfield,  and  jggx 

Mr.  Justice  Straight.  ^P'^^ 

PULAEl  (Judomehtj-dbbtoe)  v.  MOHAN  SINGH  (Auction-Pxtbchasbe),* 
Sale  in  execution  of  decree — Death  qf  decree-holder  htfore  sale — Effect  on 
validity  of  sale-^Act  X  (f  1877  (Dm/  Procedure  Code),  ss.  806,  866. 

A  judgment-debtor  applied  that  an  execution-sale  of  property  belonging 
to  him  should  be  set  aside,  as  the  decree-holder  was  dead  when  such  sale  took 
plaoe,*and  such  sale  was  in  consequence  invalid.  This  application  was  disposed 
of  hj  the  Court  executing  the  decree  in  the  presence  of  the  judgment-debtor  and 
the  purchaser.  The  Court  held  that  the  fact  of  such  sale  haying.taken  place  after 
the  decree-holder's  death  was  no  ground  for  setting  it  aside,  and  disallowed  such 
application,  and  made  an  order  confirming  such  sale. 

Meld  per  Peasson,  J.,  that  the  application  for  execution  of  the  decree  abated 
on  the  death  of  the  decree-holder,  not  having  been  prosecuted  bj  his  legal  repre- 
sentative, and  such  sale  was  under  the  circumstances  improper  and  invalid, 
and  the  order  confirming  it  should  be  set  aside. 

Per  Sfaneib,  J.,  that  such  sale  was  not  invalid  by  reason  of  the  decree- 
holder's  death  before  it  took  place.  The  order  confirming  it,  however,  was  im- 
proper, and  should  be  "reversed,  and  the  case  should  be  remanded  to  be  dealt 
with  under  the  provisions  of  ss.  365  and  366  of  Act  X  of  1877,  as  the  Court 
executing  the  decree  should  have  proceeded  under  those  sections. 

Per  Oldfibli),  J.,  and  Stbaioht,  J.,  that  the  death  of  the  decree-holder  prior 
te  such  sale  did  not  render  it  void.  The  provisions  of  ss.  865  and  366  of  Act  X 
of  1877  could  not  be  adapted  to  execute  proceedings.  As  such  sale  had  been 
published  and  conducted  according  to  law,  it  had  properly  been  confirmed. 

Certain  immoveable  property  belonging  to  the  judgment-debtor 
in  this  case  was  attached,  and  was  ordered  to  be  sold  on  the  14th 
August,  1880,  and  it  was  put  up  for  sale  on  that  day,  and  was  pur- 
chased by  one  Mohan  Singh.  In  the  interval  between  the  day  on 
which  such  property  was  ordered  to  be  sold  and  the  day  on  which  it 
was  sold  the  decree-holder  died.  Before  the  order  confirming  the 
sale  was  made  the  pleader  for  the  decree-holder  informed  the  Court 
executing  the  decree  of  the  decree^holder's  death.  The  judgment- 
debtor  objected  to  the  confirmation  of  the  sale  on  the  ground  that 
all  the  proceedings  which  took  place  after  the  decree-holder's  death 
were  invalid.  The  Court  executing  the  decree  disallowed  this 
objection  and  made  an  order  confirming  the  sale.  The  parties  who 
appeared  at  the  hearing  of  this  objection  were  the  judgment-debtor 

♦  First  appeal.  No.  166  of  1880,  from  an  order  of  Maulvi  Kamal-ud-din  Ah- 
xuad,  Munsitof  Sambhal,  in  the  district  of  Moradabad,  dated  the  16th  Septem- 
ber, 1880. 
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DuLABi    decree-holder  were  not  called  on  to  appear  and  did  not  appear. 
Mo^HAN    The'judgment-dehtor  appealed  to  the  High  Conrt  from  the  order 
Singh,    oonfirming  the  sale.   On  her  behalf  it  was  again  contended  that 
the  sale  was  invalid,  inasmuch  as  it  had  taken  place  after  the 
decree-holder's  death,  and  without  the  legal  representaliTes  of  the 
decree-holder  being  made  parties  to  the  execution-prooeedings. 

Babu  Lai  Okand  for  the  appellant. 

Lala  Lalta  Prasad  for  the  respondent  (purohaser). 

The  J udges  of  the  Division  Bench  (Peaksok,  J.,  and  Spankib, 
J.)  before  which  the  appeal  came  for  hearing,  differing  in  opinion, 
delivered  the  following  judgments : — 

Spankie,  J. — An  application  on  behalf  of  the  decree-holder  was 
presented  to  the  Munsif  on  the  22nd  January,  1880,  by  her  pleader, 
and  after  attachment  and  fulfilment  of  the  requirements  of  the  law 
the  sale  was  made  of  a  dalan  with  side  rooms  on  the  14th  August, 
1880,  through  the  nazir  of  the  Court.  The  property  was  purchased 
by  Mohan  Singh  for  Rs.  50,  who  deposited  the  purchase-money  in 
due  course.  On  the  18th  August  fopr  days  after  the  sale,  the 
judgment-debtor  presented  a  petition  to  the  effect  that  the  decree- 
holder  had  died,  and  the  name  of  her  heir  had  not  been  substi- 
tuted on  the  record;  that  the  sum  due  under  the  decree  was 
Es.  21-4-0,  and  only  so  much  of  the  property  should  have  been  sold 
as  would  have  satisfied  the  decree ;  and  that  the  sale  after  the  death 
of  the  decree-holder  was  void,  being  illegal.  The  plaintiff's  pleader 
represented  that  the  decree-holder  had  died,  and  he  had  reported 
the  fact  to  the  Court.  The  date  of  his  report  by  petition  was  10th 
September,  1880,  six  days  before  the  order  of  the  Court  now 
appealed.  The  Munsif  admits  that  the  auction-sale  occurred  after 
the  death  of  the  decree-holder,  and  observes  that  the  Court  was 
informed  of  her  decease  after  the  sale,  but  there  was  no  reason 
why  the  sale  should  not  be  confirmed.  He  therefore  oonfirmed  it 
in  favour  of  the  auction-purchaser,  but  only  to  the  extent  of  half 
the  dalan  and  one  side  room,  and  for  Es.  25,  returning  the  balance 
of  the  purchase-money  to  the  auction-purchaser,  and  directing 
that  the  heirs  of  the  deceased  decree-holder  should  receive  the 
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amoimt  due  under  the  deotee,  and  the  balance  be  paid  to  the  defend-  isai 
ant.  It  is  xjiged  in  appeal  that,  as  the  deoree-holder  died  before  the  j)xjjj^ 
auction-sale^  and  the  name  of  ber  legal  representative  was  not 
substituted  on  the  reoord,  all  the  proceedings  that  were  had  after  Singh. 
her  death  were  null  and  void,  and  the  auction-sale  of  the  14th 
August,  1880,  ought  to  be  set  aside.  I  am  not  prepared  to  say  that 
the  proceedings  in  execution  of  a  decree  might  not  abate  in  the  case 
of  a  sole  decree-holder  who  dies  during  such  proceedings,  and  where 
no  application  by  the  legal  representative  of  the  deceased  is  made 
to  have  his  name  substituted  in  the  place  of  the  deceased.  6.  647 
of  the  Code  provides  that  the  procedure  prescribed  in  the  Code  up 
to  tiiat  section  shall  be  followed  as  far  as  it  can  be  made  applica- 
ble in  all  proceedings  in  any  Ooi^rt  of  Civil  jurisdiction  other 
than  suits  and  appeals.  There  is  in  the  present  Code  a  different 
arrangement  of  Fart  11,  Chapter  XXI,  or  incidental  proceedings 
relating  to  the  death,  marriage  and  insolvency  of  parties.  This 
chapter  follows  the  chapters  which  deal  with  a  suit  from  its  incep- 
tion to  its  execution  inclusive.  This  was  not  so  with  r^pard  to  the 
subject  in  Act  YIII  of  1859  which  the  present  Code  supersedes. 
This  C^iapter  '  on  the  death,  &c ,  of  parties  was  introduced  in 
Act  Vin  of  1859  in  quite  a  different  position,  prior  even 
to  the  examination  of  parties  and  documents,  and  prior  to  the 
first  hearing,  so  that  it  might  seem  to  have  application  only  to 
suits  strictly  whilst  pending  before  decree.  Whereas  as  remarked 
above  the  chapter  is  now  so  placed  after  chapter  XVII  on 
judgment  and  decree,  chapter  XYIII  which  relates  to  costs  of 
applications,  chapter  XTX  on  execution  of  de(H:ees,  and  chapter 
XX  on  insolvent  judgment-debtors.  This  being  so,  it  may  be 
reasonably  argued  that  the  Legislature,  by  making  this  distinction 
between  the  old  and  the  new  Code,  meant  to  extend  the  procedure 
under  chapter  XXI  to  all  those  cases  in  which  a  suit  was  still 
before  the  Courts  in  one  of  its  stages  from  inception  to  final  pro- 
cess. Moreover,  if  it  were  otherwise  and  we  had  to  fall  back  upon 
s.  647  of  the  Code,  it  is  suflSoient  to  say  that  the  procedure  relat- 
ing to  the  death  of  parties  can  be  made  applicable  without  any 
difficulty  to  proceedings  in  execution,  and  therefore  the  require- 
ments, if  that  section  were  applied  in  this  case,  would  be  fulfilled. 
In  following  this  view  I  differ  firom  ihe  ruling  in  Oulab  Da$8  v. 
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Lakshman  Narhar  (1),  though  I  admit  that  there  is  foroe  in  the 
~  argument  that  before  exeoution  can  be  had  at  all  a  right  miut 
have  been  fully  established  and  delay  afterwards  is  merely  indul- 
gence to  the  judgment-debtor.  But  then  it  must  be  allowed  that 
the  Oourt  cannot  proceed  to  take-  steps  in  execution  unless  it  is 
moved  to  do  so,  and  if  the  decree-holder  dies,  and  no  one  appears 
in  his  place  who  can  be  regarded  as  his^legal  representative,  the 
proceedings  in  execution  are  naturally  suspended.  In  order  then 
to  get  rid  of  this  inconvenience,  it  is  desirable  that  the  Oourt 
should  have  some  well  defined  mode  of  procedure,  and  this  it 
finds  in  chapter  XXI  of  the  Code  or  in  s.  647,  and  either  way 
8.  365  might  apply  .to  this  case,  inasmuch  as  the  right  to  sue, 
I.e.,  to  take  out  execution  under  the  decree,  already  exists, 
and  does  not  die  with  the  decree-holder,  but  survives  in  favour 
of  his  legal  representative.  But  if  s.  365  of  the  Code  appUee  to 
this  case,  and  no  application  referred  to  in  that  section  has  been 
made,  we  must  pass  on  to  see  what  is  to  be  done.  In  s.  366, 
where  no  such  application  has  been  made,  we  find  that  the  Court 
may  pass  an  order  that  the  suit  shall  abate,  and  award  to  the 
defendant  the  costs  which  he  has  incurred  in  defending^  the  suit, 
to  be  recovered  from  the  estate  of  the  deceased  plaintiff,  or  it  may 
pass  such  other  order  eis  it  thinks  fit  for  bringing  in  the  legal 
representative  of  the  deceased,  or  for  proceeding  with  the  suit  in 
order  to  a  final  determination  of  the  matter  in  dispute,  or  for  both 
these  purposes.  Here  then,  if  the  procedure  in  cases  of  death  of  a 
sole  plaintiff  be  applicable  to  the  case  now  before  us,  which  I  hold 
it  is  to  be,  is  a  procedure  which  meets  the  difficulty  and  is  certainly 
applicable  in  all  respects.  The  lower  Court  cannot  be  said  to  have 
exercised  any  discretion  under  this  section.  The  question  as  to  the 
abatement  of  the  execution-proceedings  does  not  appear  to  have 
been  present  to  the  Munsif 's  mind.  He  saw  no  reason  why  the 
sale  should  be  void  because  the  decree-holder  was  dead,  and  so  far 
as  he  considers  the  sale  was  not  necessarily  void,  which  is  the  con- 
tention of  appellant,  I  agree  with  him.  The  sale  as  a  sale  is  free 
from  objection.  It  was  made  in  accordance  with  the  prayer  of  the 
deceased  decree-holder  and  must  be  regarded  as  having  been  made 
by  the  Court  at  his  instance.  The  sale  is  a  fact,  and  having  been 
(1)  I.  L.  E.,  3  Bom.,  221. 
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ordered  and  made  on  the  formal  applioation  of  the  deoree-holder» 
it  is  not  neoessarilj  bad  because  he  died  before  it  ooouired.  But 
a  sale  of  immoveable  property  oannot  become  absolute  in  execution 
of  a  decree  until  it  has  been  confirmed  by  the  Court,  and  when  it 
is  confirmed  it  is  so  confirmed  as  regards  the  parties  to  the  suit 
and  the  purchaser.  It  is  clear  that,  if  the  decree-holder  be  dead 
when  the  sale  is  confirmed  by  order,  it  is  only  confirmed  as  regards 
one  of  the  parties,  the  judgment-debtor,  and  the  auction-purchaser. 
This  being  so,  it  seems  to  me  that  the  lower  Court's  order  in  con- 
firming the  sale  is  improper  and  cannot  be  maintained.  It  should 
have  dealt  with  the  death  of  the  decree-holder  either  under  s.  365 
or  366  of  the  Code  as  the  circumstances  of  the  case  required.  But 
the  confirmation  of  the  sale  would  be  in  abeyance  until  it  had  ex- 
ercised the  large  discretion  allowed  by  the  section,  yet  the  sale  made 
at  the  instance  and  on  the  applioation  of  the  decree-holder  when 
living  would  not  be  voided  by  his  death.  I  would  so  far  decree 
the  appeal  as  to  reverse  the  order  as  it  stands  and  remand  the 
case  to  the  Munsif  to  comply  with  the  requirements  of  the  law. 

Feabson,  J. — I  apprehend  that  the  groimd  of  appeal  is  valid 
and  must  be  allowed.  There  can  be  no  doubt  that  a  suit  will  abate 
on  the  death  of  a  sole  plaintifl!  if  not  prosecuted  by  his  legal  repre- 
sentative ;  and  I  cannot  see  why  an  application  for  execution  for 
the  execution  of  a  decree  should  not  abate  in  like  manner  on  the 
decease  of  the  decree-holder  if  not  prosecuted  by  his  legal  repre- 
sentative. The  action  of  a  Court  necessarily  comes  to  an  end  when 
the  party  which  set  it  in  motion  ceases  to  move  it|  and  no  one 
entitled  to  take  his  place  continues  the  movement.  The  right  to 
bring  the  property  to  sale  had  passed  away  from  the  decre^holder 
on  whose  application  the  sale  was  ordered  before  the  sale  was  made. 
Under  the  oiroumstanoes  the  sale  of  the  property  of  the  judgment- 
debtor  was  improper  and  is  invalid,  and  I  would  reverse  the  order 
of  the  lower  Court  and  decree  the  appeal  with  costs. 

My  honourable  colleague  is  of  opinion,  if  I  rightly  understand, 
that,  although  the  order  confirming  the  sale  is  bad,  the  sale  is  good 
and  may  be  confirmed  after  making  the  legal  representative  of  the 
deceased  decree-holder  a  party  to  the  proceedings.  There  would 
thus  appear  to  be  a  difference  of  opinion  between  us  on  a  point 
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1881  of  law,  tic.,  thevalidity  of  thesale ;  a&dl  therefore  oonoehre  it  to  be 

jy^j^  neoessary  for  the  proper  difposal  of  the  appeal  that  it  be  referred 

f>'  to  one  or  more  of  the  other  Judges  of  the  Court  under  the  proTi- 

81V0H.  ^ons  at  B.  675  of  the  Procedure  Code* 

The  appeal  accordingly  was  laid  before  Oldfibld,   J.,  and 
Stkaioht,  J.i  by  whom  the  following  judgments  were  delivered : 

Oldfibld,  J. — It  appears  that  the  sale  was  made  on  the  14th 
August,  1880,  at  the  instance  of  the  judgment-creditor  and  after 
the  requirements  of  the  law  had  been  fulfilled.   Before,  howerer, 
the  sale  had  been  held  the  judgment-creditor  died,  and  on  the 
18th  August  the  judgment**debtor  objected  to  tiie  confirmation  of 
the  sale  on  the  ground  that  the  sale  after  the  death  of  the  decree- 
holder  was  Toid,  being  illegal   This  Objection  to  the  confirmation 
of  the  sale  is  certainly  not  one  which  can  be  entertained  under 
8.  311,  Civil  Procedure  Code,  nor  do  I  consider  that  the  death  of 
the  judgment-creditor  prior  to  the  sale  taking  place,  but  after  all 
the  requirements  of  the  law  had  been  fulfilled,  can  otherwise  afford 
suflicient  ground  for  setting  aside  the  sale.   The  proceedings  cannot 
I  think  be  held  to  have  abated  under  the  provisions  of  ss.  365  and 
866  of  the  Civil  Procedure  Code.   S.  647,  Civil  Procedure  Code, 
if  to  the  effect  that  the  procedure  prescribed  in  the  Civil  Procedure 
Code  shall  be  followed  as  far  as  it  can  hS  made  applicable  in  mis- 
cellaneous  proceedings ;  bat  I  do  not  think  ss.  365  and  366  can  be 
made  applicable  to  a  proceeding  in  execution  of  a  decree  when  the 
Bole  judgment-creditor  dies,  so  as  to  cause  abatement  of  the  pro- 
ceedings, if  within  the  time  limited  by  law  no  application  baa  heea 
made  by  the  legal  representative  of  the  deceased  to  have  his  name 
entered  in  the  record  in  place  of  thedeoeaaed,for  I  do  not  find  that 
the  Limitation  Act  provides  a  limitation  in  such  a  case.   The  only 
law  to  ^hioh  we  can  be  referred  is  art.  171,  soh.  ii  of  the  Limitation 
Act,  but  that  deals  with  applications  by  persons  under  as.  363  and 
365  to  be  the  legalrepresentativesofa  deceased  plaintiff  or  appellant, 
and  obviously  refers  to  parties  who  are  plaintiffs  in  a  suit  or  appel- 
lants in  an  appeal.    I  concur  in  the  view  expressed  in  Gulab  Das 
Y.  Lakshman  Narhar  (1). 

(1)  L  L.E.,3Bam.,2il. 
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There  does  not  appear  to  be  any  provision  in  the  Procedure  1881 
Code  for  abatement  of  proceedings  in  execution  of  dearees  like  Dvlami 
suits.  Under  s.  232  application  for  execution  can  be  made  by  a  ^^^^^ 
legal  representative  of  a  deceased  judgment-creditor,  and  there  is  Simgu. 
nothing  to  prevent  their  being  made  at  any  time  within  the  period 
of  limitation  prescribed  by  art  179.  When  it  is  brought  to  the 
notice  of  the  Court  that  the  judgment-creditor  is  dead  and  no  legal 
representative  appears,  the  proper  course  would  be  to  strike  off 
the  proceeding  by  default,  leaving  the  legal  representative  to  make 
a  fresh  application  for  execution.  In  the  case  before  us  the  Court 
was  imaware  of  the  death  of  the  judgment-creditor,  and  the  order 
for  sale,  which  had  been  properly  made  before  his  death,  was 
carried  out  by  the  sale  of  the  judgment-debtor's  property,  notwith- 
standing his  dea.th.  The  death  of  the  decree-holder  after  execution  • 
taken  out  will  not  affect  the  validity  of  the  sale  which  had  been 
made  on  the  authority  of  the  Court's  order  which  is  unaffected  by 
the  decree-holder's  death.  By  English  praotiocj  <*if  the  plaintiff 
die  after  final  judgment  his  executors  must  revive  it  against  the 
defendant  before  they  can  have  execution,  or  if  the  defendant  die 
after  final  judgment  it  must  be  revived  against  his  executors  or 
against  his  heirs  and  terre-tenants,  but  if  the  plaintiff  die  after  afi, 
fa.  sued  out,  inasmuch  as  the  sheriff  derives  authority  from  the  writ, 
it  may  be  executed  notwithstanding. " — Smith's  Action  at  Law, 
0th  ed.,  p.  300.  So  here,  the  authority  for  the  sale  remained,  and 
the  validity  of  the  sale  is  unaffected.  I  see  no  material  objection 
to  the  confirmation  of  the  sale  with  reference  to  s.  312,  Civil  Pro- 
cedure Code.    I  would  dismiss  the  appeal  with  costs. 

Straight,  Ji — I  do  not  think  that  the  death  of  the  decree- 
holder  prior  to  the  execution-sale  rendered  such  sale  void.  It 
seems  to  have  been  published  and  conducted  in  accordance  with 
the  provisions  of  the  law ;  and  was  therefore  not  open  to  any 
objection  under  s.  311  of  the  Procedure  Code.  At  the  time  the 
decree-holder  died  she  had  satisfied  all  the  preliminaries  necessary 
to  entitle  her  to  the  sale  of  her  judgment-debtor's  property,  and 
all  that  remained  to  be  done  was  for  the  order  of  the  Court  direct- 
ing the  sale  to  be  carried  out.  It  does  not  appear  to  me  that  the 
provisions  of  ss.  365-366  can  be  adapted  to  execution -proceedings, 
but  I  so  far  concur  with  Mr.  Justice  Spankie  that  I  think  it  would 
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have  been  better  had  the  Court  exeoatiDg  the  decree  made  the 
repreeentatives  of  the  deceased  decree-holder  parties  on  the  hear- 
ing of  the  application  for  confirmation  of  sale.  At  the  same  time 
the  not  doing  so  seems  scarcely  sufficient  ground  for  disturbing 
the  order  of  the  Munsif,  and  I  therefore  concur  with  Mr.  Justice 
Oldfield  that  the  appeal  should  be  dismissed  and  the  order  con- 
firming the  sale  upheld. 

Appeal  dismissecL 

Before  Sir  Bohert  Stuart,  Kt ,  Chirf  Justice,  and  Mr,  Justice  Oldfield,  . 
NAGAE  MAL  (Plaintiff)  v.  MACPHEESON  (Depbudaot).* 
Return  of  plaint  to  be  presented  to  the  proper  Court — B^ection  of  plaint-^ 
Cause  qf  action — Jurisdiction. 
The  plaintiff  in  this  suit  claimed  in  a  Civil  Court  (1)  a  declaration  of  his  right 
to  certain  land ;  (ii)  that  certain  leases  of  such  land,  so  far  as  their  terms  exceed- 
ed the  term  of  settlement,  should  be  cancelled ;  and  (iii)  arrears  of  rent  for  such 
'  land.  The  Court  held  as  regards  claim  (i)  that  the  plaint  did  not  disclose  a  cause 
of  action,  as  it  was  not  alleged  that  the  defendant  had  disputed  the  plaintiff's 
right ;  as  regards  claim  (ii)  that,  with  reference  to  the  terms  of  s.  29  of  ActAViH 
of  1873,  the  plaintiff's  cause  of  action  had  not  yet  arisen;  and  as  regards  claim 
(iii)  that  it  was  cognizable  in  a  Court  of  Eevenue;  and  it  directed  that  under 
8.  67  of  Act  X  of  1877  the  plaint  should  be  returned  to  the  plaintiff  to  be 
presented  to  the  Beyenue  Court.   Sdd  that  under  the  circumstances  the 
plaint  should  haye  been  rejected  and  not  returned. 

The  plaintifiE  in  this  suit,  which  was  instituted  in  the  Court  ot 
the  Subordinate  Judge  of  Dehra  Dun,  claimed  (i)  a  declaration  of 
his  right  as  proprietor  to  certain  land ;  (ii)  the  cancelment  of  cer- 
tain leases  of  such  land  in  so  far  as  the  terms  of  such  leases  exceed- 
ed the  term  of  the  settlement  of  such  land ;  and  (ii)  Bs.  812-5-6j 
principal  and  interest,  being  the  rent  due  for  such  land  from  the 
1st  July,  1876,  to  the  30th  June,  1879.  The  plaintiff  represented 
the  persons  who  had  originally  leased  such  land,  and  the  defendant 
represented  the  persons  to  whom  such  land  had  originally  been 
leased.  The  Subordinate  Judge  held  that  as  regards  the  daim  for 
a  declaration  of  the  plaintiff's  proprietary  right  and  the  claim  for 
the  cancelment  of  the  leases,  the  plaint  disclosed  no  cause  of  action ; 
inasmuch  as  it  was  not  alleged  that  the  defendant  had  denied  or 

•First  Appeal,  No.  182  of  1880.  from  an  order  of  P.  H.  Fisher,  Esq.,  Judge 
of  the  Court  of  Small  Causes  at  Dehra  Dda  exercising  the  powers  of  a  Subor- 
dinate Judge,  dated  the  9tk  Augudi,  ibbO. 
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was  interested  in  denying  the  plaintiff's  title ;  and  inasmuch  as  1881 
8.  29  of  Act  XVIII  of  1873,  which  made  a  lease  for  a  period  NaoITmal 
exceeding  the  term  of  settlement  voidable,  expressly  deferred  the  1^^^^^^^^^ 
period  when  the  cause  of  action  should  arise  to  the  expiration  of  soy. 
the  term  of  settlement.   As  regards  the  claim  for  arrears  of  rent, 
the  Subordinate  Judge  held  that  a  cause  of  action  was  disclosed  in 
the  plaint,  but  that  such  claim  was  not  one  of  which  a  Civil  Court 
oould  take  cognizance.   The  Subordinate  Judge  accordingly  made 
the  following  order: — "I  return  the  plaint  to  the  plaintijff  to  be 
presented  to  the  proper  Court  (t.e.,  Eevenue  Court  having  jurisdic- 
tion) under  s,  67  of  Act  X  of  1877.*'   The  plaintiff  appealed  to  the 
High  Court,  framing  the  appeal  as  one  from  an  order. 

Munshi  Hamman  Prasad  tor  the  appellant. 

The  Junior  Oovemment  Pleader  (Babu  Dwarka  Nath  Banarji) 
ioT  the  respondent. 

The  following  judgments  were  delivered  by  the  Court: — 

Stuart,  C.J. — In  this  case  the  plaintiff  appealed  from  an  order 
by  the  Judge  of  the  Court  of  Small  Causes  at  Dehra  Dfin  exercising 
the  powers  of  a  Subordinate  Judge  by  which  he  returned  the  plaint 
to  the  plaintifE  to  be  presented  to  the  proper  Court,  that  is,  to  a 
Eevenue  Court  having  jurisdiction.  The  plaiu  t  sets  out  the  plaintijff  s 
title  and  the  sale  to  the  defendant  of  the  rights  and  interests  of  a 
previous  lessee,  and  it  prays  for  a  declaration  of  the  plaintiff's  right, 
for  the  setting  aside  of  certain  leases,  and  thirdly  for  recovery  of 
certain  arrears  of  rent  or  'Uease-money "  as  it  is  called  in  the 
plaint  with  costs  and  interest.  The  defendant's  written  statement 
traversed  these  claims,  pleading  that  the  plaintiff  was  not  entitled 
to  any  declaratory  decree;  that,  as  regards  the  cancelling  of  the 
leases,  no  cause  of  action  had  arisen  or  could  have  arisen  under 
B.  29  of  the  Eent  Act  XVIII  of  1873  till  the  expiration  of  the 
term  of  the  settlement ;  and  that  with  respect  to  the  rent  claimed  the 
Civil  Court  could  not  entertain  the  suit,  as  a  suit  for  rent  could  only 
be  heard  in  a  Bevenue  Court  under  s.  93  of  the  same  Bent  Act. 
After  hearing  the  pleaders  for  the  respective  parties  the  Subor- 
dinate Judge  made  an  order  by  which  he  found  that  no  cause  of 
action  was  disclosed  in  the  plaint  so  far  as  regards  the  prayer  for  a 
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declaration  of  the  plaintiff's  right  and  for  the  oanoelment  of  the 
leaaes,  and  so  far  the  Subordinate  Judge  in  my  opinion  is  right 
A  declaration  of  the  plaintiff's  right  was  altogether  nncelled  for, 
for  his  title  is  not  only  not  denied  or  in  any  way  disputed  by 
the  defendant,  but  the  defendant  could  not  possibly  call  in  ques- 
tion the  plaintiff's  title  without  imperilling  his  own,  seeing  that 
as  lessee  the  defendant  derives  his  right  from  the  plaintiff's  pre- 
decessors and  in  whose  shoes  he  the  plaintiff  stands.    To  deny 
the  plaintiff's  right  and  title  therefore  would  be  tantamount  to 
a  disclaimer  of  his  own  right  as  lessee.   And  then  in  regard  to 
the  cancelment  of  the  leases  I  may  remark,  although  this  is  strictly 
speaking  a  question  for  a  Bevenue  Court,  that  s.  29  of  the  Bent 
Act  XVIII  of  1873  is  conclusive,  for  it  is  there  enacted: — 
"If  any  lease  be  granted,  or  if  any  agreement  be  entered  into, 
by  any  land-holder  under  engagement  with  Govemmept  for  his 
land,  fixing  the  rent  of  land  for  any  period  exceeding  the  term  of 
such  engagement,  such  lease  or  agreement  shall,  on  the  expiration 
of  the  term  aforesaid,  be  void  at  the  option  of  either  party/'  And 
meanwhile  therefore  no  cause  of  action  can  arise  in  regard  to  these 
leases.    But  by  the  same  order  the  Subordinate  Judge  also  found 
that  a  cause  of  action  for  arrears  of  rent  was  disclosed  in  the  plaint, 
but  that  it  appears  to  be  one  not  within  the  cognizance  of  a  Civil 
Court,  and  the  order  ended  thus: — "I  return  the  plaint  to  the 
plaintiff  to  be  presented  to  the  proper  Court  {i.e.^  Bevenue  Court 
having  jurisdiction)  under  s.  57  of  Act  X  of  1877.'*   Now  on  both 
these  last  points  the  Subordinate  Judge,  in  my  opinion,  is  wrong, 
for  in  regard  to  the  arrears  of  rent  there  is  no  statement  in,  the 
plaint  that  the  defendant  has  refused  to  pay  them  or  has  denied 
ihe  right  of  the  plaint  to  receive  them.   All  that  the  plaint  states 
on  this  subject  being  that  the  defendant  had  not  since  t^e  date  of 
the  plaintiff's  acquisition  of  the  property  by  purchase  paid  rent  to 
him.   The  last  part  of  the  order  I  have  quoted  as  to  returning 
the  plaint  to  the  plaintiff  is  clearly  erroneous,  seeing  that  the 
effect  of  the  Judge's  finding  is  that  the  plaintiff  has  shown  no 
sufficient  cause  of  action  and  that  the  plaint  was  substantially 
insufficient.   Under  these  circumstances,  the  plaint  diould  have 
been  rejected  altogelier,  the  plaintiff  of  course  being  left  to  any 
further  remedy  he  might  have,  iJthough  it  was  unnecessary  to 
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•peoify  that  in  the  order.   The  plaint  could  not  he  returned  to  the  1881 
plaintiff  to  he  presented  to  another  Court  seeing  there  was  no  ^aoahTmIl 
other  Court  which  could  aooept  it  in  its  entirety,  and  could  only  «. 
be  entertained  as  a  whole  or  not  at  all.    On  these  two  last  points  ^sov^ 
therefore  the  Subordinate  Judge's  order  must  be  corrected.  The 
defendant  having  been  thus  successful  on  all  the  points  consid- 
ered in  the  Subordinate  Judge's  order,  the  present  appeal  must 
be  disallowed  and  the  suit  as  brought  dismissed  with  costs  in  both 
Courts. 

I  wish  to  add  that  in  my  opinion  the  present  appeal  has  been 
erroneously  entitled  as  an  appeal  from  an  order.  No  doubt  there 
was  an  order  to  return  the  plaint  and  present  it  in  another  Court, 
but  the  order  to  the  effect  was  erroneous,  seeing  that  the  finding 
that  the  plaint  disclosed  no  cause  of  action  went  to  the  root  of  the 
case  on  its  merits,  necessitating  its  dismissal.  The  defendant's 
plea  which  has  thus  been  successful  exactly  corresponds  to  what  is 
calledin  English  pleading  a  demurrer ^  the  meaning  of  which  simply 
is  that,  assuming  all  the  statements  in  the  plaint  to  be  true,  they 
yet  show  no  cause  of  action,  and  the  defendant  therefore  cannot 
be  called  on  to  plead  over,  and  such  a  plea  when  successful,  as  im 
the  present  case,  lb  not  merely  of  a  preliminary  or  formal  nature, 
but  a  plea  on  the  merits  going  to  the  root  of  the  whole  case  in 
fact  and  in  law  and  necessarily  therefore  involving  the  dismissal 
of  the  whole  suit  as  brought. 

Oldfibld,  J. — ^There  are  three  kinds  of  reliefs  sought  by  the 
plaintiff,  vis.,  (i)  that  his  right  be  declared  to  a  four  biswas,  nine 
biswansis,  four  and  a  half  kachwansis  share  in  mauza  Niranjan- 
pur;  (ii)  that  certain  leases  so  far  as  they  exceed  the  term  of  the 
settlement  be  set  aside,  and  plaintifiEs  be  put  in  possession  of  the 
property  leased  after  the  expiry  of  the  settlement;  (iii)  that  certain 
arrears  of  rent  due  under  the  leases  be  awarded. 

In  regard  to  the  first,  the  plaint  discloses  no  cause  of  action 
against  the  defendant.  There  is  nothing  to  show  that  he  has  dis* 
putecl  the  plaintiff's  title.  The  second  part  of  the  claim  has  refer- 
ence to  s.  29,  Act  XVm  of  1h73,  which  declares  that  a  lease 
granted  for  any  period  exceeding  the  term  of  the  settlement  shall 
on  the  expiration  of  the  term  of  the  settlement  be  void  at  the 
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1881  option  of  eltlier  party.  This  part  of  the  daim  of  plaintiff  has  heen 
Naoab  Mi.L  prematurely ;  and  the  claim  for  arrears  of  rent  is  not  oog- 

V.       nizable  in  a  Oiyil  Court.   The  plaint  should  have  been  rejected; 
^801^"^  and  I  concur  with  the  Chief  Justice  that  the  order  of  the  lower 
Court  should  so  far  be  corrected,  by  directing  that  the  plaint  be 
rejected  with  costs.   The  appeal  is  dismissed  with  costs. 

Appeal  dimmed. 


1881 

^ay^'  Before  Mr.  JuHiee  Spanhie  and  Mr.  Justice  Straight. 

HAZAEI EAM  (Plaiotiff)  v.  SHANKAE  DIAL  (Dbfbndaht).* 
Mortgage — Conditional  sale — Pre-emption—Cause  of  action. 

The  cause  of  action  of  a  person  claiming  a  right  of  pre-emption  in  respect  of 
a  mortgage  by  way  of  conditional  sale  arises  on  foreclosure  of  such  mortgage* 
that  is  to  sajy  on  the  expiration  of  the  year  of  grace  without  payment  bj  the 
mortgagor  of  the  mortgage-money,  inasmuch  as  on  the  expiration  of  sndi  period 
the  mortgagee  acquires  a  proprietary  title  to  the  mortgaged  property.  Snch 
person  can  therefore  sue  to  enforce  his  right  of  pre-emption  on  the  expiration 
of  such  period,  and  need  not  wait  to  do  so  until  the  mortgagee  has  obtained 
proprietary  possession  of  the  mortgaged  property. 

Thr  plaintiff  in  this  claimed  to  enforce  a  right  of  pre-emption  in 
respect  of  a  share  of  a  certain  village,  such  right  being  founded  on  the 
terms  of  the  village  admiuistration-paper.  This  share  had  been 
mortgaged,  by  way  of  conditional  sale,  by  its  proprietor  to  the  defen- 
dant Shankar  Dial.  The  latter  applied  for  foreclosure  of  the  mort- 
gage on  the  14th  July,  1877.  The  notice  required  by  Re- 
lation XVn  of  1806  was  issued  on  the  30th  July,  1877,  and  waa 
served  on  the  mortgagor  on  the  4th  August,  1877.  After  the  ex- 
piration of  the  year  of  grace  the  defendant  Shankar  Dial  sued  the 
mortgagor  for  possession  of  the  share,  and  obtained  a  decree,  in  ex- 
ecution of  which  he  obtained  possession  of  the  share  on  the  20th 
September  1878.  In  the  meantime,  on  the  7th  August,  1878,  the 
present  suit  to  enforce  aright  of  pre-emption  in  respect  of  the  share 
was  instituted  by  the  plaintiff.  The  defendant,  Shankar  Dial,  set  up 
as  a  defence  to  the  suit  that  it  had  been  instituted  before  the  plaintiff 
had  acquired  a  right  to  sue,  and  it  was  therefore  not  maintainable, 

*  Second  Appeal,  No.  444  of  1880,  from  a  decree  of  J.  W.  Power,  Esq., 
Judge  oi  Gh6zipnr,  dated  the  18th  February,  1880,  reyersing  a  decree  of  Manlri 
Abdul  Majid  Khan,  Subordinate  J udge  of  Ghdzipur,  diated  the  SOth  Sep- 
tember, 1879. 
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contending  that  the  plaintiff  aoqnired  a  right  to  sue,  not  on  the  1881 

expiration  of  the  year  of  grace,  but  when  he  (the  defendant)  obtained  Hazabi  Eam 

poesession  of  the  share,  inasmuch  as  when  he  obtained  possession  q^^^^^^ 

of  the  share  his  title  thereto  became  absolute  and  not  before.   The  Dial. 

Court  of  first  instance  decided  that  the  plaintiff  acquired  the  right 

to  sue  on  the  expiration  of  the  year  of  grace,  and  the  suit  had  not 

been  instituted  prematurely,  holding  that  the  defendant's  title  to 

the  share  became  absolute  on  the  expiration  of  £he  year  of  grace. 

On  appeal  by  the  defendant  the  lower  appellate  Court  held  that  the 

defendant's  title  did  not  become  absolute  until  he  had  obtained  a 

decree  for  possession  of  the  share  and  obtained  possession  thereof » 

and  until  that  time  the  plaintiff  had  no  right  to  sue,  and  the  suit 

was  therefore  prematurely  brought ;  and  it  dismissed  the  suit.  The 

plaintiff  appealed  to  the  High.  Court,  contending  that  he  acquired  a 

right  to  sue  on  the  expiration  of  the  year  of  graca 

Mr.  Conlan^  Pandit  Ajudhia  Ifaihy  and  Babu  Jogindro  Nath 
Chaudhri  for  the  appellant. 

Mr.  Coloirij  Munshis  Hanuman  Prasad  and  Sukh  Eam^  and  Pan- 
dit Bishamhhar  Nath  for  the  respondent. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Straight,  J.),  so 
far  as  it  is  material  for  the  pm'pose  of  this  report,  was  as  follows : 

Spankie,  J,  (Steaight,  J.  concurring). — The  Judge  considered 
before  the  other  pleas  the  objection  contained  in  the  sixth  plea  that 
according  to  art.  10,  sch.  ii  of  Act  XV  of  1877,  the  cause  of 
action  in  a  pre-emption  suit  arises  on  the  date  of  the  deliveiy  of 
actual  possession :  the  defendant  got  proprietary  possession  on  the 
20th  September,  1878,  and  therefore  no  cause  of  action  had  accrued 
to  the  plaintiff  on  the  7th  August,  1878,  when  the  suit  was  insti- 
tuted. The  lower  appellate  Court  observes  that  on  this  plea  two 
questions  arose,  (i)  when  did  the  conditional  sale  become  absolute  ; 
(ii)  when  did  the  plaintiff's  cause  of  action  arise.  Application  for 
foreclosure  was  made  on  the  14th  July,  1877.  Wotice  was  issued 
to  the  conditional  vendor  on  the  30th  July,  1877,  but  service  was 
not  effected  until  the  4th  August,  1877.  The  year  of  grace  ran 
from  that  date  and  expired  on  the  3rd  August,  1878.  The  defend- 
ant was  obliged  to  bring  a  regular  suit  for  possession.   He  obtained 
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1881  a  deoree  and  was  put  into  poflBeasion  by  the  Court  on  the  20th  Sep* 
Hazabi  Bam  1878.  On  the  authority  of  the  decision  <rf  the  Priry  Ooun- 

V-  oil  in  Forbe»  y.  Ameeroonma  Begum  (1)  the  Judge  held  thatthemort- 
^^Lo.!*  gagee's  title  was  not  complete  at  the  end  o£  the  year  of  graoe,  but 
he  had  to  bring  a  regular  suit  for  possession,  if  out  of  posseasiou, 
or  to  obtain  a  declaration  of  his  title,  if  in  possession.  The  tiiLs 
of  the  defendant  therefore  waa  not  complete  until  the  20th  Sep- 
tember, 1878.  Art,  1 0,  soh.  ii,  provides  a  period  of  one  year  from 
the  time  when  the  purchaser  takes  physical  possession  of  the  whole 
property  sold.  The  defendant  could  not  give  this  physical  posses* 
sion  until  the  20th  Septembes^  1878,  when  he  got  it  himself.  The 
Judge  therefore  held  the  suit  to  be  prematqre^  and  dismissed  it, 
decreeing  the  appeal. 

It  is  now  contended  in  second  appeal  that  the  ruling  of  the 
lower  appellate  Court  is  erroneous,  as  the  purchaser's  title  becomes 
complete  on  the  expiration  of  the  year  of  grace.  The  vendee  may 
be  obliged  to  sue  his  vendor  for  possession  of  the  property,  but 
he  is  not  required  to  sue  for  the  completion  of  his.  title.  The 
lower  appellate  Court  appears  to  be  wrong  in  considering  that  the 
suit  is  prematore.  It  is  right  in  saying  that  the  year  of  grace 
expired  at  the  close  of  one  year  from  the  date  of  service.  In 
the  decision  of  the  Privy  Council  cited  by  the  Judge — Norender 
Narain  Singh  v.  Dtcarka  Lai  Mundur  (2)  their  Lordships  adopt 
the  decision  of  the  Full  Bench  of  the  High  Court  of  Bengal  in 
JUohesh  Chunder  Sein  v.  Tarinee  (3)  on  the  point.  But  the  lower 
appellate  Court  has  not  shown  satisfactory  grounds  for  holding  that 
the  suit  was  premature,  and  must  therefore  be  dismissed,  because 
physical  possession  was  not  given  until  the  20th  September  follow- 
ing the  3rd  of  August  the  date  of  the  expiration  of  the  year  of 
grace.  The  right  of  the  mortgagor  was  gone,  and  the  title  of  the 
mortgagee  as  owner  was  acquired.  The  Judge  has  misapprehended 
the  decision  of  the  Privy  Council  in  the  case  of  Forbes  v.  Ameer" 
oonisea  Begum  (1).  The  proceedings  under  the  Begulation  in  regard 
to  these  mortgages  are  purely  ministerial,  it  is  true,  and  the  mortga- 
gee is  left  to  a  regular  suit,  if  out  of  possession,  to  recover  posses- 
sion, or  to  obtain  a  declaration  of  his  absolute  title  if  he  is  in  poe- 

(1)  10  Moo.   .  A.,  840.         (3)  W.  E.,  F.  B.,  27.  S.  C,  1 B.  L. 

(2)  I.  L.  E.,  Calc.  897.  E..  F.  B.,  14. 
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86661011.  When  Buoh  a  suit  is  brought  the  mortgagor  may  contest  188I 
the  validity  of  the  conditional  sale,  the  regularity  of  the  foreclosure  HlalaxEAM 
prooeedings,  and  may  show  that  nothing  was  due.  But  the  issue  g^^^^^ 
will  be,  so  far  as  the  right  of  redemption  isafiected,  whether  at  the  pxix. 
end  of  the  year  of  grace  anything  was  due  to  the  mortgagee,  and 
if  so,  whether  the  necessary  deposit  had  been  made.  If  the  mort- 
gagor fails  to  establish  this  case,  the  right  of  redemption  is  gone» 
But  a  decree  in  favour  of  the  mortgagee  does  not  create  his  title 
as  owner.  It  establishes  as  a  matter  beyond  all  further  question 
that  as  between  the  mortgagor  and  mortgagee  the  ownership  has 
passed  absolutely  from  the  former  to  the  latter.  But  the  title 
of  the  mortgagee  was  created  by  the  failure  of  the  mortgagor  to 
redeem  within  the  year  of  grace,  and  dates  from  the  end  of  that  year. 
In  this  case  the  mortgagee  acquired  his  title  as  owner  on  the  3rd 
August,  1878,  on  which  day  the  right  of  redemption  was  gone,  and 
the  plaintiff  was  in  a  position  to  bring  a  suit  from  the  day  that  the 
title  as  owner  was  vested  in  the  mortgagee.  It  was  not  necessary 
that  he  should  wait  until  the  mortgagee  obtained  physical  posses* 
0ion.  But  if  he  had  waited  until  that  had  happened,  then  by  the 
law  of  limitation  he  was  bouod  to  sue  within  one  year  from  the  date 
OQ  which  the  mortgagee  acquired  such  physical  possession.  Under 
this  view  of  the  case  the  Judge  should  have  disposed  of  the  case 
on  its  merits.  We  therefore  decree  the  appeal,  reverse  his  decree, 
and  remand  the  appeal  to  his  Oourt'  in  order  that  he  may  do  so; 
costs  of  this  appeal  will  abide  the  result. 

Cause  remanded. 


APPELLATE  CRIMINAL. 


Brfore  Mr.  Justice  SpanJeie, 
EMPEESS  OF  INDIA  1^.  BAM  DAYAL.  1881 
Previous  conviction-- At  tempt  to  commit  offence — Act  X-^^  0/  1860     May  6. 

(Penal  Code),  ss.  76,  467,  611.   

A  person,  having  been  conyicted  of  an  offence  punishable  under  8.  467 
(Ch.  XYII)  of  the  Indian  Penal  Code,  was  subsequently  guilty  of  an  attempt 
to  commit  such  an  offence.  Held  that  the  provisions  of  s.  76  of  the  Lidian 
Penal  Code  were  not  applicable  to  such  person. 

This  was  an  appeal  from  a  oouviotiou  on  a  trial  held  by 
Mr.  H.  D.  Willocky  SeasionB  Judge  of  Azamgarh,  dated  tho  2l8t 


Digitized  by 


774 


THE  INDIAN  LAW  EEPOBTS. 


[VOL.  m. 


1881      January,  1881.   The  appellant  was  convicted  by  the  Sefidons 
EifPBBss  ov^^^S^      attempting  to  commit  house-breaking  by  night  with 
India     intent  to  commit  theft.    He  was  sentenced  by  the  Sessions  Judge 
Eam  Datal.  ^      enhanced  punishment  of  transportation  for  fourteen  years, 
with  reference  to  the  provisioos  of  ss.  511,  457,  and  75  of  the 
Indian  Penal  Code,  and  to  the  fact  that  he  had  been  preyiously 
convicted  of  an  offence  under  s.  457  (OLXVII)  of  the  Code. 

Mr.  Nibktty  for  the  appellant,  contended  that  the  provisions  of 
8.  75  of  the  Code  were  not  applicable  in  this  case,  the  offence  of 
which  the  appellant  had  been  convicted  not  being  one  punishable 
under  chapter  XVII  of  the  Code. 

The  Junior  Oovernment  Pleader  (Babu  Dwarka  Nath  Banarji) 
for  the  Crown. 

Spankie,  J. — There  is  no  doubt  of  the  guilt  of  the  prisoner 
upon  the  evidence  on  the  record.  But  the  offence  of  which  the 
prisoner  was  convicted  is  one  punishable  under  ss.  511  and  457. 
On  the  12th  March,  1873,  the  prisoner  was  convicted  of  an  offence 
punishable  under  Chapter  XVII  of  the  Penal  Code,  s.  457,  and  a 
previous  conviction  is  said  to  have  been  proved  then  against  him. 
The  prisoner  states  that  he  was  whipped  the  year  before  for  being  in 
possession  of  spurious  coin.  But  the  date  and  nature  of  the  offence 
is  not  known;  under  the  offence  punishable  under  s.457  he  was  sen- 
tenced to  four  years'  rigorous  imprisonment.  This  previous  convic- 
tion and  sentence  was  taken  into  consideration  in  the  present  trial, 
and  under  ss.  511,  457  and  s.  75  the  prisoner  was,  sentenced  to 
fourteen  years'  transportation.  But  an  attempt  to  commit  an 
offence  punishable  under  s.  511  is  an  offence  under  s.  40  of  the 
Penal  Code.  It  is  not  an  offence  punishable  under  Chapter  XVII 
of  the  Code.  It  is  an  offence  punishable  under  s.  511  of  the  Code; 
s.  75  therefore  cannot  apply  to  this  case.  The  offence  of  which  the 
prisoner  has  now  been  convicted  is  an  attempt  at  house-breaking 
by  night  with  intent  to  commit  theft,  and  the  longest  term  of 
imprisonment  for  the  substantial  offence  is  fourteen  years,  and 
the  punishment  provided  by  s.  511  is  half  that  term  of  imprison- 
ment. 1  am  therefore  under  the  necessity  of  modifying  the  sen- 
tence passed  by  the  Sessions  Judge,  and  I  therefore  sentenoa  the 
prisoner  to  seven  years'  rigorous  imprisonment. 
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APPELLATE  CIVIL.  issi 

May  9. 

Before  Mr,  Justice  Straight  and  Mr,  Justice  Tyrrell, 

EAM  N ANDAN  EAI  (Judgment-debtor)     LAL  DHAE  EAI 
(Decbeb-holdbb).* 

Decree  for  payment  of  money  "in  accordance  with  written  statement"^ 
Construction  of  decree — Interest, 

A  decree  for  money  directed  that  its  amount  should  be  payable  "according 
to  the  terms  of  the  judgment-debtor's  written  statement In  his  written  state- 
ment the  judgment-debtor  had  promised  to  pay  interest  on  the  judgment-debt 
if  the  same  were  not  discharged  by  a  certain  day.  Held,  haying  regard  to  the 
decision  of  the  Full  Bench  in  Debi  Charan  v.  Pirbhu  Din  (1)  that  the  judgment- 
debtor  having  &iled  to  discharge  the  judgment-debt  by  such  day,  he  was 
bound  by  the  terms  of  the  decree  to  pay  interest  on  its  amount. 

The  judgment-debtor  in  this  case  applied  for  the  refund  of 
interest  on  the  amount  of  the  decree,  which  he  alleged  the  decree- 
holder  had  unduly  recovered  in  execution  of  the  decree,  inasmuch 
as  the  decree  did  not  direct  that  interest  should  be  payable  on  its 
amount.  The  decree  directed  that  its  amount  should  be  paid 
"according  to  the  terms'*  of  the  judgment-debtor's  "written 
statement"  in  the  suit  in  which  the  decree  was  made*  In  that 
written  statement  the  judgment-debtor  had,  amongst  other  things, 
promised  to  pay  interest  on  the  judgment-debt,  if  it  were  not 
discharged  by  a  particular  day.  The  Court  executing  the  decree 
disallowed  the  application,  and  its  order  was  affirmed  by  the  lower 
appellate  Court  on  appeal  by  the  judgment-debtor.  The  judg- 
jpent-debtor  thereupon  appealed  to  the  High  Court. 

The  Senior  Qovemment  Phaiier  (Lala  Juah  Prasad)  lot  the 
appellant. 

Lala  Lalta  Prasad  for  the  respondent. 

The  judgment  of  the  Court  (Steaight,  J.,  and  Tteeell,  J.) 
was  delivered  by 

Btraight,  J.— Having  regard  to  the  decision  of  the  PuU 
Bench  in  Vebi  Charan  v.  Pirbhu  Din  (1),  we  think  that  the  view 
taken  by  the  loWer  Courts  must  be  upheld.    The  decretal  order 

♦  Second  Appeal,  No.  76  of  1880,  from  an  order  of  J.  W.  Power,  Esq., 
Judge  of  Ghazipur,  dated  the  2nd  September,  1880,  affirming  an  order  of 
Mamvi  Ezid  Bakhsh,  Munsif  of  Korantadih,  dated  the  2nd  September,  188(K 

(1)  I.  L.  B.,  8  All.,  888. 


Digitized  by 


776 


THE  INDIAN  LAW  EEPOETS. 


[VOL.  nL 


1881      directed  the  judgment-debtor,  appellaiit,to  pay  the  amount  decreed 

—  **  aooording  to  the  terms  of  his  written  statement;"  and  in  that 

Nandak   written  statem^t  he  had  undertaken,  if  the  judgment-debt  was 
not  discharged  by  a  particular  day,  to  pay  interest  upon  it.  This 
Lal  Dhab  ifl  all  he  has  now  been  held  bound  to  do.   The  appeal  is  dismissed 
with  costs. 


CRIMINAL  JURISDICTION. 


1881 


August  12.  Btfore  Mr.  Justice  Straight. 

EMPEESS  OF  INDIA  v.  IDXJ  BEG. 

Murder-^Culpable  homicide  not  amounting  to  murder — Causing  death  by 
rash  or  negligent  act^Chievous  hurt-- Act  XLVofl^  {Penal  Code^ 
ss,  299,  800,  802,  804  A,  325. 

Where  a  person  struck  another  a  blow  which  caused  death  without  any  in- 
tention of  causing  death  or  of  causing  such  bodily  injury  as  was  likely  to  cause 
death,  or  the  knowledge  that  he  was  likely  by  such  act  to  cause  death  but  with 
the  intention  of  causing  grievous  hurt,  held  that  the  offence  of  which  such  person 
was  guilty  was  not  the  offence  of  causing  death  by  a  rash  act,  but  the  offbnoe 
of  voluntarily  causing  grievous  hurt. 

Nidarmarti  Nagahhushanam  (1) ;  Queen  v.  Pemkoer  (2) ;  Q^een  v.  Man 
(8) ;  Empress  v.  Ketahdi  Mundul  (4) ;  Empress  v.  Fox  (6) ;  and  Empress  t. 
O'Brien  (6)  followed. 

The  offences  of  murder,  culpable  homicide  not  amounting  to  murder,  and 
causing  death  by  a  rash  or  negligent  act  distinguished. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  order  of  the  High  Court. 

Straight,  J. — The  record  in  this  case  was  ccdled  tor  by  me  dn  a 
perusal  of  the  Sessions  Statement  of  the  Judge  of  Gawnpore  for  the 
month  of  June,  188 1 .  The  accused,  Idu  Beg,  was  convicted  upon  the 
8th  June,  last,  under  s.  304Aof  the  Penal  Code,  for  having  caused 
the  death  of  his  wife  Chulki,  and  was  sentenced  to  four  months' 
rigorous  imprisonment.  The  short  circumstances  out  of  which  the 
charge  arose  are  as  follows  : — On  the  10th  May  last  the  accused 
while  engaged  in  a  verbal  wrangle  with  his  wife,  struck  her  a  blow 
on  the  left  side  with  great  force,  the  result  of  which  was  that  she 
Vomited  and  bled  from  the  nose,  and  within  little  more  than  an 

(1)  7  Mad.  H.  C.  B.,  119.  (4)  I.  L.  B.,  4  Calc,  764. 

(2)  N.-W.  P.  H.  C.  Bep.,  1878,  p.  88.      (6)  I.  L.  B.,  2  AIL,  622. 

(3)  N.-W.  P.  H.  C.  Bep.,  1878,  p.  236.      (6)  I.  L.  B.  2  AU.,  766. 
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hour  died.  Upon  the  pod  mortem  examination  it  was  found  that  1881 
her  "spleen  was  badly  ruptnred,  almost  torn  across;  death  was  Empbbsso: 
caused  by  rupture  of  the  spleen;  there  were  no  signs  of  disease  of  -i.ndia 
the  spleen,  though  it  was  a  little  enlarged ;  there  were  bruises  on  i^^^ 
the  left  side  over  the  spleen  and  short  ribs;  there  were  no  signs  of 
a  lengthened  beating;  the  injury  oould  have  been  caused  by  one 
severe  blow  or  fall."  By  these  facts  it  would  appear  to  be  estab- 
lished that  the  accused  struck  the  deceased  woman  a  violent  blow, 
and  that  the  direct  consequence  resulting  from  it  was  the  rupture  of 
the  spleen,  which  caused  her  death.  The  primaiy  questions  in  the 
case  therefore  to  be  disposed  of  were,  looking  at  the  character  of 
the  act,  the  instrument  with  which  it  was  committed,  and  the 
extent  of  injury  inflicted,  whether  (i)  the  accused  intended  to  cause 
death  or  bodily  injury  likely  to  cause  death?  (ii)  whether  as  a 
reasonable  man  he  must  have  known  that  the  act  was  so  imminently 
dangerous  that  death  or  injury  likely  to  cause  death  would  be  the 
most  probable  result?  (iii)  whether  as  a  reasonable  man  he  must 
have  known  that  death  would  be  a  likely  result?  If  the  conduct 
of  the  accused  fell  within  either  of  the  first  two  descriptions,  it 
amounted  to  murder;  if  it  was  covered  by  the  latter,  his  offence 
was  culpable  homicide  not  amounting  to  murder.  It  will  be 
oonvenient  at  once  to  examine  the  mode  in  which  the  Judge  dealt 
with  these  questions. 

At  the  outset  of  his  judgment  he  remarks:  "The  charge 
against  the  accused  is  that  in  a  quarrel  with  his  wife  he  struckher 
one  or  more  blows  on  the  left  side  with  a  heavy  stick,  which  rup- 
tured her  spleen,  and  caused  her  death  within  an  hour:  he  thus 
caused  the  death  of  his  wife  by  a  rash  act  under  s.  304A:  s.  302 
cannot  possibly  apply,  as  accused  had  no  intention  of  causing 
death,  nor  can  s.  325,  as  death  (much  more  than  grievous  hurt) 
resulted  immediately  or  soon  after  from  the  blow."  Further  on 
the  Judge  observes :  But  accused  was  very  angry  at  the  time » 
and  when  he  struck  the  blow  he  had  probably  not  the  remotest 
intention  of  causing  grievous  hurt,  far  less  death :  still  the  blowg 
he  inflicted  must  have  been  severe,  and  the  evidence  shows  that 
both  Ohulki's  sides  bore  marks  of  the  stick :  but  there  is  nothing 
to  show  that  be  knew  or  had  reason  to  believe  that  the  blows  were 
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1881      likely  to  cause  death :  tbe  surgeon  speaks  of  the  spleen  being  a  little 
Empbbss  op  cnlftTg^ ;  this  might  have  been  the  case,  and  accused  know  nothing 
India     about  it  .*  I  therefore  find  that  accused  caused  the  death  of  his  wife 
Idu  Beo.  by  the  rash  act  of  striking  her  a  sharp  blow  over  the  spleen,  and 
that  s.  304A  is  applicable." 

It  is  matter  for  regret  that  the  Judge  has  not  appUed  kis 
mind  with  greater  care  to  the  provisions  of  the  Penal  Code  bear- 
ing upon  this  case.    It  is  strange  also  that  he  should  apparently 
be  ignorant  of  the  numerous  decisions  that  have  been  given  with 
ref eiC^ce  to  s.  304A,  notably  those  in  Nidarmarti  Nagabhushanam 
(1) ;  Queen  v.  Pemkoer  (2);  Queen  v.  Man  (3i ;  Empress  y.  Keiabdi 
Mundul{i);  Empress  v.  Fox  (5);  Empress  \.  (ySrien  (6).  The 
view  he  takes  of  s.  304A  is  directly  at  variance  with  the  judg- 
ments of  three  High  Court  s,  and  is  an  erroneous  one.    The  category 
of  intentional  acts  of  killing,  or  of  acts  of  kiUing  committed  with 
the  knowledge  that  death,  or  injury  likely  to  cause  death,  will  be 
the  most  probable  result,  or  with  tbe  knowledge  that  death  will 
be  a  likely  result,  is  contained  in  the  provisions  of  ss.  299  and  300 
of  the  Penal  Code.   8.  304  creates  no  offence,  but  provides  the 
pimishment  for  culpable  homicide  not  amounting  to  murder,  and 
draws  a  distinction  in  the  penalty  to  be  inflicted,  where,  an  inten- 
tion to  kill  being  present,  the  act  would  have  amoimted  to  murder, 
but  for  its  having  fallen  within  one  of  the  Exceptions  tos.  300,  and 
those  cases  in  which  the  crime  is  culpalle  homicide  not  amounting 
to  murder,  that  is  to  say,  where  there  is  knowledge  that  death 
vriU  be  a  likely  result,  but  intention  to  cause  death  or  bodily  injury 
likely  to  cause  ideath  is  absent.   Putting  it  shortly,  all  acts  of 
killing  done  with  the  intention  to  kill,  or  to  inflict  bodily  injury 
4ikely  to  cause  death,  or  with  the  knowledge  that  death  must  be 
the  most  probable  restdt,  are  primd  fade  murder,  while  those  com- 
mitted with  the  knowledge  that  death  will  be  a  likely  result  ore 
culpable  homicide  not  amounting  to  murder.   Now  it  is  to  be 
observed  that  s.  304A  is  directed  at  offences  outside  the  range  i>f 
88.  299  and  300,  and  obviously  oontemplates  those  cases  into  whidi 
neither  intention  nor  knowledge  of  the  kind  already  mentioned 

(1>  Mad.  H.  C.  E.,  119.  (4)  I.  L.  E.,  4  Calc,  764. 

(2)  N.  W.  P.  H.  C.  B«p.,  1878,  p.  88.  (5)  L  L.  E.,  2  All.,  622. 
(8)  N.  W.  p.  H.  C.  Eep.,  1873,  p.  285.     (6)  L  L.  B.,  2  All.,  766. 
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enters.   For  the  rash  or  negligent  act  which  is  declared  to  be  a  1881 
crime  is  one"  not  amounting  to  culpable  homicide,"  and  it  must  Empbbss  of 
therefore  be  taken  that  intentionally  or  knowingly  inflicted  Tiolenoe,  ^^^^ 
directly  and  wilfully  caused,  is^  excluded.   8.  304A  does  not  say  Idu  Bbg. 
every  unjustifiable  or  inexcusable  act  of  killing  not  hereinbefore 
mentioned  shall  be  punishable  under  the  provisions  of  this  section, 
but  it  specifically  and  in  terms  limits  itself  to  those  rash  or  negli- 
gent acts  which  cause  death  but  fall  short  of  culpable  homicide  of 
either  description.   According  to  English  law,  oflfenceeof  this  kind 
would  come  within  the  category  of  manslaughter,  but  the  authors 
of  our  Penal  Code  appear  to  have  thought  it  more  convenient  to 
give  them  a  separate  status  in  a  section  to  themselves,  with  a 
narrower  range  of  punishment  proportioned  to  their  culpability. 
It  appears  to  me  impossible  to  hold  that  cases  of  direct  violence, 
wilfully  inflicted,  can  be  regarded  as  either  rash  or  negligent 
acts.   There  may  be  in  the  act  an  absence  of  intention  to 
kill,  to  cause  such  bodily  injury  as  is  likely  to  cause  death,  or 
of  knowledge  that  death  will  be  the  most  probable  result,  or 
even  of  intention  to  cause  grievous  hurt,  or  of  knowledge  that 
grievous  hurt  is  likely  to  be  caused.   But  the  inference  seems 
irresistible  that  hurt  at  the  very  least  must  be  presumed  to 
have  been  intended,  or  to  have  been  known  to  be  likely  to  be 
caused.   If  such  intention  or  knowledge  is  present,  it  is  a 
misapplication  of  terms  to  say  that  the  act  itself,  which  is 
the  real  test  of  the  criminality,  amounts  to  no  more  than  rashness 
or  negligence.   In  the  present  case  the  evidence  is  dear  that  the 
blow  was  wilfully  and  consciously  given 'to  the  deceased  woman 
by  the  accused,  and  he  obviously  therefore  committed  an  assault 
at  the  very  least.   The  consequences  that  resulted  from  it  could 
not  chcmge  a  vnlful  and  conscious  act  into  a  rash  or  negligent  one, 
but  their  relevancy  and  importance,  as  indicating  the  amount  of 
violence  used,  bore  upon  the  question  as  to  the  character  of  the  in- 
tention or  knowledge  to  be  presumed  against  the  accused.  Al- 
though I  do  not  pretend  for  a  moment  to  exhaust  the  category 
of  cases  that  fall  within  s.  304A,  I  may  remark  that  criminal 
rashness  is  hazarding  a  dangerous  or  wanton  act  vrith  the  know- 
ledge that  it  is  so,  and  that  it  may  cause  injury,  but  without 
intention  to  cause  injury,  or  knowledge  that  it  will  probably  bo 
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1881     caused.   The  ormunalty  lies  in  running  the  risk  of  doing  such  an 
Smpbbss  of  ^        recklessness  or  indifEerenoe  as  to  the  consequences.  Crim- 
IvDiA     inal  negligence  is  the  gross  and  culpable  neglect  or  failure  to 
Ix>u  Bbg.  exercise  that  reasonable  and  proper  care  and  precaution  to  guard 
against  injury  either  to  the  public  generally  or  to  an  individual  in 
particular,  which,  having  regard  to  all  the  circumstances  out  of 
which  the  charge  has  arisen,  it  was  the  imperative  duty  of  the  accused 
person  to  have  adopted.   The  substantial  point  to  to  be  determined  in 
the  case  now  under  consideration  was  as  to  the  intention  or  know« 
ledge  with  which  the  act  was  done.   That  the  violence  was  know- 
ingly and  wilfully  inflicted  is  abimdantly  dear,  but  as  found  by 
the  Judge  it  may  well  be  that  the  accused  neither  intended  to  kill 
or  to  cause  bodily  injury  likely  to  cause  death,  and^  that  he  had 
not  the  knowledge  that  death  would  be  the  most  probable  result 
The  other  questions  that  remain,  namely,  must  he  have  known 
that  death  was  likely  to  ensue,  or  did  he  intend  to  cause  grievous 
hurt  or  hurt,  or  must  he  have  known  that  grievous  hurt  or  hurt 
were  likely  to  be  caused,  are  not  so  easily  disposed  of.   The  evi- 
dence of  the  Civil  Surgeon  establishes  beyond  a  doubt  that  great 
violence,  even  though  confined  to  one  blow,  must  have  been  used 
to  the  deceased  woman  by  the  accused  man.   And  looking  to  this 
circumstance,  and  the  nature  of  the  weapon  employed,  I  should 
certainly  not  have  disturbed  the  order  of  the  Judge,  had  he  con- 
victed of  culpable  homicide  not  amounting  to  murder,  on  the 
ground  that  there  must  have  been  knowledge  that  death  would  be 
a  likely  result.   At  the  same  time  I  am  willing  to  accept  his  con- 
clusion that  there  was  no  such  knowledge,  though  further  than 
this  I  cannot  adopt  his  view.  If  a  man  deals  another  person  so 
ferocious  a  blow  with  a  heavy  stick  upon  a  dangerous  part  of  the 
body  as  that  which  was  inflicted  by  the  accused  upon  his  wife,  he 
cannot  complain  of  the  inference  being  drawn  that  at  the  very 
least  he  must  have  known  that  grievous  hurt  was  likely  to  be 
caused.   The  conviction  of  Idu  Beg  under  s.  304A,  for  the  reasons 
I  have  given,  is  quashed,  and  it  must  be  recorded  under  s.  b25.  I 
further  order  that  notice  be  served  upon  him  to  show  cause  why 
the  sentence  already  passed  upon  him  should  not  be  enhanced.  (The 
sentence  was  ultimately  eQhanoed  to  thr^  years'  rigorous  impris^ 
pnment.) 
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Before  Sir  Bohert  Stuart,  JR.,  Chief  Justice,  and  Mr,  Justice  Straight, 

BILLINGS  (Dependant)  v.  The  UNCOVENANTED  SERVICE 
BANK  (Plaintiff)  * 

Promise  to  pay  a  debt  barred  by  limitation — Act  IX  of  1872  (Contract  Act), 
s,  26  (3) — Judgment-debt, 

The  holder  of  a  decree  for  money,  dated  the  22nd  June  1868,  applied 
for  execution  on  the  23rd  Febmary  1869.  In  September  1869,  before  the 
decree  had  been  executed,  the  judgment-debtor,  admitting  that  a  certain 
amount  was  due  under  the  decree,  agreed  to  pay  such  amount  by  instalments, 
and  that,  if  default  were  made,  the  decree  should  be  executed  for  the  whole 
amount  thereof.  Default  haTing  been  made  early  in  1873,  the  decree-holder 
applied  at  once  for  execution  of  the  decree.  On  the  5th  May  1873,  apetitiout 
^signed  by  the  judgment-debtor,  was  preferred  on  his  behalf  to  the  Court 
executing  the  decree,  such  petition  being  in  effect  as  follows: — "Execution- 
case  for  Bs.  6,839-15-3  :  in  this  case  the  decree-holder  has  fi^ed  an  application 
for  execution  of  his  decree  in  consequence  of  a  default  in  payment  of 
instalments :  the  &ct  is  that  the  petitioner  has  failed  to  pay  the  instalments 
amply  owing  to  illness,  otherwise  he  has  no  objection  to  the  decree-holder's 
demand :  in  future  he  will  not  fail  to  pay  instalments :  he  has  written  a  letter 
to  plaintiff  asking  him  to  pardon  his  breach  of  promise  and  to  agree  to  realize 
the  decree-money  by  the  instalments  formerly  fixed,  and  to  stay  execution  of 
the  decree  for  the  present :  the  decree-holder  has  granted  this  request :  the 
petitioner  therefore  presents  this  petition  and  prays  that  monthly/  instalmonts 
of  Bs.  150  may  be  fixed,  and  execution  of  the  decree  be  postponed  for  the 
present:  incase  of  default  being  made  in  payment  of  two  instalments  in 
succession,  the  decree-holder  will  be  at  liberty  to  realize  the  balance  of  the 
decree-money  with  interest  at  twelve  per  cent  per  annum."  At  the  timo 
such  petition  was  preferred  execution  of  the  decree  was  barred  by  limitation. 
Held  that  a  "debt  "within  the  meaning  of  s.  25  (3)  of  Act  IX  of  1872  includes 
a  '*  judgment-debt,"  and  such  petition  was  a  promise  to  pay  a  debt  barred  by 
limitation  within  the  meaning  of  that  law,  and  a  suit  founded  on  such  petition 
to  recover  the  balance  of  the  money  due  under  the  decree  was  maintainable. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Court  hereinafter  set  out. 
Messrs.  Rill  and  Leach  for  the  appellant. 
Messrs.  Colvin  and  Conlan  for  the  respondent. 

*  First  Appeal,  No.  2  of  1880,  from  a  decree  of  J.  Alone,  Esq.,  Subor- 
dinate Judge  of  Agra,  dated  the  6th  October  1879. 
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1881        The  order  of  the  High  Court  (Stuaet,  O.J.,  and  Straight,  J.) 

Billings   bo  fax  as  it  is  material  for  the  purposes  of  this  report,  was  as 

_  follows: — 

The  Ukoov- 

Sm^«  OBrBB.— This  was  a  suit  brought  by  Mr.  0.  W.  Stowell,  the 
Bank.  Manager  at  Agra  of  the  TTneoyenanted  Service  Bank,  limited, 
to  recover  Es.  4,994-3-6,  balance  of  Es.  6,839-15-3,  due  from  the 
defendant  under  an  alleged  agreement  made  between  the  parties  on 
the  6th  May  1873,  with  interest  at  the  rate  of  12  per  cent, 
amounting  to  Es.  2,260-14-6,  or  in  all  Es.  7,255-2-0.  The  defend- 
ant, William  Alfred  Billings,  in  the  lower  Court  contested  the 
plaintiflE's  claim  on  the  foUowiug  grounds: — (i)  That  the  arrange- 
ment of  the  5th  May  1873  was  not  a  contract  within  s.  25,  cL  (3) 
of  the  Contract  Act,  and  could  not  revive  a  debt  abeady  barred  b; 
limitation ;  (ii)  that  even  assuming  it  to  be  a  fresh  contract,  the 
suit  is  barred  by  limitation,  which  began  to  run  on  the  5th  January 
1876 ;  (iii)  that  the  letter  of  the  8th  March  1876,  sent  by  defend- 
ant to  the  plaintiff,  should  not  be  admitted  in  evidence  as  an  acknow- 
ledgment of  liability  within  s.  20  of  Act  IX  of  1871,  being  insuffi- 
dently  stamped,  and  because  it  was  written  after  limitation  had 
run  out,  and  also  because  it  was  obtained  by  fraud ;  (iv)  that  the 
cause  of  action,  if  any,  accrued  on  the  5th  January  1876 ;  (v)  that 
the  defendant  is  not  indebted  to  the  Bank,  but  on  the  contrary  the 
Bank  owes  him  a  sum  of  Es.  70.  The  Subordinate  Judge  of  Agra 
decreed  the  plaintifiPs  claim,  deciding  all  the  points  taken  in  the 
statement  of  defence  against  the  defendant.  The  defendant  now 
appeals  to  this  Court,  and  the  questions  raised  before  the  Subordi- 
nate Judge  are  substantially  repeated  here,  these  further  contentions 
being  urged : — (i)  That,  as  the  arrangement  of  the  5th  May  1873 
is  contained  in  the  petition  to  the  Court  at  Meerut,  if  it  amounts  to 
a  fresh  contract  between  the  parties,  it  is  inadmissible  in  evidence 
as  not  being  stamped  in  accordance  with  law ;  (ii)  that  the  acknow- 
ledgment of  the  8th  March  1876  is  equally  inadmissible  without 
a  stamp. 

The  following  facts  must  be  recapitulated.  For  some  time 
prior  to  1868  the  defendant  had  been  borrowing  money  of  the 
TJncovenanted  Service  Bank,  and  on  the  22nd  June  of  that  year 
a  judgment  for  a  considerable  amount  was  obtained  against  him, 
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which,  upon  appeal,  was  oonfirmed  by  this  Court  on  the  5th  Janu-  iggx 
aiy  1869.  Application  for  execution  was  made  to  the  Court  at  "3^^^^^ 
Agra  on  the  23rd  February  1869,  and  after  inquiry  Rs.  7,669-14-5  v. 
haying  been  found  to  be  due  from  defendant  to  the  Bank,  a  oerti-  ^^j^^bd 
fieate  was  granted  to  the  decree-holder,  Mr.  Stowell,  authorizing  Seeviob 
him  to  take  out  execution  in  the  Court  of  the  Judge  of  Meerut, 
within  whose  jurisdiction  Mr.  Billings  was  then  residing.  But 
before  any  active  steps  had  been  adopted  to  realize  the  decree, 
Mr.  Stowell  and  the  defendant  entered  into  an  agreement  on  the 
7th  September  1869,  by  which  the  latter,  admitting  the  amount 
due  from  him  to  be  Rs.  7,879-14-5,  promised  to  pay  it  in  monthly 
instalments  of  Es.  150,  and  if  he  made  default,  the  whole  decree 
was  to  be  executed  at  once.  The  instalments  would  appear  to 
Tiave  been  paid  for  some  time  with  regularity,  but  default  having 
occurred  early  in  1873,  application  was  at  once  made  to  execute 
-the  whole  decree,  and  on  the  16th  April  an  order  allowing  it  was 
made.  But  upon  the  6th  May  1873,  the  pleader  for  the  decree- 
holder  filed  a  petition  signed  by  the  defendant  to  the  following 
eflfect:— "Execution-case  for  Rs.  6,839-15-3:  in  this  case  the 
plaintiff,  decree-holder,  has  filed  an  application  for  execution  of 
his  decree  in  consequence  of  a  default  in  the  payment  of  instal- 
ments: the  fact  is  that  the  petitioner  has  failed  to  pay  the  instal- 
ments simply  owing  to  illness,  otherwise  he  has  no  objection  to 
discharge  the  plaintiff's  demand :  in  future  he  will  not  fail  to  pay 
any  instalment :  he  has  also  written  a  letter  to  the  plaintiff  asking 
him  to  pardon  (his  breach  of  promise,  and  agree  to  realize  the 
decree-money  by  instalments  formerly  fixed,  and  to  stay  the  exe- 
cution of  the  decree  for  the  present :  the  plaintiff  has  also  granted 
this  request  of  the  petitioner :  the  petitioner  therefore  presents  this 
petition  and  (prays  that  monthly  instalments  of  Bs.  160  maybe 
fixed,  and  the  execution  of  the  decree  be  postponed  for  the  present: 
in  case  of  two  defaults  in  payment  of  successive  instalments, 
the  plaintiff  will  be  at  liberty  to  realize  the  balance  of  the  decree 
money  with  interest  at  12  per  cent,  per  annum :  the  execution- 
case  may  be  struck  off."  Upon  this  petition  the  execution  was 
struck  off.  Again  for  some  time  the  defendant  continued  to  pay 
his  instalments,  but  having  again  made  default  on  the  6th  January 
1876,  the  decree-holder  applied  to  the  Court  at  Agra  to  execute 
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BiLLiNos  barred  by  limitation,  and  farther  that  it  had  already  been 
Thb  Uncot  pajTaent.   On  the  16th  May  1876,  the  JTndge  dia- 

ENAKTBD  sUowed  tho  judgment-debtor's  pleas,  and  ordered  exeoation  to  pro* 
^Bank  "    oeed,  but  upon  appeal  to  this  Court  his  dedsion  was  reversed. 

The  decree-holder  being  thus  barred  from  enforcing  his  original 
decree  brought  the  present  suit  on  the  28th  Febraary  1879,  on 
the  basis  of  an  agreement  of  the  5th  May  1873,  and  he  alleges 
his  cause  of  action  to  have  accrued  in  April  1876,  when  two  suo- 
oessive  instalments  remained  unpaid,  and  more  particularly  on 
the  31st  January  1877,  when  this  Court  allowed  his  judgment- 
debtor's  objection  to  the  execution  of  his  decree. 

The  case  on  the  part  of  the  appellant  was  very  ably  argued 
before  us  by  Mr.  Hill,  and  his  substantial  contentions  were  that 
the  contract  contained  in  the  petition  of  5th  May  1873,  upon 
which  he  urged  the  plaintiff's  suit  was  brought,  was  void,  as  being 
without  consideration :  that  exception  (3),  s.  25  of  the  Contract 
Act  did  not  apply  to  it,  because  the  word  debt "  used  therein  did 
not  mean  judgment-debt,  and  in  support  of  this  view  he  referred  to 
the  analogous  provisions  of  s.  20,  Act  IX  of  1871,  and  quoted  two 
decisions  of  the  Calcutta  Court, — Kallp  Prosonno  Eassra  v.  Eeera 
Lai  Mundle  (1) ;  Mungol  Prashad  Dkhit  v.  Shama  Kanto  Lahore 
Chowdhry  (2).  He  further  argued  that,  assuming  the  petition  of 
5th  May  1873  to  be  a  good  contract,  it  must  beregarded  as  in  the 
nature  of  a  bond,  and  being  insufficiently  stamped,  that  it  was 
inadmissible  in  evidenoe ;  also  that  the  letter  of  the  8th  Maroh 
1876,  being  written  after  limitation  had  run  out,  was  not  such  an 
acknowledgment  as  would  give  the  plaintiff  a  fresh  start,  and  if  it 
was  looked  upon  as  a  new  contract  was  insufficiently  stamped,  and 
therefore  inadmissible.  The  plaintiff's  cause  of  action,  he  con- 
tended, aax>se  upon  the  5th  January  1876,  and  the  present  suit 
not  having  been  brought  till  the  28th  February  1879,  is  barred 
by  limitation.  Mr.  Leach,  who  followed  on  the  same  side,  directed 
his  attention  to  the  accounts,  questioning  the  accuracy  of  the 
finding  of  the  Subordinate  Judge  as  to  the  balance  due,  and  argu- 
ing, among  other  matters,  that  payments  made  by  the  defendant 

(1)  I.  L.  E.,  2  Calc,  468.      (2)  I.  L.  B.,  4  dale.  708. 
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to  the  Bank  on  aooonnt  of  the  principal  debt  had  improperly  1881 
been  credited  to  the  account  of  interest.   For  the  respondent  Billikga 
Mr.  Conlan  replied  that  the  suit  was  not  based  upon  the  petition  {fj^cor 
itself  as  a  contract,  but  upon  an  agreement  between  the  parties  of  bnantbd 
which  it  was  evidence,  and  in  support  of  his  contention  as  to  its 
admissibility  he  quoted  Ramdayal  v.  Jhaunnan  Lai  (1)  ;  B.  A. 
No.  82  of  1876  decided  the  3rd  May  1877  ;R.  A.  No.  85  of  1876 
decided  the  9th  May  1877.   For  such  an  agreement  he  argued 
the  barred  judgment-debt  was  good  consideration — Heera  Lai 
Mookhopadhya  v.  Dhunput  Singh  (2)  ;and  moreover  limitation  had 
not  run  upon  the  agreement  of  the  7th  September  1869,  and  as 
the  plaintiff  might  have  sued  the  defendant  under  that,  there  was 
this  further  consideration.   With  regard  to  the  letter  of  the  8th 
March  1876,  he  contended  that  was  a  dear  acknowledgment  of 
liabiliiy  xmder  the  agreement  of  the  5th  May  1873,  and  was 
given  within  three  years  from  that  date. 

We  are  of  opinion  that  this  appeal  should  be  dismissed  and 
that  the  plaintiff  should  succeed.  The  only  difi^culty  we  have 
had  is  in  determining  whether  the  petition  of  5th  May  1873  is  to 
be  regarded  as  the  agreement  itself,  and  therefore  the  basis  of  the 
suit,  or  whether  it  can  be  treated  as  evidence  of  a  verbal  arrange- 
ment between  tbe  parties.  It  appears  to  us  that,  in  order  to  bring 
the  plaintiff's  case  within  exception  (3),  s.  25  o^the  Contract  Act,  it 
is  necessary  for  him,  before  he  can  establish  a  good  agreement, 
to  show  a  promise  in  writing  signed  by  the  person  to  be  charged 
therewith,  and  that  it  is  only  upon  such  written  promise  a  suit  can 
be  maintained,  when  the  consideration  for  it  is  a  barred  debt.  We 
do  not  think  that  we  can  admit  a  parol  understanding  between  the 
parties  of  which  the  petition  is  merely  evidence.  It  either  is  or  is 
not  a  promise  in  writing  amounting  to  a  contract  within  exception 
(3),  cL  25  of  the  Contract  Act.  If  it  is,  then  it  must  necessarily  be 
the  basis  of  the  suit ;  if  it  is  not,  then  the  plaintiff's  case  must  fail. 
In  our  judgment,  however,  the  petition  of  the  5th  May  1873  dis- 
tinctly falls  within  the  terms  of  the  section  of  the  Contract  Act 
already  referred  to,  and  is  a  promise  in  writing  signed  by  the 
person  to  be  charged  therewith  to  pay  a  debt  of  which  the  creditor 

(1)  N.-W.  P.  H.  C.  B«p.,  1871,  p.  14.   (2)  I.  L.  R.,  4  Calc,  600. 
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1881      XDigM  have  enf  oroed  payment  but  for  the  law  relating  to  the  limita- 


BiLUwofl  ^®  analogy  in  thetermsof  s,  20  of  Act  IXof 

Thb  uircov  while  they  deal  with  an  acknowledgment  of  a  debt  during 

SNAKTBD  the  period  limitation  is  roiiningy  the  section  of  the  Contract  Act 
^Bank  *  with  which  we  are  dealing  makes  a  barred  debt  in  specific  tenuB 
good  consideration  for  a  promise  in  writing  to  pay.  The  plaintiff's 
snit  therefore  can  properly  be  maintained  on  the  petition  of  5tli 
May  1873.  But  it  is  further  contended  that  as  a  contract  the 
petition  is  insufficiently  stamped.  The  objection  is  taken  for  the  first 
time  in  this  Court,  and  were  we  constrained  to  give  effect  to  it,  we 
should  certainly  afford  the  plaintiff  all  the  opportunities  that 
could  be  given  him  to  make  up  any  deficiency.  But  it  does  not 
appear  to  us  that  the  appellcuit's  contention  that  the  petition 
amounts  to  a  bond  can  be  maintained  :  on  the  contrcury,  the  doou^ 
ment  seems  naturally  to  come  within  art.  11,  sch.  ii,  Act  XYlli 
of  1869. 

(After  holding  that  the  letter  of  the  8th  March  1876  was  an 
acknowledgment  within  s.  20  of  Act  IX  of  187 1  of  the  liability  under 
the  agreement  of  5th  May  1873,  and  of  the  debt  due  to  the  Bank, 
and  that  being  sufficiently  stamped  it  was  properly  receivable  in 
evidenoe  in  order  to  save  limitation,  and  the  suit  had  therefore  been 
properly  brought  and  was  within  time,  the  order  continued  as  fol- 
lows :)  The  remaining  question  relates  to  the  accounts  and  to  the 
precise  amount  of  principal  and  interest  to  be  decreed  to  the  plain- 
tiff. We  are  not  altogether  satisfied  at  the  mode  in  which  the 
Subordinate  Judge  arrived  at  the  sum  decreed  by  him,  and  before 
finally  disposing  of  this  appeal  we  think  that  it  would  be  desirable 
to  submit  the  accounts  to  some  person  of  experience  and  ability 
in  banking  matters,  to  be  agreed  upon  between  the  parties  and 
approved  of  by  this  Court,  for  him  to  determine  what  the  balance 
is  remaining  due  from  Mr.  Billings  to  the  Bank.  His  starting 
point  should  be  the  5th  May  1873,  when  the  defendant  admitted 
Bs.  6,839-16-3  was  owing  from  him.  When  this  inquiry  has  been 
made  and  a  report  sent  in  to  us,  we  can  then  proceed  finally  to 
dispose  of  the  case.  For  the  present  it  would  be  sufficient  to  say 
that  this  appeal  is  dismissed  in  so  far  as  objection  was  taken  in 
appeal  to  the  plaintiff's  maintaining  his  suit,  but  the  amount  to  be 
decreed  to  him  and  the  question  of  costs  are  reserved. 
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1881 
April  21. 


Before  Mr,  jMiee  Straight  and  Mr.  Justice  Oldfield. 

DHIRAJ  KUAR  (Plaintiff)  w.  BIKRAMAJIT  SINGH  (Dbfbhdant) 

Void  agreement'— Immoral  consideration'-' Agreement  without  consideration*^  Past 
cohabitatioit—Act  IX  of  1872  {Contract  Act),  ss.  2(d),  26(2}. 

Past  cohabitation  would  not  be  an  immoral  consideratioD,  if  consideration  it 
can  properlj  be  called,  for  a  promise  to  pay  a  woman  an  allowance.  Such  a  pro- 
mise, however,  is  to  be  regarded  as  an  undertaking  by  the  promisor  to  compensate 
the  promisee  for  past  services  voluntarily  rendered  to  him,  for  which  no  consider- 
ation, as  defined  in  the  Contract  Act,  would  be  necessary. 

Thb  plaintiff  in  this  suit  stated  that  she  had  lived  with  the 
defendant  as  his  wife;  that  the  defendant  had  agreed  to  allow  her 
Bs.  2  per  mensem  for  her  maintenance  ;  that  he  had  paid  her 
such  allowance  until  the  20th  August,  1880,  but  that  from  and 
after  that  date  he  had  ceased  to  pay  the  same;  and  she  claimed 
Bs.  8  being  arrears  of  such  allowance  for  four  months.  As 
evidence  of  such  agreement  the  plaintiflF  produced  a  copy  of  a 
petition,  dated  the  15th  November,  1876,  preferred  by  the  defendant 
ill  certain  criminal  proceedings,  the  terms  of  which  were  in  eflfect 
€is  follows  :  ^*  The  petitioner  had  kept  Dhiraj  Kuar  (plaintiff;  for 
two  years  ;  it  had  been  agreed  between  the  petitioner  and  Dhiraj 
Kuar  that  he  should  supply  her  with  food  and  raiment  and  keep 
her  in  his  house,  and  that,  should  he  turn  her  out  of  his  house, 
he  should  make  her  an  allowance  of  Rs.  2  per  mensem.'*  The 
Court  of  first  instance  (Court  of  Small  Causes)  dismissed  the  suit, 
observing  as  follows  :  I  think  the  agreement  to  pay  for  mainten- 
ance of  the  woman  is  void  for  want  of  valid  consideration ;  the 
woman  was  the  mistress  of  the  defendant,  and  the  consideration 
for  which  the  agreement  was  made  was  immoral  and  therefore 
invalid." 

The  plaintiff  applied  to  the  High  Court  to  revise  under  s.  622 
of  Act  X  of  1 887  the  decree  of  the  Court  of  first  instance,  contend- 
ing that  the  consideration  for  the  agreement  was  her  past  cohabi- 
tation with  the  defendant,  and  such  consideration  was  not  illegal. 

—  —  1 

•  Application,  No.  2SB.  of  1S81,  for  revision  under  p.  622  of  Act  X  of  1877  of 
m  decree  of  Babu  Kashi  Natb  Biswas,  Judge  of  the  Court  of  goiall  Causes,  at 
Mirzupar,  dated  the  7th  January,  1881. 
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Manshi  Kashi  Prasad^  for  the  plaintiff. 


Dhibaj 

EUAB 
BlKHAMAJlT 


Maulvi  Abdul  Rahman^  for  the  defendant. 

The  Court  (Straight,  J.,  and  Oldfield,  J.,)  deliyered  the  fol- 
lowing judgment:— 

Straight,  J.— We  think  it  reasonable  to  infer  that  the 
agreement  between  the  parties,  of  which  the  petition  of  the  15tb 
November,  1876,  is  some  evidence,  was  that  an  allowance  of 
Es.  2  per  mensem  should  be  paid  by  Bikramajit  Singh  to 
Dhiraj  Knar  by  way  of  provision  for  her,  on  account  of  their  past 
cohabitation  together.  Such  a  consideration,  if  consideration  it 
can  properly  be  called,  which  seems  to  us  more  than  doubtfnl, 
would  not  be  immoral,  so  as  to  render  the  contract  de  facto  " 
void.  But  we  think  the  more  correct  view  is  to  regard  the  promise 
to  pay  the  allowance  as  an  undertaking  on  the  part  of  Bikramajit 
Singh  to  compensate  the  woman  for  past  services  voluntarily 
rendered  to  him,  for  which  no  consideration,  as  defined  in  the  Con- 
tract Act,  would  be  necessary.  The  decision  of  the  Small  Cause 
Court  Judge  must  be  reversed,  and  the  claim  of  the  plaintiff  decreed 
with  costs.    She  will  also  get  the  costs  of  this  application. 

Application  allowed. 


FULL  BENCH. 


Before  Sir  Robert  Stuart,  Kt,  Chief  Justice,  Mr.  Justice  Spankie,  Mr,  Justice 
Oldfield,  and  Mr,  Justice  Straight. 

Reference  by  the  Board  of  BeTenae,  North-Western  Provinces,  under  s.  16  of 

Act  I  of  1879. 

Security-bond  for  dwt  accounting  for   propertj/^^  received  by  virtue  of  office^  Act  I  of 
1879  (.Stamp  Act),  sch.  it,  No.  12  (6). 

The  question  was  whether  a  bond  executed  by  the  sureties  of  an  officer  of  Go- 
TemmeDt  to  secure  the  due  execution  of  his  office  and  the  due  accounting  by  him 
of  "public  moneys,  deposits,  notes,  stamp.paper,  postage  labels,  or  *Hher  pro- 
perty "  of  Government  committed  to  his  charge  was  or  was  not  exempted  from 
Btamp-duty  by  the  provisions  of  art.  12  {b)  of  sch.  ii  of  Act  I  of  1879,  regard  beijjg 
had  to  the  words  *'  or  other  property.'' 

Per  Stuabt,  C.  J.,  that  such  bond  was  one  to  secure  the  **  due  execution  of  an 
office "  and  the  "  doe  aocooDting  for  money  received  by  virtue  thereof,"  and 
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Doihing  more,  afl  the  words  "  or  other  property  "  mast  be  taken  to  me^  property 
of  the  same  kind  as  previously  mentiooed,  and  therefore  "  money*'  or  the  like  of 
money,  and  snch  bond  was  therefore  exempted  from  stamp-daty  by  the  proyisions 
of  art  12  (b)  of  sch.  ii  of  Act  I  of  1879. 

Per  Oldfield,  J.,  that,  inasmuch  as  the  words  in  art.  12  (b)  of  sch.  ii  of  Act  I 
of  1879  *  or  the  due  accounting  for  money  received  by  yirtne  thereof  "  should  be 
regarded  as  mere  surplusage,  and  the  "due  ezecotion  of  an  office  "  and  the  "dne 
accouDting  for  money  received  by  virtue  thereof  "  be  considered  one  and  the  same 
thing,  and  as  the  due  accounting  for  property  received  by  him  by  yirtne  of  his 
office  was  the  due  execution  of  his  office  "  by  the  officer  in  this  case,  such  bond 
was  one  for  the  '*  due  execution  of  au  office  "  and  was  therefore  exempted  from 
«tamp-dnty. 

Per  Spinkie,  J.,  and  Straight,  J.,  that,  inasmnch  as  the  words  in  art  12  (b) 
of  sch.  ii  of  Act  I  of  1879  could  not  be  regarded  as  mere  surplusage,  and  there  was 
a  distinction  drawn  by  the  Legislature  between  the  "due  execution  of  an  office** 
and  the** due  accounting  for  money  received  by  virtue  thereof,"  such  bond  was  not 
one  for  the  due  execution  of  an  office,"  and  being  one  for  the  due  accounting 
for  *•  property,'*  it  was  not  one  for  the  due  accounting  for  •'money,**  and  therefore 
it  was  not  exempted  from  stamp-duty. 

This  was  a  reference  by  the  Board  of  Revenue,  North- West- 
ern Provinces,  under  s.  46  of  Act  I  of  1879,  as  to  the  amount  of 
stamp-daty  chargeable  ou  a  bond  entered  into  by  the  sureties 
of  the  Government  treasurer  in  the  Collector's  office,  Moradabad, 
dated  the  5th  November,  1879.    This  instrument  had  been  exempt- 
ed from  stamp-duty,  with  reference  to  art.  12  (6),  sch.  ii  of  Act 
I  of  1879.    The  folio  wing  is  a  translation  of  the  material  portion 
of  the  bond:    "  Whereas      ■■  haabeen  appointed  treasurer  in  the 
Collectorate  for  the  district  of——  and  has  filed  his  engagement  of 
this  date  for  the  due  discharge  of  the  various  trusts  confided  to  him, 
we,  in  consideration  of  his  being  so  appointed,  of  oar  free  choice 
and  intelligence,  guarantee  the  honest  and  faithful  administration 
on  the  part  of  the  sadr  treasurer  aforesaid,  his  substitute  during 
any  temporary  absence,  and  the  subordinate  agents  appointed  by 
him  or  on  his  nomination:  should  any  loss  or  deficiency  occur  in 
public  moneys,  deposits,  notes,  stamp-paper,  postage  labels,  or  other 
property  of  Government  committed  to  the  charge  of  the  treasurer, 
from  the  non-production  of  accounts,  or  from  the  misconduct  or 
negligence  of  himself,  of  any  temporary  sobstitate  appointed  with 
his  consent,  or  of  agents  appointed  by  him  or  on  his  nomination, 
whether  at  the  sadr  or  mufassal  offices  of  the  district,  we  engage 
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1881  to  make  good  the  amount  without  delay  or  any  pretext."  The 
"  Board,  having  regard  to  the  fact  that  the  sureties  bound  themselves 

BYTHE  Board  to  make  good  to  Government  any  loss  or  deficiency  not  only  m 
^'jL'W^^.^  "  public  moneys,  deposits,  notes,  stamp-paper,  postage  labels," 
but  also  in  other  property  "  of  Government  committed  to  the 
charge  of  the  treasurer,  were  doubtful  whether  the  bond  had  been 
rightly  exempted  under  art.  12  (6),  sch.  ii  of  Act  I  of  1879  from 
stamp-duty,  and  this  point  it  referred  to  the  High  Court  for  deter- 
mination. The  Board's  own  opinion  on  the  point  was  as  follows  :— 
"  The  question  is  whether  the  words  '  executed  by  officers  ot 
Government  or  their  sureties  to  secure  the  due  execution  of  an 
office  or  the  due  accounting  for  money  received  by  virtue  thereof, 
[art.  12  (6),  sch.  ii  of  Act  I  of  1879 J,  by  which  a  certain  class  of 
instruments  are  declared  exempt  from  stamp-duty,  cover  the  secar- 
ity-bond  of  an  officer  into  whose  hands  property  other  than  money 
comes,  and  who  in  the  course  of  his  duty  is  responsible  to  Govern- 
ment for  the  due  custody  and  disposition  of  the  same.  Such  a  class 
of  officers  are  the  nazirs  of  Civil  and  Revenue  Courts,  and  hitherto 
the  practice  has  been  to  take  unstamped  bonds  from  them.  But 
if  it  is  ruled  that  the  exemption  from  stamp-duty  above  quoted 
does  not  extend  to  any  clause  in  their  bonds  by  which  they  pledge 
themselves  to  render  account  for  all  property  received  by  them,  it  will 
be  requisite  either  to  stamp  such  bonds  or  to  modify  the  wording 
of  the  exemption.  It  will  be  observed  that  the  wording  of  the 
exemption  [art.  12  (6),  sch.  ii]  is  identical  with  that  of  the  corres- 
ponding article  of  sch.  i  (art.  14),  by  which  the  duty  on  security 
bonds  is  fixed ;  and  art.  14  of  sch.  i  seems  to  the  Board  to  apply 
to  all  security-bonds  for  the  due  execution  of  an  office,  including 
those  in  which  one  of  the  duties  is  to  account  for  property  received. 
The  exemption  was  intended  to  have  the  same  scope  as  the  article 
imposing  the  duty,  and  on  this  account  the  words  *or  the  due 
accounting  for  money  received  by  virtue  thereof  were  added. 
The  Board  think  that  but  for  this  wish  to  make  the  article  and  the 
clause  imposing  the  duty  conterminous,  these  words  would  not 
have  been  added.  The  exemption  would  then  have  stood  ^executed 
by  officers  of  Government  or  their  sureties  to  secure  the  due  execu- 
tion of  an  office,'  and  to  account  for  money  or  property  received 
is  usually  supposed  to  be  one  of  the  chief  ways  in  which  an  office 
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is  duly  executed.   Under  the  old  Act  (XVIII  of  1869)  the  1881 
exemptioD  in  favour  of  these  bonds  was  thus  worded  (s.  It5,  cl.  7  J.  3" 
and  when  it  was  pointed  out  in  1878  to  the  Government  of  btthe Board 
India  that  the  exemption  was  silent  as  to  bonds  ^  to  account     N.-W.l?.  ' 
for  money/  which  were  specified  in  art.  12  of  schedule  i  of  Act 
XVIlIof  1869,  the  Government  explained  that  the  exemption, 
is  worded,  was  meant  to  apply  to  all  security-bonds  given  by 
officers  who,  as  part  of  their  duty,  have   to  account  for  money. 
In  amending  the  new  Act  the  words  '  to  account  for  money* 
were,  as  has  been  mentioned,  added  simply  to  make  the  exemp- 
tion co-extensive  with  the  article  imposing  the  duty,  and  remove 
whatever  doubt  might  have  existed  before.    It  has  been  pointed 
out  by  the  Government  of  India  that  in  respect  to  all  property 
other  than  money  the  officer  intrusted  with  it  is  under*  a 
specific  contract,  and  that  to  fulfil  this    contract  is  part  of 
his  ordinary  duty,  for  the  due  execution  of  which  he  has  given 
a  bond." 

The  reference  was  laid  before  the  Full  Court. 

The  Senior  Government  Pleader  CLala  Juala  Prasad) ^  for  the 
Board  of  Revenue. 

Pandit  Biahambhar  Nath  and  Lala  Earkishen  Das^  for  the 
sureties. 

The  Court  delivered  the  following  judfijments  : 

Stuart,  C.  J.— The  pressure  and  multiplicity  of  other  business 
has  prevented  me  until  to  day  considering  the  question  submitted 
to  us  by  the  Board  of  Revenue  in  this  case,  although  since  it  was 
heard  it  has  very  much  occupied  my  mind.  At  the  hearing 
I  entertained  considerable  doubts  on  the  subject,  but  a  very 
careful  examination  of  the  Stamp  Act  has  satisfied  me  that  the 
instrument  before  us  ought  to  be  regarded  as  exempt  from  duty. 
The  letter  from  the  Board  does  not  appear  to  me  to  state  the 
case  with  sufficient  clearness,  or  with  a  due  regard  to  the  legal 
meaning  and  scope  of  the  bond  by  the  sureties.  The  letter  lays 
undue  stress  on  the  expression  or  other  property,"  and  makes 
no  allusion  to  the  subsequent  and  operative  engagement  under- 
taken by  the  sureties,  by  which,  as  wiU  be  presently  seen,  their 
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responsibility  is  determined.  The  provision  of  the  Stamp  Act 
under  which  the  question  must  be  considered  is  that  contained  in 
sch.  ii  of  the  Act  headed  Instraments  exempted  from  duty," 
and  in  (6)  of  No.  12  of  that  schedule,  which  is  in  these  terms  :— 
"  Instruments  executed  by  officers  of  Government  or  their  sure- 
ties to  secure  the  due  execution  of  an  office,  or  the  due  account- 
ing for  money  received  by  virtue  thereof."  I  cannot  agree  to 
the  suggestion  that  any  part  of  this  provision  may  be  regarded 
as  surplusage,  nor  on  the  other  hand  do  I  consider  that  the 
introduction  of  the  words  "  or  other  property"  takes  the  bond 
out  of  the  exemption ;  these  words  simply,  in  my  opinion,  form- 
ing part  of  the  engagement  as  to  the  execution  of  the  office. 
There  is  no  specification  in  the  bond  of  such  other  property 
excepting  such  as  may  be  derived  from  the  context,  and  that  I 
may  say  at  once  simply  means  money  or  its  convertible  equiva- 
lent. The  terms  of  the  schedule  under  consideration  are  intended 
to  apply  to  two  classes  of  instruments,  those  which  secure  the  da6 
execution  of  an  office,  and  do  not  provide  for  any  accounting 
for  money,  and  those  which,  while  securing  the  due  execution 
of  an  office,  do  provide  for  such  accounting,  but  both  of  which 
instruments  it  is  intended  to  exempt  from  duty.  The  bond  in  the 
present  case  falls  under  the  latter  description  as  being  an 
instrument  for  the  due  execution  of  an  office,  and  for  securing 
the  due  accounting  for  money  in  virtue  thereof,  and  it  is  therefore 
exempt  from  duty.  The  bond  recites  the  appointment  to  the  office 
of  treasurer  of  the  district  referred  to ;  that  he  has  filed  his 
engagement ;  and  that  in  consideration  of  his  being  appointed,  the 
sureties  guarantee  the  honest  and  faithful  administration"  of 
the  treasurer  or  his  substitute,  and  his  subordinate  agents,  and 
the  precise  nature  and  nature  of  this  guarantee  is  explained 
as  follows:  Should  any  loss  or  deficiency  occur  in  public 
moneys,  deposits,  notes,  stamp-papers,  postage  labels,  or  other 
property  of  Government  committed  to  the  charge  of  the  treasurer, 
from  the  non-production  of  accounts,  or  from  the  misconduct 
or  negligence  of  himself,  of  any  temporary  substitute  appointed 
with  his  consent,  or  of  agents  appointed  by  him  or  on  his  nomination, 
whether  at  the  sadr  or  mufassal  offices  of  the  district,  we  engage 
to  make  good  the  amount  without  delay  or  any  preteatj*^   That  is 
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to  say,  for  whatever  loss  the  Government  may  sustain  from  this 
officer's  mismanagement,  misfeasance  or  defalcations,  we  hold 
ourselves  liable,  and  we  engage  to  make  good  the  amount,  or  by 

OF 

in  other  words  to  pay  to  the  Government  in  money  the  estimated  ] 
loss.    Such  was  the  sureties'  guarantee  to  the  Government. 
Now  if  there  were  nothing  more  in  the  bond,  such  provisions 
might  be  taken  to  secure  the  due  execution  of  the  treasurer's 
office.    But  the  bond  also  provides  that  ''for  the  further  securing 
the  payment  of  all  moneys  that  we  may  be  bound  to  pay  by  virtue 
of  these  presents,"  the  sureties  mortgage  certain  specified  property, 
and  covenant  and  agree  that  the  Collector  for  the  time  being 
shall  have  power  to  sell  any  portion  of  that  property  "  in  satis- 
faction of  and  for  this  money  or  any  moneys  for  which  we  may 
be  liable  under  the  bond,  and  ending  in  these  terms:  ^^And 
if  the  proceeds  of  sale  of  the  property  herein  pledged  fail  to  cover 
any  loss  or  deficiency  above  mentioned,  then  the  Collector  for  the 
time  being  shall  be  at  liberty  to  attach  and  sell  any  other  property 
we  may  now  have  or  may  hereafter  acquire."    These  provisions 
are  certainly  ample  for  the  purpose  of  securing  the  due  accounting 
for  money.    But  they  do  not  go  further,  the  enumeration  of 
particulars  in  the  first  part  of  the  bond  being  controlled  by  the 
subsequent  engagement  to  make  good  any  loss  or  deficiency ; 
and  as  to  the  expression  "  or  ether  property,"  that  must  be  read 
in  connection  with  the  other  particulars  in  the  sentence  in  which 
it  is  found,  and  be  taken  to  be  eju$dem  generis j  and  therefore  to 
mean  simply  money  or  its  proper  equivalent,  neither  more  or  less. 
There  was  a  good  deal  of  discussion  at  the  hearing  as  to  what 
"  money  "  legally  meant,  that  is,  what  is  included  in  the  word, 
and  it  seemed  to  be  thought  that  in  law  money  only  meant  coin 
in   gold,  silver,  or  copper.    That,  however,  is   not  the  legal 
meaning  of  the  term  ;  it  means  and  includes  not  only  coin,  but 
also  bank  notes,  Government  promissory  notes,  bank  deposits, 
and  otherwise  and  generally  any  paper  obligation  or  security 
that  is  immediately  and  certainly  convertible  into  cash,  so  that 
nothing  can  interfere  with  or  prevent  such  conversion.  But 
the  definition  of  money  is  not  in  my  view  material  to  the  question 
before  us,  the  obligation  on  the  part  of  the  sureties  being  such 
as  to  leave  no  doubt  as  to  their  liability  being  a  mere  pecuniary 
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^^^^  one,  bnt  not  necessarily  to  be  measured  by  any  arbitrary  meaning 
Referbwcb        iiio[^it  to  be  put  on  the  word  money.'* 

fir  THK  Board 

K^-w!  P?'        SpAnkie,  J.~Regulation  X  of  1829,  Acts  XXXVI  and  X  of 
1860  and  1862,  respectively,  exempted  (apparently)  all  bonds  execu- 
ted by  Government  or  Government  officers  for  the  due  execution  of 
an  office.    There  was  no  special  exemption^  but  there  was  a  general 
exemption  and  rule.    Act  XVIII  of  1869,  s.  15  (7)  exempted  from 
duty  bonds  to  Government  for  the  due  performance  of  the  duties 
of  a  salaried  office.    But  art.  12,  sch.  i  of  the  Act  contains 
an  addition  of  an  important  character.    Bonds  are  referred  to 
in  this  article  not  only  for  the  due  execution  of  an  office,  but 
hlso  "  or  to  account  for  money  received  by  virtue  thereof."  The 
Stamp  Act  now  in  force  (I  of  1879)  expressly  exempts  instruments 
executed  by  officers  of  Government  and  their  sureties  "  to  secure 
the  due  execution  of  an  office,  or  the  due  acoounting  for  money 
received  by  virtue  thereof."    Certainly  looking  at  the  earlier 
Acts,  we  are  at  liberty  to  assume  that  the  addition  made  in  reference 
to  accounting  was  purposely  made  by  the  Legislature,  and  we 
must  look  upon  it  as  an  acknowledgment  that  there  was  some- 
thinff  wantins  in  the  earlier  Acts.    But  on  the  evidence  before 
us  we  are  not  at  liberty  to  assume  that  the  addition  of  the  words 
"  or  the  due  accounting  for  money  received  by  virtue  thereof  " 
was  mere  surplus?ige.    On  the  contrary,  there  is  more  reason  to 
believe  that  the  Legislature  purposely  corrected  an  omission.  For 
Act  XII  of  1850  required  that  public  accountants  should  provide 
security  for  the  due  discharoje  of  the  trusts  of  office,  and  for  the 
due  accountof  ^11  moneys  which  came  into  their  possession  or  control 
by  reason  of  their  offices.    Act  XVIII  of  1869  diflFers  little  in 
language  from  Act  XII.  of  1850,  substituting  or  rather  using  the 
words  *Uhe  due  execution  of  an  office"  instead  of  the  words  ''the 
due  discharge  of  the  trusts  of  office",  and  the  words  *'  to  account 
for  money  received  by  virtue  of  office "  instead  of  the  words 
"  and  for  the  due  account  of  all  moneys  which  shall  come  into 
his  possession,  or  control  by  reason  of  his  office."    Moreover,  when 
the  present  Act  was  drafted,  art.  14,  sch.  i,  stood  as  it  stands  now 
and  as  the  corresponding  article  in  Act  XVIII  of  1869  was  passed. 
But  the  exemption  when  the  Bill  was  originally  before  Council  was 
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confined  to  instruments  executed  by  salaried  officers  of  Government  ^881 
to  secure  the  due  performance  of  their  duties.    It  may  be  that  the  .  ^ 

wording  of  the  Viceroy's  Notification  of  1876  was  followed,  which  bttbeBoabd 
followed  the  exemption  provided  by  s.  15  (7)  of  Act  XV^II  of  ^'i^j^p.*' 
1869.    But  when  the  Bill  became  law,  the  words  "or  the  due 
accounting  for  money  received  by  virtue  thereof"  were  added,  and 
we  must  conclude  that  they  were  deliberately  added.    Thus  the 
Legislature  appears  to  have  drawn  a  distinction  between  the  due 
exeoution  of  an  office  and  the  due  accounting  for  moneys  received 
by  virtue  thereof,  and  it  is  only  natural  that  it  should  do  so^ 
because  there  may  be  an  office  with  duties  which  does  not  involve 
the  receipt  or  custody  of  money,  whilst  in  another  the  receipt 
and  control  of  money  received  by  virtue  of  the  office  form  the 
chief  and  most  important  duty.    Moreover,  when  the  language  of 
an  Act  is  free  from  doubt,  it  best  declares  without  more  language 
the  intention  of  the  law-givers  and  is  decisive  of  it   The  Legis- 
lature in  such  a  case  must  be  intended  to  mean  what  it  had  plainly 
expressed,  and  conseqnently  there  is  no  room  for  construction.  This 
is  the  rule,  and  a  safe  one.    When  the  language  is  clear  and  plain, 
to  say  that  it  is  surplusage  Is  to  suggest  that  the  Legislature  did 
not  know  its  own  meaning  and  purpose.    Having  arrived  at  this 
conclusion  after  a  consideration  of  the  wording  of  the  several.  Acts 
of  the  Legislature,  in  so  far  as  they  relate  to  the  question  before  us, 
I  am  quite  of  the  same  mind  with  my  colleague  Mr.  Justice 
Straight,  whose  opinion  I  have  seen,  and  who^e  conclusion  I  take 
the  liberty  of  citing  here,  that,  "  supposing  therefore  a  bond  merely 
executed  to  secure  the  due  execution  of  an  office,  the  language  of 
this  article  [12  (6),  sch.  ii,  Act  I  of  1879]  would  preclude  the 
construction  that  it  covered  the  *  due  accounting  for  money'  received 
by  virtue  of  such  office.    If  then  we  are  to  assume,  and  the  assump  • 
tion  seems  irresistible,  that  the  words  'due  execution  of  an  office' 
were  considered  insufficient  to  include  '  due  accounting  for 
money',  then  a  fortiori  they  cannot  be  held  to  cover  the  non- 
accounting  for  other  property. "    For  unless  it  can  be  shown 
that  "  public  moneys,"  the  words  used  in  the  surety-bond,  include 
deposits,  notes,  stamp-paper,  postage  labels,  or  other  property 
of  Government,  it  cannot  be  contended  that  the  exemption  in 
(i),  art.  12  of  the  second  schedule  covers  such  various  property. 
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1S81       If  it  could  be  shown  that  "  money  received  by  virtue  of  (the 
BiMRKwcB    ^'^•s^T)  office  "  included  all  the  other  property  cited  above,  then 
BTTHB  Board  indeed  the  addition  of  the  words  "  deposits,  notes,  stamp-paper, 
^^N.-W???**   postage  labels  or  other  property  of  Government"  is  mere  surplusage, 
and  the  instrument  is  exempt  from  duty.    But  this  has  not  been 
shown  in  any  way,  and  as  far  as  I  know  such  a  contention  cannot 
be  supported.    I  would  therefore  reply  to  the  reference  that  such 
an  instrument  as  that  marked  A  is  only  exempted  by  the  Act  in 
regard  to  a  suretyship  to  secure  the  due  execution  of  the  office  and 
the  due  accounting  for  money  received  by  virtue  thereof,  but  if 
'  there  is  a  suretyship  for  anything  beyond  this,  the  instrument 

is  chargeable  with  duty  in  respect  of  such  further  suretyship. 


Oldfield,  J. — Clause  (6),  art.*  12,  sch.  ii.  Act  I  of  1879, 
exempts  from  stamp-duty  instruments  executed  by  officers  of  Go- 
vernment or  their  sureties  to  secure  the  due  execution  of  an  office 
or  the  due  accounting  for  money  received  by  virtue  thereof.  The 
instrument  A  is  one  executed  by  the  sureties  of  the  sadr  treasurer 
to  secure  the  due  execution  of  his  office,  and  so  far  comes  within 
the  exemption  in  the  first  part  of  the  clause,  and  it  is  not  taken 
out  of  the  exemption  by  that  part  of  the  deed  which  provides 
for  security  against  loss  of  property  committed  to  the  charge  of  the 
treasurer,  so  far  as  the  accounting  for  such  property  forms  part  of 
the  duties  of  his  office,  since  the  security  must  be  considered 
to  be  given  for  the  due  execution  of  the  office.  I  do  not  think 
it  is  necessary  to  take  the  last  part  of  the  clause,  which  specially 
exempts  instruments  to  secure  the  due  accounting  for  money 
received  by  virtue  of  an  office,  as  intended  to  mark  a  distinction 
between  security  for  the  due  accounting  for  money  received  by 
virtue  of  an  office  and  for  due  accounting  for  other  property  received 
by  virtue  of  an  office.  It  seems  reasonable  to  hold  that  the  due 
accounting  for  property  received  by  virtue  of  an  office  is  some- 
thing which  is  included  in  the  due  execution  of  an  office,  and  it  is 
not  necessary  to  assume  the  contrary  from  the  mere  introduction 
of  the  special  exemption  referred  to,  since  there  might  be  reasons 
such  as  the  Board  of  Revenue  have  pointed  out  for  introducing  that 
clause,  quite  apart  from  any  consideration  of  the  kind.  I  am  dis- 
posed to  regard  that  part  of  the  clause  as  surplusage. 
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Straight,  JL — I  am  of  opinion  that  the  bond  to  which 
our  attention  is  called  by  this  reference,  being  for  the  due  account-  rbperjncb 
ing  for  property  other  than  money,  is  not  within  the  exemption  by  the  hoard 
of  art.  12,  cL  (i),  sch.  ii  to  the  Stamp  Act  (I  of  1879.)  The  ''n!^w.  P."*' 
difficulty  has  been  created  by  the  introduction  of  the  words  ^*  or 
the  due  acoounting  for  money  received  by  virtue  thereof,"  which 
I  cannot  concur  with  my  honorable  colleague  Mr.  Justice  Oldfield 
should  be  regarded  as  surplusage.  On  the  contrary,  the  Legis- 
lative authorities  would  seem  to  have  drawn  a  distinction  betweeu 
the  due  execution  of  the  duties  of  an  office  and  the  due  accounting 
for  moneys  received  by  virtue  thereof,  as  if  the  latter  obligation 
were  not  necessarily  part  of  the  duties  under  the  former.  Sup- 
posing therefore  a  bond  merely  executed  to  secure  the  due  execu- 
tion of  an  office,"  the  language  of  this  article  would  preclude  the 
construction  that  it  covered  the  ^Mue  accounting  for  money" 
received  by  virtue  of  such  office.  If  then  we  are  to  assume,  and 
the  assumption  seems  irresistible,  that  the  words  ^Mue  execution  of 
an  office"  were  considered  insufficient  to  include  ^Mue  accounting 
for  money,"  then  a  fortiori  they  cannot  be  held  to  cover  the  non- 
accounting  for  other  property.  The  express  mention  of  money 
seems  to  exclude  any  accountability  for  other  property,  and  so 
inferentially  to  place  a  limitation  upon  the  earlier  words  of  the 
article,  which,  had  they  stood  alone,  need  not  have  been  applied. 


APPELLATE  CIVIL.  issi 

May  10. 

Btfore  Mr,  Justice  Straight  and  Mr,  Justice  Tgrrdl 

BSNI  MADHO  and  ▲xotbbk  (Dbfbndants)  v,  ZAHURUL-HAQ  and  othbbs 

(Plaintiffs).* 

SaU  in  exeetttUm  of  decree  of  house  in  Mohalla^  Bight  of  lamindars  to  **  haqq-i- 
chaharam** —  Wajibularz — Liability  of  auction-purchaser. 

The  nmindars  of  a  certain  mohalla  claimed  from  the  purchaser  of  a  house 
•iiuated  in  inch  mohalla  which  had  been  sold  in  execution  of  a  decree  one-fourth 
of  the  sale-proceeds  of  such  house,  such  purchaser  being  the  holder  of  such  decree. 
Such  suit  was  based  upon  the  terms  of  the  wajibularz.  That  document  stated, 

*  Second  Appeal,  No.  1105  of  1880,  from  a  decree  of  Hakim  Bahat  All,  Subordi- 
nate Judge  of  Gk)rakhpttr,  dated  the  16th  July,  1880,  afflrmini?  a  decree  MauWi 
Ahmad-ui-lahy  Munsif  of  Qorakhpur,  dated  the  19th  March,  1880. 
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inter  alioj  thftt,  when  a  house  in  such  mohalla  ma  sold,  a  ceai  called  ehaharttm  waa 
received  by  snch  zamindars  according  to  the  understanding  arrived  at  between 
the  seller  and  the  xamindars."  Btld  that  such  zamindars  were  noz  entitled  under 
the  terms  of  the  wajihvJtarz  to  one-fourth  of  the  sale-proceeds  ;  that  the  decree- 
holder,  because  he  happened  to  have  become  the  auction-purchaser,  conld  not 
be  regarded  as  the  seller,"  and  it  was  only  the  "  seller"  who  was  liable  ;  that 
the  terms  of  the  wajibuiarz  were  applicable  only  to  private  and  voluntary  salea 
and  not  to  execution-sales  ;  and  that  under  these  circanistaocefl  the  suit  must  be 
dismissed. 

The  plaintiffs  in  this  snit  claimed  Bs.  50,  being  one-fonrth  of 
Bs.  200^  the  proceeds  of  a  sale  in  execution  of  a  decree  of  a  house 
belonging  to  one  Bishan^  a  carpenter,  situate  in  moballa  Kazipur 
Kalan,  in  the  city  of  Gorakhpur.  The  plaintiffs  were  the  moballa- 
dars  or  zamindars  of  the  mohalla,  and  founded  their  claim  on 
local  custom  as  recorded  in  the  wajUh-ul-arz.  The  original  defen- 
dant in  the  suit  was  the  holder  of  the  decree  in  execution  whereof 
the  house  had  been  sold  and  the  purchaser  of  the  housa  The 
tenth  clause  of  the  wajib-ul-arz  stated,  amongst  other  things, 
that  when  a  house  (in  the  mohalla  in  question)  was  sold,  a  cess 
called  chaharam  was  received  according  to  the  understanding 
mutually  arrived  at  between  the  seller  and  the  mohalladar/*  The 
Court  of  iirst  instance  gave  the  plaintiffs  a  decree,  which,  on  appeal 
by  the  representatives  of  the  original  defendant^  who  had  died,  the 
lower  appellate  Court  affirmed. 

On  second  appeal  by  such  persons  it  was  contended  on  their 
behalf  that  under  the  terms  of  the  toajib-ul-arz  the  plaintiffs  were 
not  entitled  to  claim  any  thing  from  purchasers  of  houses ;  that  they 
were  not  entitled  to  claim  a  fourth  of  the  purchase-money ;  and  that 
the  terms  of  that  document  were  not  applicable  to  sales  in  execu- 
tion of  decrees. 

Babu  Sital  Prasad  Chattarji  and  Maulvi  Mehdi  Hasan^  for 
the  appellants. 

Shaikh  Maula  Bakhsh^  for  the  respondents. 
The  judgment  of  the  Court  (Stbaight,  J.,  and  Tybbell,  J.,)  was 
delivered  by 

Straight,  J. — The  plaintiffs-respondents  are  zamindars,  and 
their  claim  was  for  Bs.  50,  out  of  Bs.  200,  purchase  price,  as 
chaharam  J  ^  to  which  they  alleged  themselres  to  be  entitled^ 
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under  the  wajib'uUarz,  in  respect  of  an  anction-sale  in  execution  of 
decree  of  a  honse  belonging  to  a  resident  of  their  mohalla.  The  de- 
fendants-appellants were  the  decree-holders  and  anction-purchasers. 
Both  the  lower  Courts  decreed  the  olaim,  bat  in  our  opinion  errone- 
onsly.  There  is  no  provision  of  the  wajib-uUarz  under  which 
the  respondents  acquired  any  right  to  one-fourth  of  the  sale 
proceeds  as  against  the  auction-purchaser ;  on  the  contrary  there 
is  a  provision  which,  if  applicable,  entitles  them  to  a  much  less  sum. 
The  decree-holder,  because  he  happens  to  have  become  the  auction- 
purchaser,  cannot  possibly  be  regarded  as  the  ^'seller,"  and  it  is 
only  the  seller'*  who  is  bound  to  pay  one-fourth  of  what  he  may 
realize.  Indeed,  it  would  seem  moreover  that  the  clause  of  the 
tDojUhulrarz  upon  which  the  respondents  based  their  suit  was  only 
applicable  to  private  and  voluntary  sales  and  not  to  those  held  com- 
pulsorily  under  process  of  law.  The  appeal  must  be  decreed  with 
costs,  and  the  suit  as  brought  dismissed. 

Appeal  allowed* 


1881 


Bbmi  Madho 
« 

Zahukql* 

UAQ. 


Before  Sir  Robert  Stuart,  Kt,,  Chief  Justice^  aniMr.  Justice  Spankie. 

A JUDHIA  NATH  and  othbbs  (Dgpsit dants)  v.  ANANT  DAS  and  ahothbr 

(PLAiwTirrs).* 

Imotvent^  Aesifnmeni  to  trusteeMfor  benefit  of  cr editor »^ Notice  to  creditors  to  regis-- 
ter  daxms — Refusal  of  trustees  to  register  ilaim  preferred  after  iime — Cause  of 
aetiois— Joinder  of  partieS'^Act  X  of  1877  (Civil  Procedure  Code)y  ss.  28,  31. 

The  creditor  of  an  insolvent,  who  had  assigned  aU  his  property  to  trnsteea 
for  the  benefit  of  all  his  creditors  generally,  sued  him  for  his  debt,  joining  the 
trustees  as  defendants  on  the  ground  that  thej  bad  refused  to  register  his  claim. 
The  trustees  had  refused  to  register  the  claim  on  the  ground  that  the  plaintiff 
had  not  applied  for  its  registration  within  the  time  notified  by  them,  and  that  he 
would  not  consent  to  abide  by  the  order  which  the  High  Court  might  make  on  an 
application  by  the  trustees  for  Its  adrice  regarding  the  claims  of  creditors  who, 
like  the  plaintiff,  had  applied  for  the  registration  of  their  claims  after  such  time, 
bat  before  the  assets  of  the  insolvent  had  been  distributed.  The  deed  of  trust 
empowered  the  trustees  to  distribute  the  assets  of  the  insolrent  after  a  certain  time 
among  the  creditors  who  had  preferred  their  claims  within  that  time,  and  declared 
that  they  should  not  be  liable  for  such  distribution  to  creditors  who  had  not 
preferred  their  claims  within  that  time  ;  but  it  did  not  empower  them  to  refuse  to 
register  claims  made  after  that  time  but  before  distribution  of  the  assets.    Held  that 

*  Second  Appeal,  No.  466  of  1880,  from  a  decree  of  H.  Lushington.  Esq., 
Judge  of  Allahabad,  dated  the  13th  February,  1880*  af&rming  a  decree  ol  Vid 
Makhan  Lai,  Subordinate  Judge,  dated >he  23rd  May,  1879. 


1881 
il/oy  11. 


Digitized  by 


800 


THE  INDIAN  lAW  REPOETSL 


[VOL.  ra. 


the  trastees  had  been  properly  joiaed  as  defendants  in  sach  salt ;  that  their  refusal 
to  regiBter  the  plaintiff's  claim  gave  him  a  cause  of  action  against  them  ;  and  thsX, 
inasniQcb  as  the  plaintiff  liad  applied  for  the  registration  of  his  claim  before  the 
distribation  of  the  assets,  the  trastees  had  improperly  refused  to  regiater  it. 


The  facts  relating  to  this  suit  were  as  follows:  — Bjr  an  iostrament 
made  the  30th  November,  1875,  one  MnlChand  assigned  to  certain 
trastees  all  his  moveable  and  immoveable  property  for  the  benefit  of 
his  creditors.  In  1876,  the  Bank  of  Bengal,  one  of  bis  creditors, 
instituted  a  suit  against  him  and  the  trastees  for,  amongst  other 
things,  a  declaration  that  this  deed  of  assignment  was  fraudulent  and 
void  against  the  creditors  of  Mul  Chand.  On  the  26th  April,  1876, 
the  High  Court,  to  which  the  suit  had  been  transferred  for  trial  in 
the  exercise  of  its  extraordinary  original  civil  jarisdiction,  passed 
a  decree  in  the  suit,  whereby,  inter  alia,  it  declared  the  deed 
of  assignment  to  be  valid  and  established,  and  that  the  trastees 
had  liberty  to  apply  for  the  opinion,  advice,  and  direction  of  the 
Court  (according  to  the  provisions-  of  Act  XXVIII.  of  1866)  upon 
any  question  respecting  the  management,  winding  up,  and  division 
of  the  trust  estate.  On  or  about  the  31st  May,  1876,  afl^  the 
passing  of  this  decree,  the  trastees,  by  a  public  advertisement, 
called  upon  all  creditors  of  Mul  Chand  to  register  their  claims  at 
the  office  of  the  acting  trustee  in  Allahabad  on  or  before  the  12th 
June,  1876,  and  notified  that  after  that  date  no  claims  would  be 
admitted.  On  the  17th  December,  1878,  after  a  portion  of  the 
assets  of  the  trust  estate  had  been  distributed  among  the  creditors 
who  had  registered  their  claims,  the  trustees  made  an  application 
to  the  High  Court  nnder  the  decree  of  the  26th  April,  1876,  for 
its  direction  and  advice  respecting  the  claims  of  certain  creditors 
of  Mul  Chand,  who  had  not  registered  their  claims  within  the 
time  fixed  by  such  public  advertisement,  but  who  notwithstanding 
olaimed  to  ai^are  in  a  dividend  about  to  be  declared.  The  plaintifis 
in  the  present  suit,  who  were  the  holders  of  a  dishonoured  bill 
for  Rs.  5,000  drawn  by  Mul  Chand,  were  amongst  such  creditors. 
In  January,  1879,  while  this'  application  was  pending,  the  present 
suit  was  instituted,  in  which  the  plaintifik  claimed  the  amount  of 
each  bill^  joining  as  defendants  the  trustees,  on  the  ground  that 
ihey  had  refused  either  to  pay  them  the  amount  of  such  bill,  or 
to  register  their  claim.    On  the  7th  April^  187i^^  the  High  Court 
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(Pearson^  J.)  made  an  order  directing  that  the  trustees  should  ^^^^ 
inquire  into  the  claims  of  such  creditors.    The  material  portion  ajudhia 
of  this  order  was  as  follows : — "  The  duty  of  the  trustees  under  the 
trust  deed  is  to  ^  pay  and  divide  the  clear  residue  of  the  said    Ahart  Das. 
moneys  unto  and  among  all  the  <sreditors  of  the  said  Lala  Mul 
Ghand  rateably  in  proportion  to  the  amount  of  their  respective 
debts,*    *  These  presents/  again  it  is  said,  *  are  intended  to  ope- 
rate as  a  trust  deed  for  the  benefit  of  all  the  creditors.*    The  dis- 
tinction between  registered  and  unregistered  creditors  appears  to 
have  arisen  out  of  an  arbitrary  proceeding  of  the  trustees,  who  on 
or  about  the  Slst  May,  1876,  by  a  public  advertisement,  called 
upon  all  creditors  of  Lala  Mul  Chand  to  register  their  claims  at 
the  oflBoe  of  the  acting  trustee  in  Allahabad  on  or  before  the  12th 
June,  1876,  and  notified  that  after  that  date  no  claims  would  be 
admitted.   To  call  upon  the  creditors  to  prefer  their  claims  was 
quite  proper;  but  I  cau  hardly  think  that  the  trustees  were  justified 
in  refusing  to  entertain  any  claims  not  preferred  within  twelve 
days.    On  the  contrary  I  conceive  that  they  are  bound  to  entertain 
all  claims  preferred  to  them  at  any  time  pending  the  trust.  They 
were  not  bound  tp  postpone  indefinitely  the  distribution  of  the 
assets  until  it  was  certain  that  every  claim  had  been  preferred. 
The  trust  deed  declared  that  '  the  trustees  shall  be  at  liberty  to 
make  a  distribution  equally  according  to  their  respective  claims 
three  months  after  the  date  hereof ;  and  should  all  the  creditors 
not  prefer  their  claims  within  three  months  from  the  date  of  notice 
of  this  trust  in  the  Pioneer  and  Government  Qatettey  North-  Western 
Provinces^  the  trustees  shall  not  be  liable  to  the  said  creditors  for 
haying  distributed  the  assets  of  the  trust  within  the  prescribed 
period*.    Had  the  assets  of  the  trust  been  wholly  distributed 
before  the  unregistered  creditors  had  preferred  their  claims  after 
due  notice  given  to  them,  the  trustees  might  have  been  held 
blameless  in  the  matter.    But  only  a  portion  of  the  assets  of  the 
trust  has  as  yet  been  distributed.    Even  before  that  distribution 
took  place  many  of  the  unregistered  creditors  had  preferred  their 
claims,  but  their  claims  were  not  registered,  because  they  were  not 
preferred  before  the  12th  June,  1876,  or  because  the  proofs  of  the 
claims  were  not  simultaneously  submitted,  or  because  application 
was  not  made  in  express  terms  for  the  registration  of  the  claims^ 
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1881  Qp  for  some  other  and  not  always  a  better  reason.  If  these  persons 
Ajudhia     ^^^^  S"''^y      Idehes,  I  should  think  that  they  had  suffered  for 

Nath  them  sufficiently  by  not  having  been  allowed  to  share  in  the  for- 
Anamt  Das.  Tner  dividend,  at  the  time  when  it  was  declared,  but  the  view  that 
they  have  forfeited  in  any  degree  their  rights  as  creditors  to  share 
equally,  if  possible,  in  the  whole  assets  in  proportion  to  their  res* 
pective  claims,  or  that  the  registered  creditors  have  acquired  by 
virtue  of  the  registration  of  their  claims  a  right  superior  in  law  to 
that  of  the  unregistered  creditors,  does  not  seem  to  me  to  bo 
tenable  on  grounds  of  reason  or  equity.  In  my  opinion  the  trustees 
should  inquire  into  all  claims  preferred  to  them,  and  should  award 
to  each  claimant  whose  claim  is  proved  to  their  satisfaction  his 
proportionate  share  in  the  whole  assets*'.  The  trustees  set  up  as  a 
defence  to  the  present  suit  that  it  was  improperly  framed,  by 
reason  of  misjoinder  of  causes  of  action ;  that  the  plaintiffs  had 
no  cause  of  action  against  them  ;  that  the  claim  of  the  plaintiffs 
had  not  been  registered  because  they  had  not  appKed  for  its 
registration  within  the  time  fixed,  and  they  refused  for  a  long 
time  to  acknowledge  the  trust ;  that  they  (the  defendants)  were 
now  prepared  to  register  the  claim^  the  High  Court  having 
ordered  them  to  register  all  claims;  and  that,  while  their 
application  seeking  advice  from  the  High  Court  was  pending,  they 
had  expressed  their  willingness  to  register  the  claim,  if  the  plaintiffs 
consented  to  abide  by  the  order  of  the  High  Court,  but  the  plaintiffs 
would  not  so  consent.  The  Court  of  first  instance  gave  the  plain- 
tiffs a  decree  against  the  defendant  Mul  Chand  for  the  amount  of 
the  claim,  with  costs  and  interest,  directing  that  they  should 
receive  the  amount  of  the  decree  proportionately  along  with  other 
creditors  of  the  insolvent  judgment-debtor  from  the  property  held 
by  the  trustees."  This  decree  was  affirmed  by  the  lower  appellate 
Court  on  appeal  by  the  trustees.  On  second  appeal  by  the  trustees 
it  was  contended  on  their  behalf  that  the  plaintiffs  had  no  cause 
of  action  against  them ;  that  the  cause  of  action  against  Uie  trustees 
(if  any)  could  not  be  joined  in  one  suit  with  the  cause  of  action 
against  the  defendant  Mul  Chand ;  and  that  there  was  a  misjoinder 
of  parties  (defendants)  in  the  8uit« 

Mr.  Ro89j  the  / unior  Oovemment  Pleader  (Babu  Dtoarla  Satk 
Banarji)y  and  Pandit  Bishatnbhar  Naih^  for  the  appellants. 
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Baba  Oprokaah  Chandar  Mukarji,  for  the  reapondents. 

The  Court  (Stuart,  C.  J.,  and  Spankie,  J.)  delivered  the  fol- 
lowing 

JuDQMBNT.— The  plaintiff  sued  to  recover  the  amonnt  of  a  pro- 
missory note  made  by  Lala  Mai  Chand,  which  the  latter  failed  to 
retire  when  it  became  due.  He  represented  that  Mul  Ghand  had 
become  insolvent,  and  had  assigned  his  property  to  certain  persons 
for  the  benefit  of  his  creditors :  that  the  debt  due  to  plaintiff  was  en- 
tered in  th^  9oheduIe  of  debts  due  by  him  which  he  made  over  to  the 
assignees :  on  this  the  plaintiff  called  on  the  trustees  to  pay  the  money 
or  enter  the  claim  for  payment  in  their  register  but  they  declined  to 
pay  the  money  or  to  enter  the  claim :  the  plaintiff  therefore  was  com- 
pelled to  bring  this  suit,  and  as  the  trustees  were  in  possession  of  the 
assets  belonging  to  the  maker  of  the  note,  and  refused  to  register  the 
debt>  he  was  obliged  to  make  them  parties  to  the  suit  along  with  the 
maker.  The  trustees  contend  that  the  suit  was  bad  for  misjoinder,  as 
there  is  liot.a  single  cause  of  action  against  them  and  Lala  Mul 
Chand :  the  plaint  contains  no  cause  of  action  against  the  trustees  : 
the  name  of  plaintiff  was  not  entered  in  the  register,  because  he 
had  not  applied  for  the  registry  within  the  time  fixed  by  the  trustees, 
and  he  did  not  acknowledge  the  trust  for  a  long  time :  now  the 
High  Court  has  ordered  them  to  register  all  claims,  and  they  are 
prepared  to  do  so :  whilst  the  application  of  the  trustees,  seeking 
advice  from  the  Court,  was  pending,  the  trustees  had  expressed 
tibeir  willingness  to  register  the  claim,  if  the  plaintiff  consented  to 
abide  by  the  Court's  order,  but  plaintiff  would  not  so  consent. 
The  first  Court  finds  the  plaintiff  had  a  cause  of  action  against 
the  trustees,  and  that  the  suit  was  not  barred  for  misjoinder.  The 
Snbordinate  Judge  also  found  that  the  suit  would  have  been  barred 
by  limitation  had  plaintiff  agreed  to  abide  by  the  condition  offered 
.by  the  trustees,  and  waited  until  this  Court  had  disposed  of  the  peti- 
tion pending  before  it.  The  first  Court  decreed  the  claim  with 
costs  and  future  interest  at  six  per  cent,  against  Lala  Mul  Chand 
and  hb  property  held  by  the  trustees,  but  with  this  condition, 
that  the  plaintiff  should  receive  the  decretal  amount  proportion- 
ately with  the  other  creditors  from  the  property  held  by  the 
tmstees.   It  adjudged  their  own  costs  against  the  trustees.  Tho 
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trastees  appealed  and  their  grounds  were  similar  to  those  urged 
in  their  reply  to  the  suit    The  Judge  rejected  the  pleas  and  observed 
that  no  decree  had  been  given  against  the  trustees  personally  hni 
only  so  far  as  they  represent  the  trusty  Lala  Mul  Chand  having 
become  bankrupt,  and  he  held  that  they  had  been  properly  made 
defendants  in  the  suit.    The  same  objections  are  taken  to  this 
'finding  that  were  taken  in  the  lower  appellate  Court,  and  it  was 
orally  contended  that  the  trustees  should  not  have  been  made  to 
l)ear  their  own  costs,  and  the  Judge  had  not  sufficiently  tried 
wliether  their  act  liad  given  any  cause  of  action  to  the  plaintiff. 
We  entertain  no  doubt  that  there  was  no  misjoinder.    All  persons 
may  te  joined  as  defendants  against  whom  the*right  to  any  relief 
is  alleged  to  exist,  whether  jointly,  severally  or  in  the  alternative, 
in  respect  of  the  same  matter ;  and  judgment  may  be  given  against 
such  one  or  moro  of  the  defendants  as  may  be  found  to  be  liable,  accord- 
ing to  their  respective  liabilities.    The  matter  here  was  the  liability 
in  the  first  instance  of  the  maker  of  the  note  to  pay  the  amount  due  on 
it    There  is  no  insolvency  law  here,  and  the  defendant  in  efifeot  said : 
I  can't  pay  because  I  am  insolvent,  you  must  go  to  the  trustees." 
The  trustees  wbo  have  the  assets  belonging  to  the  debtor  reftise  to 
pay  the  debt  or  enter  the  ciaim  for  future  payment.    The  plaintiff's 
tdaim  on  the  note  would  have  been  entirely  barred  if  be  bad  not 
brought  this  suit.    Two  daya^  delay  wouM  have  been  fatal  to  him. 
He  was  entitled  with  the  other  creditors  to  relief  from  the 
trustees,  and  when  they  refused  it,  we  think  that  they  were  pro- 
perly made  parties.  For  the  purpose  of  enabling  the  plaintiff  to 
recover  his  debt  from  the  debtor^'s  estate.    But  apart  from  this, 
8.  31  of  Act  X  of  1877  provides  thit  no  suit  shall  be  defeated  by 
reason  of  the  misjoinder  of  parties,  and  the  Court  may  in  every 
suit  deal  with  the  matter  in  controversy  so  far  as  regards 
the  rights  and  intereets  of  the  parties  actually  before  it.    In  our 
opinion  the  trustees  should  not  have  refused  to  enter  the  claim 
and  should  not  have  attempted  to  subject  the  plaintiff's  claim  to 
any  condition.    That  they  did  so  is  admitted  by  themselves. 
The  Judge  of  this  Court  before  whom  the  application  referred  to 
by  the  trustees  was  filed  records  that     the  distinction  between 
registered  and  unregistered  creditors  appears  to  have  arisen  out 
of  an  arbitrary  proceeding  of  the  trustees,  who  on  or  about  tW 
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STst  MajTy  187ff,  by  a  public  advertisemeot,  called  upon  all  credi- 
tors of  Lala  Mul  Chand  to  register  their  claims  at  the  office  of 
the  acting  trustee  m  Altahabad  before  the  12th  June,  1876,  and 
notified  that  after  that  date  no  claims  would  be  admitted.'*  The 
learned  Judge  did  not.  consider  the  trustees  justified  in  refusing 
to  entertain  anj  claims  not  preferred  within  tweWe  days ;  on  the- 
contrary  he  held  them  bound  to  entertain  all  claims  preferred  to 
them  at  any  time  during  the  pendency  of  the  trust.  He  then  showa 
that  under  the  terms  of  the  trust  the  trustees  might  distribute  the 
assets  equally  within  three  months  aft^r  the  date  of  the  trust,  and  if 
all  the  creditors  did  not  prefer  their  claims  within  three  months- 
afler  notice  of  the  trust,  then  the  trustees  would  not  be  liable  to 
the  said  creditors  for  having  distributed  the  assets  of  the  trust 
within  the  prescribed  period.  The  trustees  had  not  distributed  the 
assets  before  the  unregistered  creditors  had  preferred  their  claims,, 
which  were  not  registered  because  they  had  not  come  in  before 
the  12th  June,  1876.  The  plaintiff  appears  to  have  acquiesced 
in  the  trust  and  to  have  soucrht  registry  before  the  distribution 
was  made,  and  when  he  failed  to  obtain  payment  or  a  recognition 
of  his  claim  from  the  trustees,  they  can  hardly  be  considered 
blameless,  and  were  therefore  properly  made  parties.  At  the 
same  time,  if  the  decrees  of  the  lower  Courts  are  understood  to 
.make  the  trustees  liable  for  costs,  it  must  also  be  understood  that 
.they  themselves  are  not  personally  liable,  but  that  the  trust  estate 
is  liable.  We  dismiss  the  appeal  with  costs,  the  costs  of  both 
.parties  being  psiyable  from  the  assets  of  the  debtor  in  the  hands  of 
the  trustees. 

Appeal  dismissed^ 
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Before  Mr,  Justice  Spankie  and       Jueiiee  Tyrrell.  1881 

Way  16. 

SEVA  BAM  (Plaintipf)  v.  ALI  BAKHSH  (DBPawDANT).* 

Estoppel^AueiUm-purckcuer, 

In  1871  a,  the  mortgagee  of  certain  property,  rtyliDg  himself  the  owner  ef 
it,  mortgmged  it  to  S.  In  1875  M  became  the  owner  of  such  property  by  pnrchaae. 
In  1877  such  property  was  pot  up  for  sale  in  execntion  of  a  decree  against  and 
A  purchased  it.   S  sabseqnently  sued  M  and  A  to  enforce  the  mortgage  of  sach 


•Second  Appeal  No.  1168  of  1880,  from  a  decree  of  C.  J.  Daniel  1^  Esq., 
Jadge  of  Moradabad,  dated  the  4th  August,  1880,  reversing  *  decree  ol  Maml? i 
Ain-nd-din,  Muniii  ol  Belari,  dated  the  21it  April,  1880. 


Digitized  by 


«0f 


THE  INDIAN  LAW  REPORTS. 


[TOL.  nL 


1881  property  to  him  by  B§,  Held  that,  inasmiieh  m,  if  S  had  at  aay  time  sued  M  to 
■  enforce  such  mortgage  after  he  had  become  the  owner  of  the  mortgaged  property, 

SsTA  Rax  before  A  had  purchased  it,  M  would  hare  been  estopped  from  denying  (be 

Ali  Bakbsb.  ^<^l^<^i^y  'uc^  mortgage,  and  as  there  was  nothing  fraodalent  in  sach  mort- 
gage, and  A  had  purchased  with  a  knowledge  of  the  facts,  after  M  had  become 
the  owner,  A  was  estopped  from  denying  the  ralidity  of  such  mortgage,  andtbt 
mortgaged  property  was  liable  in  his  hands  to  S'a  claim, 

Thb  facts  of  this  case  are  snfficientl j  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Ccnlany  Munshi  Banuman  Prasad^  and  Mr.  Simeon,  for  the 
appellant. 

Pandit  Bishambhar  Nath  and  Mir  Zahur  HtuatHy  for  the  res- 
pondent. 

The  judgment  of  the  High  Court  (Spankie,  J.,  and  Ttbbkl^ 

was  delivered  by 

Spankie,  J.-— The  facts  of  the  case  are  not  dispnted.    On  the 
8th  January,  1868,  Habib-un-nissa  executed  a  deed  of  mortgage 
for  Rs.  3,400  in  favour  of  Moti  Bam,  Sobha  Ram^  and  Oheda  LaL 
In  1871  Moti  Ram  executed  a  deed  of  mortgage  of  half  the  pro* 
perty  covered  by  the  first  mortgage  in  favour  of  the  plaintiff  Seva 
Ram.  On  the  1 1  th  April,  1875,  Habib-nn-nissa  sold  the  property  in- 
cluded in  the  mortgage-deed  of  1868  to  Moti  Ram  and  the  otherti 
named  therein.    The  plaintiff  now  sues  to  recover  the  money  due  to 
him  by  enforcement  of  the  hypothecation  of  the  mortgaged  estate  as 
against  the  mortgagors  Moti  Ram  and  Eanahia  Lai,  and  Ali  Bakhsb, 
auction-purchaser  of  the  mortgaged  estate  in  1877  in  execution  ef 
a  decree  against  Moti  Ram.   The  anction-pnrchaser  contends  that 
in  1871,  when  Moti  Ram  mortgaged  the  property  to  plaintiff,  it 
was  not  his  to  mortgage,  as  he  did  not  become  owner  of  it  until 
the  11th  April,  1875  ;  consequently  the  hypothecation  could  not 
be  enforced  against  the  estate,  which  was  free  from  incumbrance 
when  he  (Ali  Bakhsh)  purchased  it.    There  is  no  question  as  to  the 
contents  of  the  deed  of  the  3rd  December,  1871.    It  hypothecates 
the  two  and  a  half  biswas  zamindari  and  malguzari  property  of 
Moti  Ram  as  security  for  the  payment  of  the  money  due  on  the 
,  bond.    The  Munsif  decreed  the  claim,  finding  there  had  been  full 
consideration  given  under  the  deed  of  the  8rd  December,  1871,  and 
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that  Ali  Bakhsh  was  folly  aware  of  the  real  circumstances  of  the 
case^  aud  had  himself  produced  in  Court  the  deed  of  sale  of  the  11th 
April,  1875,  in  favour  of  Moti  Ram.  The  Judge  in  appeal  has 
reversed  the  decision  and  decree  of  the  Munsif,  finding  that  Moti 
Ram  did  not  mortgage  his  mortgage  rights,  and  that  he  had  no 
intention  of  doing  so,  but  that  he  had  actually  mortgaged  to  plain- 
tiff that  in  which  he  had  no  legal  estate  :  his  act  must  be  judged 
by  the  terms  he  used  to  describe  it  in  the  mortgage-deed:  the 
Judge  also  held  that,  after  Moti  Ram  had  acquired  a  proprietary 
interest  in  the  estate,  the  plaintiff  should  have  taken  steps  to  compel 
him  to  execute  a  valid  mortgage;  as  he  had  not  done  so,  the  transac- 
tion of  the  3rd  December,  1871,  was  invalid,  and  the  auction-pur- 
chaser must  be  regarded  as  having  bought  the  property  unincum- 
bered by  the  mortgage  of  1871.  There  is  an  addition  to  the  judgment, 
dated  the  day  after  it  was  delivered,  headed  ^^post  scriptum^*  in  which 
the  lower  appellate  Court  notes  that  both  plaintiff  and  defendant 
had  given  consideration  for  their  respective  interests  in  Moti  Ram's 
property  :  their  equities  were  so  far  equal,  but  Seva  Ram  was  prior 
in  date,  and  he  might  claim  to  take  precedence  of  the  auction-pur- 
<5haser  ;  but  the  auction -purchaser  might  reply  that  he  would  not 
have  bought  the  property  if  he  had  known  that  plaintiff  claimed  to 
have  a  mortgage  lien  upon  it,  and  that  plaintiff  should  have  given 
•him  notice.  It  is  urged  in  appeal  that,  as  Moti  Ram  had  an  interest 
in  the  property  mortgaged  to  Seva  Ram,  and  subsequently  acquired 
full  proprietary  right  in  the  property,  it  cannot  be  held  free  from 
appellant's  lien :  the  Judge  had  misunderstood  the  appellant's  mort- 
-gage-deed. 

It  appears  to  us  that  no  suspicion  of  any  fraud  is  attached  to 
the  transaction  of  the  3rd  December^  1871,  and  indeed  none  is 
alleged  by  Ali  Bakhsh  the  auctiou-purchaser.  The  lower  appel- 
late Court  admits  that  full  consideration  was  given  by  plaintiff. 
Moti  Ram  himself  admitted  the  justice  of  the  claim,  and  the  first 
Court  found  that  the  auction-purchaser  was  quite  aware  of  the 
real  circumstances  of  the  case,  when  he  purchased  the  property  in 
1877,  and  that  he  had  himself  produced  the  deed  showing  the 
subsequent  title  of  Moti  Ram  as  owner.  In  his  written  statement 
All  Bakhbh  declares  that  he  himself  lent  the  money  to  Moti  Rum 
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1881  for  the  purpose  of  bnying  the  property,  and  be  himself  was  the 
Seta  Ram  deoree-holder  against^  as  well  as  the  purchaser  of,  the  property  of 
Moti  Ram.  It  is  certain  that  in  his  grocmds  of  i^peal  to  the 
J udge  the  auction-purchaser  did  not  take  exception  k>  the  Mnnsifs 
finding  in  this  respect,  ue.f  as  to  his  knowledge  of  the-  real  state  of 
the  case,  when  he  purchased  the  property ;  and  therefore  the  Jadge*8 
remark  that  Ali  Sakhsh  was  a  purchaser  without  notice  has-  bo 
force^  even  if  want  of  notice  could  be  pleaded  in  ihis  instance^ 
which  is  not  the  case.  Moreover,  the  Judge  cannot  be  said*  to 
find  that  Ali  Bakhsh  had  no  notice.  There  is  no  such  findiag 
inhis  judgment  of  the  3rd  August,  Itisin  the  postscript  of  the  4tb 
August  assumed  that  Ali  Bakhsh  may  not  have  known  the  true  state 
of  the  case.  The  main  question  is,  could  Seva  Ram  have  enforced 
the  hypothecation  against  Moti  Ram,  at  any  time  before  the  pur- 
chase of  Ali  Bakhsh,  but  after  Moti  Ram  had  acquired  full  pro* 
prietary  interest?  We  think  that  be  eould  have  done  so,  and  thai 
Moti  Ram  would  have  been  estopped  from  pleading  anything  con* 
trary  to  the  terms  of  the  deed.  As  between  the  parties  the  recital 
in  the  deed  could  not  be  denied.  It  was  clear,  distinct,  and  definite 
and  if  after  Moti  Bam  had  acquired  the  full  legal  estate,  he  had 
by  private  sale  conveyed  the  same  to  Ali  Bakhsh,  the  latter,  daim* 
ing  under  him,  would  have  been  also  estopped  from  setting  up 
Moti  Ram*s  conveyanoe  to  him  as  against  Moti  Ram^s  deed  to* 
Seva  Ram,  which  expressly  recites  that  the  zamindari  and  the 
malguzari  estate  is  mortgaged,  and  no  reference  whatever  is  made 
to  the  mortgage  rights  There  being  no  fraud — it  also  being 
found  that  Ali  Bakhsh  was  aware  of  the  true  state  of  the  pro- 
perty— we  hold  that  he,  having  purchased  two  years  after  Moti 
Ram  had  acquired  the  full  proprietary  estate,  cannot  by  virtae  of 
his  auction-purchase  claim  to  hold  the  property  as  if  it  was  not 
subject  to  the  plaintiff's  mortgage.  With  this  view  of  the  caso 
we  decree  the  appeal,  reverse  the  decision  of  the  lower  appellate 
Court,  and  restore  the  decree  of  the  first  Court  with  costs. 


Appeal  aUaufed. 
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Btj6rt  Mr,  JusHce  SpankU<ind  Mr,  Jutiiee  TtftrrdU  1881 

May  17. 

'CHAKDAN  KUAR  (Stiwr)  v,  TIRKHA  RAM  (Decbbi-holdkb).* 

Execution  of  decree  against  surety-^ Payment  of  decree  by  inttalmenU—Act  X  of  1877 
iPivn  Procedure  iJodt\u,  210,253. 

A  judgmeDt-del>tory  whose  property  was  about  to  be  fiold,  appeared  before 
the  officer  appointed  to  conduct  the  sale  and  applied  for  its  postponement,  produc- 
iog  a  surety  and  a  bond  ki  which  such  surety  promised  to  pay  the  amount  of  the 
decree  within  one  year»  if  the  judgment^ebtor  did  cot  do  so.  Such  officer  thero- 
«ipon  applied  to  the  District  Judge  to  postpone  the  sale,  stating  that  such  surety 
was  willing  to  pay  the  amount  of  the  decree  by  instalments  within  one  year,  and 
forwarding  such  bond.  The  District  Judge  ordered  the  sale  to  be  postponed 
and  the  papers  to  be  sent  to  the  Munsif  who  had  made  the  decree  and  ordered 
the  sale  of  the  properly.  The  Munsif  made  no  order  regarding  the  security,  but 
merely  made  an  order  that  the  amount  of  the  decree  should  be  paid  by  instal- 
ments within  one  year.  The  judgment-debtor  did  not  pay  the  amount  of  the 
decree  within  the  time  fixed,  and  the  decree-holder  therefore  applied  for  execu- 
tion of  the  decree  against  such  surety^ 

HtfUthat,  inasmuch  as  the  decree-holder  had  not  been  a  party  to  the 
proceedings  of  the  sale-officer  or  of  the  District  Judge,  and  as  the  parties  had  not 
appeared  before  the  Munsif,  and  as  such  surety  had  not  agreed  to  pay  the  amount 
of  the  decree  by  instalments,  the  prorisions  of  s.  210  of  Act  X  of  1877  were  not 
applicable  and  such  surety  had  not  become  a  party  to  the  decree  as  altered  by  the 
Munsif ;  that  such  surety  had  not  made  himself  a  party  to  the  decree  by  promising 
to  pay  its  amount  within  one  year;  and  that  therefore  his  liability  waa  not  one 
which  could  be  enforced  in  execution  of  the  decree  under  s.  258  of  Act  X  of  1877. 

TfiB  Munsif  of  Kasgaoj,  by  whom  a  decree  for  mooey  held  by 
the  respondeot  against  one  Bebari  Lai  had  been  made,  ordered 
that  certain  land  paying  revenne  to  Government  belonging  to  the 
judgment-debtor  should  be  sold  in  execution  of  the  decree.  On 
the  16th  January,  1878,  a  few  days  before  the  day  fixed  for  the 
Bale,  the  judgment-debtor  applied  to  the  reyenue  officer  appointed 
to  conduct  the  sale  to  obtain  its  postponement,  producing  a  surety, 
Chandan  Kuar,  who  had  executed  a  bond  in  which  she  promised  to 
pay  the  amount  of  the  decree,  Rs.  400,  within  one  year,  if  the  judg- 
ment-debtor did  not  pay  it  within  that  period.  The  decree-holder 
was  not  privy  to  this  arrangement.  The  revenue  officer  appointed 
to  conduct  the  sale  forwarded  a  proceeding  to  the  District  Judge, 
dated  the  18th  January,  together  with  a  copy  of  the  bond,  in 

*  Second  Appeal,  No.  75  of  1880,  from  an  order  of  O  L.  Lang,  £sq.,  Judf^e 
of  Aligarh,  dated  the  8rd  September,  1880,  rerersing  a  decree  of  liaulfi  Buh-ul-UL 
Monaif  of  Kasgauj,  dated  the  2oth  May,  1880. 
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which  he  stated  that  the  sale  of  the  property  in  qaestion  was  objec- 
tionable, as  it  was  ancestral,  and  that  the  jndgment-debtor'a  surety 
had  promised  to  pay  the  amount  of  the  decree  by  instalments  in 
one  year,  and  requested  the  District  Judge  to  sanction  the  arrange- 
ment and  order  tbe  postponement  of  the  sale.  On  the  following 
day,  the  19th  January,  the  District  Judge  ordered  Hxq  sale  to  be 
postponed,  and  forwarded  the  papers  to  the  Munsif  for  the  issue 
of  orders  regarding  the  arrangement.  On  the  5th  February,  187^^, 
the  Munsif  ordered  that  the  amount  of  the  decree  should  be  paid 
by  instalments  within  one  year.  The  judgment-debtor  failed  to 
pay  the  amount  of  the  decree  within  the  lime  fixed,  whereupon 
the  decree-holder  applied  for  execution  of  the  decree  against 
certain  property  belonging  to  the  surety.  The  surety  objeoted  to 
the  executioo  of  the  decree  against  her.  The  Court  of  first  in- 
stance allowed  the  objection  on  the  ground  that  the  judgment- 
debtor  possessed  immoveable  property  of  his  own,  and  that,  so 
long  as  this  was  the  case,  tbe  decree  ought  not  to  be  executed 
against  the  property  of  the  surety.  On  appeal  by  the  decree- 
bolder,  when  ilie  surety  contended  that  the  decree  could  not  law- 
fully be  executed  against  her,  the  lower  appellate  Court  held  that 
the  decree  might  be  executed  against  her  under  s.  253  of  Act  X 
of  1877.  It  so  held  on  the  ground  that  the  order  made  by  the 
Munsif  for  payment  of  the  decree  by  instalments  amounted  to  an 
alteration  of  the  decree,  and  that  the  surety  had  rendered  herself 
liable  before  the  making  of  such  alteration.  The  surety  appealed 
to  the  High  Court,  contending  that  the  provisions  of  s.  253  of  Act  X 
of  1877  were  not  applicable  under  the  ciroumstances  of  the  case. 

Pandit  Nomd  Lai,  for  the  appellant. 
The  respondent  did  not  appear. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Ttbrell,  J.)  was 
delivered  by 

Spankib,  J.  —The  pleas  must  be  admitted.  W^e  have  examined 
the  decision  of  this  Court  referred  to  by  the  Judge,— Misc.  S.  A* 
No.  74  of  1877,  decided  I7th  January,  1878  (1).  But  it  states 
none  of  the  facts,  and  we  cannot  therefore  say  on  what  it  proceeds. 
It  is  no  guide  to  us  in  this  matter.  On  the  facts  which  appear  in* 
(1)  Unreported. 
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the  ease  before  tifl  'the  sale  was  improperly  stopped  at  the  request 
of  the  jadgment-debtor,  who  produced  a  surety,  who  executed  a  Chawdaii 
security-bond  promising  to  pay  Rs.  4^0  within  one  year  in  the  Koab 
OTcnt  of  the  judgment-debtor  not  paying  the  same.  The  decree-  Tibkha  Bail 
holder  was  no  party  to  the  arrangement.  The  Deputy  Oollector, 
staying  the  sale,  asked  the  J  udge  to  sanction  the  proposecl  arrange- 
ment The  Judge  ordered  postponement  of  the  sale,  sending  in  the 
security^bond  and  papers  to  the  Munsif,  who  had  passed  the  decree. 
That  officer,  however,  neither  accepted  nor  disallowed  the  surety 
bond,  but  fixed  instalments  to  be  paid  under  the  decree.  The 
surety-bond  proposed  no  instalments,  but  simply  stipulated  that 
the  judgment-debtor  should  pay  Rs.  400,  the  amount  of  the  decree, 
within  a  year,  and  in  case  of  default  the  surety  should  pay  it.  The 
action  of  tike  Deputy  Collector,  of  the  Judge,  and  of  the  Munsif 
seems  to  have  been  irregular.  With  this,  however,  we  are  not  now 
concerned.  The  decree-holder  is  now  attempting  to  enforce  the 
surety  bond  against  the  surety  in  execution  of  decree  against  the 
judgment-debtor  under  s.  253.  We  are  of  opinion  that  the  decree- 
holder  cannot  succeed  in  this  attempt.  8.  210  of  the  Code  does  not 
apply  to  this  case.  The  decree-holder  and  the  judgment-debtor 
have  not,  on  the  face  of  these  proceedings,  appeared  before  the 
Court,  and  prayed  the  Munsif  to  fix  instalments  for  the  payment 
<yf  the  amount  of  the  decree,  on  condition  of  security  being  given 
for  this  {Purpose.  The  decree-holder  was  no  party  to  the  arrange- 
ment which  was  made  by  the  Deputy  Collector,  and  forced  upon 
the  Munsif  by  the  Judge,  and,  as  already  pointed  out,  the  surety- 
ship is  not  for  the  payment  of  the  decree  by  instalments,  but  the 
bond  covenants  to  satisfy  the  entire  amount  of  the  decree,  if  the 
judgment-debtor  does  not  discharge  it  within  one  year.  Again, 
we  do  not  understand  that  the  surety  has  made  himself  a  party  to 
the  suit  by  engaging  to  pay  the  debt  in  one  year,  if  the  judgment- 
debtor  does  not.  He  has  incurred  a  liability,  but  not  one  that  can 
be  enforced  summarily  in  the  execution  proceedings  against  the 
judgment-debtor.  Ha  has  certainly  not  become  liable  under  the 
provisions  of  s.  25.^,  which  refers  to  suretyship  before  the  parsing 
of  a  decree.  The  Full  Bench  decision  of  this  Court — BanM  Bahadur 
Singh  v«  Mughla  Begam  (1) — in  which  the  majority  of  the  Court 
(1)  I.  L.  B.  2  All.  m. 
109 
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extends  the  section  to  decrees  of  the  Judicial  Committee  of  the  Privy 
Council^  <md  apparently  to  all  suretyships  for  the  due  performiince 
of  ap|)(  ]late  decrees,  does  not  go  further  but  stops  there.  The  section 
would  he  quite  re  mod  tiled  if  we  were  to  hold  that  under  it  a 
surety-bond,  (executed  ai  tiie  moment  of  sale,  promising  to  satisfj 
the  decree  in  one  year,  if  the  judgment-debtor  did  not  do  so,  coald 
be  summarily  enforced  by  the  execution  of  the  original  decree 
against  the  surety,  in  the  same  manner  as  a  decree  may  be  executed 
against  a  defendant.  We  reverse  the  order  of  the  Judge  and 
decree  the  appeal  with  costs. 

Appeal  allowed^ 


1881 
May  18. 


Be/ore  Mr.  Justice  Straight  and  Mr,  Justice  Tyrrell. 

KHUB  CHAKD  (Defendant)  t».  NARAIN  SINGH  (Plaintiff) 

Jtes  judicata — Act  X  of  1877  {Civil  Procedure  Code),  jl  18—**  Same  parties.^ 

G  sold  an  estate  nominally  to  the  minor  eon  of  JT,  but  in  reality  to  A.  A" 
brought  a  suit  in  his  minor  son's  name  against  A",  the  mortgagee  of  such  estate^ 
to  redeem  the  same.  N  set  up  as  a  defence  to  such  suit  that  such  sale  was  inralid 
imder  Hindu  law,  as  such  estate  was  a  share  of  certain  undivided  property  of  whiek 
he  was  a  co-sharer  and  had  been  made  without  his  consent.  It  was  finally  decided 
in  that  suit  that  such  estate  was  a  share  of  such  undivided  property  and  not  the 
separate  property  of  G  ,and  that  such  sale  was  invalid,  having  been  made  without 
the  consent  of  iV  a  co-sharer  of  such  undivided  property.  G  subsequently 
redeemed  such  estate,  and  having  done  so  sold  it  a  second  time  to  A*.  N  thereupon 
sued  K  to  set  aside  such  sale  on  the  same  ground  as  that  on  which  he  had  defended 
the  former  suit.  Held  that  the  issue  in  such  suit  whether  such  estate  was  a  share 
of  undivided  property  or  the  separate  property  of  G  was  rea  judicata^  inasmuch  as 
K,  though  not  in  name,  yet  in  fact  was  a  **  party  "  to  the  former  suit  in  which  such 
issue  wat  raised  and  finally  decided. 

Thb  plaintiff  in  this  suit,  Narain  Singh,  and  one  Ganesh  Singh 
were  the  proprietors  in  equal  shares  of  a  two  biswas  share  of  a  certain 
village.  Ganesh  Singh's  one  biswa  share  of  the  estate  was  mort- 
gaged to  Narain  Singh.  He  sold  such  share,  nominally  to  Gajadhar 
Singh,  the  minor  son  of  the  defendant  in  this  suit,  Khnb  Chand,  but 
in  reality  to  Khub  Chand.  Khub  (Jhand  brought  a  suit  in  his  minor 
son's  name  against  Narain  Singh  for  the  redemption  of  such  share. 
Narain  Singh  defended  that  suit  on  the  ground  that  such  sale  was 

»  Second  Appeal,  No.  992  of  1880,  from  a  decree  of  F.  E.  Elliot,  Esq.,  Judge 
of  Mainpuri,  dated  the  22rid  June,  18S0,  affirming  a  decree  of  Mirza  Abid  Ali  Beg, 
Subordinate  Judge  of  Mainpuri,  dated  the  25th  August,  1879* 
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Hod  such  sale  having  been  made  without  his  consent.    On  the  20th 
December,  1873,  the  appellate  Court  dismissed  that  suit,  allowing  v, 
the  defence  set  up  to  it  by  Narain  Singh.   Khub  Chand  subsequently  Si^giu 
sued  Ganesh  Singh  for  a  refund  of  the  purchase-money,  and  obtained 
a  decree  on  the  1 4th  February,  1874.    Ganesh  Singh  subsequently 
sued  Narain  Singh  for  possession  of  his  one  biswa  share  of 
the  estate,  alleging  that  the  mortgage  had  been  redeemed,  and  on 
Uie  22nd  April,  1875,  obtained  a  decree  which  became  finaL 
On  the  12th  October,  1878,  Ganesh  Singh  again  sold  his  one  biswa 
share  of  the  estate  to  Khub  Chand.    Thereupon  Narain  Singh  insti- 
tuted the  present  suit  against  Khub  Chand  to  set  aside  such  sale  on 
the  same  ground  as  that  on  which  he  had  defended  the  former  suit, 
viz,,  that  the  estate  was  joint  undivided  property,  and  the  alienation 
of  his  moiety  thereof  by  Ganesh  Singh,  without  the  plaintiff's 
consent,  was  invalid  under  Hindu  law.    The  defendant  set  up  as 
defence  to  the  suit  that  the  estate  was  not  a  joint  uSdivided  estate 
but  had  been  partitioned,  and  such  alienation  was  therefore  not 
.  invalid  under  Hindu  law.  v  Both  the  lower  Courts  held  that,  as  £he 
question  whether  the  estate  was  a  joint  undivided  one  and  an  alien- 
ation of  his  share  by  Ganesh  Singh  without  the  consent  of  his 
co-sharer  was  invalid  under  Hindu  law  had  been  heard  and  finally 
determined  in  the  former  suit,  in  1873,  such  tjuestion  was 
judicata  ;  and  gave  the  plaintiff  a  decree  setting  aside  the  second  sale. 

On  second  appeal  the  defendant  contended  that  the  question  of 
ihe  validity  of  the  second  sale  was  not  res  judicata,  with  reference  to 
the  decision  in  the  former  suit  in  187,5 ;  and  that  there  had  been  a 
partition  since  the  date  of  that  decision. 

Munshi  Banuman  Prasad  and  Pandit  Bishamhhar  JSath^  for  the 
appellant. 

The /unior  Government  Pleader  (Bahu  Dwarha  Nath  Baiiarji) 
and  Pandit  Ajudlda  Nath,  for  the  respondent. 

The  judgment  of  the  Court  (Straight,  J.,  and  Tyrrell,  J.)  was 
delivered  by 

Straight,  J. — We  are  of  opinion  that  the  principle  of  res  ju^ 
dicaia  is  applicable  to  the  present  case,  and  that  the  lower  (Joui  ts 
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have  properly  held^  subject  to  the  determination  of  the  eiFeot  of  the 
decree  subsequently  obtained  by  Ganesh  against  the  respondeoit,  thai 
the  appelkint  was  bound  by  tbe  decision  of  1873.  It  has  been  dis« 
tinctly  found  both  by  the  Subordinate  Judge  and  the  Judge  tbaty 
in  the  suit  which  was  brought  in  the  name  of  Oajadhar  Singh, 
minor  son  of  the  defendant-appellant,  in  that  year^  the  appellant  was 
the  real  plaintiff,  and  that  tbe  sale-deed  of  the  one  biswa  by  Chmesh 
to  Gajadhar  Singh,  while  osten.sibly  professing  to  be  made  to  the 
minor,  was  actually  executed  to  the  appellant,  who  himself  found 
the  consideration.  The  transaction  therefore  being  be-nami  in  re- 
spect of  Gajadhar  Singh,  it  follows  that  he  was  a  mere  dummy  in 
the  subsequent  suit  for  redemption  instituted  against  the  respondent, 
and  we  must  hold  that,  though  not  in  name,  yet  in  fa^t,  the  appellant 
was  a  party  "  to  that  litigation.  That  the  joint  ownership  by  the 
respondent  and  Ganesh  of  the  two  biswas,  one  of  which  has  been 
sold  to  the  appellant  by  the  sale-deed  of  the  12th  October,  1878, 
was  directly  raised  and  determined  is  obTioos,  and  the  decree  of 
the  20th  December,  1873,  Bually  concluded  the  point  as  between 
the  appellant  and  the  respondent  to  that  date. 

The  only  further  question  that  then  arises  is  whether  there  was  any 
lubseqaent  partition;  and  the  sole  ground  upon  which  it  is  urged 
that  there  was  is  the  circumstance  that  Ganesh  brought  a  suit  for 
redemption  of  the  one  biswa  mortgaged  to  the  respondent,  and  got  a 
decree  for  it  in  1875.  We  cannot  concur  in  the  argument  of  the 
appellant's  pleader  that  this  is  conclusive  evidence  of  a  separation 
of  estate.  The  mortgage  transaction  was  by  one  joint  owner  to  the 
other,  and  the  mortgage  being  admittedly  made  with  the  con- 
sent of  the  co-sharer,  the  title  of  the  mortgagor  did  not  really  come 
into  question.  On  the  other  hand,  it  is  clear  that  the  respondent 
has  always  resisted  any  alienation  or  assertion  of  a  separate  right 
by  Ganesh  to  a  divided  share  of  the  two  biswas.  We  think,  there- 
fore, that  the  lower  Courts  have  rightly  decided  the  case,  and  that 
the  sale-deed  of  the  12th  October,  1878,  has  been  properly  held 
invalid  and  of  no  effect  in  consequence  of  the  incapacity  of  Ganesh 
to  execute  it  without  the  consent  of  his  co -sharer.  The  appeal 
most  therefore  be  dismissed  with  costs. 

Appeal  dUmissed. 


issi 


Kbub  Chand 

V, 
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Before  Mr,  JuiHce  Straight  and  Mr.  Justice  Tyrrell, 

ABDUL  HAKIM  (Plaintipf)  v.  TFJ  CHAJ^DAR  MUKARJI  (DffExNDiot).* 

Defamation— Siatementi  in  judicial  proceeding— Good  faiih-r  Privileged  communica 

iion. 

The  la«r  of  defamation  which  phould  be  apph'ed  in  suits  in  Fndia  for  defama- 
tioD  18  that  laid  down  in  the  Indian  Penal  Code  and  not  the  English  law  of  libel  and 
slander. 

Bddf  therefore,  that  defamatory  statements  are  not  privileged  fiaetely  because 
they  are  used  in  a  petition  preferred  in  a  judicial  proceeding. 

It  is  not  essential  that,  before  a  person  can  be  held  entitled  to  the  privilep^e  of 
having  made  a  statement  in  good  faith  for  the  protection  of  his  interests,  he  should 
establish  that  every  word  he  has  spoken  or  written  is  literally  true.  If,  having 
regard  to  facts  and  circumstances  within  his  knowledge,  he  might,  as  an  ordinarily 
reasonable  and  prudent  man,  have  drawn  the  conclusions  which  he  has  expressed 
in  defamatory  language  for  the  protection  of  his  own  interests,  he  may  fairly  be 
held  to  have  made  out  his  good  faith. 

The  plaintiflF  in  this  suit  claimed  compensation  for  injury  to  his 
reputation,  on  the  ground  that  the  defendant  had  used  f&he  and 
malicious  expressions  concerning  him  in  a  petition,  dated  the 
17th  September,  1879,  filed  in  the  Criminal  Court.  It  appeared 
that  one  Kashi  Pandey  had  instituted  criminal  proceedings  against 
the  defendant,  charging  bim  mth  having  forced  his  way  into  hi^ 
house  and  used  threatening  languaore.  The  hearing  of  this  charge 
against  the  defendant  was  fixed  for  the  19th  September,  1879. 
On  the  I7th  September,  1879,  the  defendant  preferred  a  petition 
to  the  Magistrate  trying  the  case,  by  way  of  defence  to  the  charge 
made  against  him,  in  which  he  made  statements  to  the  effect  that 
the  plaintiff  had  caused  the  criminal  proceedings  to  be  instituted 
against  him  in  order  to  extort  money.  The  defendant  set  up  as 
a  defenoe  to  this  fmit  that  the  expressions  used  by  him  in  the  peti* 
tion  of  the  17th  September,  1879,  even  if  defamatory,  were  pri- 
vileged, inasmuch  as  they  were  used  in  a  petition  preferred  in  a 
judicial  proceeding,  and  inasmuch  as  they  were  used  in  good  faith 
for  the  protection  of  his  own  interests.  The  Court  of  first  instance 
disallowed  this  defence,  and  gave  the  plaintiff  a  decree.  On  appeal 
by  the  defendant  the  lower  appellate  Court  hell,  following  certain 

*  Second  Appeal,  No.  1252  of  1880,  from  a  decree  of  S.  M.  Moens,  Esq.^ 
Judge  of  Minsapur,  dated  the  8th  June,  1880,  modifying  a  decree  of  Kazi  Wi^eh« 
ol-lali  Khan,  Sabordinate  Judge  of  Mirsapar«  dated  the  11th  February,  1880. 


815 

1881 
Majf  20. 


Digitized  by 


THE  INDIAN  LAW  REPORTS.  [TOL.  lit 

1581        Bnglish  cases  (1),  that  the  expressions  used  by  the  defendant  con- 
^jjpj^       cerning  the  plaintiffin  the  petition  of  the  17th  September,  1879| 
Hakim       were  not  actionable,  even  though  they  were  false,  scandalous,  and 
Tej  Cuawdak  malicious,  inasmuch  as  they  were  used  in  a  petition  preferred  in  a 
Mdkas/u    judicial  proceeding  and  were  pertinent  to  the  occasion.    It  also 
decided  that  such  expressions  were  not  actionable,  inasmuch  as 
they  were  used  in  good  faith  for  the  protection  of  the  defendant's 
interests ;  and  it  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court,  contending  that, . 
according  to  the  law  of  India,  the  expressions  used  in  the  petition 
of  the  17th  September,  1879,  were  not  privileged  merely  because 
they  had  been  used  in  a  petition  preferred  in  a  judicial  proceeding 
and  were  not  irrelevant;  and  that  such  expressions  were  not  used 
in  good  faith,  and  were  therefore  not  privileged. 

Pandit  Ajudhia  Nathy  for  the  appellant. 

Mr.  nili  and  the  Junior  Government  Pleader  (Babu  Dwarka 
Satli  Banarji),  for  the  respondent. 

The  judgment  of  the  Court  (Straight,  J.,  and  Tyrrell,  J.,) 
vas  delivered  by 

Straight,  J. — We  are  by  no  means  prepared  to  accept  in  its 
integrity  the  view  pressed  upon  us  by  the  learned  counsel  for 
the  defendant- respondent,  that  the  defamatory  matter  complained 
of  by  the  plaintiff-appellant  is  absolutely  privileged,  because  it  was 
contained  in  a  pt^tition  filed  in  the  Magistrate's  Court,  in  respect 
of  a  case  pending  therein.  No  doubt  the  principles  enunciated  in 
numerous  English  decisions  bearing  upon  the  point  strongly 
favour  his  contention.  But  we  do  not  consider  that  we  are  arbi- 
trarily bound  to  follow  those  precedents,  or  to  adopt  them  as  con- 
clusively applicable  to  all  libel  or  slander  suits  in  our  Courts.  The 
itate  of  society  and  the  condition  of  things  in  the  two  countries  is 
wholly  dissimilar,  and  to  lay  it  down  as  an  inflexible  rule  that  any 
false  and  malicious  statements,  no  matter  how  defamatory,  may  be 
made  with  impunity  if  only  embodied  in  a  petition  tiled  in  reference 
to  some  pending  case,  could  not  but  entail  the  most  mischievous 

(1)  Henderson  v.  Broomhead,  28  L.        C.  T.,  195;  Hodgton  v.  Scarlett,  I  B. 
J.y  Exch.  3(30;  jRevis  y.  SmiUi,  25  L.  J.,        and  A.  2^2. 


Digitized  by 


VOL,  IIL]  ALLAHABAD  SERIES.  817 

consequences,    Afc  any  rate  it  seems  to  us  that  when  tliere  is  sub-  ^^^^ 


Btantive  law  which  can  be  appealed  to  for  information  and  ^nid-  abdui, 
ances  the  safer  course  is  to  look  there  to  ascertain  some  intelli^iblo  Hakist 

.  V. 

rule  or  rules  by  which  determination  of  suits  like  the  present  TejChandar 
should  be  regulated.  Although  the  provisions  of  the  Penal  Code 
with  regard  to  defamation  are  applicable  to  criminal  charges,  the 
principles  therein  embodied  are  well  adapted  to  supply  the  tests  by 
which  the  liability  or  otherwise  of  defendants  to  civil  suits  should 
be  decided.  It  is  difficult  to  see  why,  when  no  distinction  is  drawn 
by  the  criminal  law  between  written  and  spoken  defamatory  matter, 
and  both  are  held  equally  punishable,  that  an  absolute  privilege 
should  be  accorded  a  defendant  to  protect  him  from  pecuniary 
liability  which  would  not  avail  him  in  the  Criminal  Court  We 
therefore  do  not  think  that  the  doctrine  of  absolute  privilege  pro- 
pounded by  the  respondent's  counsel  should  be  unreservedly  fol- 
lowed in  our  Courts,  and  so  far  as  the  J udge  has  applied  it  in 
determining  the  present  case,  his  judgment  appears  to  us  to  be 
open  to  objection.  Fortunately,  however,  he  dealt  with  the  appeal 
before  him  from  another  aspect  which  we  consider  the  right  one, 
and  has  recorded  a  sufficient  finding  which  will  justify  us  in  up- 
holding his  decision.  The  true  test  by  which  the  liability  of  the 
defendant  had  to  be  tried  was,  did  he  in  his  petiti«m  of  17th  Sep- 
tember, 1879,  make  the  imputations  upon  the  plaintiff  in  good  faith, 
that  is  with  due  care  and  caution,  for  the  protection  of  his  own  inter- 
ests? This  the  Judge  has  answered  by  finding  that  "  the  evidence 
in  the  case  is  sufficient  to.  show  that  the  defendant  had  adequate 
reasons  for  supposing  that  AbdiJ  Hakim  was  at  the  bottom  of  tho 
charges  against  him  :  these  charges  were  obviously  and  clearly 
made  for  the  purpose  of  extorting  money."  Then  after  recapitu- 
lating some  of  the  evidence,  he  goes  on  to  say :  "  This  independently 
of  other  evidence  in  the  case  is  enough  to  show  that  Tej  Chandar 
Mukarji  was  not  acting  recklessly  or  groundlessly  in  making  the 
statements  contained  in  his  petition."  We  cannot  say,  as  asked 
by  the  appellant's  pleader,  that  there  was  no  evidence  to  justify 
the  Judge  in  coming  to  this  conclusion.  On  the  contrary^  there 
certainly  was  some  from  which  he  might  not  unreasonably  draw 
the  inferences  at  which  he  arrived.  It  is  not  essential  that,  before 
a  person  can  be  held  entitled  to  the  privilege  of  having  made  a 
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statement  in  good  faith  for  the  protection  of  his  interests,  he 
should  establish  that  every  word  he  has  spoken  or  written  is 


Hakim  literally  true,  though  it  is  obvious  that,  according  as  it  is  more 
TbjChandar  or  less  true  or  false,  the  question  of  his  good  faith  or  otherwise, 


must  be  determined.  If,  having  regard  to  certain  facts  and 
circumstances  within  his  knowledge,  he  might,  as  an  ordinarily 
reasoniible  and  prudent  man,  have  drawn  the  c  nclnsions  which  be 
has  expressed  in  defamatory  language  for  the  protection  of  his 
own  interests,  he  may  fairly  be  held  to  have  made  out  his  bona 
jfides.  This  the  Judo^e  holds  the  defendant  in  the  present  suit  to 
have  done,  and  with  bis  finding  upon  that  head  we  see  no  ground 
to  interfere.    The  appeal  must  be  dismissed  with  costs*. 


Partition  of  3iah4l  by  aibiiration^Sir-lMnd-  Act  XIX  o/1873  (^.-If,  P. 
Land-Revenue  Act)^  e.  126^  Jurisdiction  of  Civil  Courts. 

When  the  co-8liRrer8  of  a  mab&I  ftgree  to  have  such  mah&l  partitioned  bj  an 
arbitrator,  they  must  be  understood  to  agree  to  the  arrangements  made  by  such 
arbitrator,  and  if  he  prorides  by  his  award  that  the  sfr-land  of  one  co.sbarer  that 
falls  by  lot  intu  the  share  of  another  co-^hnn  r  should  be  surrendered,  that  land  most 
be  leiven  up  by  the  co-sharer  who  has  hitherto  cultivated  it.  Such  co-sharer*8  con- 
scut  to  such  arrangement  nm^^t  be  underHtood  to  have  been  given  when  he  agreed 
to  arbitration  S.  125  of  Act  XIX  uf  1873  must  nut  b^  regarded  as  empowering  a 
co-sharer,  who  has  once  given  liis  consent  to  surrender  the  cultivntion,  to  continue 
to  cultivate  the  land  agtunst  the  will  of  the  co-sharer  who  has  become  the  owner 
of  it  by  partition. 

An  agreement  to  refer  to  arbitration  the  partition  of  a  mah&I  provided  that,  if 
|iir-land  beioiiging  to  one  oo-tharer  were  assigned  to  ant>ther  co-sharer,  the  co-sharer 
to  whom  the  same  belonged  should  surrender  it  to  the  co-sharer  to  whom  it  might 
be  assigned.  Ihe  arbitrator  assigned  certain  sir-land  belonging  to  the  defendants 
in  (bis  suit  to  the  plaintiffs.  The  partition  was  concluded  according  to  the  terms 
of  the  award.  The  defendants  refused  to  surrender  such  land  to  the  plaintiffs. 
The  plaiutiffs  distrained  the  produce  of  such  land,  alleging  that  it  was  held  by 
certuin  persons  as  their  tenants  and  arrears  of  rent  were  due.  The  defendants 
thereupon  sued  the  plniutiffs  and  such  persons  in  the  Revenue  Court,  claiming 

*  Second  Appeal  Nt).  1275  of  1880,  from  a  decree  of  J.  W.  Power,  Esq.,  Judge 
of  Ghizipur,  dated  the  14th  September,  1830,  reversing  a  decree  of  Mui^hi  Mao 
Hohan  Lai,  Mausif  of  Bailia,  dated  the  13th  July,  1880. 


Appeal  dismissed. 


1881 
Mai/  21. 


Before  Mr.  Justice  Spankie  and  Mr.  Justice  Straight, 
ABHAI  PANDEY  and  othebs  (Plaiktifps)  v.  BHAGWAN  l  ANDEY 

AND  OTHKBd  (DkYLNDaNTS).* 
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such  prodnoe  u  their  own.  The  Bevenne  Court  held  thai  soch  distreie  ww  1881 

illegal,  as  such  land  was  in  the  possession  and  cnltiTation  of  the  defendants  aa  ■  > 

occapaocy- tenants  under  s.  125  of  Act  XIX  of  1878.  The  plaintiffs  subsequently  Absai 

sued  the  defendants  in  the  Civil  Ck)urt  for  possession  of  such  land,  basing  such  ^^"^'^ 

toit  on  the  partition  proceedings.  BOd  that  the  decision  of  the  Berenue  Court  Bhaowaw 

did  not  debar  the  Civil  Courts  from  determining  the  rights  of  the  patties  under  Pabdbt. 
the  partition,  and  such  suit  was  cognisable  in  the  Civil  Courts. 

This  was  a  suit  for  possession  of  certain  land  situate  in  a  vil- 
lage called  Nasirabady  and  for  the  mesne  profits  of  such  land. 
The  co-sharers  of  the  village  inolnding  the  parties  to  this  snit  had 
agreed  that  it  should  be  partitioned  by  arbitration.  The  agree- 
ment to  refer  to  arbitration  provided  that,  if  any  sir-land  belonging 
to  one  co-sharer  were  assigned  to  another  co-sharer,  the  co-sharer 
to  vdiom  the  same  belonged  should  surrender  it  to  the  co-sharer 
to  whom  it  might  be  assigned.  The  arbitrator  who  effected 
the  partition  assigned  the  land  in  suit^  wMoh  was  sir-land  belong- 
ing to  the  defendants,  to  the  plaintiffs.  Before  the  partition  was 
concluded  the  defendants  preferred  a  petition  to  the  revenue  officer 
conducting  the  partition  objecting  to  the  award  in  so  far  as  it 
assigned  such  sfr-Iand  to  the  plaintiffs,  urging  that  if  effect  were 
given  to  the  award  in  this  respect  they  would  be  deprived  of  their 
rights  under  s.  125  of  Act  XIX  of  1873.  The  plaintiffs,  by  way 
of  an  answer  to  this  petition,  preferred  another  in  which  they 
stated  that  the  rights  of  the  defendants  under  that  section  would 
in  no  way  be  endangered  by  effect  being  given  to  the  award. 
The  partition  was  eventually  effected  in  accordance  with  the  terms 
of  the  award.  The  defendants  did  not  surrender  the  land  in  suit 
but  retained  possession  of  it.  The  plaintiffs  subsequently  to  the 
partition  distrained  the  produce  on  a  portion  of  the  land  in  suit, 
alleging  that  it  was  held  by  certain  persons  as  their  sub-tenants 
and  that  arrears  of  rent  were  dde.  The  defendants  thereupon 
instituted  a  suit  in  the  Revenue  Court  against  the  plamti£& 
and  such  persons,  claiming  the  property  which  had  been  dis- 
trained as  their  own.  The  Eevenue  Court  decided  that  the  dis- 
tress was  illegal)  as  the  land  was  in  the  possession  and  culti- 
vation of  the  defendants  as  occupancy-tenants  under  s.  125  of 
Act  XIX  of  1873.  The  plaintiffs  subsequently  brought  the  pre- 
sent suit  against  the  defendants  in  the  Munsifs  Court.  The 
defendants  set  up  as  a  defence  to  the  suit  that  the  Revenue  Court 
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had  decided  that  they  were  tiie  oooapancj-teQants  of  the  land 
under  s.  125  of  Act  XYIlIof  1873,  and  sach  decision  had  become 
final,  and  that,  being  occnpancy-tenants  of  the  land,  the  daim 
to  eject  them  was  not  cognizable  in  the  Civil  Conrts.  The  Mon- 
sif,  having  regard  to  the  agreement  to  refer  to  arbitration  and  the 
award,  disallowed  this  defence,  and  gave  the  plaintiffs  a  decree. 
On  appeal  by  the  defendants  the  District  Court,  having  regard  to 
the  petition  of  the  plainti£Ps  and  the  decision  of  the  Bevenne  Court 
mentioned  above,  held  that  the  defendants  must  be  retained  in 
possession  of  the  land,  and  could  not  be  ejected  except  for  arrears 
of  rent,  and  dismissed  the  suit. 

On  appeal  by  the  plaintiffs  to  the  High  Court  it  was  contended 
on  their  behalf  that  they  were  entitled  to  the  land  in  suit  under 
the  agreement  to  fefet  to  arbitration  and  the  award ;  that  the 
petition  of  the  plaintiffs  contuned  nothing  which  varied  the  terms 
of  that  agreement ;  and  that  the  decision  of  the  Revenue  Court  did 
not  preclude  the  determination  by  the  Civil  Courts  of  the  title  of 
iiie  plaintiffs  to  the  land* 

Pandit  Ajudhia  Ifatb  and  Lala  Laltd  Prasad^  for  the  ^ 
pellants. 

Mr.  Cmhn  and  Munshi  Sukh  iSatn,  for  the  respondents. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Sraucm,  J.,) 
was  delivered  by 

SPAtiKiE,  J.— There  is  no  dispute  as  to  the  partition  and  the 
award  by  which  it  was  made,  nor  are  the  terms  of  the  award  ques- 
tioned. It  is  equally  beyond  dispute  that  the  parties  agreed  to  the 
arbitration.  There  is  in  the  award  a  clear  provision  that,  where 
hmd  under  the  cultivation  of  one  co-sharer  fell  into  the  lot  of 
asbther^  the  latter  should  have  pos6essi<m.  Whm  the  partitioa 
was  effected  formal  possession  was  given  under  it  on  the  28th  Oc- 
tober, 1877.  But  in  reality  the  defendants  did  not  quit  the  knd 
in  dispute  but  continued  to  cultivate  it.  The  petition  to  which 
the  Judge  refers  does  not  affeot  the  terms  of  the  award,  nor  contain 
any  provision  that  would  deprive  the  pkintiflfs  of  their  right  to 
enforce  the  terms  of  ttie  award.  The  parties  are  bound  by  tiat 
award.   In  point  of  fact  the  provision  as  to  possession  is  not  opposed 
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tOy  but  is  oonsistent  with,  8. 125  of  the  Land-BeveDne  Act.  That 
Bection  provides  that  no  sir^land  belonging  to  any  co-Bharer  shall 
be  incladed  in  the  mahdl  assigned  on  partition  to  another  co-sharer^ 
nnless  with  the  consent  of  the  co-sharer  who  cultivates  it,  or  unless 
the  partition  cannot  otherwise  be  conveniently  carried  out.  When 
co-sharers  agree  to  have  the  partition  made  by  an  arbitrator  they 
must  be  understood  to  agree  to  the  arrangements  made  by  the 
arbitrator,  and  if  he  provides  by  his  award  that  the  sir-land  of  one 
co-sharer  that  falls  by  lot  into  the  share  of  another  co-sharer  should 
be  surrendered,  that  land  must  be  given  up  by  the  co-sharer  who 
has  hitherto  cultivated  it.  His  consent  to  the  arrangement  must  be 
understood  to  have  been  given  when  he  agreed  to  arbitration  and 
accepted  the  award.  The  second  paragraph  of  s.  125  dedares  that 
if  any  sfr-Iand  be  so  included,  and  after  partition  such  co-sharer 
continue  to  cultivate  it,  he  shall  be  an  ocQupancy-tenant  of  such 
land,  and  his  rent  shall  be  fixed  by  order  of  the  Collector.  But  the 
section  must  not  be  regarded  as  empowering  a  co-sharer,  who  has 
onee  given  his  consent  to  surrender  the  cultivation,  to  continue  to 
cultivate  the  land  against  the  will  of  the  co-sharer  who  has  become 
the  owner  of  it  by  partition.  In  Act  XIX  of  1863  no  provision 
was  made  in  regard  to  sir-land.  It  would  seem  that,  in  order  to 
remove  any  doubt  as  to  the  position  of  co-sharers  who  continued 
(as  tenants)  to  cultivate  the  land  that  had  been  held  by  them  as  sir, 
8.  125  of  the  Land-Revenue  Act  defines  their  position  to  be  that 
of  occupancy-tenants.  They  are  placed  in  a  position  resembling 
that  of  the  ex-proprietary  tenants  referred  to  in  s.  7  of  Act  XVIII 
of  1873.  But  the  first  paragraph  of  s.  125  of  the  Land-Revenue 
Act  contemplates  and  foresees  that  occasions  may  arise  when  a  co- 
sharer  is  willing  to  surrender  his  right  of  cultivation  of  the  land 
hitherto  owned  by  him.  If  the  Revenue  Court  in  the  distress  suit 
found  the  defendants  continuing  to  cultivate  their  sir-land,  it  as* 
8umed  that  they  occupied  the  position  assigned  to  such  persons  in 
the  second  paragraph  of  s.  125  of  the  Act.  But  that  does  not 
afiect  the  jurisdiction  of  the  Civil  Court  in  dealing  with  the  rights 
of  the  parties.  The  plaintiffs  are  not  asking  the  Court  to  interfere 
with  the  distribution  of  land  by  partition,  but  are  practically  seek- 
ing to  enforce  the  terms  of  the  partition  in  regard  to  themsdves  as 
against  the  defendants  who  are  trying  to  avoid  them.   I  have 
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examinod  the  case  cited  by  MmiBhi  Snkh  Bam  [Second  Appeal, 
No.  226  of  1878  (1)]  and  I  do  not  find  that  it  is  at  all  in  point. 
We  decree  the  appeal  and  reverse  the  decree  of  the  lower  appellate 
Court;  restoring  that  of  the  Mnnsif  with  costs. 

Appeal  allowed. 


1881  Sefore  Mr.  Justice  Straight  and  Mr.  Justice  Tprrdi. 

-  BAHADUB  (Flaxhtivf)    NAWAB  JAN  (J)KnwDAStT)* 

Suiifor  redmptum  of  Moflgage^ValuaUon  of  tuit^urisdicHoiu 

The  integrity  of  a  joint  nsnfinictiiary  mortgage  haying  been  broken  in  coue- 
qnenee  of  the  mortgagee  haying  purchased  the  right  of  aeyeral  of  the  mortgagon, 
one  of  the  mortgagors  saed  in  the  Monslf^s  Conrt  to  recover  his  share  of  the 
mortgaged  property^  alleging  that  the  mortgage  had  been  redeemed.  The  yalne 
of  the  mortgagee's  right,  qud  such  share,  was  under  Bs.  1,000.  The  mortgagee 
set  np  as  a  defence  to  snoh  suit  that  a  bond,  mider  which  a  sum  exceeding  Bs.  1,000 
was  dne,  had  been  tacked  to  the  mortgage,  and  that  nntil  such  sum  had  been  satisfied 
the  plaintiff  conld  not  reooyer  possession  of  his  share.  Held,  on  the  question  whe- 
ther the  Mnnsif  had  jorladietion,  that  the  yalnt  of  the  subject-matter  of  thesdt 
was  the  yalne  of  the  mortgagee's  right,  qud  the  pUdntifTs  share ;  and  as  the  yalne 
of  such  right  did  not  exceed  Bs.  1,000  eyen  if  it  were  held  that  the  mortgaged 
property  was  farther  incumbered  with  such  bond,  snch  suit  was  cognisable  in  the 
Mnnsif  s  Conrt.  The  principle  laid  down  in  OMnd  Singh  y.  SdUu  (2)  followed. 

T&E  plaintiff  in  this  snit  claimed  possession  of  a  one-fifth  dbare 
of  a  certain  village,  which  had  been  mortgaged  on  the  9th  Jannaiy, 
1816,  by  its  then  proprietors,  for  Rs.  325  for  a  term  of  sis  years, 
the  mortgagee  obtaining  possession.    The  suit  was  institated  in 
the  Mnnsif  s  Oonrt,  being  valued  at  Rs.  65,  one-fifth  of  the  mort- 
gage-money.  The  plaintiff,  who  represented  the  mortgagors  as 
regards  the  share  in  snit,  alleged  that  the  entire  mortgage-debt 
had  been  satisfied  ont  of  the  nsnfruct.   The  defendant  in  the  suit, 
who  derived  his  title  from  the  mortgagee,  set  up  as  a  defence  to  it, 
amongst  other  things,  that  the  mortgagors  had  on  the  2nd  Angnst, 
1824,  given  the  mortgagee  a  bond  for  Rs.  682,  which  had  been 
tacked  to  the  mortgage  of  1816,  and  the  prindpal  amonnt  and 
interest  due  on  this  bond,  m.,  Rs.  4,695-10-0,  must  be  satisfied 
before  the  plaintiff  conld  obtain  possession  of  the  share  in  suit 

*  Second  Appeal,  No.  1251  of  1880,  from  a  decree  of  H.  A.  Harrison.  Esq^ 
Judge  of  Famkhabad,  dated  the  Slat  August,  1880,  reversing  a  decree  of  liMln 
Wajid  Ali,  Mnnsif  of  Kaimganj,  dated  the  17ih  July,  1880. 

(1)  Unreported.         (2)  L  L.     2  AU.  7711 
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Hie  Munsif  decided  the  issue  to  which  this  defence  gave  rise  in  the  ^^^i 


plaintiff's  favour,  holding,  amongst  other  things,  that  the  bond  of  bahadub 
the  2nd  August,  1824,  was  not  proved  to  be  a  genuine  and  valid  ^^^^^^  j^j^ 
instrument ;  and  it  gave  the  %  plaintiff  a  decree  for  the  share  in  suit. 
On  appeal  by  the  defendant  the  lower  appellate  Court  held  that 
this  defence  ousted  the  jurisdiction  of  the  Munsif,  and  it  was  not 
competent  for  him  to  determine  the  issue  arising  thereout,  as  it 
involved  a  sum  exceeding  Bs.  1,000,  his  pecuniary  jurisdiction; 
and  it  made  an  order  returning  the  plaint  to  the  plaintiff  that  it 
might  be  presented  to  the  proper  Court.  • 

On  second  appeal  by  the  plaintiff  it  was  contended  on  his  behalf 
that  the  suit  was  cognizable  in  the  Munsifs  Court. 

Pandits  Ajudhia  Nath  and  Nand  Lai,  for  tibe  appellant. 

Pandit  Bishamhhar  Nath,  for  the  respondent. 

The  judgment  of  the  Court  (Stbaight,  J.  and  Tybbkll,  J.,)  was 
delivered  by  • 

Stbaight,  J.— We  think  that  the  plea  in  appeal  has  force,  and 
that  the  Judge  acted  erroneously  in  returning  the  plaint  on  the 
ground  that  the  Munsif  had  entertained  the  suit  without  jurisdic- 
tion. The  plaintiff-appellant  came  into  Court  upon  the  allegation 
that  the  mortgage  of  1816  had  been  satisfied  out  of  the  usufruct, 
and  that,  as  the  representative  by  purchase  of  the  rights  of  one  of 
the  mortgagors,  he  was  entitled  to  possession  of  so  much  of  the  mort- 
gaged property  as  belonged  to  his  share.  The  substantial  defence 
put  forward  by  the^  defendants-respondents  was  that  a  bond  for 
Bs.  682,  dated  the  2nd  August,  1824,  had  been  tacked  to  the  mort- 
gage of  1816,  and  that  before  the  plaintiff  could  obtain  possession  of 
the  property,  the  principal  sum  due  under  this  instrument,  together 
with  interest,  amounting  in  all  to  Bs.  4,695-10-0,  must  be  satisfied. 
The  Munsif  framed  an  issue  upon  this  point,  and  decided  it  in  favour 
of  ike  plaintiff.  In  appeal  the  Judge  was  of  opinion  that  the  con- 
tention set  up  by  the  defendants  ousted  the  jurisdiction  of  the  Court 
of  first  instance,  and  that  it  was  not  competent  for  him  to  deter- 
mine such  an  issue,  involving  as  it  did  a  sum  above  the  amount 
of  Bs.  1,000.  Assuming  it  to  be  correct,  as  stated  by  the  pleader 
&r  the  plaintiff-appeDanti  that  tbo  integrity  of  the  mortgage  had 
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1881       been  broken  in  conseqnenco  of  the  mortgagees  having  pnr<^&9ed 
the  rights  of  some  of  the  mortgagors,  and  that  a  suit  bj  one  of  the 
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V.  ^  mortgagors  for  possession  of  his  share  was  properly  maintainable, 
the  valne  of  the  subject-matter  of  the  soit  was  the  yalue  of  that 
portion  of  the  mortgagee's  rights  whidli  the  plaintiff  alleged  had 
been  redeemed.  Even  had  it  been  held  that  the  property  charged 
by  the  mortgage  of  1816  had  been  further  incumbered  with  the 
bond  of  1824,  the  amount  the  plaintiff  oould  have  bete  ordered  to 
pay  would  not  have  exceeded  the  extent  of  the  one-fifth  mortgagor's 
share  in  his  bands,  that  is  to  say,  a  less  sum  than  Bs.  1,000.  As 
between  plaintiff  and  defendants  the  value  of  the  subject-matter 
in  issue  was  therefore  within  the  Munsifs  jurisdiction,  and  he 
rightly  entertained  and  disposed  of  the  suit.  We  may  add  that 
this  point  has  already  been  made  the  basis  of  a  considered  judg- 
ment of  this  Court — Gobind  Singh  v.  Kallu  (1) — in  which  prerions 
rulings  were  considered.  We  are  therefore  of  opinion  that  the 
Judge  should  have  heard  the  appeal  to  him,  and  as  he  disposed  of 
it  upon  a  preliminary  point,  we  remand  the  case  to  him  under 
s.  562  of  the  Civil  Procedure  Code  for  trial  on  the  merits. 

Cause  remandid. 


1881 
May  26. 


Befare  Mr,  JutHee  Straight  and  Mr.  Jwtiee  Tyrrell. 

MAEUND  AND  oTHaas  (DavmAvrt)  v.  BAHOBI LAL  (PiAumv*).* 

Bight  to  begin-^BMrdtn  of  profif—hregulari^f  not  o.jfMMg  neriU'^Pomtn  of  appd* 
late  Couri^Act  X  of  1877  iCivil  Procodmi  Cod$\  s.  57S. 

The  defendants  In  a  salt  on  a  bond  admitted  the  execjition  ^  the  bond,  bat 
denied  that  they  had  receiyed^  as  the  bond  recited  tbey  had  at  the  time  of  its 
ezecntion,  the  oonsideralion  for  it.  The  Court  of  flrtt  instance  instead  of  calling 
on  the  defendants  to  establish  the  fact  that  they  had  not  receired  the  consideration 
for  the  bond,  aa  It  ought  to  iiare  done  tinder  the  eironmstances,  irregnlarlj  allowed 
the  plaintiff  to  produce  witnesses  to  prove  that  the  consideration  for  the  bond  bad 
been  paid  at  the  time  of  its  execntion.  The  erideace  <^  theae  wicneases  proved 
that  the  consideration  of  the  bond  had  not  been  paid  at  the  time  of  execntion,  and 
that,  if  it  had  been  paid  at  all,  it  had  been  paid  at  some  subsequent  time.  The 
plaintiff  did  not  giro  any  further  eyidenoe  to  establish  such  payraeut,  and  the 
Court  of  first  instance,  without  calling  on  the  defebdaats  to  establish  their  defence^ 

*  Second  Appeal,  No.  1259  of  18S0,  from  a  decree  of  G.  £.  Knox,  Ksq^  Judge 
of  Banda,  dated  the  26th  August,  ISSQ,  reversing  a  4eoMe  ol  iPandit  Bam  ^anuo, 
MoDsif  of  flamiipuri  dated  the  15th  July,  1880. 
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diBmissed  the  sott.  The  lower  appellate  Court  held  that  the  defendants  should  1881 

have  heen  required  to  begin  nnder  the  circumstances,  and  reversed  the  decree  of  ' 

the  Court  of  first  instance,  and  gave  the  plaintiff  a  decree.  Makumd 

Held  that,  although  the  plaintiff  ought  not  to  have  begun,  yet  as  he  had  done  Bahoei  Lal. 
10,  and  his  witnesses  had  proved  that  the  consideration  for  the  bond  had  not  been 
paid  as  admitted  in  the  bond,  a  new  case  was  opened  up,  in  which  the  onu$  was 
ehift«^  back  to  the  plaintiff  to  establish  that  he  had,  not  at  the  time  alleged  in  the 
bond,  but  at  some  subsequent  time,  paid  to  the  defendants  the  consideration  for 
the  bond.  Also  that  it  was  doubtful,  having  regard  to  the  provisons  of  s.  578  of 
Act  X  of  1877,  whether  it  was  competent  for  the  lower  appellate  Court  to  reverse 
the  decision  of  the  Court  of  first  instance ;  but  even  if  it  were,  the  lower 
appellate  Court  should  not  have  ignored  what  had  taken  place,  bat  should  have 
dealt  with  the  case  in  appeal  in  the  shape  it  came  before  it. 

Ths  plaintiff  in  this  suit  claimed  Rs.  85^  principal,  and 
Bs.  38*13-0,  interest^  total  Ets.  123-13-0,  on  a  bond  dated  the  28th 
Angnftt,  1878,  purporting  to  be  executed  bj  the  father  of  the 
defendants.  This  bond  recited  that  the  obh'gor  had  received  the 
consideration  for  it  The  defendants  admitted  that  their  £ather 
had  executed  the  bond,  but  denied  that  he  had  received  any  consi- 
deration for  it,  alleging  that  the  plaintiff  had  promised  at  the  time 
and  place  of  execution  of  the  bond  to  pay  the  consideration  to  the 
obligor  when  the  latter  returned  to  his  village,  but  that  he  had  not 
done  so.  The  plaintiff  ealled  the  two  marginal  witnesses  to  the 
bond  and  a  third  person  to  prove  that  the  obligor  had  received  the 
consideration  at  the  time  of  execution  of  the  bond.  These  wit- 
nesses deposed  that  the  mooej  was  not  paid  to  the  obligor  at  the 
time  of  execution,  and  one  of  them  further  deposed  that  the 
plaintiff  had  promised  to  pay  the  obligor  the  money  at  his  home, 
but  that  he  had  not  done  so.  The  defendants  did  not  produce  any 
evidence  in  support  of  their  defence  to  the  suit.  The  Court  of 
first  instance,  having  regard  to  the  evidenee  of  the  plaintiff's  wit- 
nesses, held  ihat  ^  the  plaintiff's  claim  was  not  proved  even  from 
the  evidence  of  his  own  witnesses,''  and  dismissed  it.  On  appeal 
by  the  plaintiff  the  lower  appellate  Court  held  that  the  party  to 
begin  in  a  case  of  this  nature  was  the  defendant,  and  that  the 
burden  of  proof  in  this  case  lay  on  the  defendants,  and  they  had 
not  discharged  it,  and  it  gave  the  plaintiff  a  decree  for  the  amount 
daimed  by  him. 

On  second  appeal  by  ihe  defiandaats  it  was  contended  on  th^ 
behalf  that|  under  the  curcomsbaicesi  the  buiden  of  proving  that  the 


Digitized  by 


826 


THE  INDIAN  LAW  BBPOEm  [VOK  IBL 


1881       consideration  for  the  bond  had  been  paid  lay  on  the  plaintifi^  and 
^  as  he  had  failed  to  prove  this  fact,  the  Court  of  first  instanoe  had 


Babn  Jogindro  Nath  Chandhri^  for  the  appellants. 

Pandit  Bishambhar  Nathy  for  the  respondent 

The  judgment  of  the  Ooort  (Stbaight^  3.,  and  Ttbbekl^  J.^) 
was  delivered  by 

StbaiqhTi  J. — ^The  plaintiff-respondent  saed  in  the  Monsif s 
Court  to  recover  Bs.  123-13-0;  principal  and  interest,  due  npon  a 
bond  dated  28th  August^  1878,  by  enforcement  of  Hen  against  94 
bigfaas  16  biswas  hypothecated.  The  defendants-appellants  admit- 
ted the  execution  of  the  instrument,  but  denied  that  they  bad 
received  any  consideration,  and  the  <mu8  was  therefore  npon  them 
to  establish  their  plea,  and  they  should  have  been  called  npon  to 
begin.  It  seems,  however,  that  the  Munsif  did  not  adopt  this 
course,  and  the  pleader  of  the  plaintiff  proceeded  to  call  witnesses 
in  support  of  his  client's  case,  mainly,  we  presume,  for  the  purpose 
of  meeting  the  defence  set  up  on  the  other  side.  Two  of  the 
marginal  witnesses  and  one  other  person  deposed  that  the  money 
recited  in  the  bond  as  having  been  paid  was  not  paid  either  at  the 
time  of  or  before  its  execution,  but  that,  on  the  contrary,  the  plain- 
tiff promised  it  should  be  paid  npon  the  return  of  the  parties  to 
the  village.  The  effect  of  this  evidence  therefore  was  to  negative 
the  conclusive  presumption  otherynse  to  be  drawn  from  the  terms 
of  the  bond,  that  the  consideration  had  been  satisfied  by  the  obligee 
at  or  before  execution,  and  to  indicate  a  payment  of  it  at  some 
other  time.  The  plaintiff's  pleader,  apparently  disconcerted  by  his 
own  witnesses  thus  playing  him  false,  did  not  bring  forward  any 
further  proof  to  establish  any  such  payment,  and  without  calling 
upon  the  defendants  to  substantiate  their  plea,  the  Munsif  disnussed 
the  claim.  The  J udge,  in  appeal,  holding  that  the  defendants  should 
have  been  required  to  begin,  reversed  this  decision,  and  decreed 
in  favour  of  the  plaintiff.  The  somewhat  startling  effect  of  this 
judgment  is  that,  though  there  is  uncontradicted  evidence  to  be 
found  in  the  record  that  the  presumption  of  payment  to  be  inferred 
from  the  terms  of  the  bond^  which  would  primarily  have  thro?m  the 
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onus  upon  the  defendants,  was  negatived,  yet  the  Judge  has  acted  1881 
as  if  such  presumption  were  in  full  force.  No  doubt  the  Munsif  makumd  "* 
permitted  an  irregularity  of  procedure  in  allowing  the  plaintiff's  «. 
pleader  to  begin,  but  having  done  so,  and  the  witnesses  having 
proved  that  the  consideration  had  not  been  paid  as  admitted  by 
defendants  in  the  bond,  a  new  case  was  opened  up,  in  which  the 
onus  was  shifted  back  to  the  plaintiff  to  establish  that  he  had^ 
not  at  the  time  alleged  in  the  bond,  but  at  some  subsequent  date, 
paid  to  the  defendants  the  money  alleged  to  have  been  lent.  Hav- 
ing failed  to  do  this,  his  suit  was  properly  dismissed  by  the  Munsif. 
We  much  doubt  whether,  having  regard  to  the  terms  of  s.  578  of 
the  Civil  Procedure,  it  was  competent  for  the  Judge  to  reverse  the 
decision  of  the  first  Court,  but  even  if  it  was,  he  should  not  have 
ignored  what  had  taken  place  there,  and  should  have  dealt  with 
the  case  in  appeal  in  the  shape  it  camo  to  him.  We  cannot  main- 
tain his  decision.  The  plamtiff  was  rightly  held  by  the  Munsif  to 
have  failed  to  prove  his  case,  and  the  Judge  should  not  have  dis- 
carded the  evidence  of  the  three  witnesses  called  on  his  behal£ 
The  appeal  must  therefore  be  decreed  with  costs,  the  decbion  of 
the  lower  appellate  Court  reversed,  and  that  of  the  Munsif  restored. 

Appeal  allomd. 


Befdre  Mr,  Juttiee  Straight  and  Mr,  Jwtice  Tyrrell,  1^^^ 
HIRA  (Plaintot)  V,  UNAS  AH  KHAN  (Defendant) ^"^^ 
Pn-empUon^Act  Xo/W7  iCivil  Procedure  Code),  s,  810. 

The  requirements  of  s.  810  of  Act  X  of  1877  are  not  satisfied  bj  the  oo- 
sharer  preferring  his  claim  to  the  right  of  preemption  before  the  propertj  is 
knocked  down,  and  offering  to  pay  a  sum  equal  to  that  bid  by  the  highest 
bidder.  That  section  contemplates  a  distinct  bid  by  the  co-sharer  in  the  ordinary 
manper  of  offering  bids.   J^'  Singh  v.  Gobind  Singh  (1)  followed. 

A  SHAKE  of  certain  undivided  immoveable  propertj  was  put  np 
for  sale  in  execution  of  a  decree^  and  was  knocked  down  to  the 
plaintiff  in  this  suit  Immediately  before  the  hammer  fell  to  the 
plaintiff's  bid,  the  defendant  in  this  suit,  a  co-sharer  of  such  share, 

*  Second  Appeal,  No.  1291  of  18S0,  from  a  decree  of  W.  Dathoit,£sq  ,  Judge  of 
Shahjahlinpur,  dated  the  8rd  September,  1880,  reversing  a  decree  of  iSaid  Muhammad 
Munsif  of  West  Budaun,  dated  the  20th  July,  1880. 

(1)  I.  L.  R.  2  AIL  850. 
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tion  in  writing  to  the  officer  conducting  the  sale  in  which  he  as- 
serted  his  right  of  pre-emption  as  a  co-sharer,  and  offered  a  sum 
'kham.       for  the  property  equal  to  that  bid  by  the  plaintiff.    The  Court 
executing  the  decree  having  made  an  order  confirming  the  sale 
in  favour  of  the  defendant,  the  plaintiff  brought  the  present  suit  for 
possession  of  the  property,  and  to  have  such  order  «6et  aside,  and 
the  sale  confirmed  in  his  own  favour,  contending  that  the  defend- 
ant had  not  complied  with  the  provisions  of  s.  310  of  Act  X.  o! 
1877,  not  having  made  a  bid  for  the  property,  and  in  consequence 
the  sale  had  been  improperly  confirmed  in  his  favour.    The  Court 
of  first  instance  allowed  this  contention,  and  gave  the  plaintiff  a 
decree.    On  appeal  by  the  defendant  the  lower  appellate  Court 
held  that  the  tender  by  the  defendant,  before  the  hammer  fell,  of  a 
sum    equal  to  that  offered  by  the  highest  bidder  should  be 
treated  as  a  sufficient  compliance  with  the  provisions  of  s.  810  of 
Act  X.  of  1877,  and  dismissed  the  suit.    The  plaintiff  appealed 
to  the  High  Court,  again  contending  that  the  defendant  had  not 
complied  with  the  provisions  of  that  section,  and  the  sale  should 
not  have  been  confirmed  in  his  favour. 

Mr.  Simeon  and  Babu  Beni  Prasad^  for  the  appellant 
Pandit  Ifand  Lal^  for  the  respondent. 

The  judgment  of  the  Court  (Straight,  J.,  and  Tyrrill,  J.,) 
was  delived  by 

Straight,  J. — We  think  that  the  Judge  was  in  error  in  holding 
that  the  defendant-respondent  satisfied  the  requirements  of  s.  31 0 
of  the  Civil  Procedure  Code.  The  words  are  clear  that  the  oe- 
sharer  and  the  other  person  must  respectively  "advance  the  same 
sum"  at  the  bidding,  and  thus  contemplates  a  distinct  bid  by  the 
co-sharer  in  the  ordinary  manner  of  offering  bids.  This  point  has 
already  been  considered  on  more  than  one  occasion  by  Benches  of 
this  Court,  and  in  thus  deoidin<T  it  in  the  present  case  it  is  sufficient 
to  say  that  we  recognise  the  authority  of  Tej  6ingh  v.  Qobind  Singh 
(1).   The  appeal  must  be  decreed  with  costs. 

Appeal  aUotoed. 

(1)  I.  L.  B.  2  All  850. 
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Btfor%  Sir  Rohwi  StUMrt,  Kt,  Chief  Justice,  and  Mr.  Jtuiiee  Spankie, 
K18HEN  CHAND  (Plawtifp)  v.  Thb  SECRETARY  ow  STATE  ior  INDIA 

IN  COUNCIL  AND  ANOTHBR  (DKFiiNDAdTS).* 

Contract  by  Government  to  grant  proprietary  right*  in  land— Contract  entered  into  or 
Octt  done  in  the  exercise  of  sovereign  powers. 

The  plaintiff  in  this  suit,  alleging  that  the  Government  had  granted  him  a  lease  ' 
of  certain  land  with  the  rights  of  a  proprietor,  promising  to  confer  on  him  the  pro- 
prietary rights  in  such  land  if  he  did  certain  things  ;  that  he  bad  done  such  things  ; 
that  the  Qovemment  had  refused  to  perform  such  promise  and  had  conferred  the 
proprietary  rights  in  such  land  on  another  person,  claimed,  by  virtue  of  the  contract 
l>etween  him  and  the  Qovemment  and  as  against  the  Qovemment  and  such  person 
proprietary  possession  of  such  land. 

Held  per  Spankib,  J.,  that,  assuming  that  the  Qotemment  had  entered  into  such 
a  contract  with  the  plaintiff  as  alleged,  the  suit  would  not  lie,  inasmuch  as  such  con- 
tract was  entered  into,  and  the  refusal  of  the  Qovemment  to  confer  the  proprietary 
rights  in  such  land  on  the  plaintiff,  and  the  grant  by  it  of  such  rights  to  such  person 
were  acts  done,  in  the  exercise  of  sovereign  powers. 

Held  per  Stoart,  C.  J.,  that  the  Government  had  entered  into  the  contract 
alleged  by  the  plaintiff;  that  the  suit  would  lie,  as  the  Government  had  not  entered 
into  such  contract  in  the  exercise  of  sovereign  powers  but  in  the  capacity  of  a  private 
owner ;  but  that  the  plaintiff's  case  failed,  as  he  had  not  performed  his  part  of  fiuch 
contract. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  Spankie,  J, 

Pandits  Ajudhia  JSfath  and  Bishambhar  Kaih^  for  the  appellant* 

The  Senior  Government  Pleader  (Lala  / uala  Fraead)^  for  the 
respondents. 

The  Court  (Stuart,  0.  J.,  and  Spankeb,  J.,)  delirered  the  fol* 
lowing  judgments : — 

Spankie,  J. — This  was  a  suit  on  the  part  of  the  plaintiff-appel* 
knt  under  the  foUowinj?  circumstances.  The  plaintiff  avers  that 
a  certain  forest  in  the  district  of  Hamirpur  belonged  to  the  Nawab 
of  BAnda,  and  was  preserved  for  sporting  purposes,  and  known  as 
'^Ramna."  The  iSawab  became  a  rebel,  and  on  the  20th  October, 
1858,  the'^Ramna"  was  confiscated  by  the  Government,  and  a  farm- 
ing settlement  was  made  of  the  lands  with  Thakur  Das  and  Bboj  Raj. 

*  First  Appeal,  Ko.  86  of  1880>  ^om  a'  decree  of  Bai  Baghu  Nath  Sahal^ 
Subordinate  Judge  of  Bdnda*  dated  the  22Qd  April,  1880. 


1881 
May  80. 
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They  failed  to  fulfil  the  coaditions  of  their  agreement,  and  the  lease 
was  annulled^  and  the  forest  was  resumed  by  Grovemment  by  order 
dated  19th  December,  1861.    The  plaintiff  and  one  Madari  applied 
on  the  12th  January,  1862,  to  the  Collector  to  the  effect  that 
Bamna^'  was  conterminous  to  their  village,  and  they  prayed  that 
the  settlement  of  the  lands  might  be  made  with  them  on  oondition 
that  they  paid  Bs.  500  as  Government  revenue  yearly,  and  cleared 
the  forest  or  rather  jungle  within  one  year,  and  established  a  village. 
Should  they  fail  to  fulfil  these  conditions,  they  offered  to  pay  any  fine 
that  tlie  Government  might  impose  upon  them,  and  asked  for  an 
early  reply  to  their  petition,  as  it  was  the  season  for  clearing 
jungle.    Subsequently,  when  matters  had  advanced,  the  plaintiff 
and  Madari  on  the  12th  December,  1862,  executed  an  agreement 
by  which  they  bound  themselves  to  clear  half  the  jungle  from  the 
begitoing  of  1863  to  the  close  of  that  year,  and  to  bring  it 
nnder  cultivation,  and  in  1864  to  clear  and  bring  under  cultiva- 
tion the  remaining  half,  excepting  200  bighas,  which  were  to  be 
reserved  as  pasture-land  for  cattle*   They  also  bound  themselves 
to  locate  tenants  on  the  lands  in  1863  and  1864  and  to  estab- 
lish a  village.    If  they  failed  to  carry  out  these  conditions  their 
right  to  the  enjoyment  of  proprietary  rights  would  be  extinguished, 
and  the  Government  would  be  at  liberty  to  annul  the  agreement 
and  resnme  the  estate.   It  is  important  to  notice  that  at  the  outset 
of  the  agreement  the  plaintiff  refers  to  an  application  made  by  him 
and  Madari  for  a  settlement  of  the  proprietary  right  {milkiat) 
of  the  land  on  a  jama  of  Rs.  500  yearly.    Tho  plaintiff  avers 
that  this  agreement  was  accepted  by  Government,  and  a  farming 
settlement  in  proprietary  right  was  made  with  them  on  condition 
that  the  entire  estate,  1,147  bighas  7  biswas  puekay  with  the  excep- 
tion of  200  bighas,  was  reclaimed  within  the  period  of  two  years. 
The  Government  further  promised  on  the  3rd  June,  1863,  that,  if  the 
conditions  were  fulfilled,  the  proprietary  right  was  to.be  conferred 
upon  the  farmers  at  the  next  settlement.   The  plaintiff  fulfilled  the 
conditions  in  all  respects,  and  in  1867  the  Government  allowed  him 
to  change  the  name  of  the  estate  or  township  from  mauza  Bumna 
to  mauza  Kishenpur,  and*  under  its  new  name  it  ^as  entered  in  the 
registers.   In  1870,  by  purchase,  the  plaintiff  became  the  owner 
of  Madari's  interests  in  the  property.   On  the  24th  August^  1878j 
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on  the  report  of  the  Commissioner  of  Allahabad,  the  Government 
transferred  the  proprietary  right  to  Shaikh  Paltu,  who  obtained 
possession  on  the  26th  November,  1878.  Under  these  circum- 
stances the  plaintiff  asks  for  a  declaration  that  he  has  fulfilled  the 
contract  entered  into  on  the  3rd  June,  1863,  and  that  he  is  entitled 
to  a  proprietary  settlement.  He  also  prays  that  he  may  be  placed 
in  proprietary  possession  by  the  ejectment  of  Shaikh  Paltu,  and 
that  he  may  receive  a  decree  for  the  mesne  profits  from  the  date  of 
suit  to  that  of  possession.  The  Collector  of  Banda,  on  behalf  of  Go- 
vernment, contends  that  this  is  a  suit  to  have  a  settlement  made  in 
plaintiflPs  favour,  and  is  not  cognizable  by  the  Civil  Court, — cl.  (6), 
8.  241  of  Act  XIX  of  1873.  The  plaintiflF  never  applied  for  a  per- 
manent and  absolute  proprietary  right  in  the  mauza,  nor  was  such 
right  ever  granted  to  him.  He  received  merely  a  farming  lease, 
and  he  was  only  entitled  to  proprietary  possession  for  the  stipulated 
term.  The  Local  Government  made  no  promise  whatever  to  make 
a  proprietary  settlement  with  plaintifif  at  the  next  settlement.  As- 
suming that  such  a  promise  was  made,  still  he  did  not  clear  the 
jungle,  and  fulfil  his  agreement,  and  was  an  habitual  defaulter, 
and  lost  his  right  to  have  the  settlement  renewed.  Shaikh 
Paltu,  defendant,  relies  on  the  proprietary  grant  made  to  himself. 
He  has  no  concern  with  any  contract  entered  into  with  plaintiff. 
Ho  claim  can  be  maintained  against  him  in  this  suit,  and  he  was 
entitled  to  remain  in  possession  and  to  his  costs. 

The  Subordinate  Judge  held  (i)  that  there  was  no  evidence  that 
a  promise  was  distinctly  made  that  the  proprietary  title  should  be 
conferred  upon  the  plaintifi  at  the  next  settlement ;  the  wording 
*^may  be  given"  signifies  that  it  was  optional  with  the  Govern- 
ment, and  notcompulsorj^,  to  make  a  settlement;  (ii)  that  the  plain* 
tiff  had  not  thoroughly  cleared  the  jungle  within  the  prescribed 
time ;  his  mismanagement  prevented  the  increase  of  population  ; 
he  paid  the  revenqe  with  difficulty  i  this  was  proved  by  the  letters 
of  the  Commissioner,  Collector,  and  Settlement  Officer;  the 
defendant's  witnesses  also  proved  that  he  made  no  arrangement 
within  the  prescribed  time;  (iii)  that  if  it  be  assumed  that  the  Go- 
vernment made  a  conclusive  promise,  still  the  Government  had 
full  power  in  all  matters  of  management  of  estates^  and  its  subjects 
pannot  bind  the  Government  to  any  promise  or  interfere  with  its 
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arrangement — and  the  Sabordinate  Judge  cites  in  sapport  of  his 
opinion  iVb6i«  Chnnder  Dey  v.  The  Secretary  of  State  for  India  (I)* 
(iv)  that  the  Government  had  made  the  settlement  in  the  exercise 
of  its  Sovereign  power,  and  as  plaintiff  had  mismanaged  the  estate, 
the  Government  had  power,  in  order  to  protect  its  own  revenae,  to 
make  the  settlement  with  another  person,  it  being  proved  that  plain- 
tiff was  an  habitual  defaulter  5  (V.)  thatcL  (6),  s.  241  of  Act  XIX  of 
1873  barred  the  suit.  The  Subordinate  Judge  also  observed  that, 
with  reference  to  Act  IX  of  1872,  the  contract  has  not  yet  reached 
its  perfection,  but  he  does  not  explain  in  what  sense  he  means  this. 
The  lower  Court  dismissed  the  claim  with  costs  and  one  set  of 
pleaders'  fees.  The  plaintiff  contends  in  appeal  that  the  lower 
Court  misimderstands  the  claim,  which  is  not  barred  by  cl.  (J),  s. 
241  of  Act  XIX  of  1873;  the  suit  was  cognizable  by  the  Civil  Court; 
it  was  established  in  evidence  that  the  Government  promised  to 
confer  the  proprietary  right  upon  plaintiff  and  it  was  bound  to 
carry  out  the  promise,  as  plaintiff  had  fulfilled  his  engagements; 
the  Collector's  report  was  inaccurate ;  and  certain  material  records, 
which  appellant  required,  were  not  sent  for  by  the  lower  Court^ 
hence  there  has  been  an  incomplete  investigation. 

It  appears  to  me  that  we  cannot  look  into  this  case  on  the 
merits,  and  give  to  plaintiff  the  relief  that  he  claims*  It  is  not 
solely  because  s.  241  of  Act  XIX  of  1873  bars  the  interference 
of  the  Civil  Courts,  which  it  could  only  do  in  so  far  as  the 
suit  includes  the  claim  of  any  person  to  be  settled  with,  or 
affects  the  validity  of  any  engagement  with  Government  for  the 
payment  of  revenue,  or  the  amount  of  revenue,  cess  or  rate  to  be 
assessed  on  any  mah61  or  share  of  a  mahal  under  the  Act  or  any 
other  Act  for  the  time  being  in  force.  It  is  true  that  the  claim 
asks  for  possession  as  proprietor  and  for  the  ejectment  of  the 
defendant  No.  2,  on  whom  the  Government  has  conferred  the  pro- 
prietary right,  and  therefore  practically  may  be  said  to  involve 
the  claim  of  a  person  to  be  settled  with.  But  it  is  also  a  claim 
which,  if  there  was  any  contract  at  all,  and  it  is  very  doubtful  if 
there  was  one,  the  plaintiff  cannot  legally  enforce  against  the 
Secretary  of  State  as  representing  the  Government  The  plaintiff 
complains  that  he  applied  for  the  farming  settlement  of  the 
(1)  LL.B.,  lCalcll. 


Digitized  by 


Google 


VOL.  lU.] 


AXLAHABAT)  SERIES. 


833 


property  in  suit  in  proprietary  right,  and  that  he  was  invested 
with  the  proprietary  right,  and  admitted  to  engage  for  the 
farm  of  the  estate  to  the  end  of  the  current  settlement,  and  that 
the  Local  Government  promised  to  grant  him  fall  proprietary 
right  at  the  next  settlement,  if  he  fulfilled  certain  conditions, 
which  conditions  he  had  fulfilled,  but  the  Government  has  not 
carried  out  its  promise.  But  when  the  plaintiff  was  allowed 
by  the  Local  Government  to  engage  for  the  farming  lease,  and 
when  the  lease  was  granted  to  him  in  proprietary  right  to 
the  end  of  the  then  current  settlement,  the  Government  was 
exercising  powers  which  cannot  lawfully  be  exercised  except 
by  a  Sovereign  or  private  individual  delegated  by  a  Sovereign  to 
exercise  them,  and  therefore  no  action  will  lie  because  for  reasons 
of  its  own  the  Government  refused  to  continue  any  connection  with 
the  plaintiff,  or  to  confer  upon  him  the  full  proprietary  right  in 
mauza  Kiahenpur,  the  estate  in  suit.  The  law  on  the  subject  was 
fully  explained  and  declared  in  the  case  of  The  Peninsular  and 
Oriental  Company  v.  The  Secretary  of  State^  Bourke's  Reports, 
part  vii,  p.  166,  and  at  pages  188-189,  and  the  decision  of  the 
Supreme  Court  of  the  Presidency  in  that  case  was  followed  in 
Nobin  Chunder  Dey  v.  The  Secretary  of  State  for  India  (1). 
This  was  an  appeal  from  a  judgment  of  Mr.  Justice  Phear.  Re- 
ferring to  the  case  of  Tlie  Peninsular  and  Oriental  Company  v. 
The  Secretary  of  State  for  India,  that  learned  Judge  observes 
that  it  was  explained  in  that  suit  that  the  East  India  Company 
were  not  Sovereigns,  and  therefore  could  not  claim  all  the  exemp- 
tion of  a  Sovereign,  and  they  were  not  the  public  servants  of 
Government,  and  therefore  did  not  fall  under  the  principle  of 
the  cases  with  regard  to  the  liabilities  of  such  persons.  But  they 
were  a  company  to  whom  Sovereign  powers  were  delegated,  who 
•  traded  on  their  own  account  and  for  their  own  benefit,  and  were 
engaged  in  transactions  partly  for  the  purposes  of  Government  and 
partly  on  their  own  account,  which,  without  any  delegation  of 
Sovereign  rights,  might  be  carried  on  by  private  individuals. 
There  is  a  great  and  clear  distinction  between  acts  so  done  in  the 
exercise  of  what  are  usually  termed  Sovereign  powers,  and  acta 
done  in  the  conduct  of  undertakings  which  might  be  carried  on  by 
(1)  L  L.  K.,  1  Calc.  11. 
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pnVate  individuals  without  having  such  powers  delegated  to  them. 
When  the  Government  of  India  was  transferred  from  the  East  India 
Company  to  the  Queen -Empress,  it  was  enacted  in  s.  65,  21  and 
?2  Vict.,  c.  106:    *'The  Secretary  of  State  in  Council  shaU  and 
may  sue  and  be  sued  as  well  in  India  as  in  England  by  the  name 
of  the  Secretary  of  State  in  Council  as  a  body  corporate ;  and  all 
persons  and  bodies  politic  shall  and  may  have  and  take  the  same 
suits,  remedies  and  proceedings,  legal  and  equitable,  against  the 
Secretary  of  State  in  Council  of  India  as  they  could  have  done 
against  the  said  Company."  Hence,  as  Mr.  Justice  Phear  remarks, 
all  suits  such  as  might  before  the  passing  of  21  and  22  Vict,  c.  106, 
have  been  brought  against  the  East  India  Company,  may  now  be 
brought  against  the  Secretary  of  State  in  Council,  and  these  suits 
seem  to  be  limited  to  suits  for  acts  done  in  the  conduct  of  under- 
takings which  might  be  carried  on  by  private  individuals  without 
Sovereign  power.   The  judgment  of  Mr.  Justice  Phear  was  aiSrmed 
by  Garth,  0.  J.,  and  Macpherson,  J.   The  settlement  of  an  estate 
is  to  be  made  \vith  the  proprietor  of  the  land.    This  is  not  a  suit  in 
which  there  are  .  more  persons  than  one,  or  one  set  of  persons, 
claiming  to  be  proprietors  of  the  land.   The  plaintiff  is  seeking, 
under  an  alleged  promise  and  agreement,  to  compel  the  Govern- 
ment to  confer  the  full  proprietary  right  q{  the  estate  upon  himself. 
He  is  not  seeking  to  make  any  particular  person  or  public  .oflScer 
responsible  for  any  act  done  by  such  person  or  public  officer.  But 
he  is  trying  to  enforce  what  he  avers  is  a  contract  against  the 
Government  of  the  country.    The  act  of  which  he  complains  was 
that  the  Local  Government,  on  the  report  of  the  Commissioner  of 
Allahabad,  transferred  the  zamindari  rights  in  the  whole  of  mauza 
Kishenpur  to  Shaikh  Paltu,  defendant  No.  2,  on  the  26th  November, 
1 878.    It  seems  to  me  that  this  case  is  precisely  one  which  is  met 
by  what  Sir  Barnes  Peacock,  C.  J.,  lays  down  as  the  rule  in  the 
case  cited  by  Mr.  Justice  Phear,  that  "where  an  act  is  done,  or  a 
contract  entered  into  in  the  exercise  of  powers  usually  called  Sove- 
reign powers,  by  which  we  mean  powers  which  cannot  be  lawfully 
exercised  except  by  a  Sovereign  or  private  individual  delegated  by 
a  Sovereign  to  exercise  them,  no  action  will  lie."    I  would  there- 
fore dismiss  this  appeal  and  affirm  the  decree  of  the  lower  Court 
with  costs. 
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StuabT)  C.  J.— As  I  have  formed  the  opinion  that  the  Govern- 
ment are  entitled  to  our  judgment  on  the  merits  of  the  case,  and 
that  therefore  the  decree  of  the  lower  Court  must  be  affirmed,  and 
the  appeal  dismissed,  it  is  unnecessary  for  me  to  discuss  the  ques- 
tion whether  or  not  such  a  contract  was  made  between  the  plaintiff 
and  the  Collector  as  could  be  enforced  against  the  Secretary  of 
State.  But  I  may  offer  one  or  two  remarks  on  the  latter  question^ 
80  far  as  it  may  be  supposed  to  affect  the  present  appeal. 

The  case  of  Nobin  Chunder  Dey  v.  The  Secretary  of  State  for 
India  (1)  has  been  referred  to.    That  was  a  case  decided  by  Mr. 
Justice  Phear  on  the  original  side  of  the  Calcutta  Court,  and  whose 
judgment  was  affirmed  on  appeal  by  Sir  Richard  Garth,  Chief  Jus- 
tice, and  Mr.  Justice  Macpherson.  It  was  there  held  on  the  evidence 
that  there  was  no  contract  between  the  plaintiff  and  the  Govern- 
ment, but  it  was  also  held  by  both  the  Courts  that,  even  assuming 
there  was  a  contract,  the  suit  was  not  maintainable,  seeing  that  it 
was  in  respect  of  acts  done  by  the  Government  in  the  exercise  of 
Sovereign  powers,  and  it  is  argued  that  the  relative  position  of  the 
parties  in  the  present  case  is  the  same.    I  entertain,  however,  serious 
doubts  whether  this  contention  is  well  founded.    The  facts  in  the 
Calcutta  case  had  relation  to  licenses  and  other  purely  govern- 
mental acts  on  the  part  of  the  excise  police  authorities,  and  Mr. 
Justice  Phear  was  perhaps  not  wrong  in  holding  that  the  suit 
before  him  would  not  lie,  although  it  appears  to  me  that  he  rather 
strained  the  argument  for  the  Government  to  an  unnecessary  ele* 
vation,  by  laying  it  down  as  undoubted  legal  doctrine  that  their 
action  in  that  case  was  unimpeachable  being  in  virtue  of  their 
Sovereign  authority.   The  matter  before  him  was  simply  one  of 
government  control  derived  from  legislative  powers  which  had 
been  conferred  on  the  excise  and  police  themselves,  and  was 
therefore  beyond  the  reach  of  litigation  at  the  suit  of  private 
parties.    In  the  present  case,  however,  the  facts  are  not  only  widely 
different)  but  there  is  a  difference  also,  as  I  view  them,  as  to  their 
legal  quality  and  character.    I  think  it  might  be  fairly  contended 
that  these  facts  show  a  kind  of  dealing  between  the  Government 
and  the  plaintiff  which  amounted  to  a  contract,  and  one  also  which 

(1)  L  L.  R.  1  Calc  11. 
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IB61       could,  if  necessary,  be  enforced.   The  negotiations  with  Kiahen 
KisHBK  "*  ^'^^^d       Madari  appear  to  have  began  on  the  12th  December, 
Chamd      1862,  when  these  persons  presented  a  petition  to  the  Collector  in 
ThbSjsobb-    which  they  asked  the  holding  of  mauza  Ramna,  and  that  the 
^^wo^lMi^^  settlement  of  that  property  be  made  with  them,  subject  to  the  con- 
m  OauMGu-   dition  of  their  paying  Rs.  500  as  Government  revenue,  and  getting 
the  jungle  cleared  within  one  year,  and  establishing  the  village. 
This  offer  was  duly  reported  to  the  Board  of  Revenue,  who,  on  the 
15th  June,  1863,  addressed  a  letter  to  the  Secretary  to  the  Qovem- 
ment,  North- Western  Provinces,  the  last  paragraph  of  which  is  as 
follows :    The  Board  recommend  that  the  offer  of  Kishen  Chand  and 
Madari  for  the  lease  of  the  village  be  approved;  the  proprietary  right 
may  be  conferred  on  them  at  the  next  settlement."  This  letter  was  at 
once  acted  upon  by  the  Government,  as  appears  from  one  addressed 
by  their  Under  Secretary  in  which  it  is  stated  that,  if  the  conditions 
offered  by  Eishen  Chand  and  Madari  are  fulfilled,  proprietary  right 
may  be  conferred  on  the  farmer  at  the  next  settlement  Kishen 
Chand  having  in  the  meantime  purchased  Madari*s  rights  had 
become  the  sole  claimant  of  the  right  offered  aod  granted.  Such 
was  the  agreement  made  with  Kishen  Chand,  and  it  appears  to 
me  that  the  argument  that  it  fulfilled  the  legal  requisities  of  a 
contract,  and  one  which  could  be  judicially  enforced  at  t/ie  suit  of 
the  Government^  might  be  reasonably  maintained.    And  if  it  doM 
be  enforced  by  the  Government  against  Kishen  Chand,  why  could  it 
not  be  equally  enforced  by  him  against  them  if  necessary  ?  Again 
there  appears  to  be  nothing  in  the  position  of  the  Government  in 
the  matter  requiring  the  exercise  of  Sovereign  rights  or  powers. 
The  Government  simply  treats  with  Kishen  Chand  as  an  owner, 
and  it  would  have  been  perfectly  competent  for  them  as  such  o?mer 
to  have  transferred  their  whole  rights  in  the  land  in  question  to  a 
third  party  absolutely,  who,  it  could  scarcely  be  contended,  had 
thereby  acquired  Sovereign  or  any  other  rights  beyond  those  of  an 
ordinary  proprietor. 

I  observe  that  Mr.  Justice  Phear  in  the  Calcutta  case,  to  which 
I  have  adverted,  refers  to  the  remedy  by  petition  of  right  as  in 
effect  showing  that  a  suit  of  the  kind  before  him  would  not  lie  ; 
but  a  careful  examination  of  the  Act  of  Parliament  amending  the 
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law  relating  to  snch  petitions,  23  and  24  Vict.,  c.  34,  will  show  1881 
that  proceedings  against  the  Crown  in  England,  even  where  there  ' 
is  a  legitimate  case  for  the  remedy,  have  in  effect  reduced  the  Chand^ 
procedure  from  the  elevation  of  prerogaurre  to  that  of  ordinary^-  Thk  Secri- 
right  as  between  subject  and  subject,  and  that  the  only  difference  taktofStatb 
is  a  mere  matter  of  form  ;  the  procedure  even  in  respect  of  peti-  Coomcil, 
iions  of  right  being  substantially  identical  with  ttiat  of  an  ordinary 
action  at  law.    And  it  is  to  be  observed  that  the  Act  in  question  is 
throughout  mandatory  and  not  in  any  way  merely  provisional  or 
conditional.    Nor  can  the  Sovereign's  fiai  that  "right  be  done" 
be  refused,  the  endorsement  to  that  effect  being  a  mere  matter  of 
form.    Of  course  the  petition,  or  suit  as  it  may  be  called,  being 
thus  admitted  to  a  hearing,  has  to  run  the  gauntlet  of  the  ordinary 
course  of  pleading  before  issue  is  joined,  and  a  demurrer  if  allowed 
might,  as  in  other  cases,  extinguish  the  claim.    Very  little  there- 
fore is  taken  by  a  reference  to  the  procedure  under  such  petition, 
the  rights  of  the  Grown  being  in  fact  given  up,  and  resort  to  the 
ordinary  tribunals  being  expressly  allowed,  not  merely  by  the 
grace  of  the  Crown,  but  by  the  express  law  provided  by  an  Act  of 
the  Legislature. 

I  have  thought  it  right  to  offer  these  observations  on  the  Gov- 
ernment's alleged  immunity  from  litigation  of  this  kind,  but  it  is 
nnnecessary  for  me  to  say  more  on  the  subject,  as  I  have  formed 
the  clear  opinion  that  the  plaintiff's  case  fails  by  reason  of  his 
non-compliance  with  the  conditions  imposed  upon  him  by  his 
contract  or  treaty,  or  whatever  it  may  be  called,  with  the  Gov- 
ernment  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed, 

CRIMINAL  JURISDICTION.  issi 

.  June  3. 

Before  Mr.  Justice  Straight.  ■  - 

EMPRESS  OP  INDIA  r.  INDARMAN. 

Obscene  Booh— Act  XLV  of  1860  (Penal  Code),  s.  29Z -Deatrnetion  of  booh  by 
order  of  Criminal  Court — Act  X  o/1872  (^Criminal  Procedure  Code),  8  418. 
A  book  may  be  obscene,  withiD  the  meaniDg  of  the  Penal  Code,  althoagh  it 
contains  but  a  single  obscene  passage. 

The  defence  to  a  charge  of  Belling  and  distribating  certain  obscene  books  wa 
that  they  were  sold  and  distribated  in  good  faith  in  prosecution  of  a  relig  tt 
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controrersy.  Held  that  the  excessive  obscenity  of  snch  books  took  away  the  p 
tectiort  which  their  controversial  nature  might  otherwise  hare  afforded  them. 
Also  that  the  intention  of  the  seller  and  distributor  mast  be  gathered  from  the 
character  of  the  matter  coniained  in  such  books.  As  he  had  chosen  to  sell  and 
distribute  what  was  obscene,  it  must  be  presumed  that  he  intended  the^natoral 
consequences  of  his  act,  namely,  corruption  of  the  minds  and  prejudice  of  the 
morals  of  the  public.  It  was  not  sufficient  for  him  to  say  that  his  intentions  weie 
good.  It  was  his  public  act  that  must  be  the  test  of  his  intentions,  and  baring  dona 
an  unlawful  act,  it  was  no  answer  to  say  that  he  thought  it  lawfuL— Q«e«»T. 
Hicklin  (1)  and  Steele  v.  Brannan  (2)  followed. 

At  the  conclusion  of  the  trial  of  a  person  for  the  sale  and  distrihation  of 
obscene  books,  the  Court  trying  him  ordered  the  destruction  of.  certain  copies  of 
such  books,  voluntarily  surrendered  by  him,  under  s.  il8  of  the  Criminal  Procedure 
Code.  Hdd  that  such  Court  was  not  empowered  by  that  section  to  make  auoh  aa 
order. 

This  was  an  application  to  the  High  Court;for  revision  of  an  order 
of  Mr.  H.  D.'O.  Moule,  Magistrate  of  the  Moradabad  District, 
dated  the  24th  July,  1880,  convicting  the  petitioner  of  the  sale  and 
distribution  of  obscene  books,  an  offence  punishable  nnder  s.  293  of 
the  Indian  Penal  Code.  The  petitioner  was  the  author  or  compiler 
of  two  works  called  respectively  " //dTw/a-i.^rtW"  and  Sam^m- 
i-Hindr  These  works  were  controversial  works  in  favour  of 
Hinduism  and  in  disparagement  of  the  Muhammadan  religion. 
They  were  printed  by  the  petitioner  and  copies  of  them  were  kept 
by  him  at  his  residence  for  sale  and  distribution.  When  the 
Magistrate  became  aware  of  the  existence  of  the  books,  he  requested 
Miv  Imdad  Ali  Khan,  CS.L,  a  Muhammadan,  one  of  his  Subor- 
dinate  Magistrates,  to  examine  the  books  and  report  on  them.  The 
Subordinate  Magistrate  did  so,  and  upon  reading  the  report  and  the 
passages  extracted,  the  Magistrate  of  the  District  instituted  criminal 
proceedings  against  the  petitioner.  The  Magistrate  at  the  trial  of 
the  petitioner  selected  two  passages  from  the  "  Sam-sam^i^Hind'' 
and  one  from  the  Hamla^i^Hindr  which  were,  in  his  opinion, 
obscene;  and  convicted  the  petitioner  under  s.  293  of  the  Penal 
Code  with  reference  to  these  passages,  sentencing  him  to  pay  a 
fine  of  Rs  500.  He  also  directed,  with  reference  to  s.  418  of 
Act  X  of  1872,  that  the  copies  of  die  books  voluntarily  surren- 
dered  by  the  petitioner  should  be  destroyed.  On  appeal  by  the  peti- 
tioner  the  Sessions  Judge  of  Moradabad, 'by  an  order  dated  the 
(1)  L.  U.,  3  Q.  B.  360.         (2)  L.  R.,  7  C.  P.  261. 
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22iid  September,  1880,  affirmed  the  conviction,  bnl  reduced  the 
sentence  to  a  fine  of  Rs.  100. 
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The  grounds  upon  which  the  petitioner,  applied  for  revision  of 
the  case  are  set  out  in  the  judgment  of  the  High  Court. 

Messrs.  Ross  and  Hillj  for  the  petitioner. 

Mr.  Colvin  and  the  Junior  Government  Pleader  (Babu  Dvsarka 
Nath  Banarji)y  for  the  Crown. 

Straight,  J.— 'This  is  an  application  for  revision,  under  s.  297 
of  the  Criminal  Procedure  Code,  of  a  decision  passed  by  the  Judge 
of  Moradabad,  on  the  22nd  September  last,  dismissing  an  appeal 
from  an  order  of  the  Magistrate  of  the  same  place,  by  which  the 
applicant  was  oonvioted  under  s.  293  of  the  Penal  Code,  and 
sentenced  to  pay  a  fine  of  Rs.  500.  The  grounds  taken  in  the 
petition  are  somewhat  prolix,  but  the  points  urged  by  the  learned 
counsel  were  shortly  as  follows:— (i)  That  the  charge  was  in- 
sufficiently stated,  in  that  it  did  not  set  out  the  several  passages 
alleged  to  be  obscene  ;  (ii)  that  the  Magistrate  should  have 
fiummoned  the  witnesses  named  by  the  defendant  ;  (iii)  that,  in 
his  judgment,  the  J udge  has  relied  upon  portions  of  the  books 
io  which  no  reference  was  made  at  the  time  of  the  hearinor  of  the 
appeal ;  (iv)  that  the  three  passages  excerpted  by  the  Magistrate 
do  not  make  the  books  obscene  books  within  the  meaning  of  the 
Penal  Code  ;  (v)  that  the  books  are  not  obscene,  and  that  the 
circumstances  of  publication  were  not  considered  either  by  the 
Magistrate  or  the  Judge  ;  (vi)  that  the  mens  rea  of  the  defendant 
was  not  established  ;  (vii)  that  the  order  for  the  destruction  of 
the  books  under  8.  418  of  the  Criminal  Procedure  Code  was 
ultra  vires ;  (viii)  that  having  regard  to  the  loss  inflicted  u  pon 
the  defendant  by  the  destruction  of  his  books,  the  fine  inflicted 
on  him  should  be  wholly  remitted.  (After  disposing  of  the 
first  three  grounds,  the  learned  Judge  continued  :)  I  cannot 
accede  to  the  principle  enunciated  in  the  fourth  ground  taken 
on  behalf  of  the  applicant,  nor  am  I  prepared  to  hold  that  a 
book  cannot  be  an  obscene  book  within  the  meaning  of  the  Penal 
Code,  if  it  only  contains  a  single  obscene  passage.  To  broadly, 
aocept  such  a  doctrine  would  to  my  mind  be  mischievous  la  the 
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extreme,  for  if  the  argament  is  of  any  value,  the  logical  conolasioii 
to  which  it  must  be  carried  is^  that  the  most  filthj  and  obscene 
matter  might  be  published  in,  and  made  part  of,  a  book,  if  it  was 
only  confined  within  a  limited  area.  I  entirely  dissent  from  any 
such  view,  and  did  the  exicrencies  of  the  case  require  it,  I  should 
most  unhesitatingly  hold  that  the  matter  appearing  at  page  94  of 
the  Ilamla-irHind  was  abundantly  sufficient  to  constitute  that 
work  an  obscene  book  and  a  fit  subject  for  prosecution. 

The  substantial  case  for  the  applicant,  however,  is  contained  in 
the  fifth  and  sixth  of  the  grounds  set  out  above,  and  to  put  it  shortiy 
it  is  this,  that  the  Sam-sam-i-nind  and  Hamla-i'Hind  are  not 
obscene  books,  and  that  they  were  published  bond  fide  and  with  a 
good  intention  in  prosecution  of  a  controversy  between  the  Hindus 
and  Musalmans  of  Moradabad,  respecting  the  relative  meritfl  of  the 
Hindu  and  Muhammadan  religions.  This  contention  involves  two 
considerations  :  first,  are  the  books  obscene  in  fact  ?  second,  if  they 
are,  were  the  circumstances  of  publication  such  as  to  justify  it  in  point 
of  law.  As  to  the  former  of  these  points,  both  the  Magistrate  and 
the  Sessions  Judge  have  decided  that  the  books  are  obscene,  and 
with  their  findings  in  this  respect  it  is  not  competent  for  me  to 
interfere  in  revision,  though  I  may  add  1  entirely  approve  of  the 
conclusions  at  which  they  arrived  upon  this  point.  For  my  own 
satisfaction,  and  to  enable  me  to  deal  properly  with  the  case  as  a 
whole,  I  thought  it  right  to  have  a  considerable  portion  of  both 
pampheis  translated,  and  I  have  no  hesitation  whatever  in  saying 
that  each  of  them  contains  a  large  amount  of  obscene  matter.  The 
whole  case  for  the  applicant  is  therefore  narrowed  down  to  this 
single  question,  were  the  two  books  published  by  him  under  such 
circumstances  that  their  publication  was  legally  justifiable?  Now 
it  is  said  that  there  was  a  controversy  between  the  Hindus  and 
Musalmans  of  Moradabad  concerning  their  several  religions,  and 
that  books  of  a  like  kind  to  the  Sam-gam-i-Hind  and  the  Hamla-i" 
Hind  had  been  printed  and  promulgated  by  the  Musalmans  in  that 
city  and  elsewhere.  I  will  assume  this  to  be  correct,  and  that  those 
works  contained  the  most  oflFensive  and  obscene  allusions  to  the 
deities  of  the  Hindus,  and  to  subjects  and  things  held  in  veneration 
by  them;  and  that  they  were  ia  the  fullest  sense  of  the  term  objec- 
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tionable  and  insalting*    But  it  is  in  so  strongly  urging  this  cir-  1881 
onmstance  as  the  basis  of  his  defence  that  the  fallacy  and  weak-  „ 

Kmprrbs  01* 

ness  of  the  applicant's  answer  to  the  charge  made  against  him  are  Ikdia 
manifested.  Because  the  Mohammadans^  pleads  he,  have  pablish-  Ikdasmav* 
ed  filthy  and  revolting  matter  about  my  deities  and  my  religion, 
therefore  I  was  justified  in  retaliating  in  a  similar  fashion.  This 
is  a  somewhat  novel  mode  of  condacting  a  controversy.  This  is  no 
agitation  of  contrary  opinions  according  to  the  well  understood  and 
generally  accepted  meaning  of  the  word  controversy,  but  a  mere 
retorting  of  foul  and  indecent  abuse  for  foul  and  indecent  abuse, 
which  it  would  be  intolerable  should  be  permitted  in  any  civilized  so- 
ciety. It  is  worse  than  no  argument  to  say  that  because  somebody 
else  has  committed  an  oflTence  against  you,  you  should  have  free  leave 
and  license  to  commit  a  similar  ofience  against  that  somebody.  As- 
suming that  the  Muhammadans  were  guilty  of  all  that  the  applicant 
and  his  party  a;llege  against  them,  and  that  they  ought  to  have 
been  punished,  this  is  no  justification  for  the  dissemination  of 
matter  such  as  that  to  be  found  in  the  two  books  the  subject 
of  the  present  prosecution.  For  any  man  to  suppose  that  the 
cause  of  his  religion  could  be  benefited  by  the  publication  of 
works  of  such  a  character,  would  indicate  a  depravity  of  moral 
sense  and  mental  incapacity  with  which  I  should  be  slow  to  credit 
a  person  of  the  apparent  intelligence  of  the  applicant  or  indeed 
any  other  educated  native.  If  the  Musalmans  had  published  and 
promulgated  disgusting  anecdotes  and  stories  concerning  Vishnu, 
Brahma,  and  Mahadeo,  in  what  way  could  it  help  the  cause  of  the 
Hindu  faith  in  the  controversy  with  its  assailants  to  publish,  for 
example,  matter  like  that  to  be  found  at  pages  Stand  52  of  the 
Sam-sam-i-Hindj  and  pages  62  and  94  of  the  Hamla-i'Bind  ?  £ 
care  not  whether  these  passages  are  quoted  from  other  books  or 
whether  they  originated  in  the  brain  of  the  applicant,  they  are 
revolting  and  obscene,  and  it  is  really  shocking  to  think  that  any 
person  possessed  of  common  decency  could  have  brought  himself 
to  publish  them.  No  one  would  wish  to  interfere  with  the  publi- 
cation of  such  things  as  are  necessary  for  the  legitimate  purposes 
of  controversy,  or  for  the  discussion  of  any  religious  or  social  ques- 
tions in  the  fullest  and  freest  manner,  but  there  are  limits  of  de- 
cency which  must  not  be  transgressed,  and  it  is  by  their  very  ex- 
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1^81  cess  of  all  boauds  of  propriety  that  the  protection,  which  the 
Smprbss  of  *PP^"^nt's  books  mififht  otherwise  have  had  accorded  thein^  is  takea 
India  away.  Literature  of  such  a  kind  could  not  but  be  calculated  to 
IffDAKMAii;  have  the  most  pernicious  influence  upon  the  minds  of  many  of  those 
into  whose  hands  it  would  come,  by  directly  appealing  to  their  im- 
pure instincts  and  thoughts,  and  it  is  simply  idle  to  contend  that 
good  morals  would  not  be  prejudiced  by  it.  But  it  was  also  urged 
by  the  applicant's  counsel  that  the  moral  standard  and  condition 
of  those  who  were  likely  to  buy  such  books  was  an  important 
element  for  consideration,  in  the  case,  and  that  both  the  Magistrate 
and  Judge  should  have  taken  evidence  upon  this  point.  I  am 
not  quite  sure  i\hether  I  rightly  understand  the  argument.  If  it 
means  that  the  Hindus  and  Musalmans  of  Moradabad  are  mentally 
and  morally  of  so  low  a  type  that  what  would  appear  obscene  to 
an  ordinary  nature  would  not  so  present  itself  to  their  eyes,  I  can- 
not for  a  moment  seriously  entertain  the  contention.  I  can  con- 
ceive no  grounds  of  propriety  or  justice  upon  which  any  such 
consideration  should  be  taken  into  account,  in  determining  either 
the  character  of  the  incriminated  books  or  the  guilt  of  their  author. 
The  question  of  obscenity  or  no  obscenity  cannot  be  subjected  to  any 
such  fluctuating  test,  but  must  be  answered  in  a  broad  and  intelli- 
gible manner,  such  as  will  be  comprehensible  and  commend  itself  to 
the  majority  of  ordinary  and  decent  minded  persons.  If,  however, 
the  argument  of  the  applicant's  counsel  means  that  the  controver- 
sialists who  were  likely  to  purchase  the  Sam'sam-i-Hind  and  the 
Hamla-i'Hind  would  be  so  inflamed  with  the  spirit  of  controversy 
that  the  books  would  not  seem  obscene  to  them,  nor  could  they  be 
injuriously  afiPected,  his  proposition  seems  to  me  even  more  un- 
tenable. In  dealing  with  a  question  of  this  grave  public  import- 
ance, it  will  not  do  to  speculate  as  to  who  is  or  is  not  likely 
to  buy  the  work.  In  this  case,  it  is  proved  beyond  dispute 
that  the  books  were  sold  at  a  price  within  anybody's  reach  ;  that 
they  were  readily  obtainable ;  and  that  no  limitation  or  reservation 
was  made  as  to  the  age  or  class  of  persons  by  whom  they  could 
be  purchased.  In  short,  it  is  clear  that  they  were  open  to  the 
public  and  that  any  member  of  the  community  upon  payment 
of  his  eight  annas  could  get  a  copy.  The  notion,  therefore,  that  their 
circulation  was  restricted  to  the  controversialiets  of  Moradabad^  a 
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very  hazy  and  indefinite  body  of  persons  by  the  way,  is  directly  ^881 
negatived.  But  even  had  it  been  otherwise,  I  should  have  felt  myself   Enpnggg  oi 
bonnd  to  hold  that  neither  the  necessities  of  controversy  nor  a  India 
defence  of  the  Hindu  religion  from  the  attacks  of  the  Muhammadans  Indabman. 
justified  the  excess  of  obscenity  to  be  found  in  the  pages  of  these  two 
books.   As  I  have  already  remarked,  it  is  indiflerent  whether  the 
applicant  himself  originated  the  indecent  matter,  or  took  it  literally 
or  in  a  garbled  form  from  the  works  of  other  authors.    There  it  is  in 
his  books,  and  he  is  equally  responsible  for  it  in  the  one  case  as  in 
the  other.  The  observation  that  many  works  of  a  similar  description 
have  escaped  prosecution  is  wholly  beside  the  question.    There  are 
many  books  in  many  languages  which,  if  brought  to  the  test  of  public 
trial,  could  not  but  be  pronounced  obscene.    But  the  immunity  they 
have  so  far  enjoyed  is  not  because  the  law  was  not  strong  enough  to 
reach  them,  but  because  its  aid  has  not  been  invoked,  or  the  authorities 
have  thought  it  wiser  not  to  put  it  into  force.    With  regard  to  the 
question  of  the  intention  of  the  applicant  in  publishing  the  two 
books,  it  is  scarcely  necessary  to  say  more  than  this,  that  it  must 
be  gathered  from  the  character  of  the  matter  to  be  found  in  them« 
If  he  has  chosen  to  print  what  a  competent  tribunal  has  declared 
to  be  obscene,  there  is  no  alternative  open  but  to  presume  that  he 
intended  the  natural  consequences  of  his  act,  namely,  corruption  of 
the  minds  and  prejudice  of  the  morals  of  the  public.    It  is  not  suffi- 
cient for  the  applicant  to  say,  my  private  motives  and  objects  were 
dictated  by  a  laudable  and  hooest  desire  to  expose  the  errors  and 
fallacies  of  the  Muhammadan  creed,  to  prevent  its  obtaining  con^ 
verts,  and  to  vindicate  my  own  religion  from  the  attacks  of  those 
who  had  assailed  it.    It  is  his  public  conduct  that  must  be  the  test 
of  his  intention,  and  having  done  an  unlawful  act,  it  is  no  answer 
to  say  that  he  thought  it  was  lawful.    This  principle  is  clearly  laid 
down  in  the  case  of  Queen  y.  Hicklin  (1),  a  well  known  and  gene- 
rally accepted  authority  which  was  adopted  by  the  Court  of  Com- 
mon Pleas  in /Sto^!^  Y.  Brannan  (2).  Such  being  the  views  I  enter- 
tain, I  am  clearly  of  opinion  that,  so  far  as  the  application  invites  a 
revision  of  the  conviction  of  the  applicant^  it  cannot  he  entertained 
and  must  be  rejected.    I  think  the  Magistrate's  decision  that  an 
offenoe  bad  been  committed  under  s.  293  of  the  Pei  al  Code  was  a 
(1)  L.  B.,  8  Q.  B.  ZOO.      (2)  L.  B.,  7  C,  P.  261  . 
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most  proper  one,  and  that  the  Sessions  Judge  rij^htlj  decUned  to 
disturb  it  in  appeal. 

With  regard  to  the  seventh  ground  nrged  in  the  petition,  it 
appears  to  me  that  it  has  foroe.  I  io  not  think  the  Magistrate 
was  empowered  by  s.  418  of  the  Criminal  Prooednre  Code  to 
direct  the  destruction  of  the  books  surrendered  by  the  applicant. 
I  am  far  from  saying  that  it  would  not  have  been  a  most  proper 
order  for  Iiim  to  make,  if  express  sanction  had  been  giren  him  by 
law  to  do  so,  but  in  my  judgment  it  would  be  placing  a  very 
strained  construction  upon  the  words  of  s,  418  to  hold  them  as  giv- 
ing him  any  such  authority.  I  am  glad  to  observe  that  in  cl.  532  of 
the  proposed  new  Code  of  Criminal  Procedure  a  specific  provision 
on  the  subject  finds  a  place,  though  I  may  perhaps  add,  having 
regard  to  the  fact  in  the  present  case  that  the  applicant  voluntarily 
handed  over  all  the  copies  of  his  two  books  to  the  Magistrate,  that  it 
would  be  more  convenient  if  no  such  limitation  were  made  as  might 
be  inferred  from  the  words — which  remain  in  the  possession 
or  power  of  the  person  convicted."  I  have  only  further  to  remark, 
with  respect  to  the  seventh  ground  urged  for  revision,  that  the  bo<^ 
having  been  destroyed,  it  is  obvious  I  can  pass  no  order  about  them, 
which  could  have  any  practical  efiect.  (The  learned  Judge  then 
proceeded  to  dispose  of  the  eight  ground.) 

Application  refected. 


APPELLATE  CIVIL. 


Btfore  Mr,  Justice  Straight  and  Mr.  Justice  DvthoU, 

AHMAD  ATA  (Plaintiff)  v.  MATA  BADAL  LAL  (Dsfbitdant).* 

Death  of  plaintiff •appellant'^Order  directing  suit  to  abate — Appeal — Act  X  of 
1877  {Civil  Procedure  Code),  ss.  2,  366,  588  (18). 

Ad  appellate  Coart  rejected  the  application  of  the  legal  representatlTe  of  a 
deceased  sole  plalDtiff-appellant  to  enter  his  name  in  the  place  of  soch  af^Uaai 
on  the  record,  on  the  ground  that  such  application  had  not  been  made  within  tiie 
time  limited  by  law,  and  passed  an  order  that  the  soit  should  abate.  ffeU  that 
the  order  of  the  appellate  Court,  passed  under  the  first  paragraph  of  s.  366  of  Act 

•Second  Appeal,  No.  11  of  1881,  from  a  decree  of  M,  S.  Howell,  Esq  ,  Judge  of 
Jaiinpur,  dated  the  29th  September,  1880,  affirming  a  decree  of  Pandit  boti  Bekari 
Lai,  Munsif  of  Jaonpor,  dated  the  15th  December,  1879. 
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X  of  1877,  not  being  appealable  under  d.  (J8),  s.  588  of  that  Act,  nor  being  a  1881 
decree  within  the  terms  of  s.  2  from  which  a  second  appeal  would  lie,  was  not  ■ 


This  suit  was  instituted  by  one  Jokhan  Bibi.  The  Court  of 
first  instance  dismissed  the  suit^  and  on  the  20th  January,  1880, 
Jokhan  Bibt  preferred  an  appeal  from  its  decree.  On  the  4th 
June,  1880,  while  this  appeal  was  pending,  Jokhan  Bibi  died.  On 
the  28th  September,  1880,  while  the  appeal  was  still  pending, 
Ahmad  Ata,  the  husband  and  legal  representative  of  Jokhan  Bibi, 
applied  to  the  lower  appellate  Court  to  have  his  name  entered  on 
tlie  record  in  her  place.  The  lower  appellate  Court  rejected  this  ap- 
plicatioUy  on  the  ground  that  it  had  not  been  make  within  the  time 
allowed  by  law,  and  that,  assuming  that  it  might  be  admitted  after 
time  when  the  applicant  showed  that  he  had  sufficient  cause  for 
not  presenting  it  within  time,  the  applicant  had  not  shown  sufBci-^ 
ent  cause  for  not  presenting  it  within  time;  and  made  an  order 
under  s.  366  of  Act  X  of  1877    that  the  suit  should  abate." 

Ahmad  Ata  appealed  to  the  High  Court,  contending  that  the 
lower  appellate  Court  was  not  competent  to  strike  off  the  appeal;'* 
and  that  he  had  sufficient  cause  for  not  making  his  application 
within  time* 

Mnnshis  BmutnaH  Br<uad  and  Sukh  Ram,  for  the  appellant* 
Munshi  Kashi  Prasad,  for  the  respondent. 

The  High  Court  (Straight,  J.,  and  Ddthoit,  J.,)  delivered  the 
following  judgment : — 

STRAiaHT,  J. — A  preliminary  objection  is  taken  by  the  pleader 
for  the  respondent  to  this  appeal  being  entertained.  He  argues 
that  the  order  of  the  lower  appellate  Court,  passed  under  the  first 
paragraph  of  s.  366  of  the  Civil  Procedure  Code,  is  not  appealable 
under  cl.  (18),  S.  588  of  the  same  Act,  nor  is  it  a  decree  within  the 
terms  of  s*  2  from  which  a  second  appeal  would  lie.  We  are  of 
opinion  that  this  contention  has  force,  and  that  it  is  fatal  to  the 
appeal,  which  must  be  dismissed  with  costs. 


appealable. 


Ahmad  Ata. 
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Bifore  Mr.  Justice  Straight  and  Mr.  Justice  Duthoit. 


BHAWANI  PEASAD  SlNGfH  (Dbfbndaiit)  v.  BISHESHAH  PRASAD  lilSB 

AFD  OTBBBS  (f^LilKTIVFS).* 


tation  nms-^Aet  XV  of  1877  (Limitation  Act),  §ch.  u,  Nos.  91,  llAr^-EquitabU 


B,  and  O  roed  to  cancel  a  lease  of  certain  land  on  the  ground  that  the  letior 
was  not  competent  to  grant  the  same,  the  defendants  being  the  lessor  and  the  lessee. 
The  lessee's  defence  to  the  suit  was  that  Che  lease  had  been  executed  with  B^m  know- 
ledge,  who  caused  it  to  be  attested  and  registered  ;  that  it  was  recognized  and  adopted 
by  t  and  <?,  who  allowed  the  lessee  to  take  possession  of  such  land  and  had  accepted 
rent  from  him  in  respect  thereof ;  that  under  these  circumstances  the  plainti£b  were 
estopped  from  denying  the  lessor's  competency  to  grant  the  lease ;  and  thMt  the  suit 
was  barred  by  limitation^  as  naore  than  three  years  had  dapsed  from  the  date  of  the 
lease.  The  lower  appellate  Court  affirmed  the  decree  of  the  Court  of  first  instance  io 
the  favour  of  the  plaintiflh  on  the  ground  that  the  lessee  was  aware  that  the  lessor  was 
not  competent  to  grant  the  lease.  Held,  on  second  appeal  by  the  lessee,  that  ther 
limitation  applicable  to  the  suit  was  to  be  foimd  in  No.  91,  sch.  ii  of  Act  XY  of  1877, 
and  not  No.  114,  that  last  article  referring  to  the  rescission  of  contracts  as  between 
promisors  and  promisees,  and  not  to  suits  by  third  parties  to  haye  an  instrument 
cancelled  or  set  aside  ;  and  that,  as  regards  inasmuch  as  the  existence  of  the  lesM 
became  known  to  him  at  the  time  of  its  execution,  and  three  years  from  that  time  had 
expired,  the  suit  was  barred  by  limitation. 

The  proper  issues  as  between  P  and  Q  and  the  leasee  framed  and  remitted  for 

trial. 

Thb  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Coart  remanding  the  case 
under  s.  566  of  Act  X  of  1877. 

Babu  Baroda  Prasad  Ghose^  for  the  appellant. 

The  Senior  Oovemment  Pleader  (Lala  Juala  Prasad)  and  Moo^ 
shi  Hanuman  Prasad^  for  the  respondents. 

The  High  Court  (Straight,  J.,  and  Duthoit,  J.,)  made  the 
following  order  of  remand  : — 

Straight,  J. — This  is  a  suit  for  possession  of  4  bighas  ISf  biswas 
of  land  situate  in  mauza  Singhnr,  patti  Awal,  by  cancelment  of  an 
istimraripatta of  the  8th  June,  1876,  granted  by  one  Lachmi  Euar, 
defendant  in  the  present  suit  to  Bhawani  Prasad  Singh,  defendant- 
appellant,  and  for  mesne  profits  of  1284,  1285,  and  1286  fasli.  The 

♦  Second  Appeal,  No.  10  of  1881,  from  a  decree  of  M.  Brodharsi,  Bsq^ 
Judge  of  BenareR,  dated  the  29tb  September,  1880,  modifying  a  decre«  of  Baba 
Mirtonjoy  Mukarji,  Munsif  of  Benaresi  dated  the  17th  June,  1880. 


Suit  to  cancel  inttrument — Suit  for  the  resdsaion  of  a  contract — Ttme  from  vhidi  lhd» 


estoppel 
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plaintiffs-respotidents  Bisheshar  Prasad  and  Bhagwail  Prasad  are 
the  sons  of  one  Sheo  Bakhsh  Rai,  and  they  had  two  brothers,  Durga 
Prasad  and  Gaya  Prasad.    Durga  Prasad  had  two  sons,  Bhairon 
Prasad  and  Raghubir  Prasad,  who  died  leaving  their  widows  Laohmi 
Kaar  defendant,  and  Bakht  Knar  now  deceased,  them  surviving.  Go- 
pal  Ohand,  plaintiff-respondent,  purchased  the  share  of  Gaya  Prasad, 
tind,  having  brought  a  suit  for  possession  of  it  against  Lachmi  Knar, 
jSisheshar  Prasad  and  Bhagwan  Prasad,  obtained  a  decree  on  the 
i9th  August,  1876.    While  this  suit  was  in  progress,  namely,  on  the 
8th  June,  1876,  Lachmi  Knar  granted  the  perpetual  lease  now  in 
question  to  Bhawani  Prasad,  appellant    The  substantial  defence 
J>ut  forward  is  that  the  patta  was  executed  by  Lachmi  Kuar 
Ijfith  the  knowledge  of  Bisheshar  Prasad,  who  caused  it  to  be 
kttested  and  registered;  that  it  was  recognised  and  adopted  by 
Bhawani  Prasad  Singh  and  Gokal  Ohand,  who  allowed  the  defen- 
dant to  take  possession  of  the  land,  and  who  had  received  rent 
from  him  in  respect  of  it ;  and  that  the  proceedings  not  having  been 
instituted  within  three  years  from  the  date  of  the  leasef,  the  claim 
was  barred  by  limitation,    llie  Munsif  decreed  in  favour  of  the 
plaintiffs,  except  as  to  the  mesne  profits  for  1284  and  1285  fasli, 
vrhich  he  refused,  allowing  for  1286  only.    The  defendant  Bhawani 
Prasad  Singh  appealed  to  the  Judge,  the  plaintiffs  lodging  object 
tions  utider  s.  561  of  the  Civil  Procedure  Code,  with  reference  to 
the  mesne  profits  for  1286  fasli.    From  the  judgment  of  the  lowei^ 
appellate  Court  it  appears  that  the  pleas  of  the  appellant  of  limita- 
tion, to  the  jurisdiction  of  the  Civil  Court  to  try  the  suit,  and  for 
the  allowance  of  mesne  profits  for  1286  were  abandoned,  and  that 
the  sole  point  relied  on  by  him  was  that,  as  Bisheshar  Prasad  and 
Bhagwan  Prasad  (Gokul  Chand  not  being  mentioned),  plaintiffs, 
recognised  the  proprietary  title  of  Lachmi  Kuar  by  allowing  her  to 
execute  the  lease  and  subsequently  adopting  the  appellant  as  lessee, 
they  were  now  estopped  from  denying  her  title  to  grant  it.  The 
Judge  remarks  t    Palpably  Laohmi  Kuar  had  iio  right  to  grant  a 
pierpetual  lease  to  Shav^ani  Prasad,  and  the  latter  person  undoubt- 
edly was  not  misled,  but  was  well  aware  of  the  real  state  of  things, 
for  he  himself  had  been  the  kaAnda  or  agent  of  Lachmi  Kuar,  and 
his  son  Ujagar  Singh  held  the  same  post  at  the  time  the  utimrari 
patta  was  executed.'^    Upon  this  view  he  dismissed  the  appeal,  at 
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the.  same  time  allowing  the  objections  of  the  plaintiffs  to  the  extent 
of  the  two-third  mesne  profits  claimed  by  BLsheshar  Prasad  and 
Bhagwan  Prasad.  Bhawani  Prasad  Singh,  defendant,  now  appeals 
to  this  Oonrt,  and  pleads,  first,  that  the  suit  is  barred  bj  limitation  ; 
secondly,  that  Qokal  Chand  being  a  stranger  has  no  right  to 
sne ;  thirdly,  that  Bisheshar  Prasad,  having  acted  as  agent  for 
Lachmi  in  and  about  the  exeoation  of  the  lease,  is  estopped  from 
now  denying  her  title  to  grant  it.  Gokal  Chand,  plaintiff",  also  filed 
objections  under  s.  561  of  the  Civil  Procedure  Code  to  the  disallow^ 
anee  of  his  proportion  of  the  mesne  profits  for  1284  and  1285  fiisli« 

With  regard  to  the  plea  of  limitation,  although  it  seems  to  have 
been  abandoned  in  the  lower  appellate  Court,  we  must  of  neoes«ity 
notice  it,  now  that  it  is  pressed  here.    Looking  at  the  frame  of  the 
suit,  its  primary  object  is  undoubtedly  to  obtain  the  canoelment  of 
the  isttmrari  patta^  and  we  therefore  think  that  the  limitation 
applicable  is  to  be  found  in  art.  91,  sch.  ii  of  Act  XV  of  1877,  name-' 
ly,  three  years.    The  appellant's  pleader  suggested  art.  114,  but  that 
obviously  refers  to  the  rescission  of  contracts  as  between  promisors 
and  promisees,  and  not  to  suits  by  third  parties  to  have  an  instru- 
ment cancelled  or  set  aside.    This,  however,  does  not  materially 
affeot  the  case,  as  limitation  under  either  artiole  has  to  be  calculated 
Upon  the  same  principle.   The  test  in  the  present  case  is,  when 
did  the  facts  entitling  the  plaintiffs  to  have  the  lease  cancelled 
first  become  known  to  them  ?    With  regard  to  Bisheshar  Prasad, 
it  is  admitted  that  he  knew  of  the  execution  of  the  patta^  for  he  got 
it  attested  and  registered,  and  he  was  therefore  as  well  aware  in 
June,  1876,  as  he  is  now,  of  all  the  facts  invalidating  that  instru- 
ment, upon  the  strength  of  which  he  bases  the  present  suit  Under 
these  circumstances  we  are  of  opinion  that,  so  far  as  Bisheshar 
Prasad  is  concerned,  the  plea  of  limitation  should  prevail,  and  to 
this  extent  the  appeal  must  be  decreed  with  costs,  and  the  relief 
asked  by  Bisheshar  Prasad  refused.    With  regard  to  the  plaintiffs 
Bhagwan  Prasad  and  Ookal  Chand,  the  question  of  limitation 
presents  different  considerations.    Their  allegation  was  that  the 
existence  of  the  lease  first  came  to  their  knowledge  in  Novemberi 
1878,  and  if  this  be  correcc,  their  suit  is  in  time.    But  the  judgments 
of  both  the  lower  Court  are  silent  upon  this  point,  and  before  we 
can  finally  dispose  of  this  appeal,  so  far  as  it  affects  them,  we  must 
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obtain  a  clear  finding  as  to  the  date  on  which  they  learnt  for  the 
first  time  that  Lachmi  Knar  had  executed  the  istimrari  patta.  The 
plea  as  to  the  plaintiff  Gokal  Chand's  capacity  to  sue  has  no  force. 
He  was  the  transferee  of  the  rights  of  Gaya  Prasad,  and  stands  in 
his  shoes,  and  is  therefore  clearly  entitled  to  prefer  the  present  claim. 
The  question  of  estoppel  has  been  dealt  with  by  the  Judge  in 
the  passage  already  referred  to  in  this  judgment,  and  it  is  unneces- 
sary to  discuss  it  so  far  as  it  aflfects  Bisheshar  Prasad,  because  we 
have  excluded  him  from  relief  on  the  ground  that  the  suit  is 
barred  by  limitation.    Had  it  been  otherwise,  the  further  question 
would  have  arisen  whether  he,  being  in  pari  delicto  with  Bhawani 
Prasad,  who  was  in  possession,  in  the  matter  of  the  execution  of 
the  lease,  could  properly  maintain  a  suit  to  set  it  aside.    This  point 
may  hereafter  present  itself,  with  reference  to  Bhagwan  Prasad  and 
Gokal  Chand,  though  the  determination  of  it  will  greatly  depend 
Hpon  the  finding  returned  to  us  by  the  lower  appellate  Court  upon 
the  issues  now  remitted.    Our  present  order  must  therefore  be 
that  the  appeal,  in  so  far  as  it  relates  to  Bisheshar  Prasad,  will  be 
decreed  wiiii  costs  in  proportion.    With  regard  to  Bhagwan  Pra- 
sad and  Gokal  Chand,  we  remand  the  case  under  s.  666  of  the  Civil 
Procedure  Code  for  determination  of  the  following  issues:  (i) 
When  did  Bhagwan  Prasad  and  Gokal  Chand  first  become  aware 
of  the  existence  of  the  istimrari  patta  of  the  8th  June,  1876?  (ii) 
Have  they,  by  any  declaration,  act  or  omission,  intentionally  caused 
or  permitted  Bhawani  Prasad  Singh,  defendant,  to  believe  that 
Lachmi  Kuar  had  a  proprietary  title  in  the  4  bighas  19  biswas 
granted  by  the  lease,  and  if  so,  what  was  the  nature  of  such  decla- 
ration, act  or  omission?  (iii)  Assuming  that  Bhawani  Prasad 
Singh,  defendant,  knew  that  Lachmi  Kuar  had  no  proprietary  right 
in  the  land,  did  Bhagwan  Prasad  and  Gokal  Chand  lead  him  to 
believe  that  they  acquiesced  in,  and  consented  to,  her  granting  the 
lease.   The  findings  when  recorded  will  be  returned  to  this 
Court,  and  ten  days  will  be  allowed  for  objections  from  a  date  to 
be  fixed  by  the  Registrar.    The  objections  of  Gokal  Chand  under 
fl.  561  will  be  dealt  with  hereafter,  when  the  final  order  is  passed 
disposing  of  the  appeal. 
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1881  Be/are  Sir  Robert  Siuari,  Kl.,  CTiief  Justice,  and  Mr.  Juitiee  SfnUghL 

Jtme  14. 

J  u    DABI  DIN  BAI  (Plurtiif)  v.  MUHAMMAD  ALI  and  others  (DMSDim)* 

Fre^piion^  Conditional  decree — Act  X  of  1877  {Civil  Procedure  Code),  m.  214— 
Computation  of  period  specified  for  payment  of  purchase-money. — Holiday. 

The  deoree  in  a  Buit  to  enforce  a  right  of  pre.emptioD»  dated  the  12th  DeceoH 
ber,  1879,  declared  that  the  plaintiff  should  obtain  possession  of  the  property  on 
payment  of  the  purchase*money  **  within  thirty  days,"  hut  that  if  such  money  waa 
not  so  paid,  the  suit  should  stand  dismissed.  The  period  specified  in  the  decree 
for  the  payment  of  the  purchase-money,  the  day  on  which  the  decree  was  made 
not  being  computed,  expired  on  the  llth  January  following.  That  di»y  waa  a 
Sunday  :  the  plaintiff  paid  the  purchase-money  into  court  on  the  next  day,  the 
12th  January.  Held  that,  inasmuch  us  the  day  on  which  the  decree  was  made 
ahould  not  be  taken  into  account  in  computing  the  period  specifieii  in  the  decree 
for  the  payment  of  the  purchase-money,  nor  the  last  day  of  that  period,  that  day 
being  a  Sunday,  the  plaintiff  had  eomplied  with  the  condition  imposed  on  him 
by  the  decree. 

Semble  that»  if  the  plaintiff  had  actually  failed  to  deposit  the  purchase-money 
within  thirty  days  as  directed  by  the  decree,  his  suit  would  hare  been  liable  to  be 
dismissed,  as  he  could  not  hare  claimed  to  have  such  period  computed  from  the 
date  the  decree  became  final. 

The  plaintiff  in  this  suit  claimed  to  enforce  a  right  of  pre- 
emption. The  Court  of  first  instance  gave  him  a  decree,  bearing 
date  the  12th  December,  1879.  This  decree  directed  that  the 
plaintift  should  obtain  possession  of  the  property  in  suit  on  pay- 
ment of  the  purchase-money  "  within  thirty  days,  "  and  that,  if 
the  purchase-money  were  not  paid  within  that  period,  the  decree 
should  be  extinguished."  The  period  specified  in  the  decree  for 
the  payment  of  the  purchase-money,  the  day  on  which  the  decree 
was  made  not  being  computed,  expired  on  the  llth  January,  1880.. 
That  day  was  a  Sunday:  the  plaintiff  paid  the  purchase-money 
into  court  on  the  next  day,  the  12th  January.  On  appeal  by  tho^ 
defendants  from  the  decree  of  the  Court  of  first  instance  it  was, 
contended  on  their  behalf  that  that  decree  should  be  set  aside,  as. 
the  plaintiff  had  not  deposited  the  purchase-money  within  the  period 
specified  in  the  decree.  The  lower  appellate  Court  allowed  this 
contention. 

•  Second  Appeal,  No.  912  of  1880,  from  a  decree  of  H.  D.  Willock,  Esq^  Judge 
of  Azamgarh,  dated  the  Iht  May,  1880,  reyeraing  a  decree  of  Mirza  Kamar-ud-diil 
Ahmad,  Munsif  of  Azanigarh,  dated  the  12th  December,  1879. 
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On  second  appeal  to  the  High  Coart  the  plaintiff  contended  (Q 
that  the  perio  l  for  the  payment  of  the  purchase-money  into  court 
specified  in  the  decree  of  the  Court  of  first  instance  should  be 
computed  from  the  day  on  which  that  decree  became  final ;  and 
(ii)  that,  as  suoh  period  only  began  to  run  on  the  13th  December^ 
'and  as  the  11th  January,  being  a  holiday,  should  not  be  computed^ 
the  purcbase-money  had  been  deposited  within  time. 

Mr.  Niblett  and  Lala  Jokhu  Lal^  for  the  appellant. 

The  Senior  Government  Pleader  (Lala  Junla  Prasad)  and  Mun- 
shis  Banuman  Prasad  and  Kashi  Prasad^  for  the  respondents. 

The  High  Court  (Stuart,  C.  J.,  and  Straight,  J.,)  delivered 
the  following  judgments  : — 

Straight,  J. — It  seems  to  me  that  this  appeal  must  prevail, 
and  that  the  ease  should  be  remanded  back  to  the  Judge  for  deci- 
sion on  the  merits,  he  having  disposed  of  it  on  a  preliminary  point. 
It  does  not  appear  to  me  to  be  necessary  to  discuss  the  first  plea 
urged  by  the  appellant.  The  Munsif  was  acting  within  the  powers 
given  him  by  s.  214  of  the  Procedure  Code,  and  I  am  by  no  means 
prepared  to  hold  that,  had  the  pre-emptor  actually  failed  to  pay 
the  purchase-money,  directed  to  be  deposited  by  the  decretal  order, 
within  thirty  days,  his  suit  would  not  have  been  liable  to  be  dis- 
missed. But  as  a  matter  of  fact,  I  cannot  see  that  there  has  been 
any  breach  of  the  condition  imposed  by  the  Munsif  as  to  payment 
into  court  of  the  pre-emption  amount.  His  judgment  was  passed 
upon  the  12th  December,  1879,  and  it  certainly  would  be  straining 
matters  to  hold  that  any  portion  of  that  day  was  to  be  taken  into 
aooonnt,  in  computing  the  period  allowed  to  the  pre-emptor  to 
satisfy  the  vendees  and  secure  full  effect  to  his  decree.  Thirty  clear 
days,  which  it  must  have  been  intended  he  should  have,  would 
have  given  him  until  the  11th  January  following,  but  this  happen- 
ed to  be  a  Sunday,  and  the  amount  was  duly  deposited  on  Monday^ 
the  12th.  It  seems  to  me,  therefore,  only  reasonable  to  regard 
this  as  a  compliance  with  the  c«>ndition  imposed  by  the  Munsif^ 
and  in  adopting  a  contrary  view,  the  Judge  acted  erroneously.  I 
would  aocordingly  decree  the  appeal,  reverse  the  decision  of  the 
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1881  loweF  appellate  Court,  apj  remand  the  case  for  replacement  on  tbo 
^^^^  j^^^     file  and  disposal  npon  the  merits.    Costs  ^ill  follow  the  result 


^-  Stuart,  C.  J. — I  approve  of,  and  concur  in,  the  order  of  remand 

Au.        proposed  by  Mr.  Justice  Straight. 

Cause  remanded^ 


Before  Bir.  Juiiiee  Straight  and  Mr.  JutUce  Duihofl^ 
MAUJI  BAM  fPLAiimpp)  v.  TAR  A  SINGH  (Dbfekdamt).  • 

Guardian  and  Minor — Mortgage  withpvt  the  sanction  of  the  dvU  Oourt-^A^t  XI, 
0/1858,  «.  18—  Void  Contract— Rati fieation  bp  minor, 

A  minor  cannot  ratify  a  i^ortgage  of  his  immoreable  property  made  bj  bN 
guardian  appointed  under  Act  XL  of  1858,  without  the  sanction  of  the  Ciril  Coi|rty 
such  a  mortgage  being  under     18  of  that  Act  fold  ah  initio. 

The  facts  of  this  case  are  sufficiently  stated  for  tb^  purposes 
of  this  report  in  the  judgment  of  the  High  Court, 

Munshi  Hanuman  Prasad,  for  the  appellant. 

Pandit  Ajudhia  Sath  a^d  Munshi  I^ashi  Prasad,  for  the  ret? 
pondent* 

The  High  Court  (Straioh?,  J.,  aad  Duthoit,  J.,)  delivered  the 
following  Judgment 

Straight,  J.— On  the  20th  August,  1872,  Prem  Sukh,  the 
certificated  guardian  of  the  defendant,  Tara  Singh,  then  a  minor, 
hypothecated  certain  immoveable  property  belonging  to  his  ward 
to  Jiwan  and  Chattar,  for  an  advance  of  Rs.  95,  whioh  was  to  ba 
repaid  on  or  before  the  1st  February,  1880.  It  is  admitted  that 
Prem  Sukh  did  this  without  the  sanction  of  the  Civil  Court  first 
obtained,  as  required  by  s.  18  of  Act  XL  of  1858.  It  is  obvious, 
therefore,  that  this  contract  was  void.  On  the  11th  September, 
1878,  Tara  Singh  himself  executed  a  bond  for  Rs.  47,  hypothecatiDg 
property  for  its  repayment,  but  this  instrument  was  not  registered* 
Its  bearing  upon  the  present  case  is  that  it  contains  the  following 
faspa<re:    "  Besides  this  bond  there  is  one  bond  (registered)  for 

*  **poon(l  Appeal,  No.  67  of  1881,  from  a  decree  of  Maulvi  Sultan  Hasio, 
Sn^or'linftto  .Tndsre  of  Affra,  dated  the  27th  September,  J880,  rerewing  a  flepre^ 
of  Mnulvi  Muharnk  nl-la»?,  >lai^9if  pf  Jalesar,  dated  tke  11th  ^Tiine,  1^80. 


1881 
June  14. 
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Rs.  95  dated  Bhadon  Badi  11th,  Sambat  1929,  and  another  (tmregid-  ^^8^ 
tered)  for  Rs.  50,  dated  Asadh  Sudi  9th,  Sambat  1930,  both  executed        Ji  Ram^ 
by  my  gaatdjan  Prem  Sukt :  there  is  no  other  beside  these  :  any  ^  ^ 
excuse  or  objection  made  by  me  shall  be  considered  false."  The 
fconds  of  the  29th  Aagdst,  1872,  aitid  Asadh  8udi  9th,  Sambat  1930, 
-Wrere  sold  by  Ji\Van  and  Chattai'  to  the  plaintiff- appellant  on  the  14th 
January,  1880.    The  present  suit  was  instituted  oil  the  13th  Feb- 
ruary, 1880,  and  it  is  based  upon  the  bond  of  the  29th  August, 
1872,  to  recover  Rs,  95  principal  and  Rs,  170  interest,  by  enforce- 
ment of  hypothecation  against  the  property  pledged  therein.  The 
Munsif  decreed  the  claim,  holding  that  the  words  in  the  bond  of  the 
11th  Septembet,  1878,  already  set  forth,  amounted  to  an  admission 
by  Tara  Singh  after  he  came  of  age,  and  that  the  consideration  of  . 
the  bond  etecilted  by  his  guardian  bad  been  received  and  wa« 
due  from  him.    Hie  Subordinate  J ndge  reveriaed  this  decision,  and 
the  plaintiff  appea^ls  to  this  Court.    It  is  plain  that  this  suit,  which 
is  brought  on  the  bond  of  the  29th  August,  1872,  must  fail.  That 
instrument  ^ats  ah  initio  void,  by  reason  of  its  having  been  executed 
by  Prem  Sukh  directly  in  contraivention  of  the  provision  of  law 
contained  in  s.  18  of  Act  XL  of  1858,  and  the  hypothecatiott  con- 
tained in  it  Was  worthless.    It  was  therefore  out  of  the  povfr^er  of 
the  defendant,  on  (Joming  of  age,  to  make  this  void  contract  a  Valid 
and  biudiuff  one^  though  it  whs  of  (Jourse  competent  for  him  to  enter 
into  a  fresh  agreement  to  pay  the  debt  on  his  own  account.  This 
he  would  seem  to  have  done  by  the  terms  of  the  bond  of  the  11th 
September,  1878.  Whether  the  words  of  that  instrument  are  suffici- 
ent to  create  a  hypothecation  is  a  point  that  need  not  be  considered^ 
first,  because  the  plaintiff's  present  claim  ia  not  based  upon  it,  and 
next,  if  it  were,  its  non-registration  would  be  an  insurmountable 
obstaoie  to  his  obtaining  a  decree  for  enforcement  of  lien.    It  may 
be  that  the  plaintiff  could  have  brought  a  suit  for  the  simple  debt, 
treating  the  words  in  the  bond  of  the  11th  September,  1878,  as  a 
binding  acknowledgment  and  promise  to  pay.    But  this  ia  not  the' 
sbapein  Which  he  has  presented  his  claim,  and  as  brought  it  has  been' 
properly  rejected.    The  appeal  must  therefore  be  disnussed  withf 
0O8ter. 

Appeal  dismissed 
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Btfwt  Mr.  JtuUeB  Straight  and  Mr.  Jmttice  DvOhoiL 
BAJINDBA  EISHORE  SINQH  (Detbndant)  o.  RADHA  PRASAD  SINGH 

(PLAINTirF).* 

Ammdment  cf  plaint— Appeal-^Act  X  o/1877  iOivil  Proeedvre  Code),  s$.  63,  688  (6) 

The  plainti/I  in  a  suit  applied  for  the  amendment  of  the  plaiok  The  defeo* 
daot  objected  to  the  amendment,  and  a  day  was  fixed  bj  the  Court  for  the  **  admis* 
sioo  or  rejectioQ  of  the  petition  of  amendment  and  the  determination  of  the  defen* 
dent's  objections  thereto."  The  Court,  after  hearing  the  parties,  made  an  order 
allowing  the  "  petition  of  amendment"  and  rejecting  the  defendant'M  objectaoos. 
The  defendant  appealed  from  such  order  to  the  High  Court  Heid  thai,  inasmuch 
as  orders  amending  plaints  then  and  there  are  not  made  appealable  by  Act  X  of 
1877,  and  it  was  into  this  category,  if  into  any  at  all,  that  such  order  must  fall, 
such  order  was  not  appealable. 

The  plaintiff  in  this  suit  originally  claimed  2,537  bighas  6  biswas 
of  land  sitaated  in  a  village  called  Chandpur  Djara,  of  which  he 
specified  the  boundaries.  After  the  first  hearing  of  the  suit  it 
appeared  that  3,461  bighas  19  biswas  of  land  were  comprised  within 
such  boundaries.  The  plaintiff  thereupon  preferred  a  petition  to 
the  Court  of  first  instance,  praying  that  the  extra  924  bighas  13 
biswas  of  land  might  be  considered  to  be  included  in  his  claim, 
and  the  plaint  be  amended  accordingly.  The  defendant  objected 
to  the  amendment  of  the  plaint  as  prayed  by  the  defendant;  and 
a  day  was  fixed  by  the  Court  for  the  ^'admission  or  rejection  of 
the  petition  of  amendment,  and  the  determination  of  the  defendant's 
objections  thereto.^'  After  hearing  the  parties,  the  Court  decided 
that  the  '^petition  of  amendment"  should  be  allowed,  rejecting  the 
defendant's  objections. 

The  defendant  appealed  to  the  High  Court  against  the  order  of 
the  Court  of  first  instance,  contending  that  the  plaint  had  been 
improperly  amended,  inasmuch  as  a  plaint  could  not  properly  be 
amended  after  the  first  bearing  of  the  suit,  and  as  the  amend- 
ment was  not  one  which  could  be  made  under  s.  53  of  Act  X  of 
1877,  and  as  the  plaintiffs  cause  of  action  in  respect  of  the  extra 
land  he  claimed  did  not  arise  until  after  the  institution  of  the  suit. 

Mr.  Colvin^  the  Junior  Government  Pleader  (Babu  Dwarka 
Ifath  Bannarji)y  and  Munsbi  Snkli  Ram,  for  the  appellant. 

*  First  Appeal,  No.  45  of  1880,  from  an  order  of  Maulvi  Abdul  Majid  Khao, 
Sabordinaie  Jadge  of  Ghasipur,  dated  the  26th  February,  1S80. 
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Mr.  Conlan  and  Lala  Lalta  Prasad^  for  the  respondent. 

The  judgment  of  the  High  Court  (Straight,  J.,  and  Dutdoit, 
J.)  was  delivered  by 

Stbaiqht,  J. — A  preliminary  objection  to  the  hearing  of  this 
appeal  is  taken  by  Mr.  Ionian,  counsel  for  the  plaintifi-respondent, 
that  the  plaint,  not  having  been  "  returned  for  amendment/'  within 
the  meaning  of  s.  53  of  the  Civil  Procedure  Code,  but  being  amended 
by  the  Subordinate  Judge  himself,  after  hearing  the  parties,  his 
order  is  not  appealable  under  cl.  6,  s.  588  of  the  Code.  This  con- 
tention is  a  sound  one  and  must  prevail.  Under  s.  588  of  Act  X  of 
1877,  as  it  originally  stood,  orders  "  rejecting  plaints"  or  "return- 
ing plaints  as  not  disclosing  any  cause  of  action"  could  be  made 
the  subject  of  appeal.  But  by  amendments  introduced  in  Act  XII 
of  1879,  orders  rejecting  plaints"  are  now  to  be  treated  as 
decrees,"  while  all  orders  "  returning  plaints"  without  any  limita- 
tion as  to  the  clause  of  s.  53  under  which  they  have  been  passed  are 
made  appealable.  Orders  amending  plaints  then  and  there  are  as 
heretofore  left  without  any  provision  as  to  appeal,  and  it  is  into  this 
category,  if  into  any  at  all,  that  the  order  passed  by  the  Subordinate 
Judge  must  fall.  It  is  admitted  by  the  pleader  for  the  appellant 
that  the  plaint  was  not  returned  to  his  client,  but  that  it  remained 
.upon  the  file.  It  is  obvious,  therefore,  that  cl.  6,  s.  588,  is  not 
applicable  to  the  order  of  the  Subordinate  J udge,  who  did  not 
direct  the  plaint  to  be  returned  for  amendment,  and  this  appeal 
therefore  does  not  lie.   It  is  acoordingly  dismissed  with  costs. 

Appeal  dUmissed. 

Before  Mr.  Juttiee  Siraight  and  Afr,  Justice  TifrrtU, 

KISHNA  KAM  (Dbfbmdamt)  v.  NARSINOH  SGVAK  SINGH  and  othib8 

(PlaintMs.)* 

Betum  of  plaint  to  be  presented  to  proper  Couri^Remand  by  appellate  Court'^ 
Second  appeal^ Act  X  of  1877  {CioU  Procedwre  Code),  ee.  57  (a),  562,  588. 

The  Coort  of  first  instance  made  an  order  returning  the  plaint  in  a  auit  to  be 
presented  to  the  proper  Conrt,  on  the  ground  tliat  it  was  not  competent  to  trj  such 
suit.  On  appeal  from  such  order  the  appellate  Court,  holding  that  the  Court  of 
first  instance  was  competent  to  try  such  suit,  made  an  order  "  decreeing  theappeaU" 
It  substequently  made  an  additional  order  directing  that  the  case  '*  should  be  returned 

*  First  Appeal,  No.  37  of  1881,  from  an  order  of  H.  i>.  Wlllock,  Esq.,  Judge 
Of  Ajuungarhy  dated  the  7lh  JETebruaryy  1881. 
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for  fe'-tritl/'  On  vppeal  to  the  High  Court  from  such  i^dMial  order,  hdi 
that  the  appeal  would  not  lie,  as  it  was  in  reality  one  from  an  order  passed  ia 
appeal  from  Hn  order  returning  a  pisdnt,  Which  under  the  Ust  clause  of  s.  588  of 
Act  X  of  1877  was  final,  and  not  an  appeal  from  an  order  remanding  a  case  under 
8.  562,  the  character  of  the  original  order  of  the  appellate  Court  nat  being  altered 
by  the  parsing'  of  the  additional  oidei*. 

In  this  case  the  Court  of  first  instance  (Munsif)  made  an  order 
fettirninor  the  plaint  to  be  presented  to  the  proper  Court,  on  the 
groiJnd  that  its  jurisdiction  did  not  extend  to  tfee  value  of  the  suIh 
ject-mafter  in  dispute.  The  plaintiffs  appealed  frotii  this  onlet 
to  the  District  Court,  which,  by  an  order  dated  the  6th  November, 
1880,  "decreed  the  appeal,'*  folding  that  the  Munsif  was  com- 
petent to  try  the  suit.  By  a  subsequent  order,  dated*  thd  7th  Feb^ 
ruary,  1891,  which  the  District  Court  observed  it  had  accidentally 
omitted  to  make,  the  District  Court  directed  that  the  "  ciise  wonld! 
be  returned  for  re-trial.*^  The  defendant  appealed  to  the  High  Court 
from  the  District  Court's  order  dated  the  7ttr  February,  IbbJ^con-^ 
tending  that  the  suit  was  not  cognizable  idf  tke  MunsifV  Courfe* 

Mu;nshi  Sukh  Rimy  for  the  appellant. 

Munshi  K^iki  Prasad y.  for  the  respondent?. 

The  judgment  of  the  Court  (Stbaight,  J.,  and  T^brkll,  J.)  war 
delivered  by 

Straight,- J. — A  preliminary  objection*  is  taken  by  tiie  pleader* 
for  the  respondents  that  this  appeal  caHnot  be  entertained,  it  be-^ 
mg  in  reality  from  an  order  of  the  Judge  passed  in  appeal  utider^ 

8.  688  of  the  Civil  Procedure  Code  from  an  order  of  the  Munsif 
under  cl.  (a),  s.  57  of  the  same  Code.    By  the  last  paragraph  of 

9.  588,  orders  passed  in  appeal  under  that  section  are  dedared- 
to  be  final.  The  conteution  is  a  valid  one  and  must  prevail.  The 
addendum  of  the  Judge  to  his^  original  order,  "that  the  case  will' 
be  returned  for  re-trial,'"  does  not  alter  the  character  of  that  order,- 
80' as  to  bring  it  within  s.  562^  of  the  Code.  The  present  appeal- 
is  therefore  not  properly  from  an  order  remanding  a  case  that  has 
been  dismissed  by  the  first  Court  on  a  preliminary  point  for  re-trii^, 
but  from  an  order  passed  in  appeal  from  an  order  returning  il 
plaint,  which  is  not  appealable.  The  appeal  must  therefore  be 
dismissed  which  costs. 


Appeal  dimif$ed. 
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Before  Mr,  Ju'ttice  Tyrrell  and  Mr.  Justice  Duthoit, 


1881 
June  20 


PIARI  (DBFBieDAWT)  V.  KHIALI  RAM  (Plaintiff.)* 

OmitsioM.  to  sue  for  one  of  several  rem*die9 — Act  X  0/1877  (Ciri/  Procedure 
Code),  e,  AZ-^ Mortgage, 
A  mortgage  had  two  remedies  in  respect  of  the  mortgajror's  breach  to  pay 
the  stipulated  interest  at  the  time  jSxed  by  the  contraetof  mortgage*  one  being  a 
«nit  <m  foreclorare  proceedings  to  convert  the  mortgage  into  a  aale,  and  the  othe^ 
B,  suit  to  recover  his  money  againat  his  debtor  by  enforcement  of  his  lien  Against 
the  mortgaged  property.  He  sued  for  the  first  remedy  in  respect  of  such  breach, 
4>mitting  the  second,  tils  suit* ^as  dismissed  on  the  gronnd  that  he  was  not  enti^ 
tied  to  such  remedy  until  the  expiration  of  the  mortgnge-term*  He  afteivards 
jued  for  the  second  remedy.  Held  that,  inawnuch  as  the  mortgagee  was  not  at 
the  time  of  his  suing  for  the  first  remedy  a  perHon  entitled  to  more  than  one 
remedy,  not  being  entitled  "  to  the  first  but  only  to  the  second,  his  omission  at 
lhat  time  to  sue  for  the  seoond  remedy  was  not  under  s.  43  of  Act  X  of  1877  a  bar 
to  his  afterwards  suing  for  it. 

Thr  defendant  in  this  suit  gave  the  plaintiff  a  mortgage  for 
Us.  600  on  certain  immoveable  property.    The  instrument  of  mort- 
gage contained  the  following,  amongst  other,  stipulations:    "  I 
(mortgagor)  shall  pay  the  said  amount  with  interest  at  two  per  cent, 
per  mensem  within  two  years:   I  shall  pay  the  interest  every  montb^ 
and  in  the  event  of  default  the  mortgagee  shall  be  at  liberty  to  reaU 
i«e  the  whole  sum  due  to  him,  with  the  interest  for  two  years,  with- 
out waiting  for  the  expiry  of  the  term,  by  instituting  a  suit  or  by 
making  an  application  for  foreclosure  as  absolute  owner :  these  two 
courses  are  open  to  the  mortgagee ;  it  is  optional  with  him  to  pursue 
whichever  he  pleases.''  A  default  in  the  payment  of  interest  having 
occurred,  the  plaintiff,  mortgagee,  applied  under  Regulation  XVII 
x)f  1806  for  foreclosure,  and  after  the  usual  proceedings  under  that 
Regulatipn  had  been  takc^n  the  mortgage  was  foreclosed.  The 
|)laintiff  then  sued  the  defendant  for  possession  of  the  mortgaged 
property.    This  suit  was  dismissed,  it  being  held  that  it  had  been 
brought  "prematurely,"  that  is  to  say,  before  the  expiry  of  the  term 
of  two  years  stipulated  for  the  payment  of  ibe  principal  amount  in 
the  instrument  of  mortgage.    The  plaintiff  thereupon  instituted  the 
present  suit,  in  which  he  claimed  to  recover  the  principal  amount  of 
the  mortgage,  Rs.  500,  and  interest  thereon,  from  the  defendant 

•  Second  Appeal,  'Na  1335  of  1880,  from  a  decree  of  J.  H.  Prinsep,  Rsq., 
J^ge  of  Cairn  pore,  dated  the  21st  Septennber,  1 880,  affirming  a  decree  of  Munshl 
JLalta  Fna9A,  Munsif  of  CawnporSf  dated  the  30th  June,  1880 
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^^^^  personally,  and  by  the  sale  of  the  mortgaged  property.  The  defend- 
PiABi  ^  defence  to  the  suit,  inter  alia^  that  it  was  barred  by 

KbiauRam.  provisions  of  s.  43  of  Act  X  of  1877,  inasmuch  as  the  plaintiff 
was  claiming  a  remedy  which  he  might  havfe  claimed  in  the  former 
suit,  but  omitte  )  so  to  do.  Both  the  lower  Court  disallowed  this 
contention.  On  second  appeal  to  the  High  Courts  the  defendant 
again  contended  that  the  suit  was  barred  by  the  provisiont  of  s.  4} 
of  Act  X  of  1877. 

The  Senior  Qonernment  Pleader  (Laltf  Juala  Prasad)  and  Shah 
Asad  Aliy  for  the  appellant. 

Mr.  Siraf'itd'din  and  Pandit  Ajudhia  ifathy  for  the  respondent 

The  judgment  of  the  High  Court  (Tyrrell,  J.,  a^id  DuTHOir,  J.^ 
BO  far  as  it  is  material  to  the  purposes  of  this  report,  was  as  follows:  — 

TrRRRLL,  J. — There  is  ingenuity  in  the  other  pfea  that  the  snit 
is  barred  by  the  last,  that  is,  the  new,  provision  of  s.  43  of  the  Civit 
Procedure  Code:  "  A  person  entitled  to  more  than  one  remedy  in 
respect  of  the  same  cause  of  action  may  sue  for  all  or  any  of  his  reme- 
dies; butif  heomits  ^except  with  the  leave  of  the  Court  obtained  be- 
fore the  first  hearing)  to  sue  for  any  of  such  remedies,  be  shall  not  af- 
terwards sue  for  the  remedy  so  omitted.**  It  is  plain  that  the  plaintiff- 
respondent  had  under  his  bond  secured  to  him  two  remedies  in  res- 
pect of  his  loan,  a  suit  (a)  on  foreclosure  proceedings  to  convert  the 
mortgage  transaction  into  an  absolute  sale  to  him  of  the  mortgaged 
property,  and  a  suit  (b)  to  recover  his  money  against  his  debtor 
by  enforcement  of  his  lien  against  the  masonry  house  and  against 
her  other  estate  generally.  He  chose  to  adopt  the  first  remedy,  omit- 
ting the  second,  when  he  brought  his  suit  for  absolute  sale  of  the 
property,  after  proceedings  being  had  under  the  Regulation  for 
foreclosure  in  January,  1880.  But  the  plaintiff-respondent  was 
mistaken  in  thinking  and  acting, at  that  time  as  if  he  was  a  person 
then  entitled"  to  this  alternative  remedy.  He  was  not  so;  and  for 
this  reason  he  was  non-suited  in  that  action,  because  it  had  been 
brought  "  prematurely,"  that  is  to  say,  before  the  expiry  of  the  two 
years  term  stipulated  for  the  payment  of  the  principal  debt  in  the 
deed  of  mortgage.  This  decree  was  correct,  being  based  on  the  prin- 
ciple laid  down  on  this  subject  in  many  leading  cases,  and  most 
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recently  in  the  Allahabad  High  Court's  ruling  in  the  case  exactly 
analogous  to  the  present, — ImdadHusain  v.  Mannu  Lai  (1).  There-  pi^iBi 
fore  the  plaintiff- respondent  was  not,  when  he  sued  in  1880,  a  ^^^^'^ 
person  entitled  to  more  than  one  remedy.  He  had  then  only  the 
remedy  he  is  seeking  to  enforce  in  this  present  action.  His  remedy 
by  way  of  foreclosure  and  suit  to  make  the  mortgage  and  absolute 
sale  was  at  that  time  inchoate  only,  and  had  not  accrued  com- 
pletely to  the  mortgagee.  There  is  of  course  no  room  for  the  con- 
tention that  the  plaintiff's  cause  of  action  "  was  not  identical  in 
both  suits.  It  was  so,  being  nothing  else  than  his  obligor's  breach 
of  contract  to  pay  the  stipulated  interest  at  the  time  fixed  for  such 
payment  by  the  bond.  Under  these  circumstances,  and  in  this 
view  of  the  law,  the  plea  based  on  the  last  clause  of  s.  43  of  the 
Civil  Code  cannot  be  allowed,  and  the  decree  of  the  lower  appellate 
Court  must  be  affirmed.   The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

(1)  LL.E.,8  All.,609. 
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ABSENT  CO-SHAEEB.   SeeTruBt  458 
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ACTo: 

 ISi^XIX-^Seffisiered  and  unregistered    Documewts^Aci  VIII 

of  1871  fBeffistraiion  Ae()^Act  HI  of  1877  {Begutration  Act),  s. 
60.]  A  document  executed  while  Act  XIX  of  1848  was  in  force, 
and  not  ref^istered  thereunder,  cannot  be  postponed  to  a  document  exe* 
euted  in  1873  and  registered  under  Act  VIII  of  1871. 

Cbattar  Sinfi;h  v.  Bam  Lai  488 

 1868— XL.  iSatf  Act  IX  of  1876,  8.  3       .      .      .      .      .  .698 

.       Hindu  Law  686 

■  B.  IS-^Ouardian  and  Minor — Mortgage  without  the 
sanction  qf  the  Citfil  Court^Void  Contract — Ratification  Ojf  minor,']  A 
minor  cannot  ratif  j  a  mortgage  of  his  immoveable  property  made  by  hit 
guardian  appointed  under  Act  XL  of  1868  without  the  sanction  of  the 
Civil  Court,  such  a  mortage  being  under  s.  18  of  that  Act  void  ab  initio. 

Mauji  Ram  v.  Tara  Smgh  862 

 ;  1869— VIII,  8.  t—What  constitutes  "dwelling"  with- 
in the  meaning  of  that  section — Commission,  under  a  will,  payable  to 
manager  of  joint  estate.']  A  testator  bequeathed  the  income  of  his  "  altam- 

fha,"  *'  zamindari,"  and  "  thikadari  lands  "  situate  in  the  districts  of 
>elhi,  Hissar,  and  Bulandshahr,  to  his  five  sons  in  equal  shures,  and 
to  their  issue ;  directing  that  one  of  the  sharers  should  manage  the  estate, 
accounting  yearly  to  the  others,  and  receiving  ten  per  cent,  per  annum. 
The  lands  descrioed  as  **altamgha"  were  in  the  Bnlandshanr  district 
within  the  local  limits  of  the  jurisdiction  of  the  Civil  Court  of  Meerut ; 
and  on  them  an  establishment  was  maintained  at  the  expense  of  the 
estate.  At  Hansi,  in  Hissar,  there  was  also  a  residence  belonging  to  the 
estate,  and  another  at  Delhi.  The  will  directed  that  the  brothers  might, 
if  they  liked,  live  together  at  Bilaspur,  and  build  houses  "  with  mutual 
consent  in  ti^e  altamgha  and  zamindari also  that  certain  memorials 
of  the  testator  were  to  be  retained  by  the  manager  at  Bilaspur.  At  this 
place  the  manager  used  to  stay  occasionally,  though  travelling  for  the 
most  part  about  the  estate  during  the  cold  weather. 

No  particular  place  for  rendering  the  yearlv  accounts  was  fixed,  either 
by  contract  or  in  practice,  but  they  were  rendered  by  the  manager  to 
the  sharers  at  mfferent  times  and  in  different  places,  including  Delhi, 
Bilaspur,  and  Hansi ;  at  which  last  place,  it  being  the  sadr  station  of 
Hissar,  the  older  records  of  the  estate  were  kept. 

When  this  suit  was  brought,  the  manager  was  actuallv  residing  at  the 
hill  station  of  Mussoori,  in  the  Saharanpur  district,  for  the  hot  weather, 
and  in  his  answer  he  stated  liiat  the  unsettled  accounts  were  open  to 
inspection  by  the  sharers  at  Bilaspur. 

Meld  that  a  person  might  **  dwell,"  within  the  meaning  of  Act  VIII 
of  1869,  8.  6,  at  more  places  than  one ;  and  that,  on  the  evidence,  this 
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manager  so  dwelt  at  Bilasnnr  as  to  make  him  subject  to  the  jurisdiction 
of  the  Meernt  Conrt  in  tnis  snit.  It  was,  accordingly,  not  necessary  to 
consider  whether  he  was  or  was  not  also  subject  to  that  Conn's  jurisdic- 
tion by  reason  of  the  canse  of  action  having  arisen  within  its  local  limits; 
nor  was  it  necessary  to  consider  whether  he  had,  or  had  not,  snch  a 
dwelling  place  at  Hansi,  as  would  have  rendered  him  subject  to  the 
jurisdiction  of  the  Hissar  (Punjab)  Courts. 

Other  questions  disposed  of  in  the  Ootirt  o^  first  instance  hating 
remained  undecided  by  the  High  Conrt,  which  dealt  with  the  question  of ' 
jurisdiction  alone,  were  considered  with  reference  to  whether  there  had 
or  had  not  been  shown  any  good  reason  for  reversing  or  varying  the 
order  of  the  original  Court.  Among  these,  the  ouestion  whether  the 
manager^s  commission  was  to  be  calculated  on  tne  gross  rental  of  the 
estate,  or  on  the  income  divisible  among  the  sharers,  was  held  to  be  set- 
tled by  the  indication  of  the  letter  made  of  calculating  in  the  wilL 

Scania  Orde  v,   Alexander  Skinner  91 

^CTS— 1859— VIII  s.  Id^Suit  for  money  secured  by  the  mortgage  qf 
immoveahfe  property  situate  partly  in  the  family  Domains  qf  the  Maha- 
raja qf  Benares — Sale  in  execution'^Fraudulent  representation  by  deeree- 
holder-^  Sale  of  decree  enforcing  hypothecation  of  immoveable  ptvperty.} 
A  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of  Snares 
for  money  secured  by  the  mortgage  of  immoveable  property  situate 
within  the  limits  of  the  district  of  Benares,  and  of  immoveable  property 
situate  within  the  limits  of  the  Family  Domains  of  the  Maharaj  of  Benares. 
The  Subordinate  Judge  had  not  jurisdiction  to  proceed  with  this  snit  in 
so  far  as  it  related  to  the  latter  property ;  and  he  was  authorised  to  pro- 
ceed with  it,  under  the  provisions  of  s.  13  of  Act  Ylilof  J  869,  bj^the  High 
Court,  in  concurrence  with  the  Board  of  Bevenue.  He  accordingly  pro- 
ceeded with  the  suit,  and  oh  the  18th  November,  1874,  gave  the  plaintiffs 
a  decree  for  the  recovery  of  the  money  claimed  by  the  sale  of  the  mort- 
gaged property.  With  a  view  to  bring  the  mortgaged  property  situate 
within  tne  limits  of  the  Family  Domuins  of  the  Maharaja  of  Benares  to 
sale,  this  decree  was  sent  for  execution  to  the  Subordinate  Judge  at 
Khond,  within  whose  jurisdiction  such  property  was  situate ;  and  such 
property  was  sold  in  the  execution  of  ttiis  decree  oti  the  ^h  August 
and  the  4th  September  1877.  bubsequently  the  defendants  in  the  present 
suit»  who  hela  decrees  for  money  against  J7,  one  of  the  plaintiBb  in  the 
suit  above-mentioned,  applied  to  the  Subordinate  Judge  of  Benares  * 
for  the  attachment  and  sale  of  H's  interest  in  the  decree  above- 
mentioned,  falsely  representinig  that  the  sales  in  execution  of 
that  decree  of  the  29tn  August  and  4th  September,  1877,  had  been  set 
aside.  Such  interest  was  accordingly  put  up  for  sale  on  the  29th  May 
1878,  at  Benares,  by  the  Subordinate  Judge  of  Benares,  and  was  purchased 
by  the  plaintiffs  in  the  present  suit,  who  were  induced  to  purchase  by 
such  false  representation.  The  plaintiffs  in  the  present  suit  claimed  the 
avoidance  of  the  sale  of  the  29th  May,  1878,  and  the  refund  of  the  pur- 
chase-money on  the  ground  that  they  were  induoeii  to  purchase  by  such 
.  false  representation,  and  on  the  ground  that  the  sale  of  the  interest  of 
jET  in  the  decree  of  the  18th  November,  1874,  being  of  the  nature  of 
immoveable  property  situate  within  the  limits  of  the  Family  J)omains 
of  the  Maharaja  of  Benares,  could  not  legally  be  sold  at  Benares  by  the 
Benares  Court.  Held  that  such  false  represenfation  must  be  held  to 
constitute  in  law  such  fraud  as  vitiated  the  sale  of  ^e  29th  May,  1878. 
Also  that  the  Benares  Court  acted  ultra  vires  in  selling  at  Benares 
an  interest  in  immoveable  property  situate  within  the  Family 
Domains  of  the  Maharaja  of  Benares.  Also  that  [following  S.  A. 
No.  969  of  1877,  decided  the  14th  December,  1877]  the  provisions  of 
s.  J3of  Act  y 111  of  1869  were  not  applicable  in  a  case  in  which  a 
portion  of  the  immoveable  property  was  situate  within  the  limits  of  the 
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Family  Domains  of  the  Maliaraja  oE  Benares,  those  Domains  not  con* 
stitnting  a  district  within  the  meaning  of  that  section. 

Bagha  Nath  Das  v.  Kakkan  Mai  568 

ACTS— 1859— YIII.  ss.  256,  m-^Sale  in  0X6euHon^Order  <f 
(Utaohment  and  $ale  notifieaiiotu  not  signed  hy  Judge  hut  hg  munscm^m 
'^Sale  set  and&^Suit  to  have  eale  conftnned^jBqMable  estoppel,^  On 
the  dist  Angost,  1876,  certain  immoveable  property  belonging  to  M  was 
put  np  for  sale  and  was  purchased  by  jB.  On  tiie  20th  April,  1877, 
snch  sale  was  set  aside  under  s.  256  of  Act  YIXI  of  1850,  on  the 
ground  that  the  order  attaching  such  pro^wrty  and  the  notifications  of 
sale  had  not,  as  required  by  s.  222,  been  signed  by  the  Court  ezecutiDg 
the  decree,  but  by  the  munsarim  of  the  Court  On  the  27fch  June,  1877» 
Jf  conveyed  such  property  to  H,  who  purchased  it  ifond  fide  and  for 
value,  and  satisfied  the  incumbrances  existing  thereon.  On  the  15th 
April,  1878,  B  sued  S  and  3£  to  have  the  order  setting  aside,  such  sale 
set  aside  and  to  have  such  sale  confirmed  in  his  favour,  on  the  around 
that  it  had  been  improperly  set  aside  under  s.  256  of  Act  VIII  ca  ISfiQ, 
the  judgment-debtor  not  having  been  pre jadiced  by  the  irregularities 
in  respect  whereof  such  sale  had  been  set  aside.  JSM  by  Oldsiblb,  J., 
that  although  such  sale  might  have  been  improperly  set  aside,  yet  inas- 
much as  the  order  of  attachment  and  the  notification  of  sale  could  have 
no  legal  effect,  having  been  signed  by  the  munsarim  of  the  Court  execut- 
ing the  decree,  and  not  by  the  Court  as  required  by  s.  222  of  Act  YIU 
of  1859,  and  inasmuch  as  it  would  be  ineouitable,  after  the  incum- 
brances on  such  property  had  been  satisfiea  and  the  state  of  things 
changed,  to  allow  JS,  after  standing  by  for  a  year,  and  permitting 
dealings  with  the  property,  to  come  in  and  take  advantage  of  the 
change  of  circumstances,  and  obtain  a  property  become  much  more 
valuable  at  the  price  he  originally  offered,  B  ought  not  to  obtain  the 
relief  which  he  sought. 

Held  bv  Stbught,  J.,  that  the  fact  that  the  Court  executing  the 
decree  had  not  signed  the  order  of  attachment  and  the  notifications  of 
sale  vitiated  the  proceedings  in  execution  ab  initio,  and  rendered  the 
sale  which  B  desired  to  have  confirmed  void,  and  B'e  suit  therefore 
failed,  and  had  properly  been  dismissed. 

Bam  Dial  v.  Mahtab  Singh   701 

—        '  ss.  249, 259.   See  Sale  in  execution         .      .      .      .  64f 

■  ss.  256,  2§7— fiSa/tf  in  execution  qf  deiwee^Order  eetting 

aside  sale^Suit  to  set  astde  such  order.']  Certain  immoveable  proper^ 
was  put  up  for  sale  in  the  execution  of  Rs  decree  and  wasL  purchased 
by  him.  Subsequently,  on  the  same  dav,  such  property  was  put  for 
sale  in  the  execution  of  ffs  decree  and  was  purchased  by  him.  B 
objected  to  the  confirmation  of  the  sale  to  6^  on  the  ground  tiiat  S'# 
decree  had  been  salisfied  previously  to  such  sale,  and  the  Court  execut- 
ing the  decree  made  an  order  settiog  aside  such  sale  on  that  ground. 
8  Uimreupon  sued  B  to  have  such  order  set  aside,  and  to  have  such  sale 
confirmed,  and  to  obtain  possessicm  of  such  property.  Held  that, 
inasmuch  as  such  order  had  not  been  made  under  s.  257  of  Act  YIIl  of 
1859,  but  had  been  made  at  the  instance  of  a  purchaser  under  another 
decree,  and  Bs  decree,  as  a  matter  of  fact,  had  not  been  satisfied,  8* s 
suit  to  have  such  order  set  aside  was  maintainable. 

The  lower  Court  having  given  8  a  decree  awarding  possession  of  such 
property,  as  well  as  a  declaraticm  of  his  right  to  have  such  sale  con- 
firmed, the  High  Court  set  aside  so  much  of  that  decree  as  awarded 
possession  of  such  property. 

Sangam  Bam  v.  dheobart  fihagat  112 

■08.  256,  257— iSSd/e  in  execution  of  decree-Suit  to  set 
aside  order  setting  aside  saleJ]  The  Court  executing  a  decree  having 
made  an  order  setting  aside  a  sale  under  Act  VIII  of  1859  of  immove- 
able property  in  the  execution  of  the  decree,  the  purchaser  at  such  sale 
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sued  the  decree4iolder  and  the  jud^ent-debtor  to  hare  such  order  set 
aside  and  to  hare  snch  sale  confirmed  in  his  f  avonr.  Held  (Oldfibld,  J., 
dissenting)  that  the  snit  was  maintainable,  the  proTisions  of  s.  257  pre- 
cluding an  appeal  from  an  order  eetting  aside  a  sale,  and  not  a  snit  to 
contest  the  validity  of  such  an  order,  and  that  the  order  setting  aside 
the  sale  in  this  case  being  ultra  vires,  the  auction-purchaser  was  entitled 
to  the  relief  he  claimed. 

Diwan  Singh  v.  Bharat  Singh  .206 

ACTS — 186&— XIII— Jlfa*<cr#  aful  workmen — Breach  qf  contract  on  the  part 
qf  worhmenn^**  Station.**'^  An  employer  of  workmen  residing  and  carry- 
ing on  business  in  the  city  of  Mirzapur,  alleging  that  be  had  advanced 
money  to  certain  workmen  on  the  understanding  that  they  would  work 
for  him  and  no  one  else  until  they  had  repaid  such  money,  and  that  they 
had  broken  such  contract  by  leaving  his  einployment,  madd  a  complaint 
against  such  workmen  under  Act  XIII  of  1869,  which  had  been  extended 
to  the  *'  station  "  of  Mirzapur  by  the  Local  Government.  It  appeared 
that  such  money  was  advanced  byway  of  loan,  and  without  any  reference 
to  die  wages  of  such  workmen  or  the  payment  for  the  work  performed 
by  them,  and  that  no  deduction  on  account  of  such  advance  was  ever 
inade  from  their  wages  or  the  payments  made  to  them.  Held,  that  the 
contract  between  the  parties  was  something  quite  different  from  any  * 
contract  contemplated  by  Act  XIII  of  1859,  and  that  Act  was  therefore 
not  applicable. 

Held  also  that  it  was  doubtful  whether  that  Act  applied  locally,  as 
it  was  not  shown  that  the  city  of  Mirzapur  was  comprised  within  the 
**  station  "  of  Mirzapur. 
In  the  matter  of  the  petition  of  Ham  Prasad  v.  Dirgpal     .      .      .  744 

 XIV.   See  Act  XV  of  1877    340 

 1860  XXVII,  88.  6,  %^CeHificate  for  collection  qf  debts^ 

Security — AppealJ]  No  appeal  impugning  the  order  of  a  District  Court 
requiring  security  from  the  person  to  whom  it  has  granted  a  certificate, 
under  Act  XXVII  of  1860,  lies  under  that  Act  to  the  High  Court. 
In  the  matter  of  the  petition  qf  Rukmin  followed. 

In  the  matter  of  the  petition  ot  Srimati  Paddo  Sundari  Dasi.  304 
■  XLV,  88.  75,  457,  511— Prwiou*  cofMsiction-^Attempt  to 

commit  offence,']  A  person,  having  been  convicted  of  an  ofEence  punish- 
able under  s.l  457  (Cn.  XVII)  of  the  Indian  Penal  Code,  was  subse- 
quently guilty  of  an  attempt  to  commit  such  an  ofEence.  Held  that  the 
provisions  of  s.  75  of  the  Indian  Penal  Code  were  not  applicable  to 
such  person. 

Empress  of  India  v.  Earn  Dial        .      .  .    |  .713 

88. 187, 188 — Landholder,  duty  of  ^Neglect  to  aid  a  puhlic 
servant^Disohedience  to  order  by  public  eervant—Act  X  qf  1872 
(Criminal  Procedure  Code),  ts.  90,  9l.J  A  Magistrate  directed  a  land- 
holder '*  to  find  a  clue  "  in  a  case  of  theft  "  within  fifteen  days,  and  to 
assist  the  police."  Held  that  such  order  was  not  authorised  by  ss.  90  and 
91  of  Act  X  of  1872,  and  the  conviction  of  such  landholder  under  ss.  187 
and  188  of  the  Penal  Code  for  disobedience  to  such  orders  was  not 
maintainable. 

Empress  of  India  v»  Bakhshi  Bam  201 

— ^— —  8.  201 — Causing  disappearance  qf  evidmce  qf  an  offence.] 
Held  that  it  is  necessary,  in  order  to  justify  a  conviction  under  s.  201  of 
the  Indian  Penal  Code,  that  an  ofEence  for  which  some  person  has  been 
convicted,  or  is  criminally  responsible,  should  have  been  committed. 

Empress  of  India  v,  Abdul  Kadir  279 

— — — —  s.  211'^False  charge*^ Contempt ^Prosecution'^Charge^ Ad 
X  qflS72  (Criminal  Procedure  Code),  ss.  468,  473.]  B  charged  certain 
persons  before  a  police  officer  with  theft  Such  charge  was  brought  by 
the  police  to  the  notice  of  the  Magistrate  having  jurisdiction,  who 
directed  the  police  to  investigate  into  the  truth  of  such  charge.  .  Having 
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asoertained  tbat  such  charge  was  false,  such  Magistrate  took 
proceedings  against  ^  on  a  charge  of  making  a  false  charge  of  an  ofEence, 
an  offence  punishable  under  s.  211  of  the  Penal  Code,  and  convicted 
him  of  that  offence. 

Held  that,  as  such  false  charge  was  not  preferred  by  B  before  such 
Magistrate,  the  offence  of  making  it  was  not  a  contempt  of  such  Magis- 
trate's authority,  and  the  provisions  of  ss.  468  and  473  of  Act  X  of  1872 
were  inap  plicable,  and  such  Magistrate  was  not  precluded  from 
trying  JB  himself,  nor  was  his  sanction  or  that  of  some  superior  Court  . 
necessary  for  ffs  trial  by  another  officer— J7m/?rMS  v.  Kashmiri  Lai  dis- 
tinguished. 

Observations  by  Stuabt,  C.      on  the  careless  manner  in  which  the 
charge  in  this  case  was  framed. 

Empress  of  India  v.  Baldeo  322 

ACTS— 1860— XLV,  s.  2l^Construct%on  of  Act  toith  rrferenee  to  Bill^ 
Compoundahle  off'ences'-Cheatinff — Forgery^ Act  X  of  1872  {Criminal 
Procedure  Code),  t.  188.]  Cheating  and  forg^  are  not  offences  which 
may  be  lawfullv  compounded.  Where  a  Magistrate  decided  that  certain 
offences  could  be  lawfully  compounded,  having  regard  to  a  Bill  which 
the  Legislature  had  brought  in  amending  s.  214  of  Act  XLY  of  1860, 
held  that  it  was  irregxdar  for  such  Magistrate  to  allow  his  decision  to  be 
guided  by  anything  in  a  Bill  that  had  not  become  law,  and  it  was  his 
duty  to  have  interpreted  that  section  without  reference  to  merely  oon- 
tempUted  legislation. 
In  the  matter  of  the  petition  of  Raunak  Hosain  v.  Harbans  Singh  283 

 .  8.  221^Village  watchman-^  Act  XVI  of  1873  {N.-W- 

P.  Villaae  and  Bead  Police  Act),  e.  %^Act  Xcf  1872  (Criminal  Proce 
dure  Code),  t.  92.]  A  chaukidar  or  village- watchman  is  not  legally 
boimd  as  a  public  servant  to  apprehend  a  person  accused  of  committing 
murder  outside  the  village  of  which  he  is  chaukidar,  such  person  not 
being  a  proclaimed  offender,  and  not  having  been  found  by  him  in  the 
act  of  committing  such  murder ;  and  consequently  such  chaukidar,  if 
he  refuses  to  apprehend  inch  person  on  such  cluurge  at  the  instance  of 
a  private  person,  is  not  punishable  under  s.  221  of  the  Penal  Code. 

Empress  of  India  v,  Kallu  

B.  293— 06«jenfl  hoolg— Destruction  of  hook  hy  order  of 
Criminal  Court— Act  Xof  1872  (Criminal  Procedure  Code),  e.  418.]  A 
book  may  be  obscene,  wiUiin  the  meaning  of  the  Penal  Code,  although 
it  contains  but  a  sinsle  obscene  passage. 

The  defence  to  a  charge  of  selling  and  distributing  certain  obscene 
books  was  that  they  were  sold  and  distributed  in  good  faith  in  prosecu- 
tion of  a  religious  controversy.  Held  that  the  excessive  obscenity  of 
such  books  took  away  the  protection  which  their  controversial  nature 
might  otherwise  have  fldSordea  them.  Also  that  the  intention  of  the 
seller  and  distributor  must  be  gathered  from  the  character  of  the  matter 
contained  in  such  books.  As  he  had  chosen  to  sell  and  distribute  what 
was  obscene,  it  must  be  presumed  that  he  intended  the  natural  conse- 
quences of  his  act,  namely,  corruption  of  the  minds  and  prejudice  of 
the  morals  of  the  public.  It  was  not  sufficient  for  him  to  say  that  his 
intentions  were  good.  It  was  his  public  act  that  must  be  the  test  of 
his  intentions ;  and  having  done  an  unlawful  act,  it  was  no  answer  to  say 
that  he  thought  it  lawfuL  Queen  v.  Hicklin  and  Steele  v.  Brannan 
followed. 

At  the  conclusion  of  the  trial  of  a  person  for  the  sale  and  distribu- 
tion of  obscene  books,  the  Court  trymg  him  ordered  the  destruction  of 
certain  copies  of  such  books,  voluntanly  surrendered  by  him,  under  8. 
418  of  the  Criminal  Procedure  Code.  Held  that  such  Court  was  not 
empowered  by  that  section  to  make  such  an  order. 

Empress  of  India  v,  Indannan  
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ACT— li^eO-^XVL,  88.  2to,  900,  300,  80iA.,  dS(h^Mm^ht-^€wipMe 
komicide  not  (mounting  td  murder^Oauring  death  rmgk  or  wegrtioettt 
^et^Griewmt  kwri.']  Where  a  peHon  strack  aaotker  a  blow  which 
caused  death,  without  anj  intention  of  cansing  death,  or  of  eaasing  such 
bodily  injury  as  w^  likely  to  came  death,  €ft  the  hn<mledge  that  he  was 
likely  by  such  act  to  cause  death,  but  witii  the  iBtention  earning 
grieTous  hurt,  held  that  the  ofiEenoe  of  which  sach  person  was  guilty  was 
not  the  offence  of  causing  death  by  a  rash  act,  but  the  offence  ^  toIub* 
tarily  crausing  greirous  hurt. 

NidarmarH  Noffabhushanamf  Qaeen  y.  Pemkoer ;  Quesn  y  .M&n ;  Em- 
preur,  Ketahdi  Mututul;  Empress  Fox,  and  Empress  y%  (fBrien 
followed. 

The  offences  of  murder,  culpable  homicide  not  amounting  to  murder 
and  causing  death  hj  a  rash  or  negligent  act  distinguished. 

fimi^ss  of  India  v.  Idu  Beg  776 

 ^  s.  ^2^Murder^^eorpu$  deUcU:*^   The  tiiere  fact 

that  the  body  of  the  murdered  person  has  not  been  found  is  not  a  groand 
fcMT  refasing  to  convict  the  accused  person  of  the  murder. 

Empress  of  India  v.  Bhagirath   .  383 

■  ■  ■  i^ss.  S04A,  Causing  death  by  a  rtish  or  negligetU 
Aci^Voluntarily  causing  hurt.']  A  person  wit^oot  the  intention  to  cause 
death,  or  to  cause  sndbi  b<jfdily  injury  as  was  likely  t6  canse  death,  or  the 
knowledge  that  he  was  likely  by  his  act  to  cause  dea^  or  the  intention 
to  cause  gneyous  hurt,  or  the  knowledge  that  he  wais  fikely  by  his  act 
to  cause  grieyous  hurt,  but  with  the  intention  of  causing  but,  caused 
the  death  of  Imother  f>elrBon  by  throwing  a  piece  of  a  brick  at  hkn,  whi(^ 
struck  him  in  the  region  of  the  spleen  and  ruptured  it,  the  sple^  being 
diseased.  Heid  Miat  the  off<>nce  eonmnttea  W9s  not  the  offence  of 
causing  death  by  a  rash  or  negligent  act,  bat  the  offence  of  y<^uiilariiy 
causing  hurt. 

Empress  of  IncBa  «.  Bandhir  Singh  .      k  697 

 fts.  379,  4^11-- Abetment  of  ih^-^Beeeiining  stolen  pro* 

pertg-^Joint  undinided  Hindu familg.']  A  Hindu,  intending  to  aepatete 
himself  from  his  family,  migrated  to  Demerara  as  a  coolie.  After  an  ab^ 
sence  of  thirty  year8>  he  retted  to  his  family,  bringing  mth  him  money 
and  other  moveable  property  which  he  had  acquirod  in  Demerara  by 
manual  labour  as  k  coolie  On  his  return  to  his  iMnily  he  Hyed  in  oom- 
inensality  with  it,  but  he  did  not  tr^t  such  pHjpetif  as  joint  fainily  pro- 
perty, but  as  his  own  nroperty.  Held  that  such  proper^  was  his  sole 
property,  and  his  brother  was  not  a  joint  owner  of  it,  and  could  property 
be  convicted  of  theft  in  respect  of  it. 

It  is  irregular  to  convict  and  puni^«  nerscm  for  a^tment  of  theft, 
and  at  the  same  time  to  convict  and  puniiA  hi^  forvtecliyihg  ihe  8t<^en 
property. 

Empress  of  India  v,  Sita       iUd    .     ^  181 

 ^  B.  4:69^J>qfimmtidn--PubUeaHim.]   Iff,  a  tte^cai  fliMi 

and  editor  of  a  medieal  journal  pi^Mshed  moiithljr,  eaid  in  sueh  jounud 
of  an  advertis^ent  pubHshed  by  Jff,  toother -ibedicid  mfen,  ih  iHiich  S 
'solicited  the  public  to  vubscribe  to  a  hosjiital  of  whidh  %e  wits  Ihe 
surgeon  in  charge,  stating  l^e  number  df  suocessfuloperaitioiu  wluch 
bad  heea  performed,-^*'  Tke  advmtiser  is  xietttAnij  ontittod  10  be  ootogra- 
tulated  on  this  marvellous  success ;  tmt  it  is  hardly  odnsistent  Ivith  the 
feelings  and  usages  of  the  medical  profession  to  herald  them  forth  in  €ns 
fashion.  We  are  not  surprised  to  nud  thttt  the  line  he  hM  'eledted  to 
adopt  has  not  met  with  t^e  apiwoval  of  his  brother  officeirs  serving  in  the 
same  province,  and  we  have  no  hesitaticni  in  pr(»iouncing  his  proceedings 
in  this  matter  unprofessional."  JSeld  tiiat,  inasmuch  as  iKich  advertise* 
ment  had  the  effect  of  making  such  hospital  a  "  public  question,"  and 
of  submitting  it  to  the  "  jud^entof  the  publie,"  and  If  had  expressed 
himself  in  good  faith,  if  was  within  the  Third  and  Sixth  Exceptions, 
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respectirely,  to  s.  499  <^  the  Penal  Code.   Held  ako  that  M  came  within 
the  Ninth  Exception  to  that  section. 

The  eendiQg  of  a  newspaper  containing  defamatory  matter  by  post  from 
Oalcntta,  where  it  is  published,  addressed  to  a  subscriber  at  Allahabad* 
is  a  publication  of  such  defamatory  matter  at  AUahabad. 

The  publisher  of  a  newspaper  is  responsible  for  defamatory  matter 
published  in  such  paper,  whether  he  knows  the  contents  of  such  paper 
or  not. 

Empress  of  India  v.  MbLeod  342 

ACTS— 1860— XLV,  s.  499— D^owia*w»— Oocw^ /atM.]  C  wastrntootof 
caste  by  a  panohayat  of  his  caste-fellows  od  the  ground  that  ^ere  was 
an  improper  inlima^y  between  him  and  a  woman  of  his  easte.  Certain 
persons,  members  of  such  panchayat,  circulated  a  letter  to  the  members 
of  their  caste  geoerally,  la  which,  stating  that  C  and  such  woman  had 
been  put  out  of  oa8te«  and  the  reason  for  the  same,  and  requestini:  the 
members  of  the  caste  not  to  receive  tfaam  into  their  houses  or  to  eat  with 
ithem,  they  made^rtoin  statements  applying  equally  to  C  or  such  woman. 
Such  statements  were  defamatory  within  the  meaning  of  6.  499  of  the 
Indian  Penal  Code.  Held  that,  if  such  persons  were  careless  enough  to 
J2se  lang.9^e  which  was  a^licable  to  (7,  they  did  so  at  their  peril,  and 
they  could  not  escape  ihjd  responsibility  of  having  defamed  C  by  saying 
that  they  intended  such  language  to  apply  to  such  woman.  Held  also, 
on  the  question  whether  such  persons  had  acted  in  good  faith,  that, 
looking  to  the  character  of  such  letter,  the  circumstances  under  wMoh  it 
was  written,  and  to  the  -fact  tiiat  Chad  been  put  out  of  caste  for  the 
reason  alleged,  had  such  persons  contented  >them8elyes  with  announcinff 
the  determination  of  the  panchayat,  and  the  grounds  upon  which  such 
determination  was  based,  they  would  have  been  protected ;  but,  inasmuch 
as  they  did  not  so  content  themselves,  but  went  further  and  made  false 
and  uncalled  for  statements  regarding  C,  they  had  rightly  been  Jhcid  not 
to  have  acted  in  good  faith. 

Emppees  of  India  v.  Bamiuiand  664 

-I«61-^X — Custody  <if  minor^Minor  wife,]    P,  whose  minor 


wife  had  refused  to  return  to  cohabitation  with  him  on  the  ground  that 
he  WAS  out  ot  «aste  in  consec^uenee  of  having  c(mmiitted  a  criminal 
offence,  applied  to  the  District  Court  under  Act  IX  of  1861  for  the 
custody  of  her  person.   Held  that  that  Act  did  not  apply  io  such  a  case. 

Pakhandu  v.  Manki   606 

-.]  Whore  a  person 


claims  the  custody  of  a  female  minor  on  the  ground  that  she  is  his  wife, 
and  such  minor  denies  that  she  is  so.  Act  IX  of  1861  does  not  apply. 
Such  person  should  establish  his  claim  by  a  suit  in  the  Civil  Court. 

Balmakund  v,  Janki  403 

 18P4-XVL   See  Act  III  of  1877,  s.  60    505 

—  1866— X,  s.  381.        Hindu  Law  65 

—  1866 — XI,  s.  6  Suit  for  fruit  upon  trees'^Suit  for  compeneation 

for  the  wrongful  taking  of  fruit  upon  treee^Immoveable  property  Suit 
cognizable  in.  Small  Cause  Court— Act  III  of  1877  (Megistration  Jict), 
s.  8.]  When  the  damage  or  demand  does  not  exceed  in  amount  or  value 
the  sum  of  £Lye  hunc&ed  rupees,  a  suit  for  the  fruit  upon  trees,  or 
damages  in  lieu  thereof,  is  a  smt  co^izable  in  a  Mufassal  Court  of  Snykll 
Causes,  the  fruit  upon  trees  not  bemg  immoveable  property,  but  being 
moveable  property,  within  the  meaning  of  s.  6  of  Act  XI  of  1865. 

In  the  matter  of  the  petition  of  Nasir  Xhan  «.  Earamat  Khan    .      •  168 
ss.  6  (8),  12^uri8diotion  if  Small  Cauee  Court-^ 


Compensation  for  personal  injury — Actual  pecuniary  damage,']  The 
plaintiff  in  a  suit  for  compensation  for  malicious  prosecution  claimed 
J&s.  200  as  compensation  for  the  mental  annoyance  caused  him  by  such 
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Ltion,  and  Bs.  25  the  actual  expense  incurred  by  him  in  defending 


(3)  and  s.  12  of  Act  of  1865,  that  the  snit  being  one  for  the  recoyery 
of  damages  on  account  of  an  alleged  personal  injniy,  from  which  actoal 
pecuniary  damage  had  resulted,  it  was  cognizable  and  should  haye  been 
instituted  in  the  Court  of  Small  Causes  haying  local  jurisdiction.  Gunga 
Narain  Gudadhur  Chotodhry  and  Brojo  Soondur  y.  Ethan  Chunder 
followed. 

Debi  Singh  v.  Hanuman  IJpadhya  747 

ACTS— 1868— I,  8.  2  (5).  See  Act  III  of  1877,  ss.  17,  49  .  .  .  .  422 
  Xy  of  1877,  8.  28    435 

 1869— XVIII,  8.  8  (5),  (25),  and  sch.  ii.  No.  11— PromiMory 

Note^Bond^ Agreement — Interest — Penalty.]  The  defendant  having 
borrowed  fifty  rupees  from  the  plaintiff,  gave  him  on  the  9th  Noyember, 
1878,  an  instrument  which  was  in  effect  as  follows :— "  B  (defendant) 
writes  this  **  rukha  "  in  favor  of  A  (plaintiff)  for  Bs.  50  cash  reoeiyed,  to 
be  repaid  on  the  ISth  November,  1878 :  in  the  event  of  default,  he  shall 
'  pay  interest  at  one  rupee  per  diem.  Held  (Stuabt,  C.  J.,  dissenting) 
that  such  instrument  was  a  promissory  note  "  within  the  meaning  of 
the  Stamp  Act  of  1869,  and  not  a  "  bond  "  or  *'  an  agreement  not  o&er- 
wise  provided  for,"  within  the  meaning  of  that  Act. 

Held  also  that,  looking  to  the  whole  instrument,  it  was  equitable  to 
hold  that  the  term  "  interest "  was  not  intended  to  mean  interest  in  the 
strict  sense  of  that  term,  but  a  penalty,  and  the  amount  of  interest 
ahould  be  so  treated,  and  a  reasonable  amount  only  be  allowed.  The 
observations  of  Pontifex,  J.,  in  Bichaok  Nath  Panday  v.  Bam  Lochmn 
Singh  concurred  in. 

Bansidhar  v.  Bu  Ali  Khan  260 

I  8.  3  (26),  sch,  ii,  No.  5 — Note  or  memorandum 

acknowledging  debt—Promieeorv  Note^lhtufficiently  etamped  document^ 
admissibility  in  evidence  of.']   The  plaintiff  sold  and  delivered  certain 


ike  price  of  such  goods,  the  following  instrument :  "  Agra,  14th  Novem- 
ber, 1877.  Due  to  JST,  cloth-merdumt,  the  sum  of  Ks.  200  only,  to  be 
paid  next  January,  1878."  This  instrument  was  stamped  with  a  one- 
anna  adhesive  stiunp.  The  plaintiff  claimed  in  the  present  suit  from  the 
defendant  Es.  200,  and  interest  on  that  amount  at  twelve  per  cent,  per 
annum  from  the  14th  November,  1877,  to  the  date  of  suit.  Held  by 
Stuabt,  C.  J.,  and  Fbabson,  J.,  Oldfibld,  J.,  and  SxBAiaHT,  J.,  treat- 
ing the  suit  as  one  for  a  debt,  that,  although  such  instrument  was  not 
admissible  in  evidence  as  a  promissory  note,  as  it  was  insufficiently 
stamped,  it  was  nevertheless  admissible  as  proof  of  an  acknowledgment 
of  such  debt. 

Per  SPAinuB,  J.,  treating  the  suit  as  based  upon  a  promissory  note, 
that  such  instrument,  being  insufficiently  stamped,  was  not  admissible  in 
evidence. 

Xanhaya  Lai  v.  StoweU  581 

-  88.  89,    40^  Promissory  Note— Evidence.]  A 

promissory  note,  not  payable  on  demand,  executed  on  unstamped  paper, 
was  brought  to  a  Collector,  under  s.  39  of  Act  XYIII  of  1869,  for  ad- 
judication  as  to  the  proper  stamp,  who,  upon  the  payments  provided  in 
that  section  having  been  made,  made  the  endorsement  thereon  provided 
in  that  section.  Held  that  the  irregularity  of  the  Collector  in  making 
such  endorsement  did  not  render  such  promissory  note  inadmissible  in 
evidence. 

Girdhari  Das  v.  Jagan  Nath  115 


Held,  with  reference  to  s.  6 
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j^CXS— 1870— VII,  8.  7,  cl.  1,  and  s.  17— for  specific  moveable 
property  tyr  for  compensation — Court-fees^*' Multifarious  Suit."]  A, 
to  whom  a  certificate  of  aH ministration  in  respect  of  the  property 
of  a  minor  had  been  granted  in  succession  to  B,  whose  certificate  had 
been  revoked,  sued  B  claiming  the  deliyery  of  specific  moveable  pro- 
perty of  variouB  kinds  belonging  to  the  minor,  which  had  been  intrusted 
to  By  and  B  detained,  or  the  value  of  each  kind  of  property  as  com- 
pensation in  case  of  non-deliveiy.  Held  that  the  suit  aid  not  embrace 
*'  distinct  subjects  "  within  the  meaning  of  s.  17  of  the  Court  Fees  Act, 
1870,  and  the  court-fees  payable  in  respect  of  the  plaint  in  the  suit 
should  be  computed  under  cL  L,  s.  7  of  that  Act,  according  to  the  total 
value  of  the  claim. 

Amar  Nath  9.  Thakur  Das  13L 

—   88.  7,  8,  17,  sch.  i,  tLTt^Multifarious  suit'--Courtfees  on 

plaint  and  memorandum  of  appeal,']  The  rule  laid  down  in  s.  17  of  the 
Court  Fees  Act  regarding  multifarious  suits  is  subject  to  the  proviso 
at  the  end  of  art  1,  sch.  i.  of  that  Act,  and  the  maximum  ^  fee  leviable 
on  the  plaint  or  memorandum  of  appeal  in  such  a  suit  is  under  that 


proviso  Its.  8,000. 

Baghobir  Singh  v.  Dharam  Kuar  108 

 XI,  8.  2.   See  Act  X  of  1871,  ss.  19,  63      •  .      .  404 

—1871  VIII.   See  Act  XIX  of  1813  488 


s.  17,  cl.  (2) — Registration — Mortgage — Suit  on 
unregistered  bond  charging  immoveable  property, ]  I  he  obligor  of  a  bond 
beanng  date  the  20th  January  1873,  agreed  to  pay  the  obBgee  Bs.  80, 
together  with  interest  on  that  amount  at  the  rate  of  fis.  2  per  cent,  per 
mouth,  between  the  2nd  April  1874  and  the  1st  May  1874,  and  hypo- 
thecated immoveable  property  as  collateral  security  for  such  payment 
On  the  15th  February  1879,  the  obligee  sued  the  obligor  on  the  bond  to 
recover  £8. 196-8-0,  being  the  principal  amount  and  interest,  from  the 
hypothecated  property.  Held  by  the  majority  of  the  Full  Bench 
(Stuast,  C.  J.,  dissenting)  that,  for  the  purpose  of  registration,  the  value 
of  tiie  right  assigned  by  the  bond  to  the  obligee  in  the  property  should 
be  estimated  by  the  amount  secured  for  certain  by  the  hypothecation, 
and,  that  amount  exceeding  Bs.  100,  the  bond  should  have  been 
registered. 

Per  Stuast,  C.  J. — ^That,  for  that  purpose,  the  value  of  that  right 
should  be  estimated  by  the  principal  amount  of  the  bond,  and,  that 
amount  bemg  under  Bs.  100,  the  bond  did  not  require  to  be  registered. 
Nanahin  Lakshman  v.  Anamt  Bahaji  and  Narasayya  Cketti  Guruvappa 
Chetti  followed. 

Per  PBAB80N,  J,  OLDFixir,  J,  and  Stsaight,  J.^That  a  suit  on 
a  bond  for  money  charg^ed  thereby  on  immoveable  property  must, 
where  the  bond  is  not  admissible  in  evidence  because  it  is  unregistered, 
faU. 

Himmat  Singh  v,  Sewa  Bam  167 

—   BS,  17,  18.]   N  agreed  by  an  instrument  in  writing 

called  a  "  sattah"  in  consideration  of  a  loan  of  Bs.  99-84),  that  B  should 
have  the  right  of  cultivating  indigo  on  certain  land  from  a  certain  date 
for  a  certain  period ;  that  if  she  failed  to  make  over  to  him  any  portion 
of  such  land,  or  interfered  with  his  cultivation  of  any  portion  of  it, 
she  should  be  responsible  in  damages  f  07  the  loss  occasioned  to  £  in 
respect  of  such  default  or  interference  at  the  rate  of  Bs.  40  per  bigha, 
ana  for  the  repayment  of  such  loan ;  "  tiiat,  if  she  failed  to  pay,  B 
was  at  liberty  to  recover  from  her  person  and  property  ;  and  that,  until 
the  conditions  of  the  agreement  were  fulfilled,  she  hypothecated  her 
four-anna  share  in  mauza  B."  B  sued  j^upon  the  ''sattak"  to  recover 
Bs.  1,059-6-0.  being  the  amount  of  such  loan  and  damages,  by  the 
sale  of  such  four-anna  share,  such  suit  being  founded  on  a  breach  of  the 
agreement  Held  per  Stuast,  C.  J.,  that,  inasmuch  as  the  value  relating 
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to  ike  immoveable  pioperty  hypoUiecated  in  the  sattah  "  wis  simpl  j 
Rs.  99-8-0,  withoat  any  stipnlalioa  «b  to  interest  or  aaf  other  p^ment 
by  which  that  Mm  might  be  aogmented,  the  damages  stipulated  for 
depending  upon  a  oontingency  whieh  might  or  mifi^t  not  happen*  and 
respecting  which  nothing  oonld  be  anticipated  at  the  time  of  registration, 
the  instraaient  did  not,  under  Act  YIII  of  1871,  s.  17,  reqoire  re^;i8tra- 
tion.  Darthmn  Singh  y.  ffamomnta  olverTed  on. 

Per  Oldfibld,  J.— Hiat,  the  only  certain  sum  secured  by  the 
"  sattah  "  being  £s.  99-8-0,  the  instrument  did  not  require  registration 
under  that  Act,  but  it  could  not  be  used  to  enforce  a  lien  to  any  greater 
extent  than  lis.  99-8^  against  the  property  in  suit. 


,   Basant  Lai  v.  Tapeshri  Rai  1 

ACTS  1871  IX.   See  Act  XV  of  1877    340 

—  — —  8.  2  416 

 s.  29.   See  Art  XV  of  1877,  s.  28        .      .      .      .  436 

 8.  29  and  sch.  ii,  arts.  14,  16,  118,  145.   See  Bes 

judicata  •      •      •      .      •  40 

 sch.  ii,  No.  44   See  Hindu  Law  738 


 No.  62.   See  Act  XV  of  1877,  s*  2,  sch.  ii,  No.  64  148 

— ^— — •  — —  No.  1^7 -^Execution  of  decree — Applicatiom 

to  enforce  deeree^Oral  application  for  proclamation  of  taleJ]  An  jQxal 
application^  on  a  sale  of  immoveable  property  in  the  execution  of  a 
decree  hayins  been  adjourned,  for  the  fixing  of  a  fresh  date  for  the 
sale  is  an  appucation  to  enforce  the  decree,  widun  the  meaning  of  art. 
167,  sch.  ii  of  Act  IX  of  1871.  An  upplication  to  enforce  the  decree 
made  within  three  years  from  the  date  of  such  an  oral  applicatioa  will 
therefore  be  within  time. 

Ajnar  Sisghn.  Tika  139 

 See  Act  XV  of  li77.  sch.  ii,  Na  179  .  820 

 X,    ss.  19,   68  Illirit  poeeeeeion  of  lifuor^Omltm 

knowledge^Premmption^Act  XI  of  1870,  e,  2—"  iSffr."]  MM,  in  a 
prosecution  under  ss.  19  and  68  of  Act  X  el  1871,  that  ihe  definkion 
of  ser "  giyeu  in  s.  2  <^  Act  XI  of  1870  was  net  .so  intelligible 
clear  as  to  oe  capable  of  general  apoplication,  and  tlMt  it  did  not  super- 
sede the  local  customary  wei|[[ht  of  a  ser.  Held^  therefore,  the  local 
customary  weight  ef  a  ser  being  niaety-fiye  tolahs  (the  Ooyenunent  ser 
weig:hing  eighty-tolahs),  and  the  accused  haying  been  found  in  possession 
of  ninety-six  tolahs  only,  that  the  excess  or  one  tolah  oyer  the  local 
weight  was  not  suoh  as  to  warrant  the  presun^ition  of  tJie  g^t  of  the 
accused. 

Empress  of  India  v,  Hait  Ram. 

Empress  of  India  v,  Cheda  Khan      .......  404 

 1872  1,  8.  2^— Confusion— A<^  X  of  1872  {Criminal  Proee- 

dure  Code),  sm.  122,  346].  A  confession  does  not  become  irreleyant 
merdly  because  the  memorandum  reanired  by  law  to  be  attached  thereto 
by  the  Magistrate  taking  it  has  not  been  written  in  the  exact  form  pres- 
cribed. 

Empress  of  India  «.  Bhairon  Singh  338 
s.  91.— ProwMe  to  pay  bcUance  found  ime  <m  OMounU 
stated  in  instalmente — Promiaory  Note^Note  qf  agreement  in  aeeoutntbook 
^Evidence  of  terms  of  agreement^Eelimquiskmint  qf  part  ef  c^otai — 
Act  X  qf  1877  (Civil  Procedure  Code),  #.  43.]  In  1876  accounts  were 
stated  between  B  and  22,  and  a  balance  of  Bs.  800  was  found  to  be  due 
from  DtoB.  D  gaye  ^  an  instrument  whereby  he  agreed  to  pay  the 
amount  of  such  balance  in  four  annual  instalments  of  tts.  200.  B  at  the 
same  time  noted  in  his  account-book  that  suoh  balance  was  "  payable  in 
four  instalments  of  Bs.  200  yearly."  In  July  1879,  B  sued  />  upon  suoh 
instrument  for  the  balance  of  tlie  first  instalment.  The  Court  trying 
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tkis  suit  refased  to  roceiye  such  instrament  in  evidence  on  the  ground 
that  it  was  a  promissory  note,  and  as  snoh  was  improperly  stamped. 
TherenpoQ  B  i^lied  lor  and  obtained  permission  to  withdraw  from  the 
suit,  with  liberty  to  bring  a  fresh  ohe  for  the  original  debt.  In  October 
1879,  B  again  sued  2),  claiming  the  balance  of  the  €rst  and  second 
instalments,  basing  his  claim  upon  the  note  made  by  him  in  his  aocoont- 
book.  He  obtained  a  decree  in  this  suit  io^  the  amount  claimed  by 
him.  In  1880  B  again  sued  D,  claiming  the  amount  of  the  third  instal- 
ment, again  basing  nis  claim  upon  such  note. 

Meld  hj  Sfaitkis,  J.,  tiiat  the  suit  last-mentioned  was  barred  by 
the  provisions  of  s.  43  of  Act  X  of  1877,  inasmuch  a  B  should  in  the 
eecond  suit  brought  by  him  against  D  have  claimed  the  balance  of  the 
money  found  due  from  D  to  Mm  upon  the  accounts  stated  between  them» 
instead  of  claiming  the  balance  of  the  instalments  due« 

Held  by  Old^bld,  J.,  that  such  suit  was  not  so  barred,  the  causes 
of  action  thevein  and  in  the  former  suit  being  different. 

Seld  by  the  Court  that  the  agreement  by  2)  to  pay  the  balance  found 
due  from  nim  to  B  on  accounts  stated  between  them  in  instalments  of 
Ks.  200  annually  could  not  be  proved  by  the  note  made  by  ^  in  his 
mcoount-book,  but  could  only  be  proved  by  the  promissory  note. 

Benarsi  Das  «.  fihikari  Das  •  717 

ACTS— -1872— I,  8. 121  WUttess— Judge  or  Maaistrate^Power  of 

Sessions  Judge  to  compel  Magistrate  to  give  evidenceJ]  A  Sessions 
Judge,  finding  in  the  -course  of  a  trial,  as  regards  the  examination  of 
the  accused  ^rson  taken  by  the  committing  Subordinate  Magistrate, 
that  the  provisions  of  s.  846  of  Act  X  of  1872  had  not  been  fuTl^  com- 
plied witk,  summoned  the  committing  Magistrate  and  took  his  evidence 
&at  the  accused  person  duly  made  the  statement  recorded.  The  Magis- 
trate of  the  district  objected  to  this  proceeding  of  the  Sessions  Judge 
contending  that  it  was  "  contrary  to  law."  The  Sessions  Judge  referred 
the  qnestion  whether  or  not  his  proceeding  was  contrary  to  law  to  the 
High  Court. 

Per  Stitast,  C.  J.,  Pbabsok,  J.,  Oldfibli^,  J.,  and  Straight,  J. — ^That 
(he  privilege  given  hj  s.  121  of  Act  I  of  1872  is  the  privilege  of  the 
witness,  i^„  of  the  Judge  or  Magistrate  of  whom  the  question  is  ashed : 
if  he  waives  such  privilege,  or  does  not  object  to  answer  such  question,  it 
does  not  lie  in  the  mouth  any  other  nerson  to  assert  the  privilege :  the 
reference,  the  objection  not  haviiijp;  been  taken  by  the  Subordinate 
Magistrate  but  the  Magistrate  of  the  district^  should  be  answered 
accordingly. 

Per  Spaneib,  J.^That  a  Sessions  Judge,  while  trying  a  case,  cannot 
compel  a  committing  Magistrate  to  answer  questions  as  to  his  own  con- 
duct in  Court  as  buSi  Macristrate. 

Empress  of  India  v,  Chidda  Xhan  57S 

 ■  ■  -IX ,  8,  2  (d)  and  s.  25  {2),--Agreement  ujUhnU  consi- 
deration.'] The  plaintiS  sued  to  establish  an  agreement  in  writin^^  by 
which  £he  defendants  promised  to  pay  him  a  commission  on  articles 
sold  through  their  agency  in  a  bazar  in  which  they  occupied  shops,  in 
•consideration  of  the  plaintiff  having  expended  money  in  the  construc- 
tion of  ffuchliajiar.  Such  money  had  not  been  expended  by  the  pfaiiiitiff 
at  the  request  of  ^e  defendants,  nor  had  it  been  emnded  by  nim  for 
them  volimtarily,  but  it  had  been  expended  by  him  voluntarily  for  tiiird 
parties,  ffeld  that  such  expenditure  was  not  any  consideration  for  the 
agreement  within  the  meaning  of  s.  2  (cQ  of  Act  IX  of  1872,  and  the 
agreement  did  not  fall  within  cl.  (2),  s.  26  of  that  Act^  and  was  TOid  for 
want  of  consideration. 

Durga  Prasad  v.  Baldeo  ,      .      .  221 

■    ■  '        ■  ■        ■     ■■  ■         Void  agreement'^Immoral 

consideration — Agreement  vfitkout  consideration^Past  cohabitation^ 
Past  cohabitation  would  not  be  an  immoral  ocmsideration,  if  considentiott 
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it  can  properly  be  called,  for  a  promise  to  pay  a  woman  an  allow- 
ance, ouch  a  promise,  however,  is  to  be  regarded  as  an  undertaking  by 
the  pomisor  to  compensate  the  promisee  for  past  services  voluntarily 
rendered  to  him,  for  which  no  consideration,  as  defined  in  the  Ccmtract 
Act,  would  be  necessary. 

Dhiraj  Kuar  v.  Bikramajit  Singh   <  787 

ACTS  1872^IX,  8.  25(3)— Promife  to  pay  a  debt  barred  by  limitation 

'judgment-debt,']  The  holder  of  a  decree  for  money,  dated  the  22nd 
June  1868,  applied  for  execution  on  the  23rd  February  1869.  In 
September  1869,  before  the  decree  had  been  executed,  the  judgment 
debtor,  admitting  that  a  certain  amount  was  due  under  the  decree, 
agreed  to  pay  such  amount  by  instalments ;  and  that,  if  default  were 
made,  the  decree  should  be  executed  for  the  whole  amount  thereof. 
Default  having  been  made  early  in  1878,  the  decree-holder  applied  at 
once  for  execution  of  the  decree.  On  the  5th  Mav  1878,  a  petition, 
signed  by  the  judgment-debtor,  was  preferred  on  his  behalf  to  the  Court 
executing  the  decree,  such  petition  being  in  efEect  as  followed :  "  Execu- 
tion case  for  Rs.  6,839-16-3:  in  this  case  the  decree-hdder  has  filed  an 
application  for  execution  of  his  decree  in  consequence  of  a  default  in 
payment  of  instalments:  the  fact  is  that  the  petitioner  has  failed  to  pay 
the  instalments  simplv  owing  to  illness,  otherwise  he  has  no  objection 
to  the  decree-holder  s  demand:  in  future  he  will  not  fail  to  pay  instal- 
ments :  he  has  written  a  letter  to  plaintifiE  asking  him  to  pardon  his 
breach  of  promise,  and  to  agree  to  realize  the  decree-money  by  the  instal- 
ments formerlv  fixed,  and  to  stay  execution  of  the  decree  for  the 
present:  the  decree-holder  has  granted  this  request:  tiie  petitioner 
therefore  presents  this  petition  and  prays  that  monthly  instalments  of 
Bs.  160  may  be  fixed,  ana  execution  of  the  decree  be  postponed  for  the 
present:  in  case  of  default  being  made  in  payment  of  two  instalments 
m  succession,  the  decree-holder  will  be  at  liberty  to  reaUze  the  balance 
of  the  decree-money  with  interest  at  twelve  per  cent,  per  annum." 
At  the  time  such  petition  was  pef erred  execution  of  the  decree  was 
barred  by  limitation.  Held  that  a  "debt"  within  the  meaning  of 
a.  26  (3)  of  Act  IX  of  1872  includes  a  '*  judgment-debt "  and  such 
petition  was  a  promise  to  pay  a  debt  barred  by  limitation  within  the 
meaning  of  that  law,  and  a  suit  founded  on  such  petition  to  recover 
the  balance  of  the  money  due  under  the  decree  was  mamtainable. 

Billings  V,  The  Uncovenanted  Service  Bank  781 

 ss.  69,  70.   iSee  Jurisdiction  66 


^  s.  133— Principa/  and  surety — Diseharae  of  surety 

by  variance  in  terms  of  contract,']  A  Jcabuliyat  whereby  a  lessee  agrees, 
without  the  consent  of  the  person  guaranteeing  the  payment  of  the 
rent  agreed  to  be  paid  under  a  former  kabuliyat,  that  ne  will  pay  rent 
at  a  Mgher  rate  than  that  agreed  to  be  paid  m  such  former  kabuliyat^ 
amounts  to  a  variance  of  the  terms  of  the  contract  of  guarantee,  and 
discharges  the  lessee's  surety  in  respect  of  arrears  of  rent  accruing  sub* 
sequent  to  such  variance. 

£hatun  Bibi  v,  Abdullah  

-X,  ss.  33,  63 — Irregular  commitment — Place  of  inquiry  and 


triaL]  S.  33  of  Act  X  of  1872  contemplates  the  contingency  of  a  case 
which  has  been  inquired  into  at  the  proper  place,  as  indicated  by  s.  63 
of  that  Act,  being  committed  to  the  proper  Court  of  Session  by  a 
particular  Magistrate  not  duly  empowered  by  law  to  make  such  commit- 
ment ;  and  not  of  a  case  which  has  been  inquired  into  in  a  district  in 
which  it  was  not  committed,  being  committed  to  the  proper  Court  of 
Session  as  indicated  by  that  section,  by  a  particular  Magistrate  duly 
empowered  by  law  to  make  such  a  commitment.  Consequently,  where 
a  Magistrate  inquires  into  and  commits  for  trial  of  an  ofEence  which  has 
not  been  committed  in  his  district,  and  the  Court  of  Session  for  that 
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district  accepts  snch  commitment  because  the  prisoner  has  not  been  pre- 
judiced thereby,  and  tries  him  for  such  ofience,  the  proceedings  in  such 
case  are  illegal  ab  initio. 

Empress  of  India  v,  Jagan  Nath  268 

ACTS— 1872— X,  8. 4,7^Magi9trate  of  the  district — Power  to  yoithdraw  or 
refer  easee^  Magistrates  of  oistricts  'should  exercise  the  powers 
conferred  on  them  hj  s.  47  of  Act  X  of  1872  only  when  it  is  absolutely 
necessary  for  the  interests  of  jnstice  that  they  should  do  so ;  and  when 
one  of  the  p^arties  to  a  case  applies  to  have  it  withdrawn  from  the 
Magistrate  inquiring  into  or  trying  it  and  referred  to  another  Magistrate, 
the  Magistrate  of  the  district  shonld  gi?e  the  other  party  notice  of 
snch  application,  and  an  opportunity  of  showing  cause  why  such  appli- 
cation should  not  be  granted. 

Where  the  aconsed  in  a  criminal  case  applied  to  the  Magistrate  of 
the  district,  after  the  evidence  of  the  complainant  and  his  witnesses  had 
been  taken,  to  withdraw  such  case  from  the  Subordinate  Magistrate 
trying  it  and  to  try  it  himself,  such  application  not  containing  any 
sufficient  reason  justifying  the  granting  of  the  same,  and  the  Magistrate 
of  the  district,  without  giving  the  complainant  notice  of  such  appli- 
cation  or  opportunity  oi  showing  cause  against  it,  and  without  stating 
any  reason,  withdraw  such  case  from  the  Subordinate  Magistrate  trying 
it  and  referred  it  to  another  for  trial,  the  High  Court  set  aside  the  order 
of  the  District  Magistrate  and  of  the  Magistrate  to  whom  such  case  was 
referred  for  trial,  and  directed  the  Magistrate  from  whom  it  had  been 
withdrawn  to  proceed  with  it. 
In  the  matter  of  the  petition  of  Umran  Singh  «.  Fakir  Chand     •      .  749 
ss.  90,  91.   See  Act  XLV  of  1860,  ss.  187,  188         .  201 

 s.  92.   See  Act  XLV  of  1860,  s.  221    .      .      .  .60 

 ss.  122, 846.   Sw  Act  I  of  1872,  s.  24  .      .      .      .  888 

 s.  188.   See  Act  XLV  of  1860,  s.  214  .      .  .  283 

■   — ss.  216,  220,   291 — Omission  to  prepare  charge^ 

Acquittal^Disckarge—Bevival  of  prosecution.]  A  Magistrate  tried  and 
acquitted  a  person  accused  of  an  ofEenee  without  ])reparing  in  writing 
a  cnarge  against  him.  Such  omission  did  not  occasion  any  failure  of 
justice.  Seld,  with  reference  to  s.  216  of  Act  X  of  1872,  Explanation 
I,  that  such  omission  did  not  invalidate  the  order  of  acquittal  of  such 
person  and  render  such  order  equivalent  to  an  order  of  discharge,  and  * 
such  order  was  a  bar  to  the  revival  of  the  prosecution  of  audi  person 
for  the  same  ofEence. 

Empress  of  India  v.  Gurdu   129 

ss.  283,  862.— TTarrow^  ease-^Befusal  of  Magistrate  to 
summon  witness  named  by  accused-^Error  or  defect  tn  proceedings,] 
Where  the  Magistrate  trying  an  offence  rejected  an  a]pplication  by  the. 
accus^  person  that  a  certain  person  might  be  examined  on  his  behalf 
either  in  Court  or  by  commission,  without  recording  his  reasons  for 
refusing  to  summon  such  person,  as  required  by  s.  362  of  the  Criminal 
Procedure  Code,  held  that  the  conviction  of  the  accused  person  must  be 
set  aside,  and  the  case  be  re-opened  by  such  Magistrate,  and  the  appli- 
cation by  the  aconsed  for  the  examination  of  such  person  be  disposed 
of  according  to  law. 
In  the  matter  of  the  petition  of  Sat  Narain  Singh       ....  392 

 ss.  297,  491,  492.   See  High  Court,  powers  of 

revision  645 

'  ss.  314,  453,  464. — Convictions  qfseeeraX  offences-^ 

Maximum  term  of  punishment-joinder  qf  charaes,']  Where  a  person 
who  is  accused  of  several  ofEences  of  the  same  kind  is  tried  for  each  of 
such  offences  separately  by  a  Magistrate,  the  aggregate  punishment 
which  such  Ma^strate  can  inflict  on  him,  in  respect  of  such  offences,  is 
not  limited  to  twice  the  amount  which  he  is  by  his  ordinary  jurisdiction, 
competent  to  inflict,  but  such  Magistrate  can  inflict  on  him  for  each 
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offence  the  paaishment  which  he  ia  by  his  ordinary  jorisdiciion  eomg^ 
tent  to  inflict. 

A  person  accused  of  theft  on  the  1st  August  and  of  house-br^tking 
by  night  in  order  to  steal  on  the  3nd  August,  both  offences  inrolfing  a 
stealing  from  same  person,  was  charged  and  tried  by  a  Magistrals 
of  the  first  class  at  the  same  time  for  such  offences,  aad  sentenced  to 
rigorous  imprisonment  for  two  years  for  each  of  such  ofiCenoes  :  Held 
tluit  the  joinder  of  the  charges  was  regular  under  s.  468  of  Act  X  of 
1872,  ana  the  punishment  was  within  the  limits  prescribed  by  s.  814. 

Empresi     Umeda  observed  on  by  Stbaioht,  J. 

In  w  matter  of  Daulatia   805 

ACTS— 1872-X,  s  418.  fiw  Act  XLV  of  I860,  a.  283  .  .  .  .887 
ss.  468,  471. — Prosecution  for  pvin^faUe  evidence — 
SanctionJ]  An  instruction  to  the  Magistrate  of  tha  District  by  the 
Court  of  Session,  contained  in  the  concluding  sentence  of  its  judgment 
in  a  case  tried  by  it,  to  prosecute  a  person  tor  giring  false  eyidenoe 
before  it  in  such  case,  does  not  amount  to  sanction  to  a  proseeutioQ  of 
such  person  for  such  offence,  within  the  meaaing  of  s,  468  of  Act  X  of 
1872,  that  section  supposing  a  complaint,  or  at  least  an  applieati<m  fee 
sanction  for  a  complaint 

Where  a  Court  thinks  that  there  is  sufficient  ground  for  inquiring 
into  a  charge  mentioned  in  ss.  467,  468,  or  468  of  Act  X  of  187%  it 
should  proceed  under  s.  471  of  that  Act. 

Attention  of  thQ  Court  of  Session  in  this  case  diivotf  d  to 

Empress  of  India    Gobardhan  Das  68 

■    IS.  468,  469.  See  High  Court,  powers  of  revision  . 

^  ss.  468,  473.   See  Act  XLV     1S6Q,  s.  211         .      .  322 

  ss.  491,  492.   See  High  Court,  powers  of  revision       .  646 

 18/3— XVI,  s.  8.   See  Act  XLV  of  I860,  s  221  00 

'  ^XVIII,  ss.  10,  86, 39,  86.        Jurisdiction      ....  81 

 — —  ss.  12,  Bh^Tenant-at'ioill^Enkaneemeni  qf  rent 

— Aareement  to  pay  enhanced  rentJ]  The  patwari  of  a  yilUige  entered  in 
his  diary  thata  tenant-at-wiU  had  agreed  with  the  landholder  to  paj 
enhanced  rent,  but  the  agreement  was  not  recorded,  the  terms  as  to  rent 
were  not  stated,  and  tnere  was  nothing  to  show  that  such  tenant  had 
.  assented  to  such  e^try.  Meld  that  there  was  no  record  of  suob  agree* 
mcDt,  within  the  meaning  of  s.  21  of  Act  XVIXX  of  1878. 

Bhawani  v,  Abdullah  Xhan  •      •      •  865 

— —  ss.  86, 89.        Jurisdiction        •      •      .      .  .521 

  ss.  44,93.   iSw  Jurisdiction  86 

■  'S.  ^6 -Bent ^Produce  qf  land^MypotheoaUion^ 
Purchaser.^  The  purchaser  of  the  unstorea  produce  of  land  in  the 
occupation  of  a  cultiyator,  with  notice  of  the  lien  created  on  sudi  pro- 
duce by  s.  66  of  Act  XV^III  of  1873,  takes  such  produce  subject  to 
such  hen.  S.  A.  No.  1393  of  1870,  decided  on  the  4th  February  1871, 
and  Aehul  r.Ounga  Pershad  followed. 
Xinlock  V.  The  Collector  of  Etawah  as  Manager  of  mauza  Samayan 

on  behalf  of  the  Court  of  Wards  483 

 ss.  93,  96, 148.   &s  Act  X  of  1877,  s.  18     ...  61 

0.  93  (a).   See  Jurisdiction  ......  87 

s.  98  {g)»   iSec  Jurisdiction.        ....  60,144 

>  ;  SS.  148, Landholder  and  TenaniSuit  on  which 

right  to  receive  rent  it  dieputed^ Determination  qf  euch  righi^JDeter* 
mination  of  proprietary  rightJ]  C  sued  J  for  the  rent  for  certain  iMid, 
alleging  that  ne  was  the  tenant  of  such  land  and  J  was  his  sub-tenaai. 
J  disputed  Cs  right  to  receive  rent  for  such  land,  alleging  that  he  was 
not  his  sub-tenant,  but  ^s,  and  had  paid  such  rent  to  S,  Fnder  the 
provisions  of  s.  148  of  Act  XVIII  of  1873,  S  was  made  a  party  to  the 
suit.  The  Collector  decided  on  appeal  in  the  suit  that  S  and  not  C  was 
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the  tenant  of  inch  land,  and  /  was  her  sub-tenant,  and  not  Ct,  and  had 
paid  snch  rent  to  8.  Held  that  there  was  no  determination  by  the  Col- 
lector of  the  title  to  snch  land  bat  as  incidental  to  the  question  who 
was  entiUed  to  receive  the  rent,  and  consequently  the  decision  of  the 
Collector  was  not  appealable  to  the  District  Judge. 

Chotuv.Jitan  68 

j^^CTS  1873  XIX,  ss.  83,  83,  87,  88,  89, 241.   See  Jurisdiction  .      .  367 

 •  gg.  108,  113,  li^FartUion^ Hindu  widow- Biver- 

eionersA  A  childless  Hindu  widow,  who  has  succeeded  to  her  deceased 
husband's  share  of  a  mahal,  such  share  having  been^  his  separate  nro< 
perty,  and  is  recorded  as  a  co-sharer  of  such  mahal,  is  as  much  entitled, 
under  s.  108  of  Act  XIX  of  1873,  as  any  other  recorded  co-sharer  is,  to 
claim  a  perfect  partition  of  her  share.  The  circumstance  that  she  may 
after  partition  alienate  her  share,  contrary  to  Hindu  Law,  will  not  bar 
her  right  as  a  co-sharer  to  partition.  If  she  acts  contrary  to  the  Hindu 
Law  in  respect  of  her  share,  the  reyersioners  will  be  at  liberty  to  protect 
their  own  interests. 

Jhunna  Euar    Chain  Sukh  400 

s.  126.   See  Jurisdiction  818 

-ss.  194, 199, 204.   5e«  Act  X  of  1877,  ss.  2,  424       .  20 


.1876  IX,  s.  ^Minor^Majority^ActJUj  of  1S5S.^   A  minor 


of  whose  person  or  property  a  ^ardian  has  been  appointed  under  Act 
XL  of  1868  does  not  attain  his  majority  when  he  completes  the  age  of 
eighteen  years,  but  when  he  completes  the  age  of  twenty-one  years. 

Ehwahish  Ali  v.  Surju  Prasad  Singh       ......  698 

 1877  1,  s.  27  (b).   See  Mortgage   706 

 -Ill,  a.  9^  See  Act  XI  of  2866,  s.  6  168 

-s&  17,  49      Unregistered  bovid  hypothecating  immove' 


able  property  as  collateral  security '■^  Admissibility  of  bond  ae  evidence 
qf  the  monef'obligation^£ffect  of  non-registrationJ]  A  bond  whereby 
a  person  obliges  himself  to  pay  money  to  another,  and  at  the  same  time 
hypothecates  immoYeable  property  as  collateral  security  for  such  pay- 
ment, although  the  money- obli^tion  is  of  the  value  of  one  hundred 
rupees,  and  the  bond  is  not  registered,  can  be  received  in  eyidenoe  in 
support  of  a  claim  to  enforce  the  money -obligation. 

In  the  matter  of  the  petition  of  Sheo  Dial  v.  Frag  Dat  Misr    •      .  229 
-ss.    17,         Occupancy 'tenancy — "  Immoveable  * 


property** — Mortgage^Eegistration — Act  I  of  1868  {general  Clauses 
Act),  s.  2  (6).]  The  obligee  of  a  bond  dated  the  29Ui  October  18^*9, 
sued  to  recover  the  amount  due  thereunder  from  the  property  hypothe- 
cated therein.  By  the  terms  of  the  bond  the  obligor  agreed  to  pay  the 
sum  of  Es.  76  with  interest  at  two  rupees  per  cent,  per  mensem  on  the 
12ih  May  1873.  The  amount  thus  secured  execeeded  Rs.  200.  The 
property  mortgaged  was  the  tenant  holding  of  the  obligor.  Held  that 
the  interest  of  a  tenant  in  his  holding  was  riKht  or  interest  to  or  in 
immoveable  property  ;  that  consequently  such  bond,  which  affirmed  as  a 
security  a  right  of  which  the  value,  estimated  by  the  amount  secured, 
executed  Bs.  100,  ought  to  have  been  registered ;  that  being  unregistered 
it  could  not  afEect  the  *'  iinmo?eable  property  oompriseNd  therein,"  or 
"  be  received  in  evidence  of  any  transaction  alfecting  "  the  same  ;  and 
that  the  suit  brought  on  the  basis  of  such  bond,  for  the  enforcement  of 
the  lieu,  must  in  the  absence  of  the  bond  fail.  Himmat  Singh  v.  Setoa 
Bam  followed. 

^abira  Bai  v.  Acha'mpat  Bai  422 

-s.  60 — Begistered  and  unregistered  documents-^Act 


XVI of  1864.]  An  unregistered  document,  executed  before  Aet  XVI 
of  1864  came  into  force,  is  not  invalidated  or  postponed  to  a  document 
registered  under  Act  IX  of  1871,  under  the  Explanation  given  in  s.  60 
of  Act  III  of  1877. 

£am  Baran  Rai  v,  Murli  Pandoy  605 

 M  s.  60.   See  Act  XIX  of  1843    488 
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ACTS  1878  XIX,  ss.  71, 73,  H-^Eefutal  to  regiiter  on  ground  of  denial 

of  execution-^Suit  for  registration,^  A  Snb-Bej^strar  refased  to  register 
a  bond  as  the  obligor  denied  the  execution  of  it.  The  obligee,  instead 
of  applying  to  the  Be^strar  under  s.  73  of  the  Begistration  Act,  in 
order  to  establish  his  right  to  have  such  bond  registered,  sued  the 
obligor  claiming  a  decree  directing  the  registration  of  such  bond.  Held 
that  such  suit  was  not  maintainable. 

Bam  Qkulam  y.  Chotey  Lai  obferFed  upon. 

Bhagwan  Singh  v.  Xhuda  Bakhsh  397 

ACTS  1877  X.,    s.  2—*' Signed"—*' Stamped."^    The  expression 

"  person  referred  to  "  in  s.  2  of  Act  X  of  1877,  means  person  referred  to 
in  the  subsequent  sections  of  the  Code,  as  bein^  required  to  sign  or 
verify  certain  documents,  and  it  is  not  a  condition  precedent  to  such 
person  being  able  to  use  a  stamp  that  he  should  be  unable  to  write  his 
name. 

The  Maharaja  of  Benares  v.  Debi  Dayal  Noma     ....  575 

—  ss.  2,  366,  588  (IS).— Death  cf  plainiiff-appellant-^Order 

directing  euit  to  abate^AppealJ]  An  appellate  Court  rejected  the  ap- 
plication of  the  legal  representative  of  a  deceased  sole  plaintiff-appeUant 
to  enter  his  name  in  the  place  of  such  appellant  on  the  record  on 
the  ground  that  such  application  had  not  been  made  within  the 
time  limited  by  law,  and  passed  an  order  that  the  suit  should  abate. 
Seld  that  the  order  of  the  Appellate  Court,  passed  under  the  first  para- 
graph  of  s.  366  of  Act  X.  ut  1877,  not  bemg  appealable  under  cI.  (18), 
8.  688  of  that  Act,  nor  being  a  decreee  within  the  terms  of  8.,  2  &om 
which  a  second  appeal  would  lie,  was  not  appealable. 

Ahmad  Ata  v.  Iklata  Badal  Lai  844 

OS.  2^  42^— Public  officer — Notice  of  euit'^  Collector  tf  the 
District— Court  of  Wards — Duqualified  proprietor^ Act  JHXqfl^S 
(N.'W:  p.  Land  Revenue  Act),  u.  194,  199,  204.]  A  Collector,  when 
acting  under  s.  204  of  Act  XIX  of  1873,  as  the  agent  of  the  Court  of 
Wards  in  respect  of  the  estate  of  a  disqualified  person,  is  a  public  officer 
within  the  meaning  of  ss.  2  and  424  of  Act  X  of  1877,  and  consequent!]^, 
when  sued  for  acts  done  in  that  capacity,  is  entitled  to  the  notice  of  suit 
required  by  the  latter  section. 

The  Collector  of  Bijnor,  Manager  of  the  Estate  of  Chaudhri 

Banjit  Singh,  a  minor,  v,  Munuvar  20 

08.  2,  622,  528,  624 — Filing  agreement  to  refer  to  arH^ 
tration  in  Court -^Rtference  to  arbitrations — "  Decree  "-nto  Appeal,'] 
The  sharers  of  a  joint  undivided  estate  agreed  in  vrriting  that  such 
estate  should  be  partitioned,  and  the  accounts  thereof  settled  by  arbi- 
tration, and  named  one  of  such  sharers  as  arbitrator,  and  agreed  that  he 
should  settle  all  the  accounts,  show  the  surplus  at  each  sharer's  credit, 
and  prepare  lots,  after  partition  of  the  lands  and  houses  comprehended 
in  such  estate,  and  have  them  drawn  within  one  year  from  the  comple* 
tion  of  the  partition.  Subsequently,  one  of  such  sharers  applied,  under 
8.  623  of  Act  X  of  1877,  to  have  such  agreement  filed  in  Court-  The 
other  sharer's  not  objecting  to  this  course,  such  agreement  was  filed 
accordinglv,  and  the  case  was  referred  to  such  arbitrator.  The  arbi- 
trator made  an  award  whereby  he  partitioned  such  estate  into  lots, 
assigning  some  only  of  such  lots  by  name,  and  wherein  he  stated  that  he 
had  not  been  able  to  settle  the  accounts  owing  to  the  default  of  the 
parties ;  and  that,  considering  that  the  partition  should  take  effect  with- 
out any  delay,  be  did  not  ask  for  further  time. '  He  further  stated  that 
"  all  the  parties  state  that  they  will  adjust  the  accounts  after  renewing 
the  agreement,"  and  he  requested  that  the  unassigned  lots  might  be 
drawn  in  Court.  The  Court  made  an  order  confirming  the  award,  and, 
it  being  objected  that  the  settlement  of  the  accounts  should  not  be  post- 
poned, but  that  thev  should  be  settled  as  agreed,  directed  that 
the  arbitrator  shoidd  settle  the  accounts,  and  gave  him  a  year's  time 
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for  that  purpose ;  and,  some  of  the  parties  not  being  williQ|^  to  draw  the 
tmasaigned  lots,  directed  the  distribution  of  such  lots  "  in  reference 
to  the  age  aod  number  "  of  the  sharers. 

Held,  &at  such  order  was  a  "  decree  "  within  the  meaning  of  ss.  2  and 
622  of  Act  X  of  1877 :  that  the  arbitrator  should  himself  have  drawn 
such  lots,  or  he  should  have  made  the  parties  draw  them ;  but,  inasmuch 
as  it  would  not  have  strained  the  agreement  to  have  had  such  lots  drawn 
in  the  Court,  and  no  objection  had  been  taken  to  the  arbitrator  not  having 
himself  drawn  them,  it  was  not  incumbent  on  the  Court  to  have  remitted 
the  award  in  order  that  the  arbitrator  might  have  drawn  them  :  that  the 
Court,  however,  should  not  have  distributed  such  lots  in  the  manner  it 
had  done,  but  should  have  drawn  a  lot  for  each  person ;  and  in  acting  as 
it  had  done,  it  had  acted  contrary  to  the  award,  and  for  that  reason  its 
decree  could  not  be  maintained :  and  that,  in  confirming  the  award  before 
the  accounts  had  been  settled  and  an  award  made  in  respect  thereof,  the 
Court  had  acted  erroneously,  inasmuch  as  the  award  had  left  undeter- 
mined a  yerv  important  matter,  viz.^  the  settlement  of  the  accounts  ;  and 
the  Court  should,  under  s.  520  of  Act  X  of  1877,  have  remitted  the 
award  for  the  re-considieration  of  the  arbitrator ;  and,  as  it  had  the  power 
to  remit  it  upon  such  terms  as  it  thought  fit,  the  Court  could  have  allowed 
one  year,  if  necessary,  for  the  settlement  of  the  accounts  ;  and  on  this 
account,  and  also  because  the  Court  had  made  an  order  postponing  the 
settlement  of  the  accounts,  and  thereby  made  an  order  contrary  to  and  in 
excess  of  the  award,  its  decree  must  be  reversed. 

Sadik  Ali  Xhan  v.  Imdad  Ali  Khan  286 

ACTS  1877  X,  ss.  2,  626,  626,  Mi-— Filing  private  award  in  Court- 
Order  rejecting  application—Ap^eaL'] — Per  Spaneib,  J. — An  order  re- 
fusing an  application  to  file  a  private  award  in  Court  is  appealable  as  a 
decree.  Jokhun  Bai  v.  Bucho  Bai  and  ffussaini  Bibi  t.  Mohsin  Khan 
impugned  and  distinguished:  Vishnu  Bhau  Jothi  v.  Bavji  Bhau  Joshi 
distinguished. 

JPer  Stuart,  C.  J. — An  order  refusing  an  application  to  file  a  private 
award  in  Court,  on  grounds  not  mentioned  in  ss.  660  and  621,  is  a  decree 
and  appealable  as  such. 

•fanki  Tewori  v.  Oayan  Tewari  427 
8S.  2,  640,  666,  668. — Dismissal  of  appeal  for  appealants 
dtfault— 'Appeal,^   An  order  under  s.  666  of  Act  X  of  1877,  dismissing 
an  appeal  for  the  appellant's  default,  is  not  a  "  decree  "  within  the  mean- 
ing of  s.  2,  and  is  not  appealable. 

Mukhi  V.  Fakir  .      .  382 

-s.  13.— for  arrears  (f  rent^Determination  of  title — 


Bes'judicata—Act  XVUIof  1873  (-y.-  W.P.  Bent  Act),  ss,  93,  95, 148.] 
The  question  whether  the  parties  to  a  suit  in  a  Court  of  £e?enue  for 
arrears  of  rent  stand  in  the  relation  of  landlord  and  tenant  is  one  which 
it  is  necessary  for  such  Court  to  tr^r  incidentally  for  the  purpose  of  dis- 
posing of  such  suit,  but  not  one  wmch  such  Court  has  special  jurisdiction 
to  determine,  and  its  determination  of  that  question  is  not  that  of  a  com- 
petent Court.  Consequently,  where  a  Court  of  Revenue  determines  in 
such  a  suit  that  the  parties  do  not  stand  in  such  relation,  such  determi- 
nation does  not  bar  tne  party  alleging  that  the  parties  do  stand  in  such 
relation  from  suing  in  the  Civil  Court  to  establish  such  relation. 

Oopal  V,  Uchabal  61 

 s.  13 — Instalment-BondSypothecation — Becleratory  decree 

— ReS'judicataJ]  In  1864  the  obligee  of  an  instalment-bond,  in  which 
certain  immovable  property  was  hypothecated  as  collateral  security  for 
the  payment  of  the  instalments,  brought  a  suit  upon  such  bond  "  against 
Z  and  A  (the  obligors),  and  the  property  hypothecated  in  the  bond,  defen- 
dants," claiming  to  recover  instalments  which  were  due  and  unpaid,  and 
a  declaration  of  his  right  to  recover  instalments  which  were  not  due  as 
they  fell  due.   He  obtained  a  decree  in  such  suit  for    the  amount 
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claimed  "  against  tlie  two  defendants."  It  was  also  provided  in  sndi 
decree  that, until  the  satisfaction  of  the  entire  amount  of  the  bond,  the 
plaintiff  can  realize  the  amount  of  each  instalment  by  executing  this 
decree."  The  obligee  applied  in  execution  of  such  decree  to  recover,  by 
the  sale  of  such  property,  which  had  passed  inta  the  lumds  of  third 
parties  after  the  passing  of  such  decree,  instalments  which  had  become 
due  after  the  passing  of  such  decree,  and  had  not  been  paid.  Such  exe- 
cution having  been  refused  on  the  ground  that  such  decree  was  a  money- 
decree,  the  obligee  brouht  a  second  suit  upon  such  bond  to  recover  such 
instalments  by  the  enforcement  of  the  lien  tnerein  created  on  such  property. 

Held  that,  although  the  enforcement  of  snch  lien  was  claimed,  in  the 
former  suit,  yet,  inasmuch  as  it  was  very  questionable  whether  Uie 
Court  was  competent  to  grant  the  second  rehef  claimed  in  that  suit,  viz., 
a  declaration  of  right  to  recover  instalments  which  were  not  due  in  exe- 
cution of  a  decree  for  instalments  which  were  due,  and  the  claim  in  the 
second  suit  was  not  the  same  as  that  in  the  former  suit,  the  plainti£E  ask- 
ing for  instalments  said  to  be  actually  due,  and  not  for  a  declaratory 
decree  for  instalments  not  due,  the  second  suit  was  not  barred  by  s.  13 
of  Act  X  of  1877. 

Umrao  Lai  v.  Behari  Singh  297 

ACTS  1877  X,  8.  n.Sei  judieata.l   J,  to  whom  the  obligee  <rf  a 

bond  for  the  payment  of  money  in  which  immoveable  property  was 
hypothecated,  had  assigned  by  sale  her  right  thereund^,  sued  in  virtue 
of  the  deed  of  sale  on  such  bond  for  the  money  due  thereunder,  claiming 
to  recover  by  the  sale  of  the  hypothecated  property.  This  suit  was 
dismissed  on  the  ground  that  the  deed  of  sale,  not  being  registered,  could 
not  be  received  in  evidence,  luid  consequently  Te  right  to  sue  on  such 
bond  failed.  J,  having  procured  the  execution  of  a  fresh  deed  of  sale, 
and  caused  it  to  be  registered,  brought  a  second  suit  on  such  bond  in 
virtue  of  such  deed  of  sale,  claiming  as  before.  Held  that  the  second 
suit  was  not  barred  by  the  provisions  of  s,  13  of  Act  X  of  1877. 

Ishri  Dat  t;.  Har  Narain  Lai  .      .     ^  314 

•  8.13. — Bes-judicata--"  Same  parties,*'']    G  sold  an  estate 

nominally  to  the  minor  son  of  but  in  reality  to  K  brought  a  suit 
in  his  minor's  son's  name  against  the  mortgagee  of  such  estate,  to 
redeem  the  same.'  N  set  up  as  a  defence  to  sach  suit  that  such  sale  was 
invalid  under  Hindu  Law,  as  such  estate  was  a  share  of  certain  undivid- 
ed property  of  which  he  was  a  co-sharer,  and  had  been  made  without 
his  consent.  It  was  finally  decided  in  that  suit  that  such  estate  was  .  a 
share  of  such  undivided  property,  and  not  the  separate  property  of 
and  that  such  sale  was  invalid,  having  been  made  without  the  consent  of 
of  iV,  a  co-sharer  of  such  invalid  property.  G  subsequently  redeemed 
such  estate,  and  having  done  so,  sold  it  a  second  time  to  K,  N 
thereupon  sued  K  to  set  aside  such  sale  on  the  same  ground  as  that  on 
which  he  had  defended  the  former  suit.  Held  that  the  issue  in  such  suit, 
whether  such  estate  was  a  share  of  undivided  property  or  the  separate 
property  of  O  was  res-judicata,  inasmuch  as  iT,  thongh  not  in  name,  yet 
m  fact  was  a  "  party  "  to  the  former  suit  in  which  such  issue  was  raised 
and  finally  decided. 

Xhub  Chand  v,  Narain  Singh  813 

— — — s.  18,  Explanation  II. — Bes-judicata,']  8  and  B  jointly  sued  2V 
for  the  redemption  of  a  mortgage  of  an  eight-anna  share  of  a  village,  B 
suing  as  a  uurchaser  from  the  mortgagor  of  a  moiety  of  such  share.  N 
did  not  in  aef  ence  of  such  suit  assert  a  right  of  pre-emption  in  respect  of 
such  moiety,  although  such  right  had  accrued  to  him  on  its  sale  by  the 
mortgagor  to  J?.    8  and  B  obtained  a  decree  in  such  suit,  and  the  mort- 

f age  was  redeemed.   N  subsequently  sued  B  and  his  vendor  to  enforce 
is  right  of  pre-emption  in  respect  of  such  moiety.   Held  that  it  was 
incumbent  upon  iVin  the  former  suit  to  have  asserted  in  defence  his 
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right  of  pre'emption  in  respect  of  sncli  moietj,  inasnmeh  ajs  if  that  Tifi;ht 
had  been  established,  it  mast,  so  far  a  was  concerned,  haye  proved  fatal 
to  his  title  to  redeem,  and  that  as  he  had  not  done  so«  the  suit  to  enforce 
his  right  of  pre-emption  was  barred  by  the  proyisions  of  s.  13  of  Act  X 
of  1877,  Explanation  IL 

^arain  Das  v,  Bhairo  Bokhshpal  189 

ACTS— 1877  X,  ss.  13,  Mf^Executian  of  decre^B^s  judicata.}  Held 

bj  the  Fall  Bench  that  the  law  of  res  judicata  does  not  apply  in  proceed- 
ings in  execatioD  of  decree. 

Held,  therefore,  by  the  referring  Bench,  where  on  an  application  for 
the  execution  of  a  decree  the  question  was  raised  whether  the  decree 
awarded  mesne  profits  or  not  and  the  Court  executing  it  determined  that 
it  did  not  award  mesne  profits,  that  such  determination  was  not  final,  but 
such  question  was  open  to  re-adjudication  on  a  subsequent  application 
for  execution  of  the  decree. 

Eup  Enari  o.  Earn  Eirpal  Shukul  141 

See  Jurisdiction.   £es  judicata. 

■   ss.  28,  81. — Insolvent — Assignment  to  trustees  for  benefit 

<f  creditors — Notice  to  creditors  to  register  claims — Refusal  of  trustees 
to  register  claim  preferred  after  time — Cause  of  action-^-Joinder  <f  parties.} 
The  creditor  of  an  insolyent,  who  had  assigned  all  his  property  to 
trustees  for  the  benefit  of  all  bis  creditors  generally,  soed  him  for  his 
debt,  joining  the  trustees  as  defendants  on  the  ground  that  they  had 
refused  to  register  his  claim.  The  trustees  had  refused  to  register  the 
claim  on  the  ground  that  the  plaintifE  had  not  applied  for  its  registration 
within  the  time  notified  by  them,  and  that  he  would  not  consent  to  abide 
by  the  order  which  the  High  Court  might  make  on  an  application  by  the 
trustees  for  its  advice  regarding  the  claims  of  creditors  who,  like  the 
i>laintiff,  had  applied  for  the  registration  of  their  claims  after  such  time, 
out  before  the  assets  of  the  insolvent  had  been  distrilTuted.  The  deed 
of  trust  empowered  the  trustees  to  distribute  the  assets  of  the  insolvent 
after  a  certain  time  among  the  creditors  who  had  preferred  their  claims 
within  that  time,  and  declared  that  they  should  not  be  liable  for  such 
distribution  to  creditors  who  had  not  preferred  their  claims  within  that 
time ;  but  it  did  not  empower  them  to  refuse  to  register  claims  made 
after  that  time  but  before  distribution  of  the  assets.  Held  that  the 
trustees  had  been  properly  joined  as  defendants  in  such  suit;  that  their 
refusal  to  register  the  plaintifE's  claim  gave  him  a  cause  of  action  against 
them  ;  and  that,  inasmuch  as  the  plaintifE  had  applied  for  the  registra- 
tration  of  his  claim  before  the  distribution  of  the  assets,  the  trustees 
had  improperly  refused  to  register  it. 

Adjunia  N&th  v,  Anant  Das  799 

■  ■  s.  43  ^Relinquishment  of  part  of  claim — Mesne  profits,} 

The  plaintiffs  sued  the  defendants  for  possession  of  the  land  upon  which 
certain  trees  stood,  and  for  such  trees,  stating;  that  on  the  19th  June 
1879,  the  defendants  had  interfered  with  their  possession  of  such  trees, 
and  had  wrongfully  taken  the  fruit  thereof.  The  plaintiffs  subsequently 
sued  the  defendants  for  the  value  of  the  fruit  upon  such  trees,  luleging 
that  on  the  19th  June,  1879,  the  defendants  bad  wrongfully  taken  such 
fruit.  Seld  that,  as  the  cause  of  action,  t.e.,  the  taking  of  such  fruit, 
was  in  both  suits  identical,  and  the  plaintiffs  not  having  claimed  the 
Talae  of  such  fruit  as  mesne  profits  in  the  first  suit,  the  second  suit  was 
barred  by  the  provisions  of  s.  43  of  Act  X  of  1877. 

Debi  Dial  Singh  v.  Ajaib  Singh     .  543 

s.  Omission  to  sue  for  one  of  several  remedies^ 
Mortgage.} — A  mortgagee  had  two  remedies  in  respect  of  the  mortgagor's 
breecb  to  pay  the  stipulated  interest  at  the  time  fixed  by  the  contract 
of  mortgage,  one  being  a  suit  on  foreclosure  proceedings  to  convert  the 
mortgage  into  a  sale,  and  the  other  a  suit  to  recover  his  money  against 
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liis  debtor  by  enforcement  of  his  lien  against  the  mortgaged  property. 
He  sued  for  the  first  remedy  in  respect  of  snch  breech,  omitting  the 
second.  His  suit  was  dismissed  on  the  ground  that  he  was  not  entitled 
to  such  remedy  until  the  expiration  of  the  mortgage  term.  He  afterwards 
sued  for  the  second  remedy.  Held  that,  inasmuch  as  the  mortgagee  was 
not  at  the  time  of  his  suing  for  the  first  remedy  "  a  person  entitled  to  more 
than  one  remedy,"  not  being  **  entitled  "  to  the  first  but  only  to  the  second, 
his  omission  at  that  time  to  sue  for  the  second  remedy  was  not  under 
8.  43  of  Act  X  of  1877  a  bar  to  his  afterwards  suing  for  it. 

Piari  v.  Khiali  Earn  867 

ACTS  1877  X,  s.  43.   See  Act  I,  of  1872,  s.  91  717 

ss.  43,  44. — Suit  for  recovery  of  Immoveable  property--^ 
Mesne  profits — Belinquiskment  of  j>art  of  claim -^Mortaage — Spediic 
performance  of  contract — Compensation,']  According  to  the  terms  of  a 
mortgage  possession  of  the  mortgaged  property  was  to  be  deliyered  to  the 
mortgagee,  and  he  was  to  take  the  mesne  profits.  The  mortgagor  refused 
to  deliver  possession  of  the  property,  and  the  mortgagee  sued  him  to 
enforce  specific  performance  oi  the  contract  to  deliver  possession,  and 
obtaiued  a  decree.  At  the  time  this  suit  was  brought,  the  mortgagee  had 
been  kept  out  of  possession  of  the  property  for  two  years,  during  which 
time  the  mortgagor  had  taken  the  mesne  profits.  The  mortgagee  subse- 
quently sued  the  mortgagor  to  recover  the  mesne  profits  of  the  mortgaged 
property  for  those  two  years.  Hjsld  that,  as  the  mortgagee  might  in  the 
lormer  suit,  in  addition  to  seeking  the  specific  performance  of  the 
mortgage-contract,  have  asked  for  such  mesne  profits  by  way  of  compen- 
sation for  the  breech  of  it,  and  as  the  claim  for  possession  and  mesne 
profits  were  in  respect  of  the  same  cause  of  action,  viz,^  the  breach  of  the 
contract  to  give_pos8ession,  the  second  suit  was  barred  by  the  pro^ions 
of  s.  43  of  Act  A  of  1877. 

Lalji  Mai  v,  Hulasi  -  660 

-ss.  63,  ft88  (6). — Amendment  of  plaint — JppealJ]  The 


plaintiff  in  a  suit  applied  for  the  amendment  of  tibe  plaint,  defendant 
objected  to  the  amendment,  and  a  day  was  fixed  by  the  Court  for  the 
"  admission  or  rejection  of  the  petition  of  amendment  and  the  dermin- 
ation  of  the  defendant's  objection  thereto."  The  Court,  after  hearing  the 
parties,  made  an  order  allowing  the  **  petition  of  amendment,"  and  reject- 
ing the  defendant's  objections.  The  defendant  appealed  from  such  order 
to  the  High  Court.  Hald  that,  inasmuch  as  orders  amending  plaints  then 
and  there  are  not  made  appealable  by  Act  X.  of  1877,  and  it  was  into  this 
category,  if  into  any  at  all,  that  such  order  must  fall,  such  order  was  not 
appealable. 

Bajindra  Eishore  Singh  v,  Badha  Prasad  Singh  854 

88.  67  (a),  663,  688. — Return  of  plaint  to  he  presented  to 


proper  Court^Bemand  hy  Appellate  Court — Second  appeal,]  The  Court 
of  first  instance  made  an  order  returning  the  plaint  in  a  suit  to  be  present- 
ed to  the  proner  Court,  on  the  ground  that  it  was  not  competent  to  try 
such  suit.  On  appeal  from  such  order  the  Appellate  Court,  holding  that 
the  Court  of  first  instance  was  competent  to  try  such  suit,  made  an  order 
"  decreeing  the  appeal."  It  subsequently  made  an  additional  order  direct- 
ing that  the  case  "  should  be  returned  for  re-triaL"  On  appeal  to  the 
High  Court  from  such  additional  order,  held  that  the  appeal  would  not  lie, 
as  it  was  in  reality  one  from  an  order  passed  in  appeal  from  an  order 
returning  a  plaint,  which  under  the  last  clause  of  s.  58ii8  of  Act  X  of  1877 
was  final,  and  not  an  appeal  from  an  order  remanding  a  case  under  s.  562, 
the  character  of  the  original  order  of  the  Appellate  Court  not  being 
altered  by  the  passing  of  the  additional  order. 

Kishna  Bam  v,  Narsingh  Sevak  Singh   .  .865 
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ACTS  1R77— X,  88.102,  103,  M^.-^Adioummeni^NoTi-appearance  of 

'  plaintiff Nothing  remained  to  be  done  in  a  snit  except  to  hear  argu- 
ments, for  which  a  time  had  been  appointed.  Neither  the  plaintiff  nor 
his  pleader  appeared  at  the  appointed  time.  The  Court  consequently 
dismissed  the  suit.  Held  that  its  decree  was  anpealable  under  s.  640 
of  Act  X  of  1877,  and  the  lower  appellate  Court  should  hare  entertained 
the  appeal,  and  disposed  of  it  with  reference  to  the  provisions  of  s.  665, 
and  ss.  102  and  103  were  not  applicable  to  the  circumstances. 

£ai  Chand  v,  Mathura  Prasad  292 

OS.  210.  ^^Z.^Exeoution  of  decree  otgainsi  surety^ 
Payment  of  decree  by  instalmenteJ]  A  judgment-debtor,  whose  property 
was  about  to  be  sold,  appeared  before  the  officer  appointed  to  conduct 
the  sale^  and  applied  for  its  postponement,  nroducing  a  surety  and 
a  bond,  in  which  such  surety  promised  to  pay  the  amount  of  the  decree 
within  one  year,  if  the  judgment-debtor  did  not  do  so.  Such  officer 
thereupon  applied  to  the  District  Judge  to  postpone  the  sale,  stating 
that  such  surety  was  willing  to  pay  the  amount  of  the  decree  by  instal- 
ments within  one  year,  and  forwarding  such  bond.  The  District 
Judge  ordered  the  sale  to  be  postponed  and  the  papers  to  be  sent  to  the 
Munsif  who  had  made  the  decree  and  ordered  tne  sale  of  the  property. 
The  Munsif  made  no  order  regarding  the  security,  but  merely  made 
an  order  that  the  amount  of  the  decree  should  be  paid  by  instalments 
within  one  year.  The  judgment-debtor  did  not  pay  the  amount  of  the 
decree  witliin  the  time  fixed,  and  the  decree-holder  therefore  applied 
for  execution  of  the  decree  against  such  surety. 

Seld  that,  inasmuch  as  the  decree- holder  had  not  been  a  party  to 
the  proceedings  of  the  sale^officer  or  of  the  District  J adge,  and  as  the 
parties  had  not  appeared  before  the  Munsif,  and  as  such  surety  had 
not  agreed  to  pay  the  amount  of  the  decree  by  instalments,  the  provisions 
of  s.  210  of  Act  £  of  1877  were  not  applicable,  and  such  surety  had  not 
become  a  party  to  the  decree  as  altered  by  the  Munsif ;  that  such 
surety  had  not  made  himself  a  party  to  the  decree  by  promising  to  pay 
its  amount  within  one  year ;  and  that  therefore  his  liability  was  not  one 
which  could  be  enforced  in  execution  of  the  decree  under  s.  263  of  Act 
X  of  1877. 

Chandan  Euar  v.  Tirkha  Eam  809 

 -s.  214   See  Pre-emption  860 


>ss.  237,  274,  276. — Attachment  of  immoveable  property 
-^Material  misdescription— Private  alienation  after  attachment.']  Appli- 
cation was  made  for  the  attachment  in  execution  of  a  decree  of  a  muafi 
holding  belonging  to  the  judgment  debtor.  The  numbers  and  areas 
given  in  such  application,  as  the  numbers  and  areas  of  the  lands 
comprised  in  sucn  holding,  were  the  numbers  and  areas  of  certain 
revenue-paying  lands,  and  were  not  the  numbers  and  areas  of  any  lands 
held  as  muafi  by  the  iudgment-debtor.  The  order  of  attachment  des- 
cribed the  property  as  described  in  the  application  for  attachment.  The 
judgment-debtor  having  alienated  by  sale  a  muafi  holding  belonging  to 
him,  the  decree-holders  sued  to  have  such  alienation  set  aside  as  void 
under  the  provisions  of  s.  276  of  Act  X  of  1877.  JTcW  that,  having 
regard  to  tne  description  given  in  the  application  for  attachment  and 
the  order  of  attachment,  it  could  not  be  said  that  the  maufi  holding 
alienated  by  the  judgment- debtor  was  under  attachment  at  the  time  ot 
the  alienation,  and  its  alienation  was  therefore  not  void  under  s.  276 
of  Act  X  of  1877.  Held  also  that  the  material  misdescription  of  the 
property  in  this  case  in  the  order  of  attachment  protected  Uie  alienees, 
who  were  bona  fide  purchasers,  from  having  the  alienation  set  aside  as 
void  under  s.  276,  as  the  attachment  could  not  under  the  circumstances 
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be  held  to  hare  been  dnlj  intimated  and  made  known''  ai  reqi^ired  bj 
that  section. 

Gnmaoi  v.  Hardwar  Pandej   698 

ACTS  1877  X,  sg.  244,  268.-rQtw#^w«*  for  Court  eteeutin^  decree— 

Separate  Suit — Adjustment  of  decree — Assignment  of  deereeJ]  who 
held  a  decree  against  8  for  possession  of  certain  immoyeable  property 
and  costs,  assigned  such  decree  to  Shv  way  of  sale,  agreeing  to  delirer 
the  same  to  him  on  payment  of  the  balance  of  the  purchase-money.  He 
subsequentljr  applied  for  execution  of  the  decree  against  S,  claiming 
the  costs  whieh  it  awarded.  S  thereupon  paid  the  amount  of  such  costs 
into  court,  and,  haying  obtained  stay  of  execution,  sued  M  for  such 
decree,  claiming  by  yirtae  of  such  assi^ment.  The  lower  Court  held 
that  the  suit  was  barred  by  the  provisions  of  s.  244  of  Act  X  of  1877, 
and  also,  treating  snch  assignment  as  an  uncertified  adjustment  of  such 
decree,  that  it  was  barred  by  the  terms  of  the  last  paragraph  of  s.  268 
of  that  Act.  Held  that  the  suit  was  not  barred  by  anything  in  mther 
of  those  sections.  The  words  "  any  Court"  in  the  last  paragraph  of ' 
s.  258  refer  to  proceedings  in  execution  and  to  the  Court  or  Courts  exe- 
cuting a  decree. 

Sita  Earn  v.  Mahipal   533 

ss.  244,  258. — Questions  for  Court  executing  decree^ 
Separate  Suit — Adjustment  of  Decreed]  8,  alleging  that  a  money-decree 
against  him  held  by  G  had  been  adjusted  out  of  court  by  a  payment 
in  cash  and  the  deliyery  of  certain  property »  and  that  M  had  notwith- 
standing such  adjustment  applied  for  execution  of  such  decree  and 
recovered  the  amount  thereof,  as  the  Court  ezecnting  snch  decree  had 
refused  to  determine  whether  it  had  been  satisfied,  on  the  ground  that 
such  adjustment  had  not  been  certified,  sued  M  for  the  money  which  he 
had  paid  him  out  of  court.  Held  that  the  suit  was  not  barred  by  the 
provisions  of  s.  244  of  Act  X  of  J  877  or  of  s.  258  of  that  Act.  The  last 
paragraph  of  s.  258  means  that  the  Court  executing  the  decree  shall 
not  recognize  an  uncertified  payment  or  adjustment  out  of  court.  It 
does  not  prohibit  a  suit  for  money  paid  to  a  decree-holder  out  of  court, 
and  the  payment  of  which,  not  being  certified,  could  not  be  recof^fnised. 
and  which  the  decree-holder  had  not  returned,  but  had  misappropriated 
by  taking  out  execution  of  the  decree  a  second  time  and  securing  the 
amount  m  full  through  the  Court. 

Shadi  V,  Qanga  Sahai  538 

ss.  248,  311.— in  execution — Notice  ^application 


for  execution,']  The  omission  to  give  the  notice  required  by  s.  248  of 
Act  X  of  1877  to  the  judgment-debtor,  on  application  for  execution  of 
the  decree,  aff^cts  the  regularity  of  the  sale  which  8ubse<^uently  takes 
place  in  execution  of  the  decree,  and  the  validity  of  the  entire  execution 
proceedings.    Hamessuri  Dassee  v.  Doorgadass  Chatteiyee  followed. 

Heldf  therefore,  where  execution  of  a  decree  was  applied  for  against 
the  lef^al  representative  of  deceased  judgment-debtor,  and  the  notice 
required  by  s.  248  of  Act  X  of  1877, was  not  given  to  such  legal  represent- 
ative, and  certain  immoveable  property  belonging  to  the  deceased  judg- 
ment-debtor was  sold,  that  such  sale  had  been  properly  set  aside  by  the 
Court  executing  the  decree  by  reason  of  such  omission. 

Qucere. — Whether  such  omission  was  an  irregularity  in  "publishing 
or  conducting"  the  sale,  within  the  meaning  of  s.  311  of  that  Act. 

Imam-un-nissa  Bibi  v,  Liakat  Husain.         ,  424 

ss.  2b6, 20^,-^ Attachment  of  property^Deht-^Vendor 


and  purchaser.']  The  right  or  interest  which  the  vendor  of  immoveable 
property  has  in  the  purchase-money,  where  it  has  been  agreed  that  the 
same  shall  be  paid  on  the  execution  of  the  conveyance,  is  not,  so  long 
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as  tbe  conreyanoe  has  not  been  executed,  a  debt  but  a  merely  possible 
right  or  interest,  and,  as  such,  under  s.  266  of  Act  X  of  1877,  is  not 
liable  to  attachment  and  sale  in  the  execution  of  a  decree.  The  person 
who  purchases  such  right  or  interest  at  a  sale  in  the  execution  of  a 
decree  takes  nothing  by  his  purchase. 

Ahmed-ud-din  Ehan  v.  Majlis  Bai  12 

ACTS  1877  X,  M.  279,  2SS,--AHaehment  of  property-'Suit  to  estah- 

luh  right — Suit  for  compensation  for  Wrongful  attachment. An  order 
striking  ofE  an  objection  to  the  attachment  of  property  attached  in 
execution  of  a  decree,  for  default  (f  prosecution  is  not  *'  oonclusire  "  as 
regards  the  right  which  the  objector  claimed  to  the  property,  within  the 
meaning  of  s.  283  of  Act  X  of  1877. 

Held,  therefore,  where  a  person  objected  to  the  attachment  of  certain 
moveable  property  attached  is  execution  of  a  decree,  claiming  it  as  his 
own,  and  his  objection  was  struck  off  for  default  of  prosecution,  that 
such  person  might  sue  for  damages  for  the  wrongful  attachment  of  such 
property  without  suing  to  establisn  the  right  which  he  claimed  thereto. 

Eallu  Mai  v.  Brown  '    .      .  604 

— — —  ss.  285,  311,  212 — Sale  in  Execution  of  Decrees  qf  several 

Courts,"]  Certain  immovable  property  was  attached  in  execution  of  a 
decree  made  by  a  Subordinate  Judge  and  also  in  execution  of  a  decree 
made  by  a  Munsif.  These  decrees  were  held  by  the  same  person  and  the 
judgment-debtor  was  the  same  person.  Such  property  was  sold  in  execu- 
tion of  both  decrees.  On  the  application  of  the  judgment-debtor,  who 
brought  into  court  the  amount  aue  on  the  decree  made  by  the  Subordi  - 
nate  J udge,  and  with  the  consent  of  the  decree-holder  and  the  auction- 
purchaser,  the  Subordinate  Judge  made  an  illegal  order  setting  aside 
such  sale.  Sabsequently,  on  tne  application  of  the  decree-holaer  and 
the  auction-purchaser,  the  Munsif  made  an  order  confirming  such  sale. 

Per  SPA.NKIB,  J.-*That  the  Subordinate  Judge  had  not  any  jurisdic- 
tion under  s.  285  of  the  Civil  Procedure  Code  to  deal  with  such  sale  as 
regards  the  decree  made  by  the  Munsif,  and  the  MuDsif  was  not  pre- 
cluded by  that  sectioa  from  confirming  such  sale  as  regards  the  decree 
made  by  him  by  reason  that  the  Subordinate  Judge,  a  Court  of  a  higher 
grade,  had  made  an  order  setting  it  aside. 

Per  Oldfield,  J.— That,  having  regard  to  the  provisions  of  that 
section,  it  was  doubtful  whether  the  Munsif  was  competent  to  confirm 
such  sale  ;  but  inasmuch  as  the  Subordinate  J adge  only  intended  to  set 
it  aside  as  regards  the  decree  made  by  him,  and  his  order  was  illegal,  and 
the  Munsif 's  order  had  done  substantial  justice,  there  was  no  reason  to 
interfere, 

Chunni  Lai  o.  Deb^  Prasad  356 

— — ss.  287,  316.    See  Sale  in  execution  of  decree    ....  647 


— — — s.  295. — Sale  in  execution  qf  decree — Separate  sales  in  execution 
of  decrees.]  Application  was  made  for  execution  of  a  decree  for  money 
against  M  and  also  for  execution  of  a  decree  for  inoney  against  B  and 
another  person  jointly  and  severally.  Certain  immoveable  property 
belonging  to  B  was  sold  in  execution  of  the  first  decree,  the  assets  which 
were  realized  by  such  sale  being  sufficient  to  satisfy  the  amounts  of 
both  decrees.  Such  property  was  then  sold  a  second  time  in  execution  of 
the  second  decree.  Meld,  xmder  these  circumstances,  that  the  second 
sale  should  be  set  aside,  not  being  allowable  with  reference  to  the  provi- 
sions of  s.  295  of  Act  X  of  1877. 

Bati  fiam  v.  Chiranji  Lai  679 

>  s.  206. — Sale  in  execution  qf  Small  Cause  Court  decree — 


Bateahle  division  of  sale-proceeds — Holder  of  decree  made  by  Judge  qf 
Small  Cause  Court  in  the  exercise  of  the  powers  qf  a  Subordinate  Judge.] 
The  Judge  of  a  Court  of  Small  Causes  sitting  in  the  exercise  of  hia 
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powers  as  a  Subordinate  Judge  is  not  one  and  ihe  same  Court,  but  two 
different  courts. 

Held,  therefore,  that  the  holder  of  a  decree  made  by  the  Judge  of  a 
Small  Cause  Court  in  the  capacity  of  Subordinate  Judge,  who  had  applied 
to  such  Judge  acting  in  that  capacity  for  execution  of  his  decree,  was 
not  thereby  entitled  to  share  rateably,  nnder  s.  295  of  Act  X  of  1877t 
assets  subsequently  realized  by  sale  in  execution  of  a  decree  made  by 
such  Judge  in  the  capacity  of  Judge  of  such  Small  Cause  Court. 

Himalaya  Bank  v.  Hurst  710 

ACTS  — 1877  X,  s.  310. — Sale  in  execution  cf  deeree^Pre'emptian.] 

Ihe  proyisions  of  s.  310  of  Act  X  of  1877t  are  not  applicable  in  a  case 
where  the  property  sold  is  not  a  share  of  undiyided  immoveable  property, 
but  the  rights  and  interests  of  a  mortgage  in  such  a  share. 

Jairam  Das  v.  Beni  Prasad  16 

■  s.  dlO^ Sale  in  exeeuiivn  of  decree  of  share  of  undivided 

estate^ Confirmation  of  sale  in  favour  of  co'sharer — Appeal  auction^ 
purchaser.']  A  share  of  undivided  immoveable  property  was  put  up  for 
sale  in  execution  of  a  decree,  and  was  knocked  down  to  M.  Before  it 
was  knocked  down  to  him  the  decree-holder,  who  had  obtained  per- 
mission to  bid  for  and  purchase  such  share,  and  who  was  a  co-sharer  of 
such  share,  bid  the  same  sum  as  that  for  which  it  was  knocked  down  to 
3f,  claiming  the  ri^ht  of  pre-emption.  The  Court  executing  such  decree 
subsequently  made  an  order  connrming  the  sale  of  such  share  in  favour 
of  A.  M  appealed,  impugning  the  propriety  of  the  confirmation  of  the 
sale  in  favour  of  A    ffeld,  that  such  appeal  would  not  lie. 

Munir-ud-din  Ehan  v.  Abdul  Bahim  Ehan  ,  674 

s.  810 — Pre-emption,']  The  requirements  of  s.  310  of  Act  X 
of  1877  are  not  satisfied  by  the  co-sharer  preferring  his  claim  to  the 
right  of  pre-emption  before  the  property  is  knocked  down,  and  ofEering 
to  pay  a  sum  e(^xial  to  that  bid  by  the  hii;hest  bidder.  That  section  con- 
templates a  distinct  bid  by  the  co-sharer  in  the  ordinary  manner  of 
ofiEering  bids.  Tef  Singh  v,  Gobind  Singh  followed. 

Hira  v,  Unas  Ali  Khan.  .      .      •      .  827 

s.  311. — Sale  in  execution — Holiday —Irregularity  in  publica- 
tion or  conduct  qf  sale,]  The  sale  of  immoveable  property  by  an  amin 
on  a  close  holiday  is  not  illegal,  nor  is  it  an  irregularity  in  publishing  or 
conducting  the  sale. 

Bisram  Mahton  v.  Sahib-un-nissa  333 

 See  Act  XV  of  1877,  s.  18,  schedule  ii,  No.  166  185 

ss.  311,  812,  688. — Suit  to  have  an,  execution-sale^  which  had 
been  set  aside,  confirmed— Finality  of  order  setting  aside  sale.]  Held, 
(Oldfibld,  J.,  dissenting)  that  a  suit  by  the  purchaser  at  a  sale  of  im- 
moveable property  in  execution  of  a  decree,  which  has  been  set  aside 
under  ss.  311  and  312  of  of  Act  X  of  1877,  to  have  such  sale  confirmed, 
on  the  ground  that  tbere  was  no  irregularity  in  the  publication  or  con- 
duct thereof,  is  not  barred  by  the  last  clause  of  s.  312  or  by  the  last 
clause  of  s.  688,  but  is  maintainable. 

Azim-ud-din  v.  Baldeo   554 

ss.  311,  626,  629. — Application  to  set  aside  sale^Review  of 
Judgment^  Order  setting  aside  sale— Appeal.]  An  application  under 
8.  311  of  Act  X  of  1877»  to  set  aside  a  sale  in  execution  of  a  decree 
having  been  made  by  the  judgment-debtor,  the  Court  executing  the  decree 
(Subordinate  Judge)  disallowed  the  objections,  and  passed  an  order  con- 
firming such  sale.  The  judgment-debtor  subsequently  applied  to  the 
Subordinate  Judge  for  a  review  of  judgment.  The  Subordmate  Judge, 
without  recording  his  reasons  for  granting  such  application,  and  without 
recording  an  order  granting  such  application,  irregularly  proceeded  at  once 
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to  pass  an  order  setting  aside  such  sale,  without  oancelHnf;  the  previous 
order  confirming  it.  The  auction-purchaser  appealed  to  the  District  J udge. 
That  officer,  treatinc;  the  appeal  as  one  from  an  order  granting  an  appli- 
cation for  review  of  judgment,  entertained  it,  and  set  aside  the 
Subordinate  Judge's  second  order.  Held  that  the  District  Judge  was 
not  justified  in  entertaining  such  appeal,  such  order  not  being  one 
grantine  an  anplication  for  review,  but  one  setting  aside  a  sale,  and  as 
such  not  appealable. 

Before  a  review  of  judgement  is  granted  an  order  granting  the 
application  for  review  and  the  reasons  for  granting  the  same  should  be 
recorded. 

Bhairon  Din  Singh  v.  Bam  Sahai  316 

ACTS  1877  X,  s.  313.— 5a/tf  in  execution,'^   A  person  who  purchases 

immoveable  property  at  a  sale  in  execution  of  a  decree,  knowing  that 
the  judgment-debter  has  no  saleable  therein,  is  not  entitled  to  the 
benefit  of  the  provisions  of  s.  313  of  Act  X  of  1877,  which  were 
designed  for  the  protection  of  persons  who  innocently  and  ignorantly 
purchase  valueless  property. 

Mahabir  Prashad  v.  Dhuman  Das  527 

s.  361  — Insolvent  Judgment-dehtor — "  Unfair  preference."'] 
•T,  in  pursuance  of  a  previous  agreement  with  B,  and  on  being  pressea 
by  B,  who  had  a  pecuniary  claim  againsl  him,  which  nearly  equalled 
half  the  amount  of  all  the  pecuniary  claims  against  him,  assigned 
to  B  the  whole  of  his  property  by  way  of  sale,  in  consideration 
in  part  of  B*s  pecuniary  claim  against  him.  Seld  that  by  such  assign- 
ment J  did  not  ^v^  J9  an  imdue  preference  "  to  his  other  creditors, 
within  the  meaning  of  s.  351  of  Act  X.  of  1877. 

Joakim  v.  The  Secretary  of  State  for  India  630 

 Ss.  365,  866. — Sale  in  execution  of  decree — Death  qfde- 

cree-holder  before  sale — Effect  on  validity  of  gale  "]  A  judgment-deb« 
tor  applied  that  an  execution-sale  of  property  belonging  to  mm  should 
be  set  aside,  as  the  decree-holder  wan  dead  when  sucn  sale  took  place, 
and  such  sale  was  in  consequence  invalid.  This  application  was  disposed 
of  by  the  Court  executing  the  decree  in  the  presence  of  the  judgment- 
debtor  and  the  purchaser.  The  Court  held  tnat  the  fact  of  such  sale 
having  taken  place  after  the  decree-holder's  death  was  no  ground  for 
setting  it  aside,  and  disallowed  such  application,  and  made  an  order 
confirming  such  sale. 

Held  per  Pbabson,  J.,  that  the  application  for  execution  of  the  decree 
abated  on  the  death  of  the  decree-holder,  not  having  been  prosecuted 
by  his  legal  representative,  and  such  sale  was  under  me  circumstances 
improper  and  invalid,  and  the  order  confirming  it  should  be  set  aside. 

Per  Spankib.  J.,  that  such  sale  was  not  invalid  by  reason  of  the 
decree-holder's  death  before  it  took  place.  The  order  confirming  it, 
however,  was  improper,  aad  should  be  reversed,  and  the  case  should  be 
remanded  to  be  dealt  with  under  the  provisions  of  ss.  365  and  366  of 
Act  X  of  1877,  as  the  Court  executing  the  decree  should  have  proceeded 
under  those  sections. 

Per  Oldfibld,  J.,  and  Stbjlioht  J.,  that  the  death  of  the  decree- 
holder  prior  to  such  sale  did  not  render  it  void.  The  provisions  of 
ss.  365  and  366  of  Act  X  of  1877  could  not  be  adapted  to  execution- 
proceedings.  As  such  sale  had  been  published  and  conducted  according 
to  law,  it  had  properly  been  confirmed. 

Dulari  v.  Mohan  Singh  769 

 s,  366.   See  ss.  2,  .866,  688  (18)  S4A 

 s.  Z7Z—WithdraiDil  of  suit^Plea  taken  for  the  first 

time  at  the  hetiring  of  second  appeal,']  The  plea  that  the  plaintiff  had 
imnroperly  been  permitted  to  withdraw  from  a  former  suit  with  liberty 
to  oring  the  present  one,  which  had  not  been  taken  in  the  lower  Courts, 
and  was  not  taken  in  the  memorandum  of  second  appeal,  was  not  per- 
mitted to  be  urged  at  the  hearing  of  the  second  appeaL 
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Qucgre^Whether  under  8.  373  of  Act  X  of  1877  the  Court  oaght  to 
permit  the  plaintiff  to  withdraw  from  the  suit  with  liberty  to  bring 
a  fresh  rait  on  the  ground  that  the  defence  to  the  rait  was  such  that  the 
suit  must  fail  if  proceeded  with. 

Zahar-nn-nissa  v.  Khuda    ar  Khan  628 

ACTS  1877  ^X,  8.  424.  8eesu2,4JH  20 

 gg.  520,  ^2l^ArbUraH<m — Bemission  of  awards 

Brfxuol  of  arbitrators  to  rseonsider  it — Appeal  impugning  propriety  of 
order  of  remisMion-^Mosque — Bight  to  sue^Worshipper,^  Ai  awaid 
was  remitted  under  8.  620  of  Act  X  of  1877.  The  arbitrators  refused  to 
consider  it,  and  the  Court  thereupon  proceeded  with  the  suit,  and  gave  the 
plaintiffs  a  decree.  The  defendants  appealed  from  such  decree  on  the 
ground,  amonf;st  others,  that  the  award  had  heen  improperly  remitted 
under  s.  620.  Meld,  that  the  question  whether  the  award  had  been 
properly  remitted  under  s.  620  or  not  could  be  entertained  in  such  appeal. 

Ijie  worshippers  at  a  public  mosque  can  maintain  a  suit  to  restrain 
the  superintendents  of  such  mosque  from  using  it  or  its  appurtenant 
rooms  for  purposes  other  than  those  for  which  thej  were  intended 
.to  be  used,  and  from  doinz  acts  which  are  likely  to  obstruct  worshippers 
in  entering  or  leavingsucn  mosque. 

Abdul  Eohman  o.  Tar  Muhnmmad  636 

ss.  620  (a)  626,  826 — Filing  private  award  in 
Court '^Amendment  of  plaint  taking  case  out  qf  scope  qf  Ck»  37  of  Act 
X  of  V^^A^Appeal»'\  By  the  amendment  of  the  plaint,  a  case  under 
8.  626  of  Act  X.  of  1877,  was  taken  out  of  the  scope  of  Chapter 
XXXVII  of  that  Act.  Reld  that,  this  being  so,  the  decree  of  the  Court 
of  first  instance  was  appealable. 

Reld  also,  where  a  private  award  determined  a  matter  not  referred  to 
arbitration,  that  a  claim  under  s.  626  of  Act  X  of  1877  that  such  award 
should  be  filed  in  Court  was  properly  dismissed. 

Juala  Singh  v.  Narain  Das  ,  .  641 

.  ss.  622,  628,  624.  See  ss.  2,  622,  623,  624       .  .286 

 ss.  626,  626.    See  ss.  2,  626,  65i6,  640     .      .      .  427 

— —  8.  fiiXy-- Appeal J\   The  plaintiffs,  the  widow  and 

son,  respectively,  of  deceasea,  claimed  immoveable  property  inherited 
from  his  father  by  and  also  immoveable  property  which  had  devolved 
upon  1^  from  his  brother,  who  had  predeceased  him,  and  mesne  profits 
of  such  properties.  The  Court  of  first  instance,  finding  that  the  claim 
to  the  former  property  was  admitted  and  that  to  the  latter  was  not 
denied,  but  resisted  as  barred  by  s.  13  of  Act  X  of  1877»  and  holding 
it  not  to  be  so  barred,  made  a  decree  returning  the  plaint  to  the  plain- 
tiffs that  they  might  after  correcting  it  file  it  either  in  the  Eevenne  Court 
in  regard  to  the  profits  of  the  former  property,  or  in  the  Civil  Court 
for  possession  of  the  latter  property.  Kela  that,  although  the  claim  of 
the  plaintiffs  was  not  either  decreed  or  dismissed,  yet  as  the  ri^ht  imd 
title  asserted  by  them  to  such  properties  was  implicitly  recognized  by 
such  decree,  the  defendants  were  entitled  to  appeal  from  it 

Behary  Bhagat  v.  Begam  Bibi  76 

 ss.  640,  688  (6).— 2Btf<uni  hy  Appellate  Court  qf 

plaint  for  amendment  or  presentation  to  proper  Court'^Appeal  from 
order  ^Second  Appeal  to  High  Court.'}  The  lower  anpellate  Court 
(Subordinate  Judge)  decided  on  appeal  by  the  defenaant  from  the 
decree  of  the  Court  of  instance  (Munsif)  that  the  Court  of  first  instance 
had  no  jurisdiction  to  entertain  the  suit,  as  the  value  of  the  subject 
matter  of  the  suit  exceeded  the  pecuniary  limits  of  its  jurisdiction ;  and 
ordered  that  the  appellant's  appeal  be  decreed,  the  decision  of  the 
Munsif  be  reversed,  and  the  record  of  the  ease  be  sent  to  the  Munsif 
to  return  the  plaint  to  the  plaintiff  for  presentation  to  the  proper 
Court"  The  plaintiff  appealed  to  the  High  Court  from  such 
order  as  an  order  returning  a  plaint  to  be  presented  to  the  proper  Court 
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Seld  that  fuoh  order  conld  not  be  regarded  as  one  to  which'  art.  (6) 
of  8.  588  of  Act  X  of  1877.  was  apphcable.  That  relates  to  orders 
retnming  plaints  for  amendment  or  to  be  presented  to  the  proper 
Court  passed  bj  a  Court  of  first  instance,  and  not  to  an  order  oy  an 
appellate  Court  upon  an  appeal  to  it  from  Uie  decree  of  a  Court  of  first 
instance  on  general  grounds.  The  plaintifiE's  proper  course  was  to  have 
preferred  a  second  appeal. 

Bindeshri  Chaubey  v.  Nandn  456 

ACTS  1877  X.  88.  64U,  666,  668.   See  ss.  2,  640,  666,  668  .  .382 

— — —  88.  640,  666,  i^S'^Diemieeal  of  Appeal  on  the  merits  in 
the  absence  of  appellant-^ Second  Appeal,"]  An  appellate  Court,  the 
appellant  not  attending  in  person  or  by  his  pleader,  instead  of  dismissing 
the  appeal  for  default,  as  provided  by  s.  666  of  Act  X  of  1877,  proceeded, 
in  contrayention  of  the  proTisions  of  that  law,  to  dispose  of  the  appeal 
on  the  merits,  and  dismissed  it.  The  appellant  preferred  a  second  appeal 
to  the  High  Court, '  contending  that  tne  appellate  Court  had  actea  con- 
trary to  law.  Held  that  the  appellate  Court  had  so  acted,  and  its 
decision  could  only  be  treated  as  a  dismissal  for  default,  and  that,  so 
treating  it,  the  proper  and  only  course  open  to  the  appellant  was  to  haye 
applied  xmder  s.  668  for  the  re-admission  of  his  appeal,  and  under  these 
circumstances  the  second  appeal  would  not  lie.  Nand  Ram  y.  Muham- 
mad Bakhsh  followed. 

Xanahi  Lai  o.  Naubat  Bai   .      •  519 

———————  8.  662. — Extent  of  appeal  from  order  ofremandJ\ 

An  appeal  from  an  order  on  appeal  remanding  a  suit  for  re-trial  is  not  to 
be  confined  to  the  questioti  whether  the  remand  has  been  made  contrary 
to  the  provisions  of  s.  662  of  Act  X  of  1877  or  not,  but  the  question 
whether  the  decision  of  the  appellate  Court  on  the  preliminary  point  is 
correct  or  not  nay  also  be  raised  and  determined  in  such  an  appeal. 

Bad  am  t;.  Imrat  675 

— — —  8.  b^2.^Disposal  qf  suit  on  preliminary  points 

Reversal  by  Appellate  Court  of  decree  on  such  point  and  irregular 
remand  of  case  under  s.  662 /or  trial  of  a  certain  issue — Power  of  suc- 
ceeding Judge  of  Appellate  Court  to  re-try  such  point,']  A  Court  of  first 
instance  dismissed  a  suit  upon  a  preliminary  pomt.   On  appeal  by  the 

{daintiff  against  the  decree  of  such  Court  the  then  .Judge  of  the  appel- 
ate Court,  Mr.  B,  reyersed  the  decree  upon  such  preliminary  point  and 
remanded  the  suit  under  s.  662  of  Act  X  of  1877  for  the  trial  of  a  certain 
issue.  The  Court  of  first  instance  tried  such  issue  and  made  a  decree  in 
accordance  with  its  finding  thereon.  On  appeal  against  the  decree  of  the 
Court  of  first  instance  the  defendant  again  raised  such  preliminary  point. 
The  then  Judge  of  the  appellate  Court,  Mr.  iT,  dismissed  the  suit  upon 
such  preliminary  point.  Held  that,  as,  although  Mr.  B,  had  irregularly 
remanded  the  suit  under  s;  662  of  Act  X  of  1877,  his  decision  disposed 
of  such  preliminary  point  and  only  left  open  for  trial  the  issue  which  he 
had  directed  to  be  tried  Mr.  was  not  competent  to  re-try  and  decide 
such  preliminary  point. 

Suraj  Din  v.  Chattar  ,      .      .      .  765 

. '  s.  666.— jFfnrftw^  in  favour  qf  respondent  who  had 

not  appealled  or  objected  under  s,  661— ^iaA^  qf  respondent  to  benefit  by 
such  finding  J]  H  sued  B  for  arrears  of  rent,  alleging  that  the  annual 
rent  payable  by  the  latter  was  Bs.  212-1-0.  The  Court  of  first  instance  • 
gave  H  a  decree  based  on  the  finding  that  the  annual  rent  payable  by  B 
was  Bs.  94.  H  appealed  and  the  lower  appellate  Court  gaye  him  a 
decree  based  on  the  nnding  that  the  annual  rent  payable  by  B  was 
Bs.  128-12-0.  B  appealed  to  the  High  Court  from  the  lower  appellate 
Court's  decree.  H  did  not  appeal  from  that  decree,  neither  did  he  iak^ 
any  objections  thereto  under  s.  561  of  Act  X  of  1877,  Stuabt,  C.  J.,  and 
Oldfibld,  J.,  before  whom  such  appeal  came  for  hearing,  remanded  the 
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case  to  the  lower  appellate  Court  for  a  fresh  determination  of  the  question 
as  to  the  amount  of  annual  rent  payable  bj  B.  The  lower  appellate 
Conrt  then  found  that  the  annual  rent  payable  by  B  was  Bs.  212-1-0. 

Held  by  Stuabt  C.  J.,  (Oldfisld,  J.,  dissenting)  that  such  second 
finding  of  the  lower  appellate  Court  should  be  accepted  and  the  amount 
awarded  by  its  decree  be  enlarged  accordingly,  not^thstanding  H.  had 
not  appealed  from  that  decree  or  preferred  objections  thereto. 

^ikramjit  Singh  v,  Uusaini  Begam  .      .  648 

ACTS  1877  X,  Chapters  XLI,  XLIl,  and  ».  ^71— Appeal—Bee  judi- 

cata.^  M  sued  and  £  and  J  to  enforce  a  right  of  pre-emption  in  respect 
of  property  which  he  alleged  K  had  sold  to  J,  K  denied  that  she  had 
sola  such  property  \joJ,  J  set  up  as  a  defence  that  M  had  waived  his  right 
of  pre-emption.  The  Court  of  first  instance  dismissed  the  suit  on  the 
ground  that  the  alleged  sale  had  not  taken  place.  J  then  appealed  to  the 
High  Court,  making  K  the  respondent.  Held  that  neither  the  appeal 
from  the  original  decree  in  the  suit  nor  the  appeal  from  the  appellate 
decree  therein  was  admissible. 

Held  also  that  the  finding  as  to  the  alleged  sale  was  one  between 
the  plaintiff  and  the  defendants  in  the  suit  and  not  between  the  defend- 
ant-yendor  and  the  defendant-rendee,  who  were  not  litigating,  and  would 
not  bar  adjudication  of  the  matter  in  issue  between  them  in  a  suit  brought 
by  the  latter  for  the  establishment  of  the  sale. 

J unma  Singh  v.  Eamar-un-nisa  152 

■  8.  678. — Bight  to  begin — Burden  qf  proof -^Irregula- 

rity  not  affecting  merits-^Powere  of  appellate  Court. Tne  defendants  in 
a  suit  on  a  bond  admitted  the  execution  of  the  bond,  but  denied  that 
they  had  received,  as  the  bond  recited  they  had  at  the  time  of  its  execu- 
tion, the  consideration  for  it.  The  Court  of  first  instance,  instead  of 
calling  on  the  defendants  to  establish  the  fact  that  they  had  not  received 
the  consideration  for  the  bond  as  it  ou^ht  to  have  done  under  the  cir- 
cumstances, irregularly  allowed  tlie  plamtifE  to  produce  witnesses  to  prove 
that  the  consideration  for  the  bond  had  been  paid  at  the  time  of  its 
execution.  The  evidence  of  these  witnesses  proved  that  the  consideration 
of  the  bond  had  not  been  paid  at  the  time  of  execution,  and  that,  if  it  had 
been  paid  at  all,  it  had  been  paid  at  some  subsequent  time.  The  plaintiff 
did  not  give  any  further  evidence  to  establish  such  payment  and  the 
Court  of  first  instance,  without  calling  on  the  defendants  to  establish 
their  defence,  dismissed  the  suit.  The  lower  appellate  Court  held  that 
the  defendants  should  have  been  required  to  begin  under  the  circums- 
tances, and  reversed  the  decree  of  the  Court  of  first  instance,  and  gave 
the  plaintiff  a  decree. 

Held  that,  although  the  plaintiff  ought  not  to  have  begun,  yet  as 
he  had  done  so,  and  his  witnesses  had  proved  that  the  consideration  for 
the  bond  had  not  been  paid  as  admitted  in  the  bond,  a  new  case  was 
opened  up  in  wliich  the  onus  was  shifted  back  to  the  plaintiff  to  establish 
that  he  had,  not  at  the  time  alleged  in  the  bond,  but  at  such  some  sub- 
sequent time,  paid  to  the  defendants  the  consideration  for  the  bond. 
Also  that  it  was  doubtful,  having  regard  to  the  provisions  of  s.  678  of 
Act  X  of  1877,  whether  it  was  competent  for  the  lower  appellate  Court 
to  reverse  the  decision  of  the  Court  of  first  instance ;  but  even  if  it  were, 
the  lower  appellate  Court  should  have  not  ignored  what  had  taken  place, 
but  should  have  dealt  with  the  case  in  appeal  in  the  shape  it  came  before 
it. 

Makund  v,  Bahori  Lai  824 

 BS.  584,  586,  688  (28);  589.— Orier  cf  remand-^ 

Appeal — suit  qf  the  nature  cognisable  in  iSmall  Cause  Court — Second 
appeal.}  An  order  on  appeal  from  a  decree  in  an  original  suit  of  the 
nature  cognizable  in  Mufassal  Courts  of  Small  Causes,  under  s.  662  of 
Act  X  of  1877,  remanding  the  suit  for  re-trial  is  appealable,  s.  686  of 
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Act  X  of  1877  notwithstanding,  as  that  section  applies   to  appeals 
from  appellate  decrees  and  not  to  appeals  from  orders. 
The  Collector  of  Bijoor,  Manager  of  the  estate  of  Chandhri  Ban  jit 
Sinsh,  a  minor,  v.  Jafar  All  Ehan  18 

ACTS — — 1877— X.,  8.686.— iSttt*  of  the  nature  cognizable  in  a  Small  Cause 
Court  ^Second  appeal^Sale-proceeds,]  A  suit  by  one  decree-holder 
against  another  for  the  money  receiyed  by  the  latter  on  a  division 
between  them  of  the  proceeds  of  an  execution-sale  as  his  share  of  such 
proceeds,  under  the  order  of  the  Court  executing  the  decrees,  is  a  suit 
of  the  nature  cognizable  in  a  Court  of  Small  Causes,  and  consequently, 
where  the  amount  of  such  money  does  not  exceed  five  hundred  rupees, 
no  second  appeal  lies  in  such  suit. 
Mata  Prasad  t;.  Gauri         •  59 

■   .   See  Jarisdiction        .      .      .      .     37,  66 

  Si.  696,  696. — Appeal  to  Her  Majesty  in  Council^ 

Mnal  order  passed  on  appeal  by  the  Migh  Court  on  a  question  mentioned 
in  s»  244  of  Act  Xqf  1877  {Civil  Procedure  Code).'}  An  order  passed  on 
appeal  by  the  High  Court  determining  a  question  mentioned  in  s.  244  of 
Act  X  ot  1877  is  a  final  "  decree"  witldn  the  meaning  of  s.  696  of  that 
Act.  Meld,  therefore,  where  such  an  order  involved  a  claim  or  question 
relating  to  property  of  the  value  of  upwards  of  ten  thousand  rupees,  and 
reversed  the  decisions  of  the  Lower  Courts,  that  notwithstanding  the 
value  of  the  subject  matter  of  the  suit  in  which  the  decree  was  made  in 
the  Court  of  first  instance  was  less  than  that  amount,  such  order  was 
appealable  to  Her  Majesty  in  Council. 

Bam  Xirpal  Shukul  v.  Enp  Euar  633 

  ■  s.  622.   See  High  Court,  powers  of  revision. 

 s.  647.   See  ss.  13,  617  141 

XV — Begistered  bond  payable  on  demand  ^Limitation 
'^Act  XIV  of  1869  (Limitation  Act)— Act  IX  of  1871,  (Limitation 
Act,)']  The  cause  of  action  in  a  suit  on  a  registered  bond  bearing  date 
the  2nd  March  1870,  was  alleged  to  have  arisen  on  the  6th  January 
1879,  the  date  of  demand.  Under  Act  XIV  of  1859  the  limitation  for 
such  a  suit  was  six  years  computed  from  the  date  of  the  bond.  Before 
that  period  expired  Act  IX  of  1871  came  into  force,  which  provided  a 
limitation  for  such  a  suit  of  three  years  computed  from  the  date  of 
demand.  Held  that,  as  the  cause  of  action  and  the  institution  of  such 
suit  occurred  after  the  repeid  of  Act  IX  of  1871.  the  provisions  of  that 
Act  were  not  applicable,  and,  accordingly,  whether  Act  XIY  of  1869  or 
Act  XV  of  1877  governed  such  suit,  it  was  barred,  as  in  either  case 
limitation  began  to  run  from  the  date  of  such  bond. 

Bansi  Dhar  v.  Hari  Sahai  S40 

———————  8,  2. — Bond  payable  on  demand — Limitation  Act 

IX  oflVJl  (Limitation  ^c^.)]— Act  XV  of  1877,  by  making  the  period  of 
limitation  for  a  suit  on  a  bond  payable  on  demand  computable  from  the 
date  of  its  execution,  has  shortened  the  period  of  limitation  prescribed 
for  such  a  suit  by  Act  IX  of  1871  under  which  the  period  was  com- 
putable from  the  date  of  demand.  Held,  therefore,  that,  under  the  pro* 
visions  of  s.  2  of  Act  XV  of  1877,  a  suit  on  such  a  bond  executed  on  the 
14th  December  1869,  having  been  brought  within  two  years  from  the 
date  that  Act  came  into  force,  was  within  time. 

Eup  Eishore  v.  Mohni   .  416 

—————  s.  2,  sch.  ii.  No.  64. — Suit  on  accounts  stated  ^  Act 
IX  of  1871  (lAmiiation  Act),  sch.  ii,  art.  62.]  The  accounts  in  a  suit 
on  accounts  stated  were  stated  when  Act  IX  of  1871  was  in  force  and 
were  not  signed  b^  the  defendant  or  an  authorized  affent  on  his  behalf. 
Had  that  Act  been  in  force  when  the  suit  was  instituted  the  suit  would 
have  been  within  time  under  art.  62  of  schedule  ii  of  that  Act.  The 
suit  was  brought,  however,  after  the  passing  of  Act  XV  of  1877,  and  by 
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reason  of  the  acooantt  not  being  signed  did  not  come  within  the  scope 
of  art.  64  of  schedule  ii  of  that  Act.  Meld  that  the  words  in  s.  2  of  Act 
XV  of  j877,  "  nothing  herein  contained  shall  be  deemed  to  affect  any 
title  acquired  under  the  Act  IX  of  1871"  did  not  save  the  plaintiff's 
right  to  sae  on  the  accounts  stated,  a  right  to  sue  not  being  meant  by  or 
included  in  the  term  title  acquired/'  that  term  denoting  a  title  to  pro- 
perty and  being  used  in  contradistinction  to  a  right  to  sue ;  that  the  last 
clause  of  that  section  was  not  applicable,  because  Act  XV  of  1877  did 
not  prescribe  a  shorter  period  of  limitation  than  that  prescribed  by  Act 
IX  of  187  It  but  attached  a  new  condition  to  the  suit,  viz.,  that  the 
accounts  must  be  signed  by  the  defendant  or  his  agent  duly  authorized 
in  that  behalf ;  and  that  the  suit  was  in  consequence  barred  by  limita- 
tion. 

Zulfikar  Husain  v,  Mnnna  Lai  ,  ,148 

ACTS  1877  XV,  s.  13.  sch.  ii,  art.        Application  to  set  aside  taU  in 

execution  of  decree-^ Absence  of  judgmerU^debtor  from  BritUk  India^ 
Limitation  Act  X  qf  1877  {Civil  Procedure  Code),  s.  31L]  The  provi- 
sions of  s.  13  of  Act  XV  of  1877  are  not  applicable  to  proceedings  in 
the  execution  of  a  decree. 

Ashan  Khan  e.  Ghmga  Bam   •  .185 

■  s.  18  and  sch.  ii,  arts.  62, 12(^Suit  for  monef/  re- 

ceived by  the  drfendant  for  the  plaintiff's  use — Fraud,^  The  plaintiff 
claimed,  as  an  heir  to  N,  deceased,  a  moiety  of  moneys  which  at  the 
time  of  N's  death  were  deposited  with  a  banker  and  which  the  defen- 
dant, the  other  heir  to  N,  had  rec^iyed  from  such  banker.  Sisld  that 
the  suit  was  one  for  money  received  by  the  defendant  for  the  plaintiff's 
use,  to  which  the  limitation  provided  in  art.  03  sch.  ii  of  Act  XV  of 
1877  applied,  and  not  one  to  which  the  limitation  provided  in  art  120 
applied. 

Xundun  Lai  v.  Bansl  Dhar  170 

19. — Execution  of  decree — Acknowledgment 


writing.']  An  application  for  the  execution  of  a  decree  is  an  application 
in  respect  of  a  "  right,"  that  is  to  say,  the  **  right"  of  the  decree-holder 
to  execution,  within  the  meaning  of  s.  19  of  Act  XV  of  1877.  An  appli- 
cation in  writing  by  a  judgment-debtor  for  the  postponement  of  a  sale  in 
the  execution  of  the  decree  and  the  issue  of  fresh  notifications  of  sale  is 
''an  acknowledgement  of  liability"  within  the  meaning  of  the  same 
section,  in  respect  of  such  "  right.  Such  an  acknowledgement,  when 
the  application  is  signed  by  the  pleader  expressly  authorized  to  make  it, 
is  ^*  signed"  by  an  "  agent  duly  authorized  in  the  judgment-debtor's 
behalf,"  within  the  meaning  of  the  same  section. 

Eamhit  Eai  v.  Satgur  Kai  247 

19  and  sch.  ii,  Nos.  67,  ^-^Achnotoledgment  of 


debt  contained  in  unregistered  document — Admissibility^  of  document  as 
evidence  of  acknowledgment.]  The  nature  of  the  pecuniary  transaetions 
between  B  and  G  were  such  that  sometimes  a  balance  was  due  to  the 
one  and  sometimes  to  the  other.  On  the  1st  October  1875,  there  was  a 
balance  due  to  B.  During  the  ensuing  year,  as  computed  in  the 
account,  G  made  payments  to  B  exceeding  such  balance.  On  the  19th 
November  1876,  a  balance  of  Rs.  3,600  was  found  to  be  due  from  GtoB. 
On  the  11th  Pecember  1876,  G  executed  a  conveyance  of  certain  land  to 
B,  for  which  such  debt  was  partly  the  consideration.  In  such  conveyance 
G  acknowledged  his  liability  inspect  ot  such  debt.  Ue  died  before  such 
conveyance  was  registered,  and  it  did  not  operate.  On  the  18th  Novem- 
ber 1879.  B  sued  G's  widow  for  such  debt.  Held  that  such  oonveyanee 
was  admissible  as  evidence  of  the  acknowledgment  by  G  of  his  liability 
for  such  debt,  notwithstanding  such  conveyance  was  not  registered ; 
hat,  applying  No.  85,  sch.  ii  of  Act  XV  of  1867,  such  debt  was  not 
barred  by  limitation  when  such  acknowledgment  was  made ;  and  that,  if 
that  article  ^as  not  applicable,  but  the  period  of  limitation  began  to  run 
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from  the  time  each  item  composing  such  debt  became  a  debt,  still  such 
debt  would  not  have  been  barred  when  such  acknowledgement  was  made, 
as  the  debt  with  which  the  year  computed  from  the  Ist  October  1875, 
opened  was  extinguished  by  payments  made  hj  Gia  the  course  of  Uiat 
year. 

Khushalo  v.  Behari  Lai  623 

ACTS  1877  XV,  s.  28  — 2V«w— "Xani"— I  cf  1868  {Qmsral 

Clause*  Act),  s.  2  iS)—Titl&^Act  IX  of  1871  {Limitation  Act,  s,  29.] 
Trees  growing  upon  land  are  "  land,"  within  the  meaning  of  s.  29,  Act 
IX  of  1871. 

Possession  of  land  by  a  wrong-doer  for  twelve  years  not  only  extin- 
guishes  the  title  of  the  rightful  owner  of  such  land,  but  confers  a  good 
title  on  the  wrong.doer. 

Jagrani  Bibi  v.  Ganeshi   485 

■  sch.  ii,  JSo.  10.   See  Pre-emption      ....  175 

 .       45.   See  Hindu  Law       ....  788 

  Wos.  69,  60,  63.— Suit  for  interest— Suit  for 

money  payable  on  demand — Suit  for  money  deposited  payable  on  de^ 
ifianet.]  The  plaintiff  in  this  suit  deposited  certain  money  with  the 
defendants,  a  firm  of  banker?,  on  the  30th  August  1868.  On  the  2nd 
January  1867,  an  account  was  stated  and  a  balance  found  to  be  due 
to  the  plaintiff  consisting  of  the  original  deposit,  and  interest  on  the 
same  calculated  at  six  per  cent,  per  annum.  On  the  11th  February 
1876,  the  defendants  having  proposed  to  pay  the  plaintiff  such  balance, 
together  with  interest  on  the  original  deposit,  from  the  2nd  January 
1867,  to  the  16th  February,  1876,  calculated  at  four,  per  cent,  per  annum, 
the  plaintiff  demanded  that  she  should  be  paid  such  interest  at  the  rate 
of  six  per  cent,  per  annum.  The  defendants  refused  to  accede  to  this 
demand  on  the  14th  February  1876,  and  on  the  17th  of  the  same  month  ' 
they  paid  the  plaintiff  such  balance  with  such  interest  calculated  at  the 
rate  they  proposed,  tju.,  four  per  cent.  On  the  1 1th  February  1879, 
the  plaintiff  brought  the  present  suit  against  the  defendants  in  which 
she  claimed  the  sum  representing  the  difference  between  such  interest 
calculated  at  four  per  cent,  and  six  per  cent. ;  alleging  that  her  cause  of 
action  arose  on  the  14th  February  1876.  Keld  that  the  defendants 
were  estopped  from  questioning  the  plaintiff's  demand  for  such  interest 
calculated  at  six  per  cent.  Reld  also  that  the  suit  could  not  be  regard- 
ed as  either  one  for  money  deposited  under  an  agreement  that  it  should 
be  payable  on  demand,  but  must  be  regarded  as  one  for  a  balance  of 
money  payable  for  interest  for  money  due,  to  which  cl.  ix,  s.  1  of  Act 

XIV  of  1869,  No.  6J,  sch.  ii  of  Act  IX  of  1871,  and  No.  63,  sch.  ii  of 
Act  XV  of  1877,  had  successively  applied,  and  the  suit  waa  barred  by 
limitation. 

Makundi  Kuar  v,  Balkishcn  Das  •      .  328 

No.  66^Vendor  and  Purchaser— Agreement  hy 
purchaser  to  refund  purchase-money  in  ease  land  sold  proved  deficient 
in  quantity — Suit  for  refund — Suit  for  compensation  for  breach  of  con- 
tract.'] 1^  vendor  of  certain  land  agreed  in  the  conveyance,  which 
was  registered,  that,  in  case  the  land  actually  conveyed  proved  to  be 
lees  than  that  purpc^ng  to  be  conveyed,  he  should  make  a  refund  to 
the  purchaser  of  the  purchase-money,  in  proportion  to  the  value  of  the 
quantity  of  land  deficient.  The  land  actually  conveyed  having  proved 
to  be  less  than  that  purporting  to  be  conveyed,  and  the  vendor  having 
failed  to  make  a  refund  of  the  purchase-money  in  proportion  to  the 
value  of  the  quantity  of  land  deficient,  the  purchaser  suea  the  yendor 
for  the  value  of  the  quantity  of  land  deficient  Meld  by  Spaneib,  J., 
that  the  suit  was  one  of  the  nature  described  in  No.  65,  sch.  ii  of  Act 

XV  of  1877,  to  which,  the  agreement  being  in  writing  registered,  the 
limitation  provided  by  No.  116,  aoh  ii  of  that  Act  was  applicable. 
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Meld  by  Oldfield,  J.,  that  No.  116,  sch.  ii  of  Act  XY  of  1877,  wu 
applicable  to  the  suit. 

Eishen  Lai  o.  Einlock  712 

ACTS  1877  ^X.  Bch.  ii,  Nob.  ^l.M^^Begittered  bond  for  the  pay- 
ment of  monei^ — Suit  for  compensation  for  the  Breach  of  a  Contract 
in  writing  regufered.l  The  defendant  harinf?  borrowed  money  from  the 
plaintiff,  gave  him  a  bond,  dated  the  4th  Jnlj  1872,  for  the  payment  of 
such  money,  with  interest,  within  two  years,  or  on  certain  continfcen- 
cies  contemplated  and  defined  in  snch  bond.  Such  bond  did  not  specify 
a  day  for  payment.  It  was  duly  re^tered.  On  the  30th  June  1880, 
the  nlaintiff  sued  the  defendant,  stating  in  his  plaint  that  he  had  lent 
the  defendant  such  money ;  that  it  was  payable  on  the  4th  July  1874 ; 
that  on  that  dty  he  had  demanded  payment ;  that  the  cause  of  action 
arose  on  that  day,  as  the  defendant  did  not  pay ;  and  that  he  claimed 
such  money  accordingly.  The  plaint  did  not  make  any  mention  of 
such  bond.  Sold  that  the  suit  was  not  one  which  fell  within  the  scope 
of  No.  66  of  sch.  ii  of  Act  XV  of  1877,  but  one  to  which  No.  116  of 
that  schedule  was  applicable,  and  it  might  proceed  on  the  plaint  with- 
out  any  amendment  thereof. 

Gauri  Shankar  V.  Surju   .      •  .276 

■  No.  di—Suit  to  cancell  Instrument^']  K,  to  whom 
B  had  giyen  a  usufructuary  mortgage  of  certain  land,  promising  to  put 
him  in  possession,  sued  B  for  the  mortf^e-money,  B  hayinsr  failed  to 
put  him  in  possession.  This  suit  was  instituted  on  the  22nd  Noyember 
1875.  On  the  25th  of  the  same  month  JT,  learning  that  B  was  about 
to  dispose  of  his  property,  caused  a  notice  to  issue  to  him  directing  him 
not  to  transfer  any  of  his  property.  This  notice  was  served  on  B  on 
the  29th  November.  On  the  1  st  December  1875  B  transferred  certain 
land  to  r  b V  way  of  sale.  K's  suit  was  dismissed  by  the  lower  Courts, 
but  the  High  Court,  on  the  7th  August  1876,  gave  him  a  decree.  Cer- 
tain property  belonging  to  B  was  sold  in  execution  of  this  decree,  but 
the  sale-proceeds  were  not  sufficient  to  satisfy  the  amount  due  on  the 
decree.  JT,  thereupon,  on  the  1st  July  1879,  sued  T  to  cancel  the  con- 
veyance to  him  by  ^  on  the  ground  that  it  was  fraudulent  and  without 
consideration.  Meld  that  the  words  in  91,  sch.  ii,  Act  XV  of  1877, 
when  the  facts  entitling  the  plaintiff  to  have  the  instrument  cancelled 
or  set  aside  became  known  to  him,"  must  be  construed  to  mean 
"  when,  having  knowledge  of  such  facts,  a  cause  of  action  has  accrued 
to  him,  and  he  is  in  a  position  to  maintain  a  suit,"  and  oonseauently 
the  period  of  limitation  for  K's  suit  began  to  run,  not  merely  when  he 
had  Knowledge  of  the  fraudulent  character  of  tlie  conveyance  to  T,  but 
when,  having  such  knowledge,  it  had  become  apparent  to  him  that  there 
was  no  other  property  than  mat  conveyed  to  T  available  for  the  realiza- 
tion of  the  unsatisfied  balance  of  his  decree,  and  the  suit  was  within  time. 
Tawanger  Ali  t;.  Eura  Mai  394 

 •  Nos.  91,  M^SuU  to  cancel  instrument — Suit  for 

the  rescission  of  a  contract — lime  from  which  limitation  runs-^Bquit' 
able  estoppel.']  B,  P,  and  G  sued  to  cancel  a  lease  of  certain  land  on 
the  ground  that  the  lessor  was  not  competent  to  grant  the  same,  the 
defendants  being  the  lessor  and  the  lessee.  The  lessee's  defence  to 
the  suit  was  that  the  lease  had  been  executed  with  B's  knowledge, 
who  caused  it  to  be  attested  and  registered;  that  it  was  recognized 
and  adopted  by  P  and  G,  who  allowed  the  lessee  to  take  possession 
of  such  land  and  accepted  rent  from  him  in  respect  thereof;  that 
under  these  circumstances  the  plaintiffs  were  estopped  from  denjr- 
ing  the  lessor's  competency  to  grant  the  lease ;  and  that  the  suit 
was  barred  by  limitation,  as  more  than  three  years  had  elapsed  from 
the  date  of  the  lease.  The  lower  appellate  Court  affirmed  the  de- 
cree of  the  Court  of  first  instance  in  the  favour  of  the  plaintiffs  on 
the  ground  that  the  lessee  was  aware  that  the  lessor  was  not  corn- 
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peient  to  grant  tlie  lease.  Held^  on  second  appeal  by  tbe  lessee, 
that  the  limitation  applicable  to  the  ioit  was  to  be  found  in  No.  91, 
sch.  ii,  of  Act  XY  of  1877,  and  not  No.  114|  that  last  article  refer- 
ring to  the  rescission  of  contracts  as  between  promissors  and  nromisees, 
and  not  to  suits  by  third  parties  to  haye  an  instrument  cancelled  or  set 
aside ;  and  that,  as  regards  B,  inasmuch  as  the  existence  of  the  lease 
became  known  to  him  at  the  time  of  its  execution,  and  three  years  from 
that  time  had  expired,  the  suit  was  barred  by  limitation. 

The  proper  issues  as  between  P  uid  O  and  the  lessee  framed  and 
remitted  for  triaL 

Bhawani  Prasad  Singh  v.  Bisheshar  Prasad  Misr  846 

ACTS— 1877— XV,  sch.  ii,  Nos.  116.  120.— jBe-«ta/ria^*  qf  Hindu  widow 
-^OuMtom — Breach  of  contract,']  The  plaintiff  sued  the  defendant,  who 
had  married  the  plaintiff  s  deceased  brother's  widow,  to  recover,  by  way 
of  compensation,  the  money  expended  by  his  deceased  brother's  family 
on  his  marriage,  founding  his  claim  upon  a  custom  prer^ingj  among  the 
Jats  of  Ajmere,  whereby  a  member  of  that  community  marrying  a  widow 
was  bound  to  recoup  the  expenses  incurred  hj  her  deceased  husband's 
family  on  his  marriage.  Held  that  the  suit  was  one  of  the  character 
described  in  No.  115,  sch.  ii.  of  Act  XV  of  1877,  and  not  in  No.  120  of 
that  schedule,  and  the  period  of  limitation  was  therefore  three  and  not  six 
years. 

Madda  v,  Sheo  Bakhsh  885 

 No.  n6.Segistered  bond,"]   Held  that  No.  116, 

sch.  ii  of  Act  XV  of  1877,  is  applicable  to  a  suit  on  a  registered  bond  for 
the  payment  of  money. 

flusain  All  Xhan  v.  Hafiz  Ali  Khan  600 

No.  144.^^*^  for  poisesHon  of  immoveable  prO' 
perty — Adverse posseeiion.}  /died  in  1861,  leaving  a  samindari  estate, 
a  moiety  of  which  at  the  time  of  his  death  was  in  the  possession  of  a 
mortgagee.  On  the  death  of  /,  the  defendants  ia  this  sait.  who  were 
among  his  heirs,  caused  their  names  to  be  recorded,  as  his  heirs,  as  the 
proprietors  of  such  estate,  to  the  exclusion  of  the  plaintiff  in  this  suit, 
who  was  his  remaining  heir ;  and  they  appropriated  to  their  own  use  con- 
tinuously for  more  than  twelve  years  tne  profits  of  the  unmortgaged 
moiety  of  such  estate,  and  the  maUkana  paid  by  the  mortgagee  of  the 
mortg^ed  property.  In  1877  the  defendants  redeemed  the  mortgage  of 
the  mortgaged  moiety  of  such  estate  from  their  own  moneys.  In  1878 
the  plaintiff  sued  for  the  possession  of  her  share  by  inheritance  of  such 
estate.  Held  (Spaneib,  J,  doubting),  with  reference  to  the  mortgaged 
moiety  of  such  estate,  that  the  possession  of  the  defendants  in  respect  of 
such  moiety  did  not  become  adverse,  within  the  meaning  of  art.  144  of 
sch.  ii  of  Act  XV  of  1877  on  the  death  of  J  in  1861,  but  on  the  redemp- 
tion of  such  moiety  in  1877,  '*  adverse  pessession"  under  that  article 
meaning  the  same  sort  of  possession  as  is  claimed,  that  is  to  say,  in  this 
ease,  full  proprietary  possession,  which  was  not  the  nature  of  the  pos- 
session of  the  defenants  until  tiie  redemption  of  the  mortgage,  and  the 
suit  therefore,  in  respect  of  such  moiety,  was  within  time. 

IJmr-un-nissa  v.  Muhammad  Yar  Khan  •  ,  •  .  •  24 
No.  179»^Execution  qf  decree^Application  to 
keep  in  force  decree — Step  in  aid  of  erecution^Act  IX  of  Ml  {Limita- 
tion Act),  sch»  ii,  No.  167.]  An  application  by  a  judgment-debtor  stat- 
ing that  the  proceedings  in  execution  nad  been  aidiusted,  and  he  had  paid 
the  decree-holder  Bs.  10,  and  would  pav  him  the  balance  of  the  decretal 
amount  subsequently,  and  praying  that  the  execution  case  might  be 
struck  off,  is  an  application  to  keep  in  force  the  decree/'  within  the 
meaning  of  No.  167,  sch.  ii  of  Act  IX  of  1871  and  **  step  in  aid  of 
execution  of  the  decree,"  within  the  meaning  of  No.  179  sch.  ii  of  Act 
XV  of  1877. 

Ghansham  v.  Mukha  320 
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ACTS— 1877 — r-XV,  Bch.  iiNo.  m.-^AppUcation/or  exeeuUon  qfd^cr«e^ 
in  aiUi  qf  exccutionJ]  G  sued  K,  as  the  legal  iiepgreseutstiye  of  her 
deceased  husband  S,  on  a  Vond  executed  by  S  in  his  faitour*  and  obtained 
a  decree.  Subsequently  he  sued  on  a  bond  which  she  had  personally 
executed  in  his  favour,  and  obtained  decree.  On  the  7th  Septembeir 
1876,  he  applied  for  execution  of  both  these  decrees,  and  iS* $  landed  estate, 
which  stood  recorded  in  K's  name,  was  attached  Ttu^  estate  was  sold 
on  the  20th  February  1887,  being  put  up  for  sal^  in  one  ^ot,  in  satiBXae- 
tion  of  both  decrees,  ia  a^coordanop  with  ^  application  made  by  &  on 
the  16th  February,  and  was  purchased  by  Q  for  the  amount  of  the 
decrees.  This  sale  was  subsequently  confirmed,  and  on  the  10th  Decem- 
ber 1877,  satisfaction  oi  the  decrees  wae  eujtered  up>  and  the  exeeutLon 
proceedings  Struck  off  the  file.^  Subsequently  three  of  the  heirs  of  5  in 
one  case,  and  two  in  another,  instituted  suits  against  Q  chiiming  to 
recover  from  such  portion  of  the  proceeds  of  the  sale  of  8's  property  as 
had  bfen  appropnated  to  th^  discharge  of  decr^  against  if,  and 
such  heirs  obtained  decrees,  for  certain  sums,  which  Q  vas  obliged  lo 

Say.  Q  thereupon,  on  the  16th  May  1879,  applied  for  execution  of  his 
ecree  aeainst  M.  Held  that  such  application  was  not  one  in  continu* 
tion  of  uiat  maile  on  the.  7th  September  187^,  but  was  a  fresh  applica- 
tion, and  the  application  made  by  O  oi^  the  16th.  February  1877,  was 
not  one  for  a  ^tep  in  aid  of  execution,  within  the  meaning  of  No,  17d, 
sch.  ii,  of  Act  XY  of  1877,  from  which  limitation  oould  be  compaied 
and  the  application  of  the  16th  May  1879,  was  baned  by  UmitatiiaL. 

Pyaroo  Tahobildarinee  t.  Sjfud  Nazir  Hossein^.s  JParcu  J^<km,  t« 
Ghrdner;  and  luurree  Dauee  t.  Abdool  JKhalak  distinguished  bj 
Stbaight,  J. 

Khair-uh-i^ss  v.  Gauri  Shankar  484 
ACTS  1877  XV,  J^o,  11^,-- Application  for  execution  qf  decree- 
Legal  repretentativee  <f  deeeaeed  jndgment*deotor.'\  An  implication  for 
execution  of  n  decree  against  one  of  the  serecal  legal  leinresentatiyes  of 
the  deceased  judgment-debtor  takes  effect^  for  the  purposes  ol  limitation 
against  them  all* 

Bam  Anuj  Sewi^  Sing  v,  Hingu  Lai  617 
No,  l79.'^Exeeution  qf  decree^Zimitationn~Ap* 
pliccUiot^  iecree'holderfor  poetponment  qf  sale-^ApflieaUon  to  tak€ 
some  step  %n  aid  of  execution  qf  decree,']  4-n  application  by  a  decree* 
holder  for  the  postnonment  of  a  sale  ia  execution  of  the  decree  on  the 
ground  that  he  had  solowed  the  judgment-debtor  time  is  not  an  ^pli* 
cation  according  to  law  to  t)ie  proper  Court  for  execution,  or  to  take 
some  step  in  aid  of  execution,  of  the  decree/'  within  the  meaning  of 
:No.  179,  sch.  ii.  Act  XY  of  1877,  and  limitation  cannot  be  compated 
from  the  date  of  such  an  application. 

Mainath  £uari  v,  Debi  Bakhsh  Bai  757 

1879-1,  sch.  ii,  jNo.  12  (hy-8eouriiuJ>ond  for  dm 


agcouniina  for  property  "  received  virtue  qf  office^  The  question 
was  whetner  &  bond  execute  by  the  sureties  of  an  officer  of  Goyernment 
to  secure  the  due  execution  oi  lus  office  and  the  dne  accounting  by  him 
of  public  moneys,  deposits,  notes,  stamp-paper,  postage  labels,  or  otkiBr 
property  "  of  GoyeriMnent  committed  to  his  oharge  was.  or  was.  not  ex- 
empted from  stam^-duty  by  the  proyisions  of  art  12  (b)  of  scdi.  ii  qf  Aict 
I  of  1879,  re^^ard  bemg  hiid  to  the  words  **  other  proper^." 

Per  Stuabj,  C.  J.,  mat  such  bond. was  one  to  secure  the  due  execu- 
tion of  an  office  "  and  the  *'  due  accounting  for  m<mey  receiyed  by  yirtae 
thereof,"  and.  nothing  more,  as  the  worcU  or  other  property  "  must  be 
taken  to  mean  property,  of  the  same  kind  as  preyiouvly  menticmed,  and, 
therefore  *' money  '  or  the  like  of  money,  and  such  bond  was  therefore, 
exempted  from  stamp-duty  by  the  proyisions  of  art.  12  ib)  of  sch.  ii  of 
Act  1  of  1879. 

Per  Oldfielp,  J.,  that,  inasmuch  as  the  wprds  in  art.  12  (6)  of  sch  ii 
of  Act  I  ot  1879   or  the  due  accounting  for  money  receiyed  by  yirtae 
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thereof"  ihould  be  regteded  as  Aiere  sarplusage,  and  the  "due  eiecu- 
tionbf  Bik  office"  and  the  '*dae  aocbunong  for  money  receiyed  hy 
▼irtde  thereof  "  be  considered  one  and  the  same  thing,  and  as  the  due 
acoouoting  for  property  received  bv  him  by  virtue  of  his  office  was  the 
'*  due  executiod  of  ms  office  "  by  the  officer  in  this  case,  such  bond  was 
one  for  the  due  ezecutidn  of  ait  office  "  and  was  therefore  exempted 
from  stamp  duty. 

Fer  Spuvkib,  J.,  and  Stbaioht,  J.',  that,  inasmuch  as  the  words  in 
art  12(5)  of  sch.  ii  of  Act  I  of  1879  could  not  b'e  regarded  as  mere  sur- 
plusage, and  there  was  a  distinction  drawnby  the  Legislature  between  the 
"  due  execution  of  an  office "  and  the  due  accounting  for  money 
received  by  virtue  thereof,"  such  bond  was  not  one  for  the  "  due  execu- 
tion of  an  offic^"  and  being  one  for  the  due  accounting  for  ^'  property  " 
it  was  not  one  for  the  due  accounting  fui^  *'  money,"  and  therefore  it  was 
not  exempted  from  stamp-duty. 

Beference  by  Board  of  Bevenue,  N.-W.  788 

ACTS  1879  ^VlII,  s.  II,  12.   See  Jurisdiction  144 

 •  1880  III,  s.  li-^'*  Boldier^Suh^onductor-Sale  of  epiriious 

liquorj]  A  Sub-Conductor  in  the  Commissariat  Department  is  not  a 
'*  soldier  "  within  the  meaning  of  s.  14  of  Act  III  of  1880  ;  and  conse- 
quently the  sale  of  spirituous  liquor  to  the  wife  of  such  a  person  without 
the  license  required  oy  that  section  is  not  an  offence  against  that  section. 

Empress  of  In<ua  v,  Dosabhoy  Framji  214 

ADTOTJBNMH^T.  See  Act  X  of  1877,  ss.  102,  108, 540  .  .  .292 
ADJ  aSTMENI^.  See  Act  X  of  1877,  ss.  244,  268  .  .  .  .  .  588,  638 
ADVEB8E  POBSESSlOIf.  See  Act  XV  of  l877,  sch.  ii,art  144  .  '  .  24 
AGBEEMENT.     See  Act  XYHI  of  lb69,  ts.  8  (6),  (26),  and  sch.  u,  Ko.  11  260 

" — :  ^  .  See'  Act  XV  6t  1877,  sch.  ii.  Wo.  65       •      .      .      .  712 

- — '  — .   £190  Mortgage  ,      ;     ^  706 

 :  '  fife  Act  IX  of  1«72,  8.  2((0  and  a.  25  (2) .      .      .  221  787 

 :  See  Act  tX  of  1872,  s.  25  (8)    781 

ALIENATION.   50e  Hindu  I«liw. 

ALLUVIAL  LANDS.   See  Juiisdiotioii       ,  669 

AMENDMENT  OF  PLAINT.  See  Abt  X  of  1877,  ss.  63.  588  (6)      .      .  854 

^  :  :  :  .   See  Act  X  of  1877,  ss.  520  (a),  525,  626     .  541 

APPEAL.   See  Adt  XXVII  of  1860,  ss.  5,  6  ,      ,  804 

 L-i:-!— — Act  XVIII  of  1878,  ss.  148,  189    63 

 '  '  Act  X  of  1877,  s^.  2,  866,  688  (18)   844 

 ~ — ^2,  522,  623,  624    2S6 

^  :  '  2,  540,  666.  568    882 

 -—^    '    2,  625,  526,  540    427 

—  '  '  :  ^102,  j03,  540  292 

 ^         626,  629  316 

 ■  '  '  —63,  588;  (6)  854 

 •  '  ^.540      .      ,   76 

 ~  ss.  684,  586  588  (28).  689  18 

• —    '    (Chapters  XLI,  XLII,  and  s.  577   .      .      .      .  162 

 :  s.  310  674 

 :  •  H  88.  540.  588  (6)   466 

 :  88.  620,  521    636 

Hindu  Law  118 

 ^TO  HEE  MAJESTY  IN  COUNCIL.   See  Act  X  of  1877, 

8.  596, 596    633 

APPLICATION  FOE  EXECUTION  OF  DECBEE.   See  Act  XV  of 

1877.  sch.  ii.  No.  179. 
ABBITBATION.   See  Act  X  of  1877. 

ASSIGNMENT  QF  DECBEB.   See  Act  X  of  1877.  88.  244,  268      •  .583 
.  TO  TBVSTtiES  FOB  BENEFIT  OF  CBEDITOBS.  See 
Act  X  of  1877,  88.  28, 31    799 
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ATTACHMENT.   See  Suit  to  establish  right  .283 

■  See  Act  X  of  1877,  ss.  237.  274,  276      ....  698 

 See  Act  X  of  1877,  ss.  266,  268   21 

ATTEMPT  TO  COMMIT  OFFENCE.   See  Act  XLV  of  1860,  ss.  75, 

467,  611    773 

AUCTION-PUECHASEE.   See  Estoppel  805 

.   See  Hindu  Law   368 

AWABD.   See  Hindn  Law  738 

BOND. — Interest — Penaltjf,]  A  bond  for  the  repayment  of  money  lent 
proTided  that  such  money  should  be  repaid  on  a  certain  date ;  that* 
interest  at  the  rate  of  Bs.  7-8-0  per  cent,  per  annum  should  be  paid  at 
the  end  of  every  year  ;  and  that,  if  default  were  made  in  the  payment 
of  interest,  such  money  should  be  repaid  with  interest  at  the  rate  of 
Bs.  37-8.0,  per  cent,  per  annum.  The  bond  contained  an  hypothecation 
of  immoreable  property  as  collateral  security.  In  a  suit  on  the  bond, 
the  obligee,  the  obligor  having  failed  to  pay  any  interest,  claimed  inter- 
est from  the  date  the  bond  became  due  to  the  date  of  institution  of  the 
suit  at  Bs.  37-8-0,  the  defauling  rate.  Held,  following  the  principal 
laid  down  in  Baneidhar  v.  Bu  Alt  Khan^  that  the  provisions  of  the 
bond,  as  regards  the  rate  of  interest  payable  on  default  of  the  payment 
of  interest,  were  in  their  natnre  penal  and  so  excessive  that,  as  a  matter 
of  equity,  they  should  not  be  enforced. 

Heldf  also,  with  reference  to  the  question  what  was  a  reasonable 
amount  of  compensation  for  the  obligor  to  pay  for  breach  of  contract, 
tJiat  unpaid  interest  should  bear  interest  at  the  rate  of  Bs.  11-4-0 
per  cent,  per  annum  from  the  date  of  de&ult  to  the  date  of  the  High 
Court's  decree. 

Ehurram  Sinirh  v.  Bhawani  fiakhsh  440 

■  See  Act  XV  of  1877,  sch.  ii,  No.  116     .      .      .      :      .      :  600 

 See  Act  XVHI  of  1869,  s.  3  (6),  (25)  and  sch.  ii.  No.  II      •  .260 

—  PAYABLE  BY  INSTALMENTS.   See  Limitation       .  .  614 

 ON  DEMAND.   See  Act  XV  of  1877,  s.  2  .      •      •  415 

BUBDEN  OF  PBOOF.  See  Act  X  of  1877,  s.  678  ....  .  824 
CANTONMENT.         Jurisdiction  669 

CAUSE  OF  ACTION.   See  Jurisdiction   .  766 

.    .   See  Pre-emption       :  770 

CAUSING  DEATH  BY  BASH  OB  NEGLIGENT  ACT.   See  Kci'SiLY 

of  1860,  ss.  229,  800,  302,  804A,  325    776 

 ■   .   See  Act  XLV 

of  1860,  88.  804A,  323   697 

DISAPPEARANCE  OF  EVIDENCE  OF  AN  OFFENCE. 

See  XLV  of  186(»,  8.  201    279 

OEBTIFICATE  FOB  COLLECTION  OF  DEBTS.   See  Act  XXVII  of 

1860,  ss.  6. 6  .   .      .  .304 

CHEATING.  See  Act  XLV,  of  1868,  s.  214 .  2f 3 
COLLECTOB  OF  THE  DISTBICT.  See  Act  X  of  1877,  ss.  2,  424  .  .  20 
COMMISSION.  UNDEB  A  WILL,  PAYABLE  TO  MANAGES  OP 

JOINT  ESTATE.        Act  Vm  of  1869,  s.  6       .      .      .      ,      .  91 

COMJfOUND  INTEBE8T.   See  Mortgage  61«i 

COMPOUNDABLE  OFFENCE.  See  Act  XLV.  of  1860,  s.  214  .  .  28S 
CONDITION  AGAINST  ALIENATION-   See  Moitgage  ....  369 

 PBESIDENT.   See  Contract     . '     .      .      .      .      .  .469 

CONDITIONAL  DECREE.  iSee  Pre-emption  .  .  .  .  ;  .  860 
—  -SALB.   See  Mortgage.   Pre-emption.    Regulation  XVII 

of  1806. 

CONFESSION.   Sf«  Act  X  of  1872,  ss.  122,  846    838 

CONSTRUCTION  OF  ACT  WITH  BEFEBENCE  TO  BILL.   See  Act 

XLV  of  1860,  8.  214   283 

 '  DECBEE.   See  Interest  776 

 '  .    See  Money-decree. 

•  INSTHUMKNT  OF  GIFT,  fi^  Muhammadan  Law  290 
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CONTEMPT.   See  Act  XLV  of  1860,  s.  211  322 

CONTBACT.— C<wi(f»7io»  Preeedent-^Formall^f  signed  contract.^  Where 
two  parties  have  come  to  a  final  agreement,  the  mere  fact  that  at 
the  tune  of  their  doing  so  they  intend  to  embody  the  terms  of  such 
ai^reement  in  a  formal  instrament  does  not  make  snoh  agreement  less 
binding  on  them. 

Whymper  and  Co.  v,  Bnckle  and  Co.  •  469 

C0J5TEACT — Contract  by  Oovemment  to  grant  proprietary  rights  in  land'-' 
Contract  entered  into  or  acts  done  in  the  exercise  of  sovereign  powers.'] 
*  The  plaintiff  in  this '  suit,  alleging  that  the  Govemment  had  granted 
him  a  lease  of  certain  land  with  me  rights  of  a  proprietor,  promising 
to  confer  on  him  the  proprietary  rights  in  snch  land  if  he  did  certain 
things,  tliat  he  haa  done  snch  things  ;  that  the  Government  had 
refused  to  perform  such  promise  and  had  conferred  the  proprietary 
rights  in  such  land  on  another  person,  claimed  by  virtue  of  tne  contract 
between  him  and  the  Government,  and  as  against  the  Government  and 
such  person  proprietary  possession  of  such  land. 

mid  per  Sfaneib,  J.,  that,  assuming  that  the  Government  had 
entered  into  such  a  contrart  with  the  plaintiff  as  alleged,  the  suit  would 
not  lie,  inasmuch  as  such  contract  was  entered  into,  and  the  refusal 
of  the  Government  to  confer  the  proprietary  rights  in  such  land 
on  the  plaintiff,  and  the  grant  by  it  of  such  rights  to  such  person,  were 
acts  done  in  the  exercise  of  sovereign  powers. 

B.eld  per  Stuart,  C.  J.,  that  the  Government  had  entered  in  the 
contract  alleged  by  the  plaintiff  ;  that  the  luit  would  lie,  as  the  Govern- 
ment had  not  entered  into  such  contract  in  the  exercise  of  sovereign 
powers,  but  in  the  capacity  of  a  private  owner  ;  but  that  the  plaintiff's 
case  failed,  as  he  had  not  performed  his  part  of  such  contract. 

Slishen  Chand  v.  The  Secretary  of  State  for  India  in  Council  .  829 
OP  SAIiE.-^Vendor  and  purchaser,]  The  vendor  of  certain  im- 
movable property  agreed  to  sell  such  property  and  the  purchaser  agreed 
to  purchase  it  on  the  understanding  that  the  purchaser  should  retain 
a  part  of  the  purchase  money,  and  therewith  discharge  certain  bond- 
debts  due  by  the  vendor  for  the  payment  of  which  such  property  was 
hypothecated  in  the  bonds.  On  such  understanding  the  vendor  executed 
a  conveyance  of  such  property  to  the  purchaser.  Held,  in  a  suit  by  the 
purchaser  for  the  possession  of  such  property  in  virtue  of  such  con- 
veyance, that,  the  purchaser  not  having  paid  such  bond- debts  or  done 
anything  to  account  for  such  part  of  the  purchase-money  according 
to  such  understanding,  the  contract  of  sale  had  not  been  completed  and 
the  suit  was  therefore  not  maintainable. 

Ikbal  Begam  v.  Gobind  t'rasad  77 

CONVICTION  OP  SEVERAL  OPPKNCES.  See  Act  X  of  1872.  ss.  314, 
468.  464    306 

CORPUS  DELICTI.   See  Act  XLV  of  1860,  s.  302    883 

COUET-PEES.   See  Act  VII  of  1870. 

CULPABLE  HOMICIDE  NOT  AMOUNTING  TO  MUEDER.  See  Act 

XLV  of  1860.  8S.  299,  800.  302,  304 A.  326    77« 

CUSTODY  OP  MINO  It.   5i»  Act  IX  of  1861    403,606 

CUSTOM.   See  Act  XV  of  1877,  scL  ii,  Nos.  116, 120.   Hindu  Law  .  8o6,  788 

 OP  PBIMOGENITUEE,  See  Muhammadan  Law  .  .723 

DAUGHTER'S  SON.   See  Hmdu  Law  184 

DEATH  OP  DECREE-HOLDER  BEFORE  SALE,        Act  X  of  1877, 

ss.  366.  366    769 

 PLAINTIPF-APPELLANT  •   See  Act  X  of  1877,  ss.  2,  366, 


688  (18)   844 

DEBT.   See  Act  X  of  1877,  ss.  266,  268    12 

DECLARATORY  DECREE.   See  Act  X  of  1877,  s.  18  .      •  297 

DECREE  POR  PAYMENT  OP  MONEY  IN    ACCORDANCE  WITH 

WRITTEN  statement;'   See  Interest  776 

D 
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DEFAMATION.-  SiatmetUs  injudicial  proeeedina—Goodfaitlk-'Frimkaed 
communiciftion.']  The  law  of  defamation  which  shoold  be  applied  in 
suits  in  India  for  defamation  is  that  laid  down  in  the  Indian  Penal  Code 
and  not  the  English  law  of  libel  and  slander. 

Held,  therefore,  that  defamatory  statements  are  not  priyileged  merely 
because  they  are  used  in  a  petition  preferred  in  a  indioial  proceeding. 

It  is  not  essential  that,  before  person  can  be  Leld  entitled  to  the 
privilege  of  haying  made  a  statement  in  good  faith  for  the  protection 
of  his  mterests,  he  should  establish  ikhat  every  word  he  has  spoken  or 
written  is  literally  true.  If,  haying  regards  to  facts  and  eireumstanees . 
within  his  knowledge,  he  mif^t,  as  an  ordinarily  reasonable  and  prudent 
man,  haye  drawn  the  conclusions  which  he  has  expressed  in  defamatory 
lan((uage  for  the  protection  of  his  own  interests,  he  maj^  fairly  be  held 
to  haye  made  out  his  good  faith. 

Abdul  Hakim  v.  TejObandar  Mukarji  815 

DEFAMATION.— Stftf  Act  XLY  of  1863,  s.  499  S42fi^ 

DISCHAKGE— J2«>t»aZ  of  JProteeutian—Plaee  of  emguiry  oftrial—Etdie^ 
ing  oMoay  married  woman J\  A  person  was  fffosecuted  tiefoe  a  Crin^nal 
Tourt  in  the  Panjab  for  enticing  away  a  married  woman,  with  a  orimiliai 
intent,  an  offence  punishable  under  s.  498  of  the  Indian  VmsaXQo^ 
Such  prosecution  was  legally  instituted  in  such  Court  and  8i|^%  SOsnei 
was  proj)erly  triable  by  it.  Such  Qo^tt  discharged  such  person  under 
the  proyisions  of  s.  216  of  Act  X  of  1673.  '  Subsequently  it  appeared 
that  such  person  was  detaining  such  woman  at  a  place  m  the  North- 
Western  Prpyinces,  and  he  was  prosecuted  before  a  Criminal  Code  of 
the  district  in  which  such  place  was  situated  for  the  same  ofPenee  as  he 
had  been  prosecuted  for  before  the  Criminal  Court  in  the  Pan  jab,  rtz., 
enticing  away  such  married  woman,  and  was  convicted  of  that  offence. 
Held  that,  although  his  preyiooa  discharge  did  not  bar  the  revival  of  a 
prosecution  for  the  same  offence,  such  prosccutiou  could  oulj  be  revived 
m  the  Panjab  Court,  and  he  eould  not  oe  conyicted  under  the  latter  pairf 
of  s.  498  of  the  Indian  Penal  Code  for  detaining  an  enticed  woman 
until  the  enticing  had  been  proyed,  and  such  conyiction^  had  been 
properly  set  aside  by  the  Court  of  Session. 

Empress  of  India  «.  Tika  Singh  251 

See  Act  X  of  1872,  ss.  216.  3)80,  298    129 


DISOBEDIENCE  TO  OEDEB  BY  PUBLIC  SEEVANT.  .S^  Act  XLV. 
of  1860,  ss.  187, 188  .      .      .      •      .      .      .      .      ...  201 

DOT^ER.   See  Gift   .  266 

ENHANCEMENT  OP  HENT.  See  Act  XVIH  of  1878,  ss.  12,  21  .  .366 
ENTICING  AWAY  MABEIKD  WOMAN.  iSfe^  Discharge  ,  .  .261 
EQUITABLE  ESTOPPEL.   See  Act  XY.  of  1S77,  sch.  ii,  Nos.  91, 114       .  846 

 'See,  Act  VIII  of  1^69,  ss.  222,  266. 267  .  TUl 

ESTOPPEL — Auciion-purchaser,']  In  1871  3^,  the  mortgagee  of  certain 
property,  styling  himself  the  owner  of  i^  morjtgaged  it  to  S.  In  18^5  If 
became  the  owner  of  such  property  by  piirchase.  In  1877  such  property 
was  put  up  for  sale  in  execution  of  a  decree  agaihst  1/,  and  A  purchased 
it.  8  subsequently  sued  M  and  A  to  coiforce  the  mortgage  «)!  such 
property  to  him  by  M.  Held,  that,  inasmuch  a«$,  if  6' hud  at  any 
time  sued  JIf  to  enforce  such  mortgage  after  he  had  become  the 
owner  of  the  mortgaged  property,  and  before  A  had  purchased  it. 
M  would  hare  been  estopped  ^m  denying  the  Tatiaity  of  such 
mortgage,  and  as  there  was  nothing  fraudulent  in  such  mortgage/ 
and  A  had  purchased  with  a  knowledge  of  the  facts,  after  M  had  become 
the  owner,  A  was  estopped  from  denying  the  validity  of  such  mortgage, 
and  the  mortgaged  property  was  liable  in  his  hands  to  S'^  claim. 

Seva  Ram  v.  Ali  Bakhsh    .      .      .      .      .      ^      .      .  .806 

.   See  Execution  of  decrep  5h6 

 .    See  Hirdu  Law  862 

 '  .   i5ee  Ees  judicata  40 
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BXECDTION  OP  DKCREE^E;tecution  of  compromise— Estoppel]  The 
parties  to  a  decree  for  the  pajment  of  money  altered  by  agreement 
such  decree  as  regards  the  mode  of  payment  and  the  interest  pay- 
able. For  many  years  such  agreement  was  executed  as  a  decree, 
wiihotit  objection  being  taken  dy  the  judgment-debtor*  On  the  Ist 
March  1878,  the  holder  of  such  decree  applied  for  execution  of  such 
agreement.  The  judgment-debtor  objected  that  such  agreement  could 
not  be  executed  as  a  decree,  and  such  application  shoiud  therefore  be 
<iisallowed.  Held  (Oldfiblp,  J.,  dissenting)  that  such  agreement  could 
not  be  executed  as  a  decree,  and  such  application  could  not  be  entertained, 
and  that  the  judgment-debtor  ivas  not,  by  reason  that  he  had  submitted 
to  the  execution  of  such  agreement  as  a  decree,  estopped  from  objec- 
ting to  its  continued  execution  as  a  decree. 

Debi  Bai  e.  Gokal  Prasad  686 

EXECUTIOJS  OF  DECEEE.  iSfec  Act  VIII  of  1859. 

  ■       .   See  Act  IX  of  187L 

  '  See  Act  X.  of  1877. 

'   "  ■■  See  Act  XV  of  1877. 

'  See  Hindu  Law. 

FALSE  CHARGE.   See  Act  XLY  of  1860,  a.  211  822 

FEMALES.   5e0  Hindu  Law  46 

FILING  lAGREEMENT  TO  EEPEE  TO  AEBITRATION  IN  COUET. 
See  Act  X  of  1877,  ss.  2,  622,  523,  6:^  286 

 PEIVaTB  AWAED  IN  OOUET.  Aw  Act  X  of  1877,  ts.  2, 626, 

626, 640     .      ,   427 

 »  5«  Act  X  of  1877,  8ft.  620 

(a),  525.  626    641 

FIN  AIL  OEDEE  PASSED  OV  APPEAL  BY  THE  HIGH  COUET  ON 
A  QUESTION  MENTIONED  IN  s.  244  of  Act  X  of  1877.  See  Act 
X  of  1877,  ss.  695,  596      ..   633 

FINALITY  OF  OEDKE  SETTING  ASIDE  SALE.  See  Act  X  of  1877, 
88.  811,312,588    564 

FINDING  IN  FA70UE  OF  RESPONDENT  WHO  HAD  NOT  AP- 
PKALED  OB  OBJECTED  UNDEE  s.  561,  See  Act  X  of  1877, 
8.  566    643 

FIB8T  AND  SECOND  M0ETGAGER8.   fifee  Mortgage  .      .      .  Cl82,  706 

FOREOLOSUEE.   See  Eegulation  XVII  of  18o6       •      .      .      .609,  6^3 

FORGEEY.   See  Act  XLV  of  1800,  s.  214  283 

FEADDULENT  EEPRESENTATION  BY  DECEEE-HOLDEE.  See 

Act  VIII  of  1859.  s.  13   .      .      .  .568 

GANDHAEP  MABEIAGK   Soe  Hindu  Law  738 

GIFT— Po«#e#non — Dower,']  On  an  issue  whether  an  oral  gift  of  an  estate, 
consisting  of  certain  taluquas  and  mauzas,  had  been  made  by  a  Muham* 
madan  proprietor  in  favour  of  his  wife,  the  gift  hariog  been  stated  to 
haye  been  made  in  consideration  of  a  dower  of  a  certain  amount,  which 
remained  unpaid,  it  was  not  necessary  to  affirm  in  the  decision  that  that 
amount  of  dower  had  been  agreed  upon  prior  to  the  marriaiQe.  It  is  not 
necessary  to  constitute  dower,  by  Muhammadan  law,  that  the  dower 
should  be  agreed  upon  before  marriage ;  it  may  be  fixed  afterwards. 

The  possessiot*  of  the  estate,  which  was  the  subject  of  gift,  haying 
been  changed  in  conformity  with  the  gift,  that  change  of  possession 
would  haye  been  sufficient  to  support  it,  even  without  consideration* 
Meld,  on  the  evidence,  that  the  gift  was  effectively  made. 
Eamar-un-nissa  Bibi  v.  Husaini  Bibi  266 
—  See  Muhammadan  Law. 

GOOD  FAITH.   See  Act  XLV  of  1860,  s.  499    664 

 .   See  Defamation  816 

GEANDMOTHEE.  See  Hindu  Law  118 

GEANT  OP  LAND  FOR  BUILDING  PURPOSES.  See  Jurisdiction  .  669 
GEIEVOUS  HUET.  See  Act  XLV  of  1860,  ss.  299,  300,  802,  SOi^l,  326  .  776 
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GUARDIAi^  AND  MINOE.   See  Pre-emption  437 

 —  ■  .   See  Act  XL  of  1858,  8.  18     .      .      -      .  863 

.   See  Hindu  Law  636 

GUILTY  KNOWLEDGE.   See  Act  X  of  1871  i04 

HAQ-I-CHAHaEAM.— 5i£i/e»;»  execution  of  decree  of  house  in  M<MLlar^ 
Wajibularz — Liability  of  auction^urchaeer.']  The  samindan  of  a 
certain  molialla  claimed  from  the  purchaser  of  a  house  situated  in  such 
mohalla  which  had  been  sold  in  execution  of  a  decree  one- fourth  of  the 
sale-proceeds  of  such  house,  such  purchaser  being  the  holder  of  suoh 
decree.  Such  snit  was  based  upon  the  terms  of  the  wajibularz.  That 
document  stated,  inter  alia,  that,  when  a  house  in  such  mohalla  was 
sold,  a  cess  called  ckaharam  was  received  by  such  samindars  according 
to  the  understanding  arrived  at  between  the  seller  and  the  zamindars." 
Held  that  Buch  camindars  were  not  entitled  under  the  terms  of  the 
wajibularz  to  one -fourth  of  the  sale- proceeds  ;  that  the  decree-holder, 
because  he  happened  to  have  become  the  auction-purchaser,  could  not  be 
regarded  as  the  "  seller,"  and  it  was  only  the  seller"  who  was  liable ; 
that  the  terms  of  the  wqfibularz  were  applicable  only  to  private  and 
voluntary  sales  and  not  to  execution-sales ;  and  that  under  these  circum- 
stances we  suit  must  be  dismissed. 

Beni  Madho  v,  Zahurul-Haq  797 

HIGH  COURT,  POWERS  OP  EE  VISION— Ssciw%/ar  keeping  the  peace 
— Dtfect  in  form  of  summons  not  prefudicing  persons  required  to  show 
eause^Actiqf  ]872  (Criminal  Procedure  Code),  ss.  297,  491,  493.] 
Certain  persons  were  convicted  hv  a  Magistrate  of  the  first  class  of 
assault,  an  offence  punishable  under  s.  362  of  Act  X  of  1877.  The  ease 
was  brought  to  the  knowledge  of  the  High  Court  by  the  complainant 
preferring  a  petition  to  it,  together  with  a  copy  of  the  Magistrate  s  order. 
This  petition  was  laid  before  Straight,  J.,  who,  observing  that  the  case 
was  one  in  which  the  Magistrate  should  have  taken  security  from  such 

Sersons  for  keeping  the  peace,  as  provided  by  s.  489  of  Act  of  1872, 
irected  the  Magistrate  to  summon  such  persons  to  show  cause  why  they 
shofdd  not  be  required,  under  s.  491  of  that  Act,  to  enter  into  a  bond  to 
keep  the  peace.  The  Magistrate  accordingly  summoned  such  persons  as 
directed,  the  summonses  setting  forth  that  they  were  issued  "  under  the 
orders  ol  the  high  Court."  The  Magistrate  took  evidence  on  behalf  of 
such  piersons,  and  eventuslly  made  an  order  requiring  such  persons  to 
enter  mto  a  bond  to  keep  the  peace.  Such  persons  were  fully  aware  of 
the  order  made  by  Straight,  J.  Such  persons  applied  to  the  High  Court 
to  set  aside  the  order  requiring  them  to  enter  into  a  bond  to  keep  the 
peace,  on  the  ground  that  the  Magistrate  had  not  proceeded  of  his  own 
motion,  but  under  the  order  of  Straight,  J.,  which  was  made  without 
jurisdiction,  and  on  the  ground  that  the  summonses  had  not  set  forth 
the  report  or  information  on  which  they  were  issued. 

Metd  by  Stuabt,  C.  J.,  that,  inasmuch  as  Straight,  J.,  when  he  made 
his  order,  represented  the  full  authority  and  jurisdiction  of  the  High 
Court,  such  order  was  final,  and  the  application  could  not  be  entertained. 

Held  by  Fbabsok,  J.,  Spankib,  J.,  and  Oldfisld,  J.  (Spaitkib,  J., 
doubting  whether  such  order  could  be  questioned)  that  Uie  order  of 
Straight,  J.,  was  one  which  he  was  competent  to  make  as  a  Court  of 
Eevision  under  s.  297  of  Act  X  of  1872. 

Held  by  Fbaeson,  J.,  and  Spaneib,  J.,  that,  inasmuch  as  such  persons 
had  not  been  in  the  slightest  degree  prejudiced  by  the  defect  in  the 
summonses  which  were  issued  to  them,  such  defect  was  not  a  ground  on 
which  to  set  aside  the  Magistrate's  order  requiring  them  to  enter  into  a 
bond  to  keep  the  peace. 
Empress  of  India  t^.  Muhammad  Jafir .      .      .      .      .      .  .646 

■  .   ;  ^.  Act  X  of  1877  (Civil  Procedure 

Code),  s,  622.]  8.  instituted  a  suit  against  Tin  the  Court  of  an  Assist- 
ant Collector  of  the  first  class,  who  dismissed  the  suit.   On  appeal  by 
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8,  the  District  CbuTt  ^ave  her  a  decree.  On  second  appeal  by  7  the  High 
Conrt  held  that,  as  the  suit  was  one  of  the  nature  cognizable  in  a  Court 
of  Small  Canses,  a  second  appeal  would  not  lie  in  the  case,  and  dis- 
missed it.  T  thereupon  applied  to  the  High  Court  to  set  aside,  under 
the  provisions  of  s.  iii2  ot  Act  X  of  1877,  the  proceedings  of  both  the 
lower  Courts  on  tiie  ground  that  both  those  Courts  had  exercised  a 
jurisdiction  not  vested  in  them  by  law.  Held  that  the  High  Court  was 
competent  to  entertain  such  application  and  to  auash  the  proceedings  of 
both  the  lower  Courts,  under  the  provisions  of  s.  622  of  Act  X  of  1877» 
and  the  proceedings  of  both  those  Courts  should  be  quashed. 

Observations  by  Stuabt,  C.  J.,  on  the  powers  of  revision  of  the  High 
Court  under  s.  022  of  Act  X  of  1877. 

Samam  Tewari  v.  Sakina  Bibi  417 

HIGH  COUET,  POWERS  OP  EEVI8I0N— Jc^  Xqf  1877  (CivU  Pr:>ee^ 
dure  Code),  s.  622  ]  Per  Pbarson,  J.,  Oldfibld,  J.,  and  Stbaioht, 
J.— When,  under  s.  622  of  Act  X  of  1877,  the  High  Court  has  called 
for  the  record  of  a  case  in  which  no  appeal  lies  to  it,  it  maj,  under  that 
section,  pass  any  order  in  such  case  which  it  might  pass  if  it  dealt  with 
the  case  as  a  second  appeal  under  chapter  XLII  of  that  Act. 

Per  Stuabt,  C.  J.— The  High  Court  may»  under  that  section,  pass  in 
such  case  any  order,  whether  in  regard  to  fact  or  law,  as  it  thinks 
proper. 

Where  in  a  case  of  the  execution  of  a  decree  in  which  no  second 
appeal  lav  to  the  High  Court,  the  appellate  Court  held,  on  the  construc- 
tion of  the  decree,  that  it  awarded  interest  on  the  principal  amount  of 
the  decree,  the  High  Court,  under  s.  622  of  Act  X  of  1877,  holding 
that  the  appellate  Court  had  misconstrued  the  decree,  and  that  the 
decree  did  not  award  such  interest,  modified  the  order  of  the  appellate 
Court  accordingly. 

In  the  matter  of  the  petition  of  Maulri  Muhammad  v  Syed  Husain   .  203 

 Regulation  XVII  of  1806— 

Redemption  of  Mortgage.']  After  a  mortgage  had  been  foreclosed  under 
the  proyisions  of  Regulation  XVII  of  1806,  the  representative  of  the 
mortgagor  deposited  the  mortgage-money  in  Court.  The  District  Judge 
ordered  that  Uie  money  should  be  paid  to  the  mortgagee  on  the  ground 
that  the  mortgagor  had  not  been  personally  serred  with  the  notice 
required  by  8.  8  of  that  Regulation,  and  that  it  did  not  appear  that  she 
had  been  aware  of  die  foreclosure  proceedings.  The  District  Judge 
subsequently  ordered  the  mortgagee,  who  was  in  possession  of  the 
mortgaged  property  under  the  terms  of  the  mortgage,  to  surrender  the 
properly.  The  mortgagee  applied  to  the  High  Court  to  revise  these 
orders  under  s.  622  of  Act  X  of  1877. 

Held  that  the  application  was  entertainable  uAder  the  provisions  of 
that  section,  and  that  the  orders  of  the  District  Judge  were  made  with- 
out jurisdiction  and  should  be  set  aside 

Hazari  Lai  v,  Ehem  Bai  576 

— ^— —  Act  X  of  1877,  *  622.— 5iijic<i<m  for 

pfveecution^ Act  X  of  IS7 2  (Criminal  Procedure  Code),  ss.  468,  469.] 
The  discretionary  power  of  a  Civil  Court,  before  or  against  which  an 
offence  mentioned  in  ss.  468  or  469  of  Act  X  of  1872  is  alleged  to  have 
been  oommitted,  to  grant  or  with  hold  sanction  to  the  prosecution  for  such 
offence,  is  not  subject  to  revision  by  the  High  Court  under  s.  622  of  Act 
X  of  1877. 

In  the  matter  of  the  petition  of  Madho  Prasad  608 

HINDU  hAW-^  Alienation  of  Joint  undivided  family  property  hy  Father — 
Rights  of  eontJ]  Z,  a  member  of  a  joint  Hindu  family  consisting  of 
himself  and  his  sons,  in  January  1869,  in  order  to  raise  money  to  pay 
off  family  debts  and  for  family  necessities,  conveyed  a  two-anna  share 
out  of  an  eight-anna  share  of  a  village  belonging  to  the  family  to  B, 
who  sued  him  on  such  conveyance  for  possession  of  the  two-anna  share, 
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and  obtained  a  decree,  and  possession  of  such  share.  In  June  1879  the 
sons  and  the  grandson  of  Z  sned  B  to  recofer  snnh  share.  Hdd,  with 
reference  to  the  ruling  of  the  Priyj  Council  in  Suraj  Burnt  Koer  T.  8keo 
Persad  Singh,  that  the  suit  was  not  maintainable. 

DarsQ  Pander  v.  Bikarmajit  Lai  125 

HINDU  liAW^JDauffkter's  8<m^8ueeession.'\   According  to  Mitakshara 
law  a  daughter's  son  takes  his  maternal  grandfather's  estate  as  full  pro- 
prietor, and  on  his  death  snoL  estate  deyolves  on  his  heirs  and  not  on 
the  heirs  of  his  maternal  grandfather.    His  goir^ja-iapintUut  or  the 
persons  related  to  him  throngh  his  father,  hare,  therefore*  preferential 
right  to  succeed  him  to  the  persons  related  to  him  through  his  mother. 
Sibta  V.  Badri  Prasad  134 
ChMrdian  and  minar-^Act  XL  qf  1858.]   The  mother 
and  guardian  of  a  Hindu  minor,  although  a  certificate  of  guardianship 
has  not  been  granted  to  her  under  Act  X£  of  1868,  ma^  dmd  with  the 
estate  of  the  minor,  within  the  limits  allowed  by  the  Hmdu  Law. 
Boshan  Singh  v,  Harkishan  8ingh  536 


ngn  9.  ±1 


Bindala  Jains — Inheritance — AUenation  hj/  Widom 


^Mitahahara-^Aet  X  qf  1855  {Sueeetsion  Act),  m.  331.]  e  term 
**  Hindu  "  in  s.  881  of  Act  X  of  1866  means  and  includes  a  "  Jain,"  and 
consequently  in  matters  of  succession  Jains  are  not  governed  by  that 
Act. 

The  ordinary  Hindu  law  of  inheritance  is  to  be  applied  to  Jains  in  the 
absence  of  proof  of  custom  or  usage  varying  that  law.  The  alienation 
by  gift  b^  the  widow  of  a  Bindala  Jain  of  hor  husband's  ancestral  pro- 
~  )rty  is  mvalid  according  to  the  Mitakshara,  which  is  the  ordinaiy 
,w  goToming  Bindala  Jains  in  the  absence  of  custom  to  the  contrary* 

Bachebi  «.  Itf  akhan  Lai  «  56 

-Joint  Hindu  family — Alienatum'^Liahilitff  qf  the  Joint  «a- 


divided  family  property  for  family  debte^Sale  m  Execution  qf  Decree 
againtt  one  member  of  Family  Propertyj^Righte  qf  other  memhert.'l 
During  the  minority  of  8,  a  member  of  a  joint  Hindu  family,  connisttng 
of  himself,  his  father  J,  and  his  uncle  and  while  he  was  liying  under 
tiie  natural  guardianship  of  his  father,  B  sued  J  and  but  not  as  the 
heirs  of  P,  as  grandfather,  and  as  the  heads  and  representatives  of  the 
joint  family,  to  recover  a  joint  family  debt  incurrea  to  J2  by  P,  before 
S^8  birth,  by  the  sale  of  the  joint  family  estate  which  had  been  hypothe- 
cated b^  P  as  securi^  for  the  payment  of  such  debt.  E  obtamed  » 
decree  in  this  suit  against  J  and  H  for  such  Hebt,  such  decri^  directing 
the  sale  of  the  joint  family  estnte  for  the  satisfaction  of  the  debt.  In  the 
execution  of  such  decree  the  rights  and  interests  of  J  and  R  in  such 
estate  were  put  up  for  sale  and  were  purchased  by  B,  who  took  posses- 
sion of  such  estate.  Held,  in  a  suit  by  to  recover  his  share  of  the  joint 
family  estate,  that,  under  the  circumstances,  it  must  be  held  that  the 
decree  against  J  and  ^was  made  against  them  as  representing  the  joint 
family,  and  therefore  such  decree  was  properiy  executable  against  such 
estate,  notwithstanding  that  S  was  not  formally  brought  on  the  record  of 
the  suit  in  which  such  decree  was  made,  and  S  could  not  recover  his 
share  of  such  estate.  Bieteesur  Lall  Sahoo  v.  Luchmeesur  Singh  fol- 
lowed :  Deendval  Lall  v.  Jugdeep  Narain  Singh  distinguished. 

Bam  Sevak  Das  v.  Baghubar  Bai  7i 

Joint  undivided  Hindu  family'^ Alienation  by  fathei^Sight 
qf  eon — Partition^  Grandmother^ Appeal — Parties  to  suit,"]  Bt  a 
member  of  a  joint  undivided  Hindu  family  consisting  of  himself  and  his 
son  B,  as  the  manager  of  the  family,  borrowed  moners  for  lawful 
purposes  and  executed  a  bond  for  their  repayment  in  which  he  hypothe- 
cated a  share  of  mauza  P,  such  share  being  ancestral  property,  as  eoUa. 
teral  security  for  their  repayment,  with  the  knowledge  and  approbation 
of  P.  The  obligee  of  such  bond  sued  B  thereon  and  obtained  a  deeree, 
which  directed  the  sale  of  such  share,  and  such  share  was  put  u:p  for  sal# 
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and  was  pnrohtsed  hj  O.  B  subsequently  sued  S  and  his  mother  for 
partition  o{  the  family  property,  including  such  share,  claiming  a  one- 
third  share  of  such  property.  C  was  made  a  defendant  in  the  suit,  and 
80  was  P*,  jEt*$  crandmother,  who  claimed  to  share  eonallj^  with  the 
other  members  of  the  family  in  snoh  proper^.  Reld^  tiiat  it  must  be 
presumed  that  B  was  sued  on  such  bond,  and  that  the  decree  in  such  suit 
was  made  against  him  as  the  head  of  tbe  family^  and  B  could  not  re- 
cover from  C  the  share  of  mauaa  B,  S^ld  also  that  P  was  not  entitled 
on  partition  to  a  sbare  of  the  family  property. 

On  appeal  to  the  High  Court  from  the  decree  of  the  Court  of  first 
instance,  B  made  respoDdeuts  certain  persons  who  after  the  passing  of 
that  decree  had  purchased  at  execution  sales  the  rights  and  interests  of  B 
in  portions  of  the  landed  estate  of  tbe  family.  Meld  that  suck  persons 
not  being  affected  by  that  decree,  the  Court  eould  not  make  ainy  order 
respectinff  their  claims,  and  they  had  been  unnecessarily  made  parties  to 
the  appeaL 

Badha  Eishen  Man  v.  Bachaman  •  118 

HINDU  LAW— Mitakshara— Inheritance— Females,']  iLcoording  to 
Mit,al^8hara  Law  none  but  females  expressly  named  can  inherit,  and  the 
widow  of  the  paternal  uncle  of  a  deceased  Hindu  npt  being  so.  named 
is  therefore  not  entitled  to  succeed  to  hi^  estate. 

Gauri  Sahai  v,  Eukko       .      ,      .        .  •      •  4lb 

■  .  ■  Mitakshara—JoM  w^dipided  pro^ert^^Widoto'e,  rights — 
Fartiiion.2  A  Hindu  widow,  entitled  by  the  Mitaksha^  Law  tp  a  pro- 
portionate share  with  sons  upon  partition  of  the  family  estate,  can 
clfum  such  share,  not  only  quoad-  the  sons,  but  as  against  an  action-pur- 
chaser at  the  sale  in  l^he  execution  of  a  decree  of  the  right,  tide,  and 
interest  of  one  of  the  sons  in  such  estate  before  yoluntary  partition. 

Bikso  V.  Dina  Nath  88 

■  Jiitakehara^Mortagage  <f  Joint  ancestral  property  hff 
JBather^Sale  qf  property  in  execution  of  a  decree  against  Father — Sons 
Bight,]  The  ancestral  estate  of  a  joint-Hindu  family,  consisting  of  a 
fatner  and  his  minor  son.  was  mortgaged  by  the  father,  as  the  head  of  the 
family  '  and  manager  of  the  estate,  as  security  for  the  repayment  of 
moneys  borrowed  for  the  use  and  benefit  of  the  family.  The  lender  of 
these- moneys  sued  the  father  to  reooyer  them  by  the  sale  of  the  estate, 
and  obtained  a  decree  against  him,  directing  its  sale,  and  sought  to  bring 
ike  estate  to  sale  in  the  execution  of  such  decree.  Beld,  m  a  suit  by 
the  mmor  son  to  proitect  his  share  in  the  estate  from  sale  in  Uie  execution 
of  such  decreets  that  the  suit  in  which  suck  decree  was  made,  and  such 
decree  being  regarded  as  a  suit  against  the  father,  and  as  a  decree  made 
against,  him.  aa  representing  tiie  family,  such  decree  might  be  executed 
against  t^^  estate,  notwithstanding  the  minor  son  had  not  formerly  been 
joined  as  a  defendant  in  snch  suit  Bissessur  Lai  Sahoo  y.  Luehmessur 
Singh  followed  :  Deendyal  Lai  y.  Jugdeep  Nasrain  Singh  distinguished. 

GayA  Din  v,  Baj  Bansi  Kuar    ,  191 

 T-^Begulation  VII  <f  l9^^Av)ard^Act  of  1871  (Zwiw^a- 

tion  Act),  sch.  ii.  No.  U^Act  XFqf  1877  {Limitation  Act),  scK  ii.  No,  45 
— Suceession'T'  Custom>^IUepitimai0  sfm^**"  Gandharp'*  marriage,]  D  died 
in  1860,  leaying  him  Huryiying  his  first  wife  &t  his  second  wife  B,  his 
mother  B,  and  M  his  son  b^  a  woman  to  whom  he  had  been  married  by  the 
"  gandhap  "  form  of  mamage.  On  D's  death  G*s  name  was  registered 
in  the  record* of- rights  in  respect  of  his  proprieta]^  rights  in  a  certain 
yillage.  In  1871  O  died  and  on  her  death  i!^,  and  ilf  pj^rei'erred 
separate  claims  to  haye  their  names  registered  in  respect  of  such  rights. 
The  Assistant  Settlement  Officer,  before  whom  these  claims  came  foy 
decisioui  professing  himself  unable  to  decide  wbich  of  the  claimants 
was  in  possession,  and  observing  that  it  was  not  sliown  that  pqssea^ 
sion  was  joint,  referred  the  case  to  the  Settlement  Officer.  The 
Settlement  Officer,  without  making  any  inquiry,  disposed  of  the  case  on 
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the  eyidence  taken  the  Assistant  Settiement  Officer,  and  held  that  the 
claimants  were  in  joint  possession  of  such  rights,  and  it  was  proper  that 
the  name  of  each  should  be  retristered  in  respect  of  a  one-third  share  of 
snch  rights.  He  at  the  same  time  intimated  to  the  parties  that,  unless 
they  settled  their  claims  in  the  Civil  Court  or  by  arbitration,  before  tiie 
kkewat  was  framed,  it  would  be  framed  as  he  had  directed.  In  1873  B 
died  and  on  her  death  M  procured  the  registration  of  his  name  in 
respect  of  her  one-third  share.  In  1879  B  sued  M  for  possession  of  the 
one-third  share  which  he  had  obtained  under  the  proceeding  of  the 
Settlement  Officer,  and  of  E*s  one-third  share,  claiming  as  heir  to  her 
deceased  husband  D,  and  alleging  that  If  was  not  the  legitimate  son  of 
and  was  therefore  not  entitled  to  succeed  to  suck  rights.  Jf  set  up  as  a 
defence  that,  as  the  proceeding  of  the  Settlement  Officer  was  an  award 
under  lUgulation  VII  of  1822,  and  the  suit  was  one  to  contest  such 
award,  and  it  had  not  been  brought  within  three  years  from  the  date  of 
such  award,  the  suit  was  barred  by  limitation  ;  that  he  was  the  ligitimate 
son  of  Dt  and  therefore  entitled  to  succeed ;  and  that,  assuming  he  was 
not  legitimate,  he  was  entitled  to  succeed  by  the  custom  of  the  village. 
In  support  of  such  custom  M  relied  on  the  following  entry  in  the  village 
wjib'uUarz  : — *•  In  this  village  a  mistress  treated  as  a  wife  and  the 
ohiid  of  such  a  mistress  shall  also  have  a  right  to  transfer  property  and 
to  obtain  «nd  receive  property." 

Held  that  the  suit  was  not  barred  by  limitation  under  No.  44,  sch.  ii 
of  Act  IX  of  1871,  or  No.  46,  sch.  ii  of  Act  XV,  of  1877,  as  the  proceed- 
ing of  the  Settlement  Officer  was  not  an  award  under^Begulation  VII  of 
1823. 

Heldf  also  that  a  marriage  by  the  **  gandharp  "  form  is  nothing  more 
or  less  than  concubinage,  and  has  become  obsolete  as  a  form  of  marriage 
giving  the  status  of  wife  and  making  the  offspring  legitimate.  Also, 
with  reference  to  the  entry  in  the  toajib-ul'arz,  mat  it  did  not  necessarily 
place  illegitimate  children  on  an  equality  with  legitimate  as  heirs  ;  and 
if  that  was  its  intention,  it  was  ineffectual,  as  parties  could  not  by  agree- 
ment alter  the  law  of  succession ;  and  if  itte  entry  was  regarded  as 
evidence  of  custom  it  was  not  conclusive. 

Bhaoni  v.  Maharaja  Singh  7« 

HINpU  LAW— Jiijirfw  foidoiO'^AUenation'-'Beversioner^Ettoppel.'l  A 
Hmdu  widow  in  possession  of  her  deceased  husband's  separate  landed 
estate,  her  deceased  husband's  mistress,  and  his  illegimate  daughter,  and 
the  next  reversioner  to  such  estate,  with  the  object  of  adjusting  family 
^sputes,  entered  into  an  arrangement  by  an  instrument  in  writing  for 
the  distribution  of  such  estate.  A  remoter  reversioner  to  such  estate 
was  a  witness  to  snch  instrument,  and  took  a  prominent  part  in  making 
sucharrangement,  and  the  same  had  his  full  consent.  &W  that  such 
remoter  reversioner  was  estopped  by  such  conduct  from  afterwards 

auestiomng  the  legality  and  genuine  character  of  such  distribution  and 
le  validity  of  assignments  made  by  the  persons  who  shared  in  such 
distribution. 

Observations  on  the  power  of  a  remoter  reversioner  to  question  al, 
lenahons  by  a  Hmdu  widow  in  which  the  nert  reversioner  has  concurred 
Sia  Dasi  ©.  Our  Sahai   35 


A  husband  (Hmdu)  is  not  liable  for  a  debt  contractedftby  his  wife 
except  where  it  has  been  contracted  under  his  express  authority,  or  under 
impSed^°^^      such  pressing  taecessity  that  his  authority  may  be 

A  wife  and  her  husband's  brothers  jointly  executed  a  bond  for  the 
repaymmit  of  moneys  borrowed  to  pay  a  debt  due  by  her  husband  and 
his  brothers  and  to  carry  on  the  cultivation  of  lands  held  by  her  husband 
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\'  and  his  brothers,  and  hjpothecatod  the  family-house  as  collateral 
security  for  the  repayment  of  such  money.  j?e/(]{  that  the  wife  was  not 
justified  in  borrowing  money  to  nay  her  husband's  debt,  and  tiie  want  of 
money  for  cultiration  of  his  lands  would  not  justify  her  in  pledging  his 
credit  for  a  joint  loan  taken  by  his  brothers  in  whion  his  liaoility  would 
extend  to  the  whole  debt,  nor  would  it  justify  her  hypothecating  his 
property,  and  the  husband  and  his  property  were  therefore  not  liable  for 
me  Dond-debt. 

Pusi Mahadeo  Prasad  122 

HINDU  LAW- Jo»«<  Biwiu  Family^Joint  family  Deht—Sale  qf  Joint 
family  property  in  execution  qf  decree,]  When  a  member  of  a  joint 
Hindu  family  is  sued  for  a  family  debt  it  may  be  assumed  that  he  is 
sued  for  the  same  as  the  representative  of  the  family ;  and  when  the 
decree  in  such  a  suit  is  substantially  one  in  respect  of  the  family  debt 
and  against  the  representative  of  the  family,  such  decree  may  properly 
be  executed  against  the  family  property. 

Seldt  therefore  (Stbaioht.  J.,  dissenting),  where  the  father  of  a  joint 
Hindu  family,  as  the  representative  of  the  family,  borrowed  money  for 
family  purposes,  hypothecating  family  property  for  the  repayment  of 
such  money,  and  in  a  suit  to  recover  such  money  by  the  sale  of  such 

Sroperty  and  other  family  property,  a  decree  was  made  against  him 
irecting  the  sale  of  the  hypothecated  property  and  such  other  property, 
and  such  properties  were  sold  in  execution  of  such  decree,  that,  having 
regard  to  these  facts,  it  was  reasonable  to  hold  that  the  father  was  sued 
as  the  representative  of  the  family,  and  such  decree  was  made  against  him 
in  that  capacity,  and  was  so  executed  against  him,  and  consequently  his 
sons  were  not  entitled  to  recover  their  legal  shares  of  snch  properties 
from  the  auction-purchaser.  Biseeesur  Lall  Sahoo  v.  Luckmeeeur  Singh 
followed ;  Deendyal  Lai  v.  Jugdeep  Narain  Sijigh  distinguished. 

Per  Stbaioht,  J.— That,  the  father  alone  having  been  a  party  to  such 
suit,  and  the  sons  not  having  been  parties  thereto  either  personally  or 
by  a  formally  constituted  representative  and  such  decree  being  against  the 
father  alone,  the  rights  and  interest  of  the  sons  in  the  family  properties 
were  not  wected  by  the  sale  of  such  properties  in  execution  of  such 
decree,  and  the  sons  were  entitled  to  recover  their  legal  shares  of  such 
properties  from  the  auction-purchaser.  Deendyal  Lai  v.  Jugdeep 
Narain  Singh  iollowed. 

Ram  Narain  Lai  v.  Bhawani  Prasad  443 

 Joint  Hindu  Family^oint  Family  provef  ty^^oint  Family 

deht-^Execution  of  decree  against  Father^Biahtt  of  Sons.]  B,  a 
Hindu  father,  gave  certain  persons  a  bond  in  which  he  hypothecated  the 
joint  undivided  propertv  of  his  family.  Such  persons  obtained  a  decree 
against  M  on  such  bond,  in  the  execution  of  which  "  such  rights  and 
interests  only  as  B  had,  as  a  Hindu  father,  in  a  joint  undivided  family," 
were  put  up  for  sale.  Held  that  although  B  might  have,  as  a  Hindu 
father,  a  power  of  dealing  with  the  interests  of  his  sons,  that  circum- 
stance would  not  make  such  interests  his  own,  so  as  to  pass  them  by  a 
sale  which  effected  his  own  interests  only,  and  the  auction-purchasers 
could  be  held  only  to  have  purchased  his  interests. 

Nanliak  Joti  v.  Jaimangal  Chaubey  2d4 

 Joint  Hindu  Family — Widow* s  Bight  of  residence  in  Family 

Dwelling-house — Auction-purchaser.]  The  widow  of  a  member  of  a  joint 
Hindu  family  can  claim  a  right  of  residence  in  the  family  dwelling- 
house,  and  can  assert  such  right  against  the  purchaser  of  such  house 
at  a  sale  in  execution  of  a  decree  against  another  member  of  such 
family.   Qauri  v.  Chandramani  and  Mangala  Debi  y.  Dinanath  Bose 


followed. 

Talemand  Singh  v.  Sukmina  853 

HINDU  WIDOW.   See  Act  XIX.  of  1S78    400 

HOLIDAY.   See  ActX  of  1877.  s.  811.  Pre-emption. 

ILL£GITIMATE  SON.  See  Hindu  Law  738 
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ILLICIT  P0SSB8SI0N  OP  LIQTTOB.  See  ActXol  Wi  .  .  .  40i 
IMMOEAL  CUxXSIDEEATION.  See  Act  IX  of  1872,  88.  2  (rf),  25  (2>.  .  787 
INSOLVENT-   See  Act  X  of  1877.  88.  28.  31       .      .      ....  799 

 -JUDGBlENT-DKBTOR.   8m  Act  X  of  1877,  8.  361   •      .  6»> 

INSTALMENT-BOND.   See  Act  X  of  1877,  8  13    297 

IN8CJPP1CIENTIY  STAMPED  DOi;UMENT.  ADMISSIlrfLITY  IN 

EVIDENCE  OP.  See  Act  XVIII  of  1869,  8.  8  (25),  8ch.  ii.  No.  6  .581 
INTEREST— Z>e0rM /or  payment  qf  money  "  U  a ceordamre  with  written 
statement'' — Conetmetten  qf  decree,']'  A  decree  for  money  directed  that 
it8  amoiint  should  be  payable  according  io  the  terms  of  the  jadgment- 
debtor  8  written  statement"  In  his  written  statement  the  jndgment- 
debtor  had  promised  to  pay  interest  on  the  judgment-debt  if  the  same 
were  not  discharged  by  a  certain  day.  Held,  baring  regard  to  the  decision 
of  thePnll  Bench  in  Debi\CharanY.  Pirbku  Din  that  the  jndgment-debtor 
having  failed  to  discharge  the  judgment  debt  by  such  day,  he  was 
bound  by  the  terms  of  the  decree  to  pay  interest  on  its  amount. 

Bam  Nandan  Eai  «.  Lai  Dhar  Rai  775 

 .  See  Act  XVHI  of  1869,  s.  8  (5)  (26)  and  sch.  ii,  No.  11  .  .260 

 .   See  Bond  440 

 .   See  Rwfulation  XVII,  of  1806, 8.  7  m 

IRREGULAR  COMMITMENT.  Act  X  of  1872,  ss.  38.  63  .  .  .  258 
IRREGULARITY  NOT  AFFECllNG  MEJllTS.  See  Act  X  ot  187T, 

8.  578    821 

JAINS         Hindu  Law       ^  55 

JOINDER  OP  CHARGES.  6ee  Act  X  of  as.  ^14.  i53,  454  .  .  305 
^\JBlBJ)iOTlO^— Cantonment— Ghrant  qf  land  for  building  purposes^ 
Miffktqf  Oovernment  to  ^'ert granted — Begulattone  and  Orderi  for  the 
Bengal  Armjf — Alluvial  laitd'^Assessment  qf  rentJ]  Certain  ground 
situate  within  the  limits  of  a  cantonment  was  granted  for  building  par* 
poses  by  the  military  authorities  in  1802.  June  1873  such  canton- 
ment was  abandoned  and  the  ^und  comprised  therein  was  made  oyer  to 
the  Collector  of  the  district  in  which  it  was  situate.  The  Goyemment 
subsequently  sued  P,  who  had  succeeded  to  such  grant,  claiming  (i)  a 
declaration  of  its  proprietary  nghtto  the  around  comprised  in  s^ch 
grant  and  to  the  alluyial  accretions  to  such  ground,  (ii)  that  P  should 
be  directed  to  pay  rent  for  such  ground  and  such  alluyial  accretions, 
and  (iii)  that,  should  P  refuse  to  pay  the  rents  fix«fd,  she  might 
be  ejected  and  the  Goyemment  put  in  possession.  Meld  that,  inasmuch 
as  under  the  Military  Regulations  relating  to  such  grants  such  a  grant 
cannot  be  resumed  by  the  Goyemment  without  a  month's  notice  and 
without  payment  of  the  yalue  of  such  buildings  which  m^j  haye  been 
authorisea  to  be  erected,  and  as  the  Ciyil  Court  had  no  jurisdiction  in 
the  matter  of  assessing  rent  on  such  alluyial  accretions,  which  were 
outside  the  original  grant,  the  Goyemment  was  not  entitled  to  the  second 
and  third  reliefs  it  claimed,  bot  was  entitled  only  to  a  declaration  of  its 
proprietary  title  to  such  ground  and  to  such  alluyial  accretions. 

Patterson  v.  The  ^cretary  of  State  for  India  .  .  .  .669 
Laubardar  and  Co-sharer — Suit  for  arrears  of  revenue^ 
Mortgagee  Act XV III  of  1873  (N.-W.  P.  Rent  Act),  s.  93  (a)— Act 
Vni  of  1879,  ss.  11,  12.]  Per  Stuabt,  C. J.,  and  Straight,  J.— The 
term  **  co-sharer"  in  s.  93  (g)  of  Act  XVIII  of  1873  does  not  include 
the  mortgagee  of  a  co*sharer,  and  therefore  a  suit  by  a  lambardar  against 
the  mortgagee  of  a  co*sharer  for  arrears  of  Goyemment  reyenue  is  not 
one  which,  under  that  section,  is  cognizable  in  a  Court  of  Reyenue,  but 
is  one  which  is  cognizable  in  a  Ciyil  Court. 

Per  Pbabbok,  J.,  and  Oldfibld,  J. — Contra. 

Bhawani  Gir  v.  Dalmardan  Qir  144 

"Return  of  plaint  to  be  presented  to  the  proper  Court'^Befeciion 


cf  plaint-^  Cause  of  action^  plaintiff  in  this  suit  claimed  in  a 

Ciyu  Court  (i)  a  declaration  of  his  right  to  certain  land  ;  (ii)  that  cer- 
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tain  leases  of  sncli  land,  so  far  as  their  terms  exceeded  the  term  of  set- 
tiemeDt,  should  be  cancelled  ;  and  (iii)  arrears  of  rent  for  such  land. 
The  Conrl  held  as  regards  claim  (i)  that  the  nlaint  did  not  disclose  a 
cause  ol  acticm,  as  it  was  not  alleged  that  the  defendant  had  disnated  the 
plaintiff's  right ;  as  regards  claim  (ii)  that,  with  reference  to  the  terms 
of  s.  29  of  Act  Xyni  of  1878,  the  plaintiff's  cause  of  action  had  not 
jet  arisen ;  and  as  regards  claim  (iii)  that  it  was  cognisable  in  a  Court 
of  Eerenue ;  and  it  directed  that  und^r  s.  57  of  Act  X  of  1877  the 
piaiat  should  be  returned  to  the  plaintiff  to  be  presented  to  theBerenue 
Court.  Meld  that  under  the  circumstances  the  plaint  should  hare  been 
rejected  and  not  returned. 

I^agar  Mai  9,  Macpherson  760 

JURISDICTION— ^ /or  redemption  ef  MtHgage^Tmhuiiion  (f  tuit.^ 
The  integrity  of  a  joint  usufruetuary  mortgage  having  been  broken  in 
consequence  of  the  mortgagee  having  purchased  the  right  of  several  of 
the  mortgagors,  one  of  the  mortgagors  sued  in  the  Munsif 's  Court  to 
recover  his  share  of  the  mortgaged  property,  alleging  that  the  mortgage 
had  been  redeemed.  The  value  of  the  mortgagee's  right,  qud  such  share, 
was  under  Ks.  ],000.  The  mortgagee  set  up  as  a  defiance  to  such  suit 
that  a  bond»  under  which  a  sum  exceeding  Es.  1,000  was  due,  had  been 
tacked  to  l^e  mortgage,  and  that  until  such  sum  had  been  satisfied  Uie 
plaintiff  could  not  recover  possession  of  his  share.  Heldt  on  the  question 
whethra  the  Jliunsif  had  jurisdiction,  that  the  value  of  the  subject' 
matter  of  the  suit  was  the  value  of  the  mortgagee's  right,  qmd  the 
plsintiff's  share ;  and  as  the  value  of  such  right  did  not  exceed  Bs.  1,000, 
even  if  it  were  held  that  the  mortgaged  property  was  further  incumbered 
with  such  bond,  such  suit  was  oogniaable  in  the  Munsif  s  Court.  The 
principle  laid  down  in  QobM  Singk.  v.  £allu  followed 
Bahadur  v.  Nawab  Jan  822 

■  Civil  Court^Determination  qf  title  by  JSevenue  Oourt^Bes 
judieata-'Act  XVIJIqf  1873  (iV.-W^  P.  Bent  Act),  u.  36,  39-- Act  X 
of  1877  (Civil  Procedure  Code),  «.  IS.]  i9 caused  a  notice  of  ejectment 
to  be  served  upon  fin  respect  of  certain  land,  alleging  tiiat  he  held 
the  same  bj  virtue  of  a  lease  which  had  expired.  JT  contested  his 
liability  to  be  ^ected  under  s.  39,  denying  that  he  held  the  land 
by  virtue  of  such  lease  and  alleging  that  he  held  it  under  a  right  of 
occupancy.  The  Bevenue  Court  decided  that  X  held  the  land  under  • 
right  of  occupancy  and  not  under  such  lease.  8  thereupon  sued  X  in 
the  Civil  Court,  claiming  possession  of  such  land,  on  the  allegation  that 
f  was  a  trespasser  wrongfullv  retaming  possession  thereof  after  the 
expiration  of  his  lease.  Held  that  the  suit  was  cofcnizable  in  the  Civil 
Courts,  and  the  decision  of  the  Bevenue  Court  did  not  render  the  matter 
in  issue  ree  judicata.  The  provisions  of  s.  13  of  Act  X  of  1877  do  not 
apply  to  applications  such  as  those  under  s.  39  of  Act  X VIII  of  1873. 
Sukhdailk  Misr  «•  Earim  Chaudhri  .621 

 Civil  Court '^Bent'free  and  Reivenue'free  tenure* — Assessment 

and  settlement  qf  revenue-free  land— Act  XIX  of  1873  {N.-W.  P.  Land 
Bevenue  Act),  ss.  82,  88,  87,  88,  89,  241.]  Certain  land  was  settled  with 
the  defendants  in  this  suit.  The  Settlement  Officer  having  declared  that 
the  plaintiffs  in  this  suit  had  acquired  a  proprietary  right  to  »uch  land 
under  the  provisions  of  s.  82Lof  Act  XIX  of  1873,  and  were  entitled  to 
hold  it  rent-free,  the  defendants  applied  to  the  Settlement  Officer  to 
assess  such  land  and  to  settle  it  with  the  plaintiflb  as  the  persons  in 
actual  possession  as  proprietors.  This  having  been  done  by  the  Settle- 
ment Officer,  the  plaintiffs  sued  the  defendants  to  be  maintained  in  pos- 
session of  such  land  free  of  revenue,  and  for  the  cancelment  of  the 
Settlement  Officer's  order.  Held  that  under  s.  241  of  ilct  XIX  of  J  878, 
the  suit  was  not  cofpodzable  in  the  Civil  Courts. 
Zalim  Singh  v,  Fjagar  Singh  367 
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JUBISDICTION— Par<i^ioji  of  Mahal  arbitraiion-Sir-laud-'Act  XIX 
of  1878  (-y.-TT.  P.  Land  Revenue  Act),  s.  126.]  When  the  co-shww  of  a 
mahal  agree  to  have  sach  malial  partitioned  by  an  arbitrator,  thej  most 
be  understood  to  agree  to  the  arrangements  made  by  such  arbitrator,  and 
if  he  provides  by  his  award  that  the  sir.land  of  one  co-sharer  that  falls 
by  lot  into  the  share  of  another  co-sharer  should  be  suirendeved,  that 
land  mnst  be  giren  up  by  the  co-sharer  who  has  hitherto  cultiyated  it 
Such  co-sharer's  consent  to  snch  arrangement  most  be  understood  to 
have  been  given  when  he  Mgreed  to  arbitration.  S.  125  of  Act  XIX  of 
1878  most  not  be  regarded  as  empowering  a  co-sharer,  who  has  once 

S'ven  his  consent  to  surrender  the  cuUiyation,  to  continue  to  cultivate 
e  land  aj^inst  the  will  of  the  oo-sbarer  who  has  become  the  owner  cl 
it  by  partition.  •  ' 

An  agreement  to  refer  to  arbitration  the  partition  of  a  mahal  provided 
that,  if  sir-land  belonging  to  one  co-sharer  were  assigned  to  another  oo- 
sharer,  the  co-sharer  to  whom  the  same  belonged  shoiud  surrender  it  to 
the  co-sharer  to  whom  it  might  be  assigned.  The  arbitrator  assigned 
certain  sir-land  belonging  to  the  defendants  in  this  suit  to  the  plaintifffc. 
The  partition  was  concluded  according  to  the  terms  of  the  award.  The 
defendants  refused  to  surrender  such  land  to  the  plaintiffs  The  plaint- 
iffs distrained  the  produce  of  such  land,  alleging  that  it  was  held  by 
certain  persons  as  tneir  tenants  and  arrears  of  rent  were  due.  The 
defendants  thereupon  sued  the  plaintiffs  and  snch  persons  in  the  Kevenue 
Court,  claiming  such  produce  as  their  own.  The  Bevenue  Court  held 
that  such  distress  was  illegal,  as  such  land  was  in  the  possession  and 
cultivation  of  the  defendants  as  occupancy-tenants  under  s.  125  of  Act 
XIX  of  1873.  The  plaintiffs  subteouentl^  sued  the  defendants  in  the 
Civil  Court  for  po88es»ion  of  such  lana,  basmg  such  suit  on  the  partition 
proceedings.  Meld  that  the  decision  of  the  fi«venue  (*ourt  did  not  debar 
the  Civil  Courts  from  determining  the  rights  of  the  parties  under  Uie 
partition,  and  such  suit  was  cognizable  in  the  Civil  Courts. 

Abhai  Pandey  v.  Bhagwan  Pandey  818 

 Civil  and  Bevenue  Courte^Act  XVIII  of  1873  (N.-W. 

P.  Eeni  Act\  m.  10,  86,  89,  ^^-^  Ejectment  qf  tenant^  Determination  qf 
nature  and  class  qf  tenancy — Determination  qf  title — Mee  Judicata,}  A 
suit  for  a  declaration  that  the  defendant  holds  an  estate  paying  revenue 
to  Government  as  a  manager  subject  to  ejectment  at  will,  and  not  under  a 
perpetual  lease  at  a  fixed  rate  of  rent,  and  for  the  defendant's  ejectment, 
IS  one  cognizable  by  the  Civil  Courts. 

In  such  a  suit,  if  the  relationship  of  landholder  and  tenant  between 
the  parties  be  established,  then  the  itevenue  Court  only  can  make  an 
order  for  the  defendant's  ejectment,  or  for  determining  the  nature  and 
class  of  his  tenure,  that  is  to  say,  whether  he  is  a  tenant  at  fixed  rates 
within  the  meaning  of  s.  4  of  Act  XVIII  of  1873,  or  an  ex-proprietary 
tenant,  or  an  occupancy  tenant,  or  a  tenant  without  a  right  of  occupancy. 

The  question  of  title  raised  in  such  a  suit  is  not  concluded  by  the 
orders  of  the  Bevenue  Courts  establishing  the  relationship  of  landlord 
and  tenant  between  the  parties,  on  an  application  having  been  made  by 
ihe  defendant  under  s.  89  of  Act  XVlll  of  1873,  upon  a  notice  having 
been  served  upon  him  by  the  plaintiff  under  s.  36  of  that  Act,  objecting 
to  his  ejectment. 

Muhammad  Abu  Jafar  v.  Wall  Muhammad  81 

 Civil  and  Bevenue  Courte-^Act  XVIII  qf        {N.-W'.  P. 

Bent  Act)y  ss,  44,  Landholder  and  Tenant — Bee  judicata — Improve* 
wente  by  tenant — Well,']  A  suit  in  which  the  matter  in  dispute  is 
whether  a  landholder  is  entitled  to  demolish  a  well  constructed  by  a 
tenant  is  not  one  cognizable  in  t^e  Beyenue  Courts  but  in  the  Civil 
Courts. 

The  decision  of  a  Bevenue  Court,  in  a  suit  by  a  landholder  against  a 
tenant  under  s.  93  {h)  of  Act  XVIII  of  1873  for  the  ejectment 
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of  the  tenant  on  the  ffronnd  of  miscondact  in  constraotixu^  a 
weU,  that  the  tenant  ooola  not  be  ejected  from  his  holding  without 
compensation  being  given  to  him  for  his  outlay  in  eonstmoting  it»  is 
not  a  determination  of  the  landholder's  right  to  demolish  the  well  a» 
having  been  constructed  by  a  ^rson  not  having  a  right  to  construct 
it,  and  consequently  such  a  decision  is  not  a  bar  to  a  suit  bv  tiie  land- 
holder in  the  CivU  Court  for  the  demolition  of  the  well  as  having  been 
so  constructed. 

8.  44  of  Act  XYIII  of  1873  implicitly  authorizes  tenants  of  all  dasses 
to  construct  wells  for  the  improvement  of  the  land  held  bv  them,  and 
therefore,  where  a  well  constructed  by  a  tenant  benefits  the  land  held  by 
him,  1^  suit  by  the  landholder  in  the  Civil  Court  for  its  demolition  as 
having  been  made  without  his  consent  is  not  maintainable. 

Baj  Bahadur  o.  fiirmha  Singh  ,      .  85 

JUBISDICTION— CiriZ  and  Bevenue  CourtM^Act  XVIII  of  1878  (N.-W. 
P.  Rent  Act),  9.  93  {gY-Belationi  raemhling  oontract^Act  IX  of  1872 
(Contract  Aet),  ts.  69,  70^8uit  qf  the  nature  eognieable  in  Small  Cause 
Court^Seeond  apwal^Aet  X  of  1877  {Civil  Frocedure  Code),  e.  686.] 
On  the  death  of  a  dispute  arose  among  her  heirs  as  to  the  succession 
to  the  share  of  a  village  of  which  she  was  the  recorded  proprietor.  In 
January  1874,  i^,  who  was  not  one  of  her  heirs,  and  who  was  not  a  share* 
holder  of  such  village,  was  recorded  in  the  revenue  register  as  lambardar 
in  respect  of  her  share,  and  was  so  recorded  until  February  1878,  when 
his  name  was  expunged,  and  the  name  of  B,  who  was  one  of  the  heirsr 
was  recorded  as  the  proprietor  of  such  share.  N  subsequently  sued  B 
to  recover  lis.  70- J 3-4,  bemg  the  amount  which  he  had  naid  on  account 
of  revenue  in  respect  of  such  share  during  the  period  between  J  anuary 
1874  and  Februaiy  1878,  instituting  such  suit  in  a  Civil  Court  (Munsif)» 
Held  that  the  suit  was  not  one  cognizable  in  a  lievenue  Court  under  s. 
93  {g)  of  Act  XYin  of  1873,  but  one  cognizable  in  a  Civil  Court  Held 
also  that  the  suit  was  one  for  damages  under  s.  70  of  Act  IX  of  1872,. 
within  the  meaning  of  s.  6  of  Act  XI  of  1865,  and  accordingly  of  the  . 
nature  cognizable  in  a  Court  of  Small  Causes»  and  no  seeond  appeal  ia 
the  suit  would  lie. 

Nath  Prasad  «•  Baijnath  »  6^ 

Bevenue  Cottr^•Wa^ib-ul.arz— XVIII  rf  1873 
(N.»W.  P.  Bent  Act),  s,  93  {a)^Lafidholder  and  Tenant^Seeond appeal-- 
Siut  of  nature  cognizable  in  Small  Cauee  Courts  Act  Xof\%n  {Civil 
Procedure  Code),  s.  686.]  A  suit  by  a  landholder  against  a  tenant  for 
Ss.  180,  being  the  value  of  a  moiety  of  the  produce  of  a  grove  of  mangoe 
trees  held  by  such  tenant^  such  amount  being  claimed  in  virtue  of  an 
agreement  recorded  in  the  wajih'uUars,  and  not  in  virtue  of  any  custom 
or  right,  is  not  cognizable  in  the  Bevenue  Court,  but  is  cognizable  in  a 
Court  of  Small  Causes^  and  consequently  no  second  appeal  in  the  suit 
willUe. 

Sam^m  Tewari «.  Sakina  Bibi   37 

Jwriediction  to  complete  trial — IVantfer  of  Magistrate  while 


ifyii^g  ^  ^as  appointed  by  the  Local  Government,  under 

s.  37  of  Act  X  of  1872,  a  Magistrate  of  the  first  class,  under  the  designa* 
tion  of  Joint-Magistrate,  in  the  district  of  Meerut.  He  was  subsequently 
appointed  to  officiate  as  Magistrate  of  the  district  of  Meerut  duriqg  the 
absence  of  Mr.  Por  until  further  orders.  While  so  officiating  he  was 
appointed  by  a  Government  Notification,  dated  the  10th  July  1880,  to 
omciate  as  Magistrate  and  Collector  of  Oorakhpur,  "  on  being  reUeved. 
by  Mr.  P."  He  was  relieved  by  Mr.  Pin  the  forenoon  of  the  23rd  July 
1880  ;  and  in  the  afternoon  of  that  day,  under  the  verbal  order  of  Mr.  F, 
he  proceeded  to  complete  a  criminal  case  which  he  had  commenced  to 
try  While  officiating  as  Magistrate  of  the  district  of  Meerut.  All  the 
evidence  in  this  case  had  been  recorded,  and  it  only  remained  to  pass 
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jadgment.  Mr.  Jf  accordis^j  passed  judgment  in  this  ease  and  sentenced 
the  accused  persons  to  various  terms  of  imprisonment.  Held  (Spakeib, 
J.,  dissenting)  that  Mr.  M  retained  his  jurisdiction  in  the  district  ol 
Msemt  so  long  as  he  stood  appointed  by  the  Qovernment  to  that  distriet 
and  no  kmger,  and  the  e£Eect  oil  the  order  of  the  10th  July  1880  was  te 
transfer  him  from  the  district  of  Meerot  from  the  moment  he  was  reliered 
by  Mr.  ^  of  the  office  of  Magistrate  of  that  district^  and  from  that 
moment  he  no  longer  stood  appointed  to  that  district  and  conkL  exercise 
no  jurisdiction  therein  as  a  Magistrate  of  the  first  class ;  and  that  there- 
fore the  conyiction  of  such  accused  persons  had  been  properly  quashed 
on  the  ground  that  Mr.  Jf  had  no  jurisdiction. 

Empress  of  India  v.  Anand  Sarup  663 

JUBISDICTION  OF  SMALL  CAUSE  COUET.  See  Act  XI  of  1866 

168,  747 

LAMBABDAE  AND  CO-SHAEEE.   See  Jurisdiction  •      .  .144 

■  See  Mortgage  177 

■   .  See  Profits  186 

LAND.   See  Act  XV  of  1877,  s.  28    435 

LANDHOLDEii  AND  TE^AJHT^TreesSfpotkeeation,  A  tenant  with 
a  right  of  occupancy  can  only  make  a  Talid  hypothecation  of  the  trees  on 
the  land  he  holds  for  the  term  of  his  tenancy ;  with  his  ejectment  from 
such  land  and  ike  cessation  of  his  tenancy  such  an  hypothecation  ceases 
to  be  enforceable. 

Ajudhia  Nath  «.  Sital  667 

 DUTY  OF.   See  Act  XLV  of  1860,  ss.  187, 188      .      .  301 

LEGAL  EEPEESENTATIVE  OF  DECEASED  JUDGMENT-DEB- 

TOE.   See  Act  XV  of  1877,  sch.  ii.  No.  179  617 

 MORTGAGOE.   See  Mortgage  .      .  .413 

LIMITATION— J5(wirf;?<ivaWe  bv  instalments^Waiver^  On  the  24th  May 
1866,  ]I  gave  A  a  bond  payable  by  instalments  which  provided  that,  if 
default  were  made  in  the  payment  of  one  instalment,  the  whole  should  be 
due.  The  first  default  was  made  on  the  28th  June  1866.  No  payment 
was  made  after  Act  IX  of  1871,  sch.  ii.  No.  76,  came  into  force.  Held, 
in  a  suit  upon  such  bond,  that  limitation  Wan  to  run  when  the  first 
default  was  made,  and  no  waiver  before  Act  IX  of  1871  came  into  force 
could  affect  it. 

Ahmad  Ali  v.  Hafiza  Bibi  .614 

•  .  i&«  Act  XV  of  1877. 

'      ■    '  See  Ees  judicata  40 

MAGI8TEATE  OF  THE  DISTRICT.   See  Act  X  of  1872,  s.  47  .  749 

MAJORITY.   See  Act  IX  of  1876,  s.  3  698 

MARZ-UL-MAUT.   See  Muhammadan  Law  731 

MASTER  AND  WORKMEN.   See  Act  XIH  of  1859       .      .      .      .  744 

MESNE  PROFITS.   See  Act  X  of  1877,  s.  43    643 

 s.  44  660 

 ■  Regulation  XVII  of  1806,  s.  7     .  .  .663 

MINOR.   See  Act  IX  of  1876,  s.  3  698 

 Pre-emption  437 

 Mortgage  408 

 WIFE.   5ce  Act  IX  of  1861    408,606 

MONEY-DECREE— Decree  enforcing  HypothecaHon,']  The  obligee  of  a 
bond  for  the  payment  of  money,  in  which  immoTeable  property  was 
hypothecated  as  collateral  security,  sued  the  obligor  upon  such  bond 
claiming  to  recorer  the  moneys  due  thereunder  from  the  obligor  person- 
ally and  by  the  sale  of  the  hypothecated  property,  fie  obtained  a  decree 
in  such  suit  in  these  terms  : — '*  That  the  claim  of  the  plaintiff,  with  costs 
of  the  suit  and  future  interest  at  eight  annas  per  cent,  per  mensem,  be 
decreed." 

Held  hj  the  majority  of  the  FuU  Bench  that  such  decree  was  not 
merely  a  money-decree,  but  was  also  one  for  the  enforcement  of  a  lien. 
Janki  Prasad    Baldeo  Narain  distinguished  by  Stuaet,  C.  J. 
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Per  Spaiteie,  J.,  and  Stbaight,  J.— That  snob  decree  was  a  mere 
money-decree.  MiUuq  Fuqeer  Bukah  y.  Lata  Manohur  Dos»  and 
Tkamman  Singh  y.  Oanga  Mam  followed. 

Debi  Gharan  v,  Firbhn  Din  Bam  288 

MONEY-DEOBEE — Decree  enforcing  Hypothecation — MorigageJ]  A  suit 
on  a  bond  in  which  immoyeable  property  was  hypothecated  was  adjusted 
by  the  defendant  agreeing  to  pay  the  amount  claimed  and  costs,  with 
interest,  by  instalments  within  a  fixed  time,  and  that,  in  the  eyent  of 
default,  the  plaintiff  should  be  at  liberty  to  bring  such  property  to  sale. 
The  Court  made  a  decree  ordering  the  defendant  to  pajr  the  plaintifE  the 
amount  claimed  and  costs,  with  interest,  "  in  aooortfiince  with "  such 
agreement.  Held  (Tubnbb,  J.,  and  Oldfibld,  J.,  dissenting)  that 
such  decree  was  a  mere  money-decree,  and  not  one  which  gaye  the  plaintiff 
a  lien  on  such  property. 
Janld  Prasad  «.  ^aldeo  Narain  


'  ■  Decree  enforcing  hypothecation  of  immoveable  property 

-^Conttruction  of  decree,']  A  decree  was  signed  by  the  Court  which 
made  it  in  two  places,  at  the  top  of  the  first  page  and  at  the  bottom  of 
the  third  page.  The  second  signature  followed  these  words :  "  Ordered 
that  a  decree  be  giyen  for  the  plaintiff  for  the  full  amount  claimed, 
being  principal  together  with  costs  and  interest  at  6  per  cent,  per  annum." 
The  lourth  page  contained  the  following  order:  ''The  claim  for 
Es.  10,614  11-0  be  decreed  by  enforcement  of  hypothecation  and  auction- 
sale  of  taluqa  ilf :  it  is  further  decreed  that  the  defendants  do  pay  the 
plaintiffs  Es.  1,002-0-6  costs  of  the  suit."  Per  Oldfisld,  J.  (8tuast, 
CJ.,  dissenting),  on  the  construction  of  such  decree,  that  the  order 
contained  in  the  fourth  page  was  part  of  such  decree,  notwithstanding 
that  such  page  did  not  bear  the  Court's  signature,  as  the  Court's  sig- 
nature at  the  top  of  the  page  ooyered  the  whole  document,  and  such 
decree  was  not  a  mere  money-decree,  but  one  enforcing  the  hypothecation 
of  immoveable  property. 

Per  Stuabt,  Ctf.,— That,  construing  such  decree  with  reference  to 
the  plaint  and  judgment  in  the  suit  in  which  it  was  made,  and  not 
with  reference  to  the  Court's  signatures,  such  decree  was  not  a  mere 
money-decree,  but  one  enforcmg  the  hypothecation  of  immoveable 
property. 

Kam  Prasad  Bam  v.  Baghunandan  Bam  239 

See  sale  in  execution  of  decree  647 


MOBTG  AGE— 4^reemtf»^  to  convey  the  mortgaged  property  in  case  of  de- . 
fault^Suii  for  specific  performance  of  contract — First  and  Second 
mortgagees-^Act  I  of  1877  (Specific  Belief  Act,)  s.  27  (&)•]  On  the 
7th  February  1873,  F  mortgaged  the  equity  of  redemption  of  a  certain 
estate  to  B  and  Q.  On  the  7th  August  1877,  he  mortgaged  such  estate 
to  P,  agreeing  that,  if  he  failed  to  pay  the  mortgaged-money  within 
the  time  fixed,  he  would  convey  such  estate  to  P,  and  that,  if  he  failed 
to  execute  such  conveyance,  P  should  be  competent  to  bring  a  suit 
to  get  a  sale  effected  and  a  deed  of  absolute  sale  executed."  On  the 
6th  October  1877,  F  mortgaged  such  estate  to  B  and  D.  Bj  this 
mortgage  the  lien  created  by  the  mortgage  of  the  7th  February  1873  waa 
extingmshed.  In  December  1877  B  and  D  obtained  a  decree  against 
jPon  the  mortgage  of  the  6th  October  1877,  and  in  June  1878,  inexe-' 
oution  of  that  decree  such  estate  was  put  up  for  sale  and  was  pur- 
chased by  2>.  In  February  1880,  P  sued  J^and  D  for  the  execution  of 
a  conveyance  of  such  estate  to  him  in  accordance  with  F's  agreement  of 
the  1th  August  1877. 

Held  that  the  mortgage  of  the  7th  August  1877  was  not  in  the  nature 
of  a  mortgage  by  a  conditional  sale,  and  there  was  no  necessity  for  P 
to  take  proceedings  to  foreclose  the  mortgage,  and  the  suit  was  main- 
tainable. Also  mat,  assuming  that  D^hi^  no  notice  of  the  agreement 
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of  the  7th  Angast  1877,  it  was  very  donbtfnl  whether  under  s.  27  {h) 
of  Act  I  of  of  1877  D  could  claim  that  specific  performance  of  that 
agreement  should  not  be  granted,  inasmuch  as  the  contest  lay  between 
a  prior  and  subsequent  lien  created  upon  the  same  property,  which  had 
passed  to  the  transferee  under  a  sale  in  execution  of  a  decree  for  the  en- 
forcement of  the  subsequent  lien. 

Badri  Prasad  v.  Daulat  Earn  706 

'M.O^TQAQE—Conditional  Sale— Pre-emption--  Wqaib-ularz^Cause  of 
action— Com f)oundintereit J]  On  the  12th  May  18/1,  B  mortgaged,  by 
way  of  conditional  sale,  a  share  of  a  Tillage  to  ^  a  stranger.  Such 
mortgage  having  been  foreclosed,  A  sued  B  for  possession  of  such  share, 
and  obtained  a  decree  on  the  16th  April  1878,  in  execution  of  which  he 
obtained  possession  of  such  share  on  the  9th  Sepember  1878.  On  the 
Ist  September  1879,  8,  a  co-sharer,  sued  A  and  B  to  enfoice  his  right 
of  pre-emption  in  respect  of  such  share,  founding  his  suit  upon  the 
following  clause  in  the  administration- paper  of  the  rillaj^ :  When  a 
share-holder  desires  to  transfer  his  share,  a  near  relative  shall  have 
the  first  right ;  next  the  share-holders  of  the  other  pattis ;  if  all  these 
refuse  to  take,  the  vendor  shall  have  power  to  sell  and  mortgage,  etc,,  to 
whomsoever  he  likes." 

Held  (Pbabson,  J.,  dissenting),  having  regard  to  the  terms  of  the 
administration-paper,  that  a  cause  of  action  accrued  to  8  when  such 
mortgage  was  foreclosed. 

Per  Spankib,  J.,  Oldfixld,  J.,  and  Stbuoht,  J.  (Stuabt,  CJ*.,  dis- 
senting) that  a  cause  of  action  also  accrued  to  8  when  such  share  was 
mortgaged  by  way  of  conditional  sale  to  A. 

stipulated  in  the  instrument  of  mortgage  to  pay  the  interest  an- 
nually, and  in  case  of  de&ult  to  pay  compound  interest. 

Held,  per  Stvabt,  C.  J.,  Spakkib,  J.,  and  Straight,  J.,  that,  inasmuch 
as  B  would  have  been  obliged  to  pay  compound  interest  had  he  desired 
to  redeem  the  mortgaged  property,  A  was  entitled  to  receive  from  8 
compound  interest  un  to  the  date  of  foreclosure. 

Alu  Prasad  v,  Suklian  610 

First  and  second  mortgageei'^Purchase  cf  mortgaged  pre 
perty  by  mortgagee,']  O,  the  mortgagee  of  certain  property,  having 
purchased  a  portion  thereof,  sued  (i)  the  mortgagor,  (ii)  P,  to  wbom 
another  portion  of  such  property  had  been  mor^aged  before  such  pro- 
perty had  beed  mortgaged  to  G,  and  who  had  purchased  such  portion 
subsequently  to  the  mortgage  of  such  property  to  0  and  G*e  purchase, 
and,  (iii)  M,  who  had  purchased  a  third  portion  of  such  property 
subsequently  to  G's  purchase,  for  the  enforcement  of  his  lien  on  such 
property. 

Sefd  by  Stuabt,  C.  J.,  Oldfibld,  J.,  and  Stbaioht,  J.  (Pbabson, 
dissenting)  that,  inasmuch  as  it  was  the  manifest  intention  of  P  to  keep 
his  incumbrance  alive,  and  for  his  benefit  to  do  so,  P's  purchase  did 
not  extinguish  his  incumbrance,  and  he  was  entitled,  as  prior  incum- 
brancer, to  resist  G'e  claim  to  bring  to  sale  the  portion  of  the  mortgaged 
p  operty  purchased  bj  him. 

Meld  also  by  Oldfibld,  J.,  and  StbaiobT,  J.  (Pbabson,  J.,  dissenting) 
that  G,  notwithstanding  he  had  purchased  a  portion  of  the  mortgaged 
property,  might  throw  the  whole  burden  of  nis  mortgage-debt  on  the 
portions  of  the  mortgaged  property  in  the  mortgagor  s  possession 
and  in  M'e  possession,  but  he  could  not  have  thrown  it  on  the  portion 
of  such  property  in  P*s  possession. 
Gaya  Jrrasad  v,  Salik  Prasad  7  , 
Gaya  Prasad  v.  Gaya  Prasad  $ 

'JForeclosure— Demand  for  payment   of  mortgage-deht— 


Power  of  a  minor  to  take  a  mortgage — Regulation  XVII  of  1806,  #.  8.] 
A  conditional  mortgagee  applied  for  foreclosure,  omitting  previously 
to  demand  from  the  mortgagor  payment  of  die  mortgage-debt.  On 
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foreclosiire  of  i^e  mortgage,  he  sued  for  possession  of  the  mortgaged 
property.  The  lower  appellate  Court  dismissed  the  suit  on  the  gronnd 
that  the  foreclosnre  proceedings  were  invalid  and  ineffective  by  reason  * 
of  snch  omission,  and  in  so  doing  directed  that  the  demand  which  the 
mortgagee  ^ould  make  prior  to  a  fresh  application  for  foreclosure  should 
be  limited  to  a  certain  amount.  Held  that  the  foreclosure  proceed- 
ings were  invalid  and  ineffective  by  reason  of  such  omission  and  the 
suit  had  been  properly  dismissed ;  and  that  it  was  not  competent  for 
the  lower,  appellate  Court  to  put  any  limitation  on  the  amount  to  be 
demanded  by  the  mort$i;agee  prior  to  a  fresh  application  for  foreclosure. 

Observations  by  Stuart,  C.  J.,  on  the  competency  of  a  minor  to  take 
a  mortgage. 

Behari  Iial  v.  Beni  Lai  408 

MORTGAGE — Foreclosw^-- Notice-^**  Legal  Bevre$entat%ve  "   of  Mort- 
gagor—Begulation  XVII  of  1806,      8.]   The  holder  of  a  decree  for 
money  does  not,  merely  because  he  has  attached  land  belonging  to  his 
judgment-debtor  while  it  is  subject  to  a  conditional  mortgage,  become 
the    legal  representative  "  of  tne  mortgagor  within  the  meaning  of  s.  8 
of  Eegulation  XVII  of  1806,  and  entitl^  to  notice  of  the  foreclosure  of 
B\ich  mortgage  ;  neither  is  the  holder  of  a  prior  lien  on  land  which  is 
conditionally  mortgaged  the  "  legal  representative  "  of  the  mortgagor 
and  entitled  to  notice  of  foreclosure  proceedings. 

Badhey  Tewari  v.  Bujha  Misr      .......  418 

■  Vendor  and  Purchaser — 8ale—Bedempiion^Condition 

against  alienation,']  The  co-sharers  of  a  certain  estate  sold  it  to  B» 
On  the  same  day  as  the  vendors  executed  the  conveyance  of  such  es- 
tate to  ^  the  latter  executed  an  instrument  whereby  he  agreed  that  the 
vendors  might  redeem  such  estate  or  any  portion  thereof,  within  a 
certain  term,  on  repayment  of  the  purchase-money  or  a  proportionate 
share  thereof,  and  in  such  case  the  sale  would  be  considered  cancelled : 

Srovided  that  the  vendors  paid  the  money  out  of  their  own  pockets  and 
id  not  raise  it  by  a  transfer  of  the  property  and  not  otherwises  The 
heir  of  one  of  the  vendors  sold  his  share  of  such  estate  to  A,  and  A  sued 
B  to  redeem  such  share. 

Held  by  the  Full  Bench  (Stuart,  C.J.,  doubting)  that  the  nature  of 
the  transaction  between  B  and  his  vendors  must  be  determined  by  look- 
ing at  both  the  conveyance  and  the  agreement,  and,  both  those  docu- 
ments being  regarded,  the  transaction  between  them  was  one  of  mortgage, 
and  the  vendors  had  a  light  of  redemption,  and  the  proviso  in  the  agree- 
.  ment  was  inequitable  and  incapable  of  enforcement  against  them  or 
their  representatives  in  title. 

Held  also  by  Pearson,  J.,  that  the  agreement  was  not  of  the  nature  of 
a  personal  contract  enforceable  only  by  the  original  vendors  and  not  by 
their  representatives ;  that,  assuming  that  a  transfer  of  die  property 
was  pronibited  by  the  agreement,  B  could  not,  as  implied  by  the  Full 
Bench  ruling  in  Dookchore  Bai  v.  Ridayat-ullah  treat  as  a  nullity 
the  sale  which  had  been  made  to  A  and  A*s  right  to  redeem  could 
not  be  teasonably  denied  and  resisted ;  and  that  a  transfer  was 
not  positively  but  only  implicitly  prohibited  by  the  agreement,  B 
merely  declaring  that  he  would  not  recognize  the  transferees  as 
having  acquired  the  equity  of  redemption  or  cancel  his  own  sale- 
deed,  and  such  a  declaration  was  beyond  his  competence  and  had  no 
legal  effect. 

Bam  Saran  Lai  v.  Amirta  Euar  366 

^Lambardar  and  Co-sharers.]   The  lambardars  of  a  mahal, 


in  order  to  pay  revenue  due  by  them  and  the  other  co-sharers  of  the 
mahal,  transferred  the  mahal  by  conditional  sale  for  a  term  of  years' 
possession  of  the  mahal  being  delivered  to  the  conditional  vendee. 
The  mortgage-debt  not  having  been  paid  within  such  term,  the  con- 
ditional vendee  applied,  as  against  the  lambardars,  for  foreclosure,  and 
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the  mortgage  haying  been  foreclosed,  sned  all  the  co-sharers,  inclnding 
the  lambardars,  for  possession  of  the  mahal,  alleging  that  the  lambar- 
dars  had  acted  in  the  matter  of  the  conditional  sale,  not  only  for 
themselves,  but  as  agents  of  the  other  co-sharers.  Held  that,  inasmudi 
as  Uie  other  co-sharers  had  not  either  expressly  or  by  implication 
authorised  the  lambardars  to  enter  into  tiie  particular  contract  re- 
presented by  the  conditional  sale,  and  as  they  had  not  ratified  snoh 
contract,  thev  were  not  bound  by  the  conditional  sale  and  foreclosure. 
Bhajan  Lai  v.  Mod  17Y 

MOETGAGE— &e  Act  Vin  of  18T1,  a.  17,  ci.  (2)  167 

 .  Act  III  of  1877,  ss.  17,  49    422 

 Act  X  of  1877,  s.  43    857 

 See  Act  X  of  1877,  s.  44   660 

— —  Jorisdiction  144 

— —  -Pre-emption  610,770 

—  i  Regulation  XVII  of  1806    609,  663 

Hindu  Law, 

.  ^Act  XL  of  1868,  s.  18  862 

Sale  in  execution  647 

MOSQUfl— iSftftf  Act  X  of  1877,  ss.  620,  21    686 

MUHAMMADAN  "LkVf ^Construction  qf  imtrument  of  giftJi  One  of 
two  brothers,  co-sharers  in  ancestral  lands,  died  leaving  a  widow,  who 
thereupon  became  entitled  to  one-fourth  of  her  husband's  share  of  the 
family  inheritance.  Without  relinquishing  her  right  to  claim  her  share, 
in  lien  thereof  she  received  an  allowance  of  cash  and  grain.  The 
surviving  brother  made  an  arrangement  with  her  which  was  carried  into 
effect  by  documents.  By  one  instrument  he  granted  two  villages  to  her ; 
by  another  she  accepted  the  gift,  ^ving  np  her  claim  to  any  part  of  the 
ancestral  estate  of  her  husband.  The  first  instrument,  inter  alia,  stated 
as  follows "  I  declare  and  record  that  the  aforesaid  sister-in-law  may 
manage  the  said  villages  for  herself  and  apply  their  income  to  meet  her 
necessary  expenses  and  to  pay  the  Government  revenue." 

Held  that  these  words  did  not  cut  down  previous  words  of  gift  to 
what  in  the  Muhammadan  law  is  called  an  ariat ;  and  that  the  transac- 
tion was  neither  a  mere  grant  of  a  license  to  the  widow  to  take  the 
profits  of  ihe  lands  revocable  by  the  doner,  nor  a  grant  of  an  estate  only 
for  the  life  of  the  widow«  It  was  a  hibbah-bU'ewaz,  or  gift  for  considenu 
tion,  granting  the  villages  absolutely. 

Muhammad  Faiz  Ahmad  £han  v.  Ghulam  Ahmad  Khan     •      •  .490 

I  Oift^**  MarzHtl'inaut.''^  According  to  Muhammadan  law 

a^  gift  by  a  sick  person  is  not  invaud  if  at  the  time  of  such  gift  his 
sickness  is  of  long  continuance,  has  lasted  for  a  year,  and  he  is  in 
full  possession  of  his  senses,  and  there  is  no  immediate  apprehension  of 
his  death.   Labbi  Bihi  v.  Bibbun  Bibi  followed. 

Held  therefore,  where  at  the  time  <^  a  gift  the  donor  had  suffered 
f roni  a  certain  sickness  for  more  than  a  year,  and  was  in  full  |x>ssession 
of  his  senses,  and  there  was  no  immediate  apprehension  of  his  dealJi, 
and  he  died  shortly  after  making  the  gift,  but  whether  from  such  sick- 
ness or  from  some  other  cause  it  was  not  possible  to  say,  that  under 
these  circumstances  the  gift  was  not  invalid  according  to  Muham- 
madan law. 

Muhammad  Gulshere  Khan  o.  Mariam  Begam  731 

Presumption  as  to  legitimacy  qf  son^^Custom  of 
primogeniture,"]  Observations  on  the  law  laid  down  by  the  Privy  Coun- 
cil regarding  the  presumption  of  legitimacy  which  arises,  under  the 
Muhammadan  law,  in  the  absence  of  proof  of  marriage,  when  a  son 
has  been  uniformly  treated  by  his  father  and  all  the  members  of  the 
family  as  legitimate.  • 
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Also  on  the  law  laid  down  by  the  Privy  Cooncil  regarding;  the  custom 
of  primogeniture  and  the  exclusion  of*  females  and  other  heirs  from 


inheritance. 

Muhammad  Ismail  Khan  v,  Fidayat-un-nissa  723 

MTTLTIFAEIOUS  SUIT.   See  Act  VU  of  1870,  ss.  7,  8, 17  sch.  i.,  No.  1  .  108 

 See  Act  YU  of  1870,  s.  7,  cL  1.  and  s.  17  .      .  131 

MUBDEB.   See  Act  XLV  of  1860,  ss.  299,  300,  802,  804A.,  825  .  776 

 .   See  Act  XLV  of  1860,  s.  802    388 

Right  of  private  defence  325 


NEGLECT  TO  All)  A  PUBLIC  8BBVANT.  See  Act  XLV  of  1860, 

ss.  187,  188    201 

NON-APPEABANCE  OP  PLAINTIFF.  See  Act  X  of  1877,  ss.  102, 

103,  540    293 

NOTE  OF  AGREEMENT  IN  ACCOUNT-BOOK.   See  Act  I  of  1872. 

s  91   .  •      .  •  717 

NOTE  OB  MiSMOBANDUM  ACKNOWLEDGING  DEBT."  See^  Act 

XVni  of  1869,  8.  3  (25).  sch.  ii..  No.  5  581 

NOTICE  OK  FOBEOLOSURE.   See  Mortgage  413 

 OF  APPLICATION  FOB  EXECUTION.   See  ActX  of  1877, 

ss.  248  311  424 

 —OF  SUIT.  '  See  ActX  of  1877,' ss.  2^  424*  *.  1      i  20 

i  TO  CBEDITOBS  TO  BhGlSTEB  CLAIMS.   See  Act  X  of 


1877,  88.  28,  31    799 

OBSCKNE  BOOK.   See  Act  XLY  of  1860,  s.  293    8S7 

PABTITION.   See  Act  XIX  of  1873,  ss.  108, 113,  114    400 

 Hindu  Law  88,  188 

—   "Jurisdiction  818 


PAST  COHABITATION.  ^  Act  IX  of  1872.  ss.  2  (i),  26  (2) .  .  .  787 
PAYMENT  OF  DfiCBEE  BY  INSTALMENTS.  ^  Act  X  of  1877, 

88.  210,  253    809 

PENALTY,   See  Act  XVm  of  1869,  s.  3  (6),  (26),  and  sch.  ii.  No.  11 .  .260 

 See  Bond  440 

PLACE  OP  INQUIBY  OB  TBIAL.   See  Act  X  of  1872,  ss.  33,  63     .      .  253 

■  — —   — — See  Discharge  251 

PLEA  TAKEN  FOB  THE  FIBST  TIME  AT  THE  HEABING  OP 

SECOND  APPEAL.   See  Act  X  of  1877.  s.  373   528 

TB:E'EM.VnON— Allegation  by  plaintiff  that  a  certain  sum  ie  the  actual 
priee^Omiseion  to  allege  readiness  and  willingness  to  pay  actual  price 
^Discretionary  power  of  Court  to  grant  decree.}  The  Court  of  first  in- 
stance dismissed  a  suit  to  enforce  a  right  of  pre-emption,  although  it 
found  that  the  plaintifiE  had  such  right,  on  the  ground  that  the  actual 
price  of  the  property  was  a  larger  amount  than  the  amount  wfaidi  the 
plaintiff  alleged  it  in  his  plaint  to  be,  and  the  plaintiff  had  not  in  his 
plaint  expressed  his  readiness  and  willingness  to  pay  any  amount  which 
the  Court  might  find  to  be  the  actual  price.  On  appeal  by  the  plaintiff 
the  lower  appellate  Court  gave  him  a  decree  conditional  on  the  payment 
of  such  larger  amount  within  a  fixed  time.  Held,  that  it  was  not  neces- 
sary to  interfere  with  the  exercise  of  the  lower  appellate  Court's  discre- 
tion in  the  matter,  particularly  as  the  defendant  had  not  objected  to  such 
exercise  in  his  memorandum  of  second  appeal.  Durga  Prosad  v.  Nawa- 
zish  Ali  distinguished. 

Naubat  Singh  v.  Kishan  Singh  T53 

— — —  Conditional  decree^AetXqflSTl  (Civil  Procedure  Code), 

s,  214 — Computation  of  period  speeified  for  payment  qf  purchase-money^ 
Soliday.}  The  decree  in  a  suit  to  enforce  a  nght  of  pre-emptioD,  dated 
the  12th  December  1879,  declared  that  the  plaintiff  shoula  obtain  pos- 
session of  the  property  on  payment  of  the  purchase-money  within 
thirty  days,"  but  that  if  such  money  was  not  so  paid,  the  suit  should  stand 
dismissed.  The  period  specified  in  the  decree  for  the  payment  of  the  pur- 
chase-money, the  day  on  which  the  decree  was  made  not  being  computed, 
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ex]>ired  on  the  11th  Januaiy  following.  That  day  was  a  Snnday :  the 

JUintiff  paid  the  purchaso-monej  into  Court  on  the  next  day,  the  1^ 
anuaiT,  held  that,  inasmuch  as  the  day  on  which  the  decree  was 
made  should  not  be  taken  into  account  in  computing  the  period  specified 
in  the  decree  for  the  payment  of  the  purchase-money,  nor. the  last  day  of 
that  period,  that  day  being  a  Sunday,  the  plaintiff  had  complied  with  the 
condition  imposed  on  him  by  the  decree. 
Semble  that  if  the  plaintiff  had  actually  failed  to  deposit  the  purchase-money 
within  thirty  days  as  directed  by  the  decree,  his  suit  would  have  been 
liable  to  be  dismissed,  as  he  could  not  have  claimed  to  have  such  period 
computed  from  the  date  the  decree  became  final. 

Dabi  Din  Bai  v.  Muhammad  Ali  860 

V^'l^^LVTlOl^i^Mortgage— Conditional  tale^Cause  of  action.^  The 
caufte  of  action  of  a  person  claiming  a  right  of  pre-emption  in  respect  of  a 
mortgage  byway  of  conditional  ssde  arises  on  foreclosure  of  such  mort- 
gage, that  IS  to  say,  on  the  expiration  of  the  year  of  grace  without  pay- 
ment by  the  mortgagor  of  the  mortgage-money^  inasmuch  as  on  the  ex- 
piration of  such  perii^  the  mortgagee  acquires  a  proprietary  title  t6  the 
mortgaged  property.  Such  person  can  therefore  sue  to  enforce  his  right 
of  pre-emption  on  the  exoiration  of  such  period,  and  need  not  wait  to 
do  so  until  the  mortgagee  nas  obtained  proprietary  possession  of  the  mort- 
gaged property. 

Haxari  Bam  v,  Shanlcar  Dial  •  ....  •      •  770 


'Conditional  Sale^ActXVqf  1877  {Limitation  Aet),teh. 


ii,  art.  10.]  Where  a  share-holder,  if  he  desires  to  transfer  his  share,  is 
bound  to  offer  the  transfer  of  it  to  his  co-sharers  before  transferring  it  to 
a  stranger,  tiie  right  of  pre-emption,  in  the  case  of  a  conditional  sale, 
under  whioli  possession  is  not  transferred,  arises,  not  when  audi  sale  is 
made,  but  when  the  conditional  sale  becomes  absolute. 

Fnder  art.  10,  sch.  ii  of  Act  XV  of  1877»  the  period  of  limitation  runs 
from  the  date  physical  possession  is  taken  of  the  whole  oi  the  property 
sold. 

Jaikaran  Bai  v.  Ganga  Dhari  Bai  176 

Execution  of  conditional  decree.']   The  decree  of  the  original 


Court  in  a  suit  to  enforce  a  right  of  pre-emption,  dated  the  I8th  February 
1879,  directed  that,  on  the  deposit  of  the  purchase-money  within  one 
month  of  the  date  on  which  the  decree  became  final,  the  decree-holder 
(plaintiff)  should  obtain  possession  of  the  property  in  suit»  and  that,  if 
the  decree-holder  failed  to  make  such  deposit  within  such  period,  the 
decree  should  become  null  and  void.  The  vendee  (defendant)  preferred 
an  appeal  from  this  decree,  which  the  appellate  Court,  on  the  vendee's 
application,  struck  off  on  the  18th  September  1879.  Held  that,  assum- 
ing that  the  order  of  the  appellate  Court,  by  reason  that  it  did  not  award 
costs  to  the  dedree-holder  (respondent),  mi^hthave  been  made  the  subject 
of  a  second  appeal  to  the  High  Court,  inasmuch  as  the  decree  of  the 
18th  February  1879  could  not  have  been  affected  by  the  result  of  such 
an  appeal,  that  decree  became  final  on  the  18th  September  1879,  when 
the  appeal  from  it  was  withdrawn  and  struck  off,  and  not  on  the  expiry  of 
one  month  and  ninety  days  from  the  date  of  the  appellate  Court's  order 
of  the  18th  September  1879. 
I7;Arain  Das  v.  Lachman  Singh      •      •  186 

Bights  qf  pre-emptor — Sale-contract — Purchase-money,']  A 


pre-emptor  is  entitled  to  all  the  benefit  which  the  vendee  takes  under 
the  contract  of  sale.  Held,  therefore,  where  a  certain  sum  was  fixed  as 
the  price  of  the  property,  and  such  sum  was  paid  by  the  vendee,  but  it 
was  subsequently  agreed  between  him  and  the  vendor,  as  part  of  the  sale- 
contract,  that  the  vendee  should  recover  for  his  own  benefit  certain  moneys 
due  to  the  vendor  at  the  time  of  the  sale,  and  the  vendee  recovered  such 
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moneys,  that  the  pre-emptor  was  entitled  to  a  deduction  of  the  amount  of 
smch  moneys  from  tiie  snm  originally  fixed  as  the  price  of  the  property. 

Tajammnl  flu  sain  v.  Uda   668  ■ 

PRE-EMPTION— Jfinor—GiiaritaJi.]  The  oirenmstance  that  a  co-sharer  of 
a  village  was  a  minor  at  the  time  of  the  preparation  of  the  loajib'ul'arz^ 
and  that  document  was  not  attested  on  his  behalf  by  a  g^nardian  or  dnly 
authorized  representatiye  is  not  a  reason  for  excluding  him  from  the 
benefit  of  the  provisions  of  that  document  relating  to  pre-emption. 
*  The  guardian  of  a  minor  is  competent  to  assert  a  right  of  pre-emption 
and  to  refuse  or  accept  an  ofEeroi  a  share  in  pursuance  of  sach  a  right, 
and  the  minor  is  bound  by  his  guardian's  act  if  done  in  good  faith  and 
in  his  interest 

Lai  Bahadur  Singh  v,  Durga  Singh      •      .      •      .      •      •      •  437 
■  Btfuial  to  purchase.']  A  person  having  a  right  of  pre-emption 

does  not  lose  it  by  '  refusing  to  purchase  the  property  at  iJie  price  at 
which  it  is  ofEered  to  him,  because  he  believes  that  such  price  is  in  excess 
of  tiio  reftl  price,  where  such  belief  is  entertained  and  expressed  in  good 
faith. 

Lajja  Prasad  v,  Debi  Prasad 

See  Act  X  of  1877,  s.  810 


16,827 
.  778 
•  9 
816 


PREVIOUS  CONVICTION.   See  Act  XLV  of  1860,  ss.  76.  467,  611 
PRINCIPAL  AND  SURETY,   flfc*  Act  IX  of  1872.  s.  133  . 
PRIVILEGED  COMMUNICATION.   iSsc  Defamation 
PROFITS— Xam5ar(far  and  co-sharer.']   The  lambardar  of  one  patti  of  s 
mahal.  who  was  a  shareholder  of  both  pattis  of  the  mahal,  sued  the  lam- 
bardar of  the  other  pattt  and  a  shareholder  of  such  patti  for  profits 
divisible  among  the  shareholders  of  the  miJial  generally,  deducting  the 
share  of  such  profits  belonging  to  the  defendants.   Held  that,  as  the  suit 
was  one  for  settlement  of  accounts  between  the  body  of  shareholders  in 
which  it  was  necessary  that  all  of  them  should  be  properlv  represented, 
and  as  the  plaintifE  was  suing  without  their  autiiority,  we  suit  was  not 
maintainable. 

Udai  Ram  v.  Ghulam  Husain  186 

PROMISSORY  NOTE.   See  Act  XVIH  of  1869,  s.  8  (6),  (26),  and  soL  ii. 

No.  11  260 

.  •   See  Act  XVIII  of  1869,  s.  8  (26),  sch.  ii.  No.  6  .      .  681 

 .  See  Act  XVIII  of  1869,  ss.  89,  40       .      .      .      .  116 

 .   See  Act  I  of  1872,  s.  91  717 

PUBLICATION.   See  Act  XLV  of  1860,  s.  499 

PURCHASE-MONEY.   5e<^  Pre-emption  664 

QUESTIONS  FOR  COURT  EXECUTING  DECRE E.  See  Act  X  of 

ss.  244,  258   

RATIFICATION  BY  MINOR.   See  Act  XL  of  1858,  s.  18  .  • 
RECEIVING  STOLEN  PROPERTY.   See  Act  XLV  of  1860,  ss.  879, 


1877, 
583,  588 
.  862 
411  181 

REGISTRATION.   See  Ilc%  Vin.  of  1871,  Actm  of  1877,  Act  XV  of 

1877,  8.  19  and  sch.  ii,  Nos.  57,  86. 
RBGULATIOir  XVU  of  1806.   See  High  Court,  powers  of  revision  .      .  676 
s.    7 — Conditional  sale — Intereet — Mesne  profits^Fore- 


closure,']  A  deed  of  conditional  sale,  after  reciting  that  tne  yendor  had 
received  the  sale-consideration  (fis.  199)  and  had  put  the  vendee  in  such 
possession  of  the  property  as  the  vendor  himself  had,  proceeded  as 
follows  : — *'  I  (vendor)  shall  not  claim  mesne  profits,  nor  shall  the  vendee . 
claim  interest :  in  case  the  vendee  does  Hot  obtain  possession,  he  shall 
recover  mesne  profits  for  the  period  he  is  out  of  possession  :  and  when 
after  the  expiry  of  the  term  fixed,  I  repay  the  entire  sale-consideration  in 
a  lump  sum,  I  shall  get  my  share  redeemed:  in  case  of  default  in  payment 
of  the  sale-consideratiou,  the  sale  shall  be  deemed  to  become  absolute*" 
The  vendee  did  not  get  possession  of  the  property  for  some  years,  and, 
on  the  expiry  of  the  term,  took  proceedings  under  Regulation  XVII  of 
1806  to  foreclose.  The  legal  representative  of  the  vendor  deposited  the 
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sale-considerstion  mentioned  in  the  deed  of  oonditionid  sale  (Bs.  199) 
within  the  year  of  grace.  In  a  suit  by  the  yendee  for  possession  of  tiie 
property,  the  sale  having  been  declared  absolute,  the  question  arose 
whether  or  not  the  legal  representative  of  the  vendor  should  have  de- 
posited, by  way  of  interest,  in  order  to  prevent  the  sale  from  beoomincc 
absolute,  in  addition  to  the  sale-consideration,  the  amount  of  mesne 
]^fita  for  period  the  vendee  was  out  of  possession  of  the  property. 
Held  (Spaheib,  J.,  dissenting),  on  the  construction  of  the  deed  of  condi- 
tional sale,  that  the  deposit  of  the  sale-consideration  (Ra,  199)  wa^ 
sufficient  for  the  redemption  of  the  property. 

Bameshar  Singh  v,  Kanhia  Sahu  658 

EEGULATION  XVII  of  1806,  s.  S-'Conditional  sale—Foreelogure  of  mort- 
gage,'] An  instrument  of  conditional  sale  provided  that  the  conditional 
vendor  should  retain  possession  of  the  property  to  which  it  related,  payini; 
interest  on  the  principal  sum  lent  annually  at  twelve  per  cent,  and 
should  repay  the  principal  sum  lent  within  seven  years ;  that  (by  the 
fourUi  dlause  thereof  in  the  event  of  default  of  payment  of  interest  in  any 
year,  the  term  of  seven  years  should  be  cancelled,  and  the  conditional  sale 
shotdd  at  once  become  absolute ;  and  that  (by  the  fifth  clause  thereof)  in 
the  event  of  the  principal  sum  lent  not  being  repaid  at  the  end  of  seven 
years,  the  conditional  sale  should  become  absolute.  Default  having  been 
made  in  the  payment  of  interest  annually  as  stipulated,  the  conditional 
yendee,  the  term  of  seven  years  not  having  expired,  took  proceedings  to 
foreclose,  in  pursuance  of  the  condition  contained  in  the  fouriJi  clause  of 
the  deed,  and  the  conditional  sale  was  declared  absolute.  The  conditional 
yendee  then  sued  for  possession  of  the  property.  Held  that  the  fifth  clause 
of  the  deed  did  not  dispense  with  the  necessi^  of  complying  with  the  pro- 
visions of  s.  8  of  Begulation  XVII  of  1806,  and  was  compatible  with 
them,  and  on  or  after  the  expiry  of  the  stipulated  period  application  for 
the  foreclosure  of  the  mortgage  and  rendering  the  conditional  sale 
absolute  in  the  manner  prescribed  by  that  Regulation  might  and  must 
be  made  ;  that  the  condition  contained  in  the  fourth  clause  of  the  deed 
in  efEect  defeated  and  violated  the  provisions  of  that  Hegulation,  and 
summarily  converti>d  a  conditional  into  an  absolute  sale  in  disregard  and 
defiance  thereof,  and  the  foreclosure  proceedings  taken  by  the  condi- 
tional vendee  before  the  expiry  of  the  period  stipulated  for  the  repay- 
ment of  the  principal  sum  lent  were  irrc^Iar,  and  the  sale  could  only 
be  rendered  conclusive  in  the  manner  prescribed  by  that  Begulation  in 
pursuance  of  the  fifth  clause  of  the  deed  ;  and  that  accordingly  such  suit 
was  not  maintainable. 

Imdad  Uusain  o.  Mannu  Lai  609 

REGULATION  Vn  of  1822.   See  Hindu  Law  738 

BK-MABBIAGE  OF  HINDU  WIDOW.  See  Act  XV  of  1877,  sch.  ii, 
Nos.  115, 120   886 

BEMAND.  See  Act  X  of  1877,  ss.  684  586,  588(28),  589  ;  Act  X.  of  1877, 
ss.  67  (a),  562,  588    855 

BES  JUDICATA— i>e^tfr«tiiia<to»  qf  Title  hy  Revenue  Court  Sitoppel—Aet 
IZqflSn  (Limitation  Act),  29,  and  sch.  ii,  arts.  14, 15, 118,  145— 
Limitation-^  Suit  for  possession  of  immoveable  property — Suit  for  a  decla- 
ration qf  proprietarg  riahW]  In  1864  the  delendants  served  a  notice 
upon  the  plaintifiE  demanding  rent  for  land  in  his  possession  for  which 
the  plaintiff  had  not  paid  them  rent  previously.  The  plaintiff  thereupon 
instituted  a  suit  in  the  Bevonue  Court,  contesting  his  liability  to  pay  rent 
for  such  land  on  the  ground  that  he  was  the  proprietor  thereof.  A 
decree  was  made  in  that  suit  on  the  16th  August  1865,  directing  the 
plaintiff  to  execute  a  kahuliyat  to  pay  the  defendants  rent  for  such  land 
at  a  certain  rate.  The  plaintiff  did  not  appeal  from  that  decree,  but 
from  its  date  until  Aug:ust  1877,  paid  the  defendants  rent  for  such  land. 
On  the  8t^  August  1877,  the  plaintiff  instituted  the  present  suit  against 
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the  defendants  in  the  OiTil  Ccrart  in  which  he  claimed  a  declaration  of  hid 
proprietary  right  to  such  land,  and  to  be  maintained  in  possession 
thereof  as  proprietor,  free  from  the  liability  to  pay  rent,  and  to  have  the 
decree  of  the  Kevenne  Conrt,  dated  the  16th  Angust  1864,  declared  null 
and  inoperative.  Held  that  the  plaintiff's  suit  in  the  Eevenue  Court 
not  being  one  which  that  Court  was  competent  to  entertain,  the  decision 
in  that  suit  could  not  be  held  final  on  the  question  of  title  raised  in  the 
present  suit ;  that  there  was  nothing  in  the  conduct  of  the  plaintiff 
which  estopped  him  from  instituting  the  present  suit ;  that  the  limita- 
tion applicable  to  thepresent  suit  was  not  that  provided  by  art.  1]8  of 
8ch.  u.  of  Act  IX  of  1871,  but  that  provided  by  art.  145  of  that 
schedule,  a  suit  by  a  person  in  the  possession  of  land  for  a  declaration  of 
proprietary  right  being  substantially  a  suit  for  possession  of  immoveable 
property,  and  the  present  suit  was  therefore  witnin  time  ;  and  that  arts. 
14  and  16  of  that  schedule  were  not  applicable,  there  being  no  decree 
or  order  which  the  plaintiff  was  bound  to  have  set  aside  within  one 
year. 

Debi  Prasad  v.  Jafar  Ali  40 

BE8  JTTPICATA.  Execution  cf  Decree,']  On  an  application  being  made  for 
the  execution  of  a  decree,  the  iudgment-debtor  made  three  objections  to 
its  execution.  The  first  of  these  objections  the  Court  executing  the 
decree,  the  Subordinate  Judge,  allowed,  and  refused  to  execute  the  decree. 
On  appeal  by  the  decree-holder,  the  District  Judge  disallowed  all  three 
such  objections,  holding  that  the  decree  should  be  executed;  and 
remanded  the  case  for  that  purpose.  When  the  case  came  back  to  the 
Subordinate  Judge,  the  judgment-debtor  again  raised  the  second  and 
third  of  such  objections,  but  the  Subordinate  Judge  refused  to  entertain 
them  on  the  ground  that  they  had  already  been  determined  by  such 
District  Judge.  On  appeal  by  the  judgment-debtor  the  successor  of 
>  such  District  Judge  ordered  the  Subordinate  Judge  to  determine  all 
^  three  such  objections.  Seld^  that  such  succeediuf^  Judse  could  not  re- 
open such  questions,  his  predecessor  having  already  finally  determined 
them,  and  his  predecessor's  order,  so  far  as  such  application  for  execu- 
tion of  the  decree  was  concerned,  was  finaL 

Ballabh  Shankar  v,  Narain  Singh  I73 

'  Act  X  of  1877,  s.  13   .      .     61,141,189,  297,834,812 

■   .   See  Act  X  of  1877,  chap,  xli,  xlli,  s.  677  .      .      .      .  162 

 .   iSec  Jurisdiction   81,86,621 

EEVERSIONEB  — iSftfc  Act  XIX  of  1878,  ss.  108,  113, 114  .      .      .      .  400 

 .   Hindu  Law  862 

EIG-HT  OP  PEIVATE  DEFENCE— 3£«r<^er.]  A  head-oonstable,  making 
an  investigation  into  a  case  of  house-breaking  and  theft,  searched  the 
tents  of  certain  gipsies  for  the  stolen  property,  but  discovered 
nothing.  After  he  had  completed  the  search,  the  gipsies  gave  him  a 
certain  sum  of  money,  which  he  accepted,  but  at  the  same  time,  not 
deeming  it  sufficient,  he  demanded  a  further  sum  from  them.  They 
refused  to  give  anything  more  on  the  ground  that  they  were  poor  and 
had  no  more  to  give.  Thereupon  he  unlawfully  ordered  one  of  them  to  be 
bound  and  taken  away.  On  his  subordinates  proceeding  to  execute 
such  order,  all  the  gipsies  in  the  camp,  men,  women,  and  children, 
turned  out,  some  four  of  five  of  the  men  being  armed  with  sticks  and 
stones,  and  advanced  in  a  threatening  manner  towards  the  place  such 
gipsy  was  being  bound  and  the  head-constable  was  standing.  Before 
any  actual  violence  was  used  by  the  crowd  of  advancing  gipsies  the  head- 
constable  fired  with  a  gun  at  such  crowd,  when  it  was  about  five  paces 
from  him,  and  killed  one  of  the  ^psies,  and,  having  done  so,  ran  away. 
Any  apprehension  that  death  or  grievous  hurt  would  be  the  consequence 
of  the  acts  of  such  crowd  would  have  ceased  had  he  released  the  gipsy 
he  had  unlawfully  arrested  and  withdrawn  himself  and  his  subordinates, 
or  had  he  effected  his  escape.  Held,  that  sudi  head-constable  had  not 
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m  right  of  private  defence  aji^aiiist  the  acts  of  siicli  gipsies,  as  tiiose  acts 
did  not  reasonably  cause  the  apprehension  that  death  or  grieyons  hnrt 
wonld  be  their  conseqaence,  and  such  hea^-constable  was  guilty  of 
culpable  homicide  amounting  to  murder. 

Empress  of  India  v.  Abdul  Hakim   253 

EIGHT  TO  BEGIN.   Se^  Act  X  of  1877,  s.  678    824 

aALE  IN  EXECUTION  OP  DECREE— J£o>wy-(focr«— Decree  enforcing 
hfpotheeation^Act  X(^l%n  {Civif)  Froeedure  Code),  «#.  287,  Si6— 
vtll  of  1859,  {Civil  Procedure  Code)^  $t.  249,  269.]  Certain  immoYeable 
property  was  put  up  for  sale,  under  the  provisions  of  Act  X  of  1877,  in 
execution  of  a  decree  for  money,  and  was  purchased  by  C,  with  notice 
that  L  held  a  decree  enforcing  a  lien  on  such  property.  Subsequently 
L  applied  for  the  sale  of  such  property  in  execution  of  his  decree,  and 
such  property  was  put  up  for  sale  in  execution  of  that  decree,  and  Iwas 
purchased  by  8.  8  suea,  by  virtue  of  such  purchase,  to  recover  posses- 
sion of  such  property  from  C,  Held  that,  inasmuch  as  under  Act  X  of 
1877  what  is  sold  in  execution  of  a  decree  purports  to  be  the  specific 
property,  and  as  C  had  purchased  the  property  in  suit  wiUi  notice  of  the 
existing  lien  on  it,  and  subject  to  its  resale  in  execution  of  the  decree  in 
execution  of  which  8  had  purchased  it,  what  actually  was  sold  in  execu- 
tion of  that  decree  to  8  was  such  property,  and  8  was  entitled  to/posaes- 
sion  of  such  property  under  such  sale. 
Sales  under  Act  VlII  of  1869  and  Act  X  of  1877  distinguished. 
Sheo  Batan  Lai  v.  Chotey  Lai  647 

SALE  IN  EXECUTION.  8ee  Act  Vin  of  1869,  s.  18  568 

 -Act  Vni  of  1869,  ss.  222,  266, 257      .      .  701 

.  ^256, 267      .  112, 206 

 —  Act  X  of  1877,  ss.  248,  811  •      .      .      .  424 

 ss.  286,  811  812    .  .  856 

 8.296    ....  679,770 

•  "  B,m    .      .  .16,674,827 

—  ■  ' — 8.  311  833 

 ss.  811, 812,  588  .      .      .  654 

 s.  313  627 

 s.  366, 366    .     .      .      .  769 

■        ■        ■   .   8eB  Hindu  law. 

 .   8ee  Haq-i-chaharam   .      *      .      .      .  ,797 

SANCTION  FOR  PEOSECUTIO.N .  See  High  Court,  powers  of  revision  .  609 
SECOND  APPEAL.   8ee  Act  X  of  1877,  ss.  57  (a),  662.  688 .      •      .      .  865 

 Act  X  of  1877,  ss.  540,  588  (6)      ....  646 

■  — ss.  666,  568    619 

 88.  584,  686,  688  (28),  589     .      .  18 

SECURITY.   8ee  Act  XXVII  of  I860,  ss.  5.  6  304 

 BOND   FOR  DUE   ACCOUNTING  FOR  PROPERTY 

RECEIVED  BY  VIRTUE  OF  OFFICE.   See  Act  I  of  1879,  sch-  ii.. 

No.  12  (5)   '    .  :788 

 TO  EEEP  THE  PEACE.   See  High  Court,  powers  of  re- 

vision  545 

8ER.   See  Act  X  of  1871    404 

SEPARATE  SUIT.  See  Act  X  of  1877,  ss.  244,  !568  .  .  .  .  63S.  688 
SOLDIER.   See  Act  HI  of  1880,  s.  14  214 

SPECIFIC  PERFORMANCE  OP  CONTRACT.  See  Act  X  of  1877,  88. 

43,  44,  Mortgage  706 

STATION.   See  Act  XIII  of  1869   .  744 

SUB-CONDUCTOR.  /See  Act  III  of  1880.  s.  14  ....  214 
SUIT  COGNIZABLE  IN  SMALL  CAUSE  COURTS.  See  Act  XI  of  1866, 

••^   168,747 

■  — —  — &e  Act  X  of  1877,  ss. 

684, 686, 688  (28),  689   .      .      !'  18 
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SUIT  COONIZABLB  IN  SMALL  CAUSE  COUBTS.  See  Act  X  of  1877, 

■.686    69 

iggg  Jprisdictioii  •  37,66 

SUIT  TO  ESTABLISH  BlGET'^Attachment  in  exeeution  qf  deeree.'i—B 
caused  certain  immoTeable  property  to  be  attached  in  the  execution  of  a 
decree  M  objected  to  the  attachment,  claiming  to  be  in  possession  of 
such  property  on  his  own  account.  The  investigation  of  such  claim, 
which  followed  under  s.  246  of  Act  YIII  of  1869,  took  place  as  between 
B,  the  decree-holder,  and  3f,  the  judgment-debtor,  not  being  a  party 
to  it  except  in  name.  objection  was  allowed  in  May  1871,  but  no 
suit  was  brought  either  by  or  N  to  establish  N*%  rignt  to  such  pro- 
perty. H  subsequently  obtained  a  decree  a^^ainst  N  in  1877,  and  in  exe- 
cution thereof  caused  such  property  to  be  attached.  M  objected  to  the 
attachment  and  his  objection  was  allowed  in  April  1878.  In  March 
1879,  H  sued  M  for  a  declaration  that  a  moiety  of  such  property  be- 
longed to  N  and  to  have  the  order  removing  the  attachment  caocelled. 
Meld  that  N's  right  to  a  moiety  of  such  property  was  not  extinguished 
because  he  had  not  sued  to  establish  it  within  one  year  of  the  making 
of  the  order  of  May  1871,  in  the  execution-proceedings  of  j9,  and  was 
competent  to  sue  to  establish  such  right. 
Mannu  Lei  v.  Harsukh  Das  233 

TBEES  iSm  landholder  and  tenant  48 

'X'BiXJBT^Aheent  co^harer^Wajib'Ul-arzJi  S  and  his  brother  owned  an 
ei){ht-anna  share  of  a  village,  and  S  and  D  owned  the  other  eight 
annas  share,  the  parties  l^ing  related  to  each  other  by  blood.  In 
1866  (Sambat  1921),  at  the  settlement  of  the  village,  the  following 
statement  was  recorded  br  the  settlement  officer  in  the  wajib-ul-ars 
at  the  instance  of  H  and  D,  with  whom  the  settlement  was  made,  8 
and  his  brother  being  absent  from  the  village  and  having  been  absent 
for  some  ten  years We,  JSTandD,  are  equal  sharers  of  one  eight 
annaa  and  8  (and  his  brother)  of  the  other  eight  annas  in  the  village 
according  to  descent :  ten  years  ago  8  (and  his  brother)  went  avray  into 
Orai ;  their  present  residence  is  not  known :  they  hare  not  left  woman, 
child,  or  heir  of  any  kind  in  the  village :  on  that  account  the  entire 
sixteen  annas  of  the  village  are  in  possession  of  us,  H  and  D  :  at  the 
tune  of  the  preparation  of  the  khewat  we  made  a  gift  of  four  annaa  of 
our  own  eight  annas  to  P  and  hare  given  him  possession  of  four  annaa 
of  the  eight  annas  belonging  to  and  (his  brother),  keeping  the  remain- 
ing four  annas  in  our  own  possession  :  when  8  and  (his  brother)  return 
to  the  village,  we  three  who  are  in  possession  shall  give  up  the  eight 
annas  share  of  the  aforesaid  persons."  In  March  1880  8  sued  P  for 
possession  of  the  four  annas  mentioned  in  the  wajib^ul'Orz  as  having 
been  made  over  to  him  bv  H  and  3  out  of  the  eight  annas  share  be- 
longing to  8  and  his  brother.  He  based  his  suit  upon  the  wajib-ul-arz, 
but  did  not  expresslv  state  that  the  share  in  suit  had  been  intrusted  to 
fl^and  D  on  the  uoderstanding  that  it  should  be  returned  to  lum  when 
he  reclaimed  it.  The  lower  appellate  Court  dismissed  the  suit  as 
barred  by  limitation  on  the  ground  that  PV  possession  of  the  share 
in  suit  became  adverse  in  1866  or  1867,  more  than  twelve  years  before 
the  institution  of  the  suit,  when  8,  having  returned  to  the  village,  had 
claimed  the  share  and  P  had  refuaed  to  surrender  it.  On  second  appeal 
it  was  contended  by  8  that  under  the  terms  of  the  wajib-ul-arz  P's  pos- 
session was  tiiat  of  a  trustee  and  his  possession  could  not  be  held  to  be 
adverse. 

Per  Spankix,  J.— That,  inasmuch  as  there  was  no  direct  evidence 
that  the  share  in  suit  had  been  intrusted  by  to  JSfand  D  on  the  under- 
standing that  it  should  be  returned  to  him  when  he  reclaimed  it,  and 
as  such  a  trust  could  not  be  implied  from  the  terms  of  the  we^ib'uUarZp 
which  amounted  to  nothing  more  than  an  acknowledgment  of  8>9  title 
and  an  offer  to  surrender  possession  when  he  returned,  and  as  when  he 
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did  retam  in  1S66  or  1867  P  refused  to  surrender  -possession,  8  was 
bound  to  have  sued  to  recoyer  the  share  in  sait  within  twelve  years 
from  the  date  of  such  refusal,  and  as  he  had  failed  to  do  so,  the  suit  was 
barred  by  limitation. 

Fer  Pbabsok,  J.— That  although  no  mention  was  made  in  the  wajib-ul- 
arz  of  such  a  trust  as  was  contended  for,  yet  the  terms  of  that  docu- 
ment strongly  suffgested  the  creation  of  such  a  trust.  Haying  regard 
to  the  terms  of  the  wajih'uUaf%  and  to  the  fact  that  8  and  his  brother 
were  not  strangers  to  ^and  D,  nor  merely  oo-sharers,  but  near  blood  re- 
lations, probably  residing  together  on  the  same  premises  and  partners 
in  agricultural  labors,  further  inquiry  should  be  made  with  tne  yiew 
of  ^ucidating  the  nature  of  the  acquisition  of  H  and  D  of  tiie  share 
and  of  their  subsequent  possession. 
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UNFAIR  PREFERENCE.   See  Act  X  of  1877,  s.  861      ...      .  630 

VALUATION  OF  SUIT.   See  Jurisdiction       .      .      .      .      .      .  8i0 

VENDOR  AND  PURCHASER.    iS(M  Act  X  of  1877,  ss.  266,  268, 

Contract  of  sale   12, 77 

 See  Act  X  of  18T7,  ss.  266,  268         ....  12 

 Act  XV  of  1877,  sch.  ii,  No.  66   •      .      .      .  712 

■  Mortgage  369 

VrLLAGE  WATCHMAN.   See  Act  XLV  of  1860,  s.  221         .      .  .60 

WAIVER.   See  Limitation  6U 

WAJIB-UL-ARZ.   iSSM  Jurisdiction  37 

■  Mortgage  610 

■  Haq-i-ohaharum   797 

■   Trust  .      .      ,  458 

WELL    See  Junsdiction  85 

WITHDRAWAL  OF  SUIT.   See  Act  X  of  1877,  s.  873  .      .      .  628 

WITNESS.   SeeA,ciloi  1872,  s.  121  678 

WORSHIPPER.   See  Act  X  of  1877,  ss.  620,  621    636 
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